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r 

(Before  Kxlly,  C.B.,  Willes,  J.,  Bbamwbll,  B.,  Bylbs,  J.,  and 

LUBH^  J.) 

Reg.  V,  Thomas  Tyson,  (a) 

Perjury — MakrialiiA) — False  evidence — Alibi, 

8.  was  indicted  for  robbery  corrmtitted  an  April  13,  at  8.45  p.m.,  and 
the  prisoner,  a  vntness  to  prove  am,  alibi  on  the  trial  of  that  m- 
dictment,  swore  thai  S,  was  in  a  house  at  a  distant  place  at  that 
time,  and  that  S.  had  lodged  at  that  house  nearly  two  years,  and 
had  never  been  away  for  more  than  two  or  three  nights  at  a  time 
during  the  period.  The  prisoner  was  indicted  for  perjv/ry  on  that 
evidence,  and  convicted  on  the  assigmnents  of  perjury,  as  to  8, 
having  lodged  at  the  house  for  two  years,  and  never  hamng  been 
away  more  tham,  two  or  three  nights  at  a  time : 

Held,  that  the  evidence  on  these  points  was  material  as  tending  to 
iriduce  the  jury  to  give  greater  credit  to  the  material  fact  of  8, 
being  there  on  the  ISth  rf  April  at  the  time  in  question. 

CASE  reserved   for  the  opinion  of  this  Court  by  the  Bight 
Hononrable  the  Recorder  of  the  City  of  London. 
At  a  session  of  the  Central  Criminal  Court,  held  on  the  10th  of 
June,  1867,  and  following  days,  Thomas  Tyson  was  tried  before 
me  on  an  indictment  for  perjury. 

It  was  alleged  in  the  indictment  and  appeared  in  evidence  that, 
at  the  May  session  of  the  Central  Criminal  Court,  one  Owen 
Sullivan  was  tried  for  a  robbery,  and  that  upon  that  trial  Tyson 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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was  called  as  a  witness  on  belialf  of  Sollivan.  The  indictment 
went  on  to  allege  that  upon  the  trial  of  Sullivan  it  was  material 
to  ascertain  whether  SuHlvan  was  or  was  not  at  a  house  numbered 
20  in  Mint-street,  in  the  borough  of  Southwark,  on  the  evening 
of  the  13th  of  April,  1867,  between  the  hours  of  eight  o'clock 
and  ten  o'clock,  and  whether  Sullivan  had  lived  at  same  house  for 
two  years  then  last  past,  or  from  March,  1865,  to  March,  1866 ; 
and  that  Tyson  falsely  swore  as  such  witness,  first,  that  on  the 
13th  of  April,  1867,  Sullivan  came  to  20,  Mint-street  at  half-past 
eight  in  the  evening,  and  did  not  go  out  again  that  evening ; 
secondly,  that  Sullivan  had  lived  in  the  said  house  for  two  years 
then  last  past ;  and  thirdly,  that  during  the  whole  of  that  time 
Sullivan  had  never  been  absent  from  the  same  house  for  more 
than  three  nights  together. 

Perjury  was  assigned  upon  each  of  the  above  allegations,  and 
the  prisoner  was  convictea  on  the  last  two. 

The  second  and  third  allegations  were  distinctly  contradicted 
by  the  oaths  of  two  warders  of  the  Wandsworth  House  of  Correc- 
tion, who  proved  that  SulUvan  was  under  their  charge  in  that 
House  of  Correction  from  March,  1865,  to  March,  1866. 

The  prisoner  was  undefended,  and  a  question  was  raised  whether 
the  averments  of  the  defendant  were  material  on  the  trial  of 
Sullivan.  Counsel  for  the  prosecution  contended  that  they  affected 
Tyson's  credit  as  a  witness  on  Sullivan's  trial. 

I  reserved  the  question  for  the  consideration  of  the  Court, 
whether  the  two  last  allegations  of  Tyson,  upon  which  perjury 
was  assigned,  were  sufficiently  material  on  the  trial  of  Sullivan  to 
support  the  indictment  for  perjury  in  respect  of  them. 

The  defendant  is  in  prison  awaiting  judgment. 

BiJSSELL  Gurnet,  Kecorder  of  London. 

At  the  suggestion  of  the  Court  the  case  was  amended  by 
annexing  the  following  copy  of  the  Common  Serjeant's  notes  of 
the  trial  of  Sullivan. 

William  Pearce,  of  12,  Windsor-terrace,  said : — On  the  13th  of 
April,  at  8.45  p.m.,  I  was  in  the  Dover-road  going  to  the  train. 
I  was  passing  Leicester  House,  felt  a  man  seize  me  and  pull  me 
round,  and  I  looked  up  and  saw  the  man's  face,  and  two  others 
laid  hold  of  me  and  pinioned  my  arms,  rifled  my  pockets,  took 
away  my  watch,  a  sovereign  and  27«.  silver,  and  then  they  all  ran 
away,  and  I  fell  down.  I  caught  the  man's  eyes,  and  am  sure  he 
is  the  man.  I  got  up^  ran  after  them  to  the  comer  of  Kent-street, 
and  lost  sight  of  them.  On  the  following  Tuesday  I  saw  prisoner 
and  five  others,  and  I  at  once  picked  him  out.  He  said,  '^  I  was 
not  there ;  it  was  Bandy  and  some  other."  I  said,  ^'  I  know  there 
were  two  others." 

Cross-examined :  I  am  positive.  I  could  not  swallow  anything 
for  a  fortnight,  my  throat  was  so  pinched.  I  looked  up  at  the 
man's  face.  I  never  saw  him  before.  I  did  not  see  the  faces  of 
the  others. 
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William  Eldred,  P.C.  X60  M,,  said :  I  took  priaoner  at  the 
B^  Lioa^  SiiiSolk-streeti^  and  took  him  to  the  station.  Prosecutor 
picked  priflonei:  oat  &om  sis  others  at  once. 

Croaa-exainined  :  I  told  him  I  had  a  man  in  custody. 

Mr.  Cooper  addressed  the  jury  for  prisoner,  and  caUed 

Thomaa  Tyson^  who  said :  I  am  under-dfiputy  at  2,0,  Mint- 
Btceet,  Borough,  a  lodging-house.  Remember  prisoner  being 
taken  up.  Cha  the  Saturday  before  prisoner  came  in  between 
eight  and  nine,  and  did  not  go  out  again.  He  came  in 
about  8.30;  he  lay  down  on  a  form  till  9.45,  and  then  went  to 
bed.     He  has  lodged  at  the  house  nearly  two  years. 

Cross-examined :  I  know  it  was  8.30  because  the  prisoner  is 
such  a  man  for  larking.  The  deputy  was  there  at  the  time.  He 
is  not  here. 

Be-exanuned:  He  makes  the  kitchen  merry.  Another  man 
followed  him.     The  deputy  sent  the  priaoner  away  from  the  fire. 

By  me  :  I  went  to  the  house  in  May,  1866.  Prisoner  lodged 
there  from  the  time  I  went,  and.  never  was  absent  more  than  a 
night  or  two,  or  three  at  most,  at  a  time.  I  went  out  of  the 
kitchen  into  tibie  room  whesre  Hx^  clock  is  to  see  the  time.  I  do 
not  know  why. 

Bichard  Kemp  said :  I  am  a  warder  at  the  House  of  Correction 
at  Wandsworth,  Prisoner  was  in  Wandsworth  prison  from  March, 
1865,  to  March,  1866. 

Certificate  of  conviction  of  Sullivan  for  robbery  produced,  dated 
March,  1865;  sentenced  to  twelve  ccdendar  months  and  hard 
labour  at  the  House  of  Correction  at  Wandsworth.  Guilty,  seven 
years'  penal  servitude. 

I  ordered  the  witness  Thomas  Tyson  to  be'  taken  into  custody- 
on  a  charge  of  perjury. 

Metcalfe  for  the  prosecution. — ^The  conviction  ought  to  be 
aflbmed.  The  evidence  was  material  as  affecting  the  witness's 
credit,  and  might,  therefore,  become  the  subject  of  an  indict- 
ment for  perjury :  {Beg.  v.  Overton,  2  Moo.  C.  C.  268 ;  Beg. 
V.  Gibbons,  9  Cox  Crim.  Cas.  105.)  [Lush,  J. — If  it  was  only 
material  as  affecting  the  credit  of  the  witness,  evidence  could 
not  be  called  to  contradict  him.  Bbamwell,  B. — The  evi- 
dence may  have  been  material  as  leading  up  to  the  relevant 
issue.]  The  evidence  was  material  to  test  the  witness.  In 
1  Hawk.  P.  C.  c.  19,  s.  8,  it  is  said,  ^^  that  if  it  appear  plainly 
that  the  scope  of  the  question  was  to  sift  the  witness  as  to 
his  knowledge  of  the  substance  by  examining  him  strictly  con- 
cerning the  circumstances,  and  the  witness  give  a  particular  and 
distinct  account  of  the  circumstances,  which  afterwards  appears 
to  be  &lfle,  surely  he  cannot  but  be  guilty  of  perjury,  inasmuch 
as  nothing  can  be  more  apt  to  incline  a  jury  to  give  credit  to 
the  substantial  part  of  a  man^s  evidence  than  his  appearing  to 
have  an  exact  and  particular  knowledge  of  all  the  circumstances 
relating  to  it/^ 
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No  counsel  appeared  for  the  prisoner. 

Ejbllt^  C.B. — ^I  must  say  that  when  the  case  was  first  sub- 
mitted to  us  I  had  some  doubt  whether  the  point  was  not  simply 
this^  could  a  false  statement  which  went  only  to  the  credit  of  the 
person  making  it  be  the  subject  of  an  assignment  of  perjury. 
On  that  pointy  as  a  mere  abstract  proposition^  I  might  have 
entertained  some  doubt.  But  when  we  look  at  the  whole  of  the 
case^  as  now  stated^  we  find  that  the  counsel  for  the  prisoner  on 
the  trial  of  Sullivan  ^raised  the  question  which  depended  on  the 
credit  to  be  given  to  the  prisoner's  statement.  We  are  all  agreed 
that  the  statements  made  by  the  prisoner  on  Sullivan^s  trial  were 
material^  on  the  ground  that  they  tended  to  render  more  pro- 
bable the  truth  of  that  allegation  on  which  it  was  contended  he 
ought  not  to  be  convicted.  The  prisoner  first  stated  that  Sullivan 
was  at  a  place  at  a  time  at  which^  if  he  had  been  there^  he  could 
not  have  committed  the  robbery  for  which  he  was  being  tried ; 
and  he  followed  that  up  by  statmg  that  Sullivan  lodged  at  that 
place  from  the  time  he  (the  prisoner)  went  there^  and  that 
Sullivan  was  never  absent  more  than  a  night  or  two^  or  three  at 
mostj  at  a  time.  Certainly  the  latter  statement  goes  to  render  the 
truth  of  the  first  allegation  infinitely  more  probable  than  it  other- 
wise would  have  been^  and  on  that  ground  it  was  material  to  the 
issue.     We^  therefore^  think  the  conviction  should  be  affirmed. 

WiLLES,  J.,  concurred. 

Bbamwell^  B. — ^The  question  is^  whether  the  statements  of  the 
prisoner  which  were  proved  to  be  false  were  material  to  the  issue 
on  Sullivan^s  trial.  Now  suppose  the  prisoner  had  said  that 
Sullivan  was  in  Mint-street  from  half-past  eight  until  a  quarter  to 
ten  on  the  evening  in  question.  That  statement  would  have  been 
less  trustworthy  if  it  had  stood  alone.  Then  the  prisoner  was 
asked^  **  What  enables  you  to  tell  us  that  ?  "  He  replies,  "  Why, 
this  Sullivan  lodged  at  a  house  where  I  lodged,  and  I  know 
him  well  and  his  habits.^^  Those  are  circumstances  which,  if 
true,  make  the  witness  competent  to  speak  to  the  cardinal  fact  of 
the  prisoner  being  there  at  the  time  in  question.  Then,  why 
is  not  such  evidence  material  ? 

Bylbs,  J. — If  the  question  had  depended  on  the  ground  that 
the  evidence  was  material  as  affecting  the  witness's  credit,  I 
should  have  participated  in  the  doubt  expressed  by  the  Lord 
Chief  Baron ;  but,  on  the  other  ground,  that  the  evidence  was 
material  as  rendering  the  other  statement  more  probable,  I  agree 
that  the  conviction  should  be  affirmed. 

Lush,  J. — I  was  embarrassed  at  first  when  the  materiality  of 
the  evidence  was  put  as  affecting  the  witness's  credit,  and  I  was 
at  a  loss  to  see  how  on  that  ground  it  could  be  material  to  the 
issue.  But,  on  the  other  ground,  it  is  clearly  material  as  being 
calculated  to  induce  the  jury  to  give  credit  to  the  substantial  fact 
deposed  to  by  the  prisoner.  I,  therefore,  think  that  the  con- 
viction ought  to  be  affirmed. 

Conviction  affi/rmed. 
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(Before  Kellt,  C.B.,  Willbs,  J.,  Beamwbll,  B.,  Btles,  J.,  and 

Lush,  J.) 

Reg.  v.  John  Steels,  (a 

False  pretences — Possession  of  goods  obtained  by — Evidence, 

An  indictment  alleged  that  the  prisoner  obtained  a  coat  by  falsely 
pretending  that  a  bill  of  parcels  of  a  coat,  value  14^.  6d.,  of 
which  4s.  6d,  had  been  paid  on  ojccount,  and  \0s,  only  was 
due,  was  a  bill  of  parcels  of  a/rvother  coat  of  the  value  of  22s. 
The  evidence  was  that  the  prisoner's  wife  had  selected  the  14s.  6d. 
coat  for  him,  subject  to  its  fitting  him,  and  had  paid  4s.  6d.  on 
account,  for  which  she  received  a  bill  of  parcels  giving  credit  for 
that  amount.  On  trying  on  the  coat  it  was  found  to  be  too  small, 
and  the  prisoner  was  then  measured  for  one  to  cost  22s.  When 
OuU  was  made  it  was  tried  on  by  the  prosecutor,  who  was  not 
privy  to  the  former  part  of  the  tra/nsaction.  The  prisoner  when 
the  coai  was  given  to  him  handed  the  bill  of  'parcels  for  the 
\4s.  6d.,  and  also.  10s.  to  the  prosecutor,  saying,  "  There  is  10s. 
io  pay  J'  The  bill  was  receipted,  and  the  prisoner  took  the  22s. 
coat  away  with  him.  The  prosecutor  stated  that  believing  the 
bill  of  parcels  to  refer  to  the  22s.  coat,  he  parted  wUh  that  coat 
on  payment  of  10s.,  otherwise  ha  should  not  have  dons  so  : 

Held,  that  there  was  evidence  to  support  a  con/viction  on  the  indict- 
ment, 

r^ASE  reserved  for  the  opimon  of  tlais  Court. 

At  the  G-eneral  Quarter  Sessions  of  the  peace,  holden  at  Peter- 
borough, in  and  for  the  liberty  of  Peterborough,  in  the  county  of 
Northampton,  on  Thursday,  the  17th  of  October,  1867,  before  the 
Bight  Hon.  Sir  John  TroUope,  Bart.,  and  other  justices,  John 
Steels  was  arraigned  upon  the  following  indictment : 

(a)  Reported  by  Jobm  Tn»cpiON,  Esq.,  B«rrist6r-4it-LAw. 
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Rm.        The  Liberty  of  Peterborougli,  in  the  County)  The  juirors  for  our 
John  Stbrlb.  ^^  Northampton,  to  wit.  J      Lady  the  Queen, 

upon  their  oaths,  present  that  John  Steels,  on  the  14th  day  of 

1867.  September  in  the  year  of  our  Lord  one  thousand  eight  hundred 
FduTnrttences  ^^^  sixty-seven,  at  Peterborough,  in  the  Liberty  of  Peterborough, 
—Irndknce,  unlawAilly,  knowingly,  and  designedly,  did  falsely  pretend  to  one 
John  Miller  that  a  certain  bill  of  parcels  of  and  for  a  certain  coat 
of  the  said  John  Miller,  of  the  yalue  of  14«.  6(2.,  of  which  4a,  6d, 
had  been  paid  on  account,  wad  a  bill  of  parcels  of  a  certain  other 
coat  of  the  said  John  Miller  of  greater  value  (to  wit)  of  the  value  of 
IZ.  2s,,  which  he,  the  said  John  Steels,  had  had  made  to  measure, 
and  that  the  sum  of  10^.  only  was  the  whole  sum  then  due  from 
him,  the  said  John  Steels,  to  the  isaid  John  Miller  for  the  last- 
mentioned  coat ;  by  means  of  which  said  false  pretences,  and  by 
payment  of  the  said  sum  of  lOs,  only,  BpS  and  for  the  whole  sum  of 
money  due  to  the  said  John  Miller,  he,  the  said  John  Steels,  did 
then  unlawfully  obtain  from  the  said  John  Miller  the  said  last- 
mentioned  coat  with  intent  thereby  to  defraud ;  whereas,  in  truth 
and  in  fact  the  said  bill  of  parcels  wad  not  the  bill  of  parcels  for 
the  said  last-mentioned  coat,  and  the  said  sum  of  10^.  was  not 
the  whole  sum  so  due  and  owing  for  the  same  Coat  as  he,  the 
said  John  Steels,  then  knew,  to  the  great  damage  and  deception  of 
the  said  John  Miller,  to  the  evil  example  of  all  others  in  the  like 
case  offending,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
Crown  and  dignity. 

The  defendant,  John  Steels,  was  tried  on  the  above  indictment 
at  the  said  quarter  sessions,  and  being  found  guilty  by  the  jury, 
was  sentenced  to  twenty-one  days'  imprisonment  in  the  gaol  of 
the  said  liberty. 

After  verdict  and  sentence  recorded  by  the  clerk  of  the  peace, 
defendant's  counsel  applied  to  the  Court  to  state  a  case  for  the 
opinion  of  the  Court  of  Criminal  Appeal  on  the  point  that  the 
indictment  did  not,  in  law,  sufficiently  allege  any  offence  upon 
which  the  defendant  was  liable  to  be  convicted  and  punished 
under  the  statute  in  such  case  made. 

It  was  contended,  on  behalf  of  the  prosecution,  that  it  was 
then  too  late  to  make  such  application,  and  that  the  objection 
being  only  to  the  form  of  the  indictment,  it  ought  to  have  been 
taken  on  demurrer,  or  on  motion  for  an  arrest  of  judgment. 

On  the  trial,  the  order-book  of  the  prosecutor  was  produced, 
and  it  contained  the  following  entry  : 

"  Mr.  Steels :  Steel  Mixture  Beaver  Frock  Coat,  2  large 
pockets,  large  bone  buttons  inside,  faced  with  own  stuff,  button 
up  to  the  top,  to  pay  175.  6d.  paid  4fS.  6c?.,  two  pockets  below  the 
waist,  broad  back,  two  pockets  above  the  waist,  stitched  button 
cuff,  22  9i,  35  8,  23^,  36,  22^,  37,  8i  back  24,  24^,  23|,  22^, 
12^,  9  6|.  Sept.  14,  fetched  his  coat,  paid  10^.  instead  of  1 7«.  6d., 
balance  to  pay  7«.  6d/' 
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The  bill  of  paroels  mentioned  in  the  indictment  was  not  pro-        ^^' 
dnced  by  the  prisoner  (as  required  by  notice)^  but  it  was  scdd  johvStkels. 
by  the  prosecutor's  witness  to  be  in  the  foUowinff  form :  

1867. 

Mr.  John  Steels.  To  John  Miller,  Dr.       

8.    d.  F^JPTf^^ 

Sept.         To  a  Black  Coat 14    6    -^''^«- 

Cash  on  acconnt    4    6 


10    0 


The  evidence  was  that  the  prosecutor  deals  for  ready  money, 
and  that  prisoner's  wife  looked  out  the  14«.  6<2.  coat  on  the  10th 
of  September,  subject  to  its  fitting  the  prisoner,  on  his  calling  at 
the  prosecutor's  shop  to  have  it  tried  on;  that  the  prisoner 
afterwards  called  and  tried  the  coat  selected  by  his  wife,  when  it 
was  found  to  be  too  small;  other  ready-made  coats  were  then 
tried,  but  the  prosecutor  had  none  to  fit  the  prisoner  (who  is  a 
very  lar^e  man),  and  the  prosecutor's  shopman  thereupon 
suggested  that  a  coat  should  be  made  for  the  prisoner;  and 
patterns  of  cloth  were  shown  to  him  and  one  selected,  the  price 
of  a  coat  off  which  the  shopman  stated  would  be  22^.  A 
discussion  then  took  place  as  to  the  price,  and  the  4^.  6(2.  paid  by 
the  prisoner's  wife  was  offered  to  be  returned  to  the  prisoner  if 
he  wished,  but  eventually  the  prisoner  determined  to  be  measured, 
and  was  measured  for  a  coat  to  be  made  off  the  cloth  he  had 
selected.  A  day  was  named  when  the  prisoner  was  to  call  and 
fit  on  the  coat  and  take  it  away ;  and  on  the  day  named  he  called, 
and  the  coat  was  fitted  on  by  the  prosecutor,  who  had  not  been 
present  on  the  former  occasion ;  and  the  prisoner,  on  the  coat 
being  given  to  him,  handed  a  half-sovereign,  and  the  bill  of  parcels 
for  the  14».  6(2.  coat,  saying  there  is  10«.  to  pay;  which  bill  the 
prosecutor  handed  to  his  daughter  (one  of  the  persons  employed 
in  the  shop)  to  examine.  Upon  this  the  prisoner  put  the  coat 
under  his  arm  and  was  walking  out  of  the  prosecutor's  shop, 
when  the  prosecutor's  daughter  called  him  back  and  said,  ^'  Here's 
your  bill,"  with  a  receipt  which  she  added  to  it,  being  the  bill  of 
parcels  before  referred  to. 

The  prosecutor  stated  that  he  said  in  the  prisoner's  hearing 
there  must  be  a  mistake,  but  seeing  the  bill  was  in  the  hand- 
writing of  his  shopman  he  thought  the  mistake  might  be  with 
him,  who  was  not  then  present ;  and  that  believing  the  bill  of 
parcels  to  be  a  genuine  bill,  and  that  it  referred  to  the  22«.  coat, 
he  parted  with  that  coat  on  the  payment  of  the  10^.,  which  other- 
wise he  should  not  have  done.  Prosecutor  did  not  refer  to  the 
shop-book  containing  the  aforesaid  entry ;  but  in  the  evening  of 
the  same  day  mentioned  what  had  transpired  to  the  shopman,  and 
in  consequence  of  what  he  then  learned  the  shopman  the  next 
morning  went  to  the  prisoner's  house  with  another  witness ;  when, 
addressing  the  prisoner,  he  said,  "  There  is  an  egregious  error 
about  the  coat,"  and  required  payment  of  7«.  6(i.  or  a  return  of 
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^^'       the  coat,  offering  to  repay  the  14».  6d,  to  him,  neither  of  which 
John  Stxblb.  ^^^  prisoner  did,  saying  he  had  no  money  and  that  he  had  got  a 

receipt,  and  they  could  not  hurt  him  (but  which  latter  statement 

^^-       was  not  made  by  either  witness  at  the  time  of  commitment),  and 

FcJae  pretences  ^^®  TLext  day  the  charge  was  made. 

—Evidence.  At  the  close  of  the  case  for  the  prosecution,  it  was  objected  by 
the  prisoner's  counsel  that  the  facts  did  not  support  in  law  the 
charge  of  false  pretences  as  laid  in  the  indictment,  but  the  Court 
directed  him  to  address  the  jury,  which  he  did,  afber  which  the 
chairman  summed  up,  drawing  the  jury's  attention  to  the  facts 
as  proved  in  evidence,  and  they  found  the  prisoner  guilty,  and  he 
was  senteneed  to  twenty-one  days*  imprisonment. 

Immediately  after  verdict  and  sentence,  which  was  duly 
recorded,  defendant's  counsel  applied  to  the  Court  for  a  case  for 
the  opinion  of  the  Court  of  Cnminal  Appeal  on  the  objection 
before  mentioned,  and  that  the  indictment  did  not  in  law  allege 
an  offence  under  the  statute. 

It  was  thereupon  urged  by  the  prosecution  that  it  was  then 
too  late  to  make  such  application,  and  that  the  objection  to  the 
indictment  ought  to  have  been  taken  on  demurrer,  or  on  motion 
for  an  arrest  of  judgment. 

The  Court  of  Quarter  Sessions,  however,  decided  to  grant  the 
case  upon  the  terms  that  if  the  Court  of  Criminal  Appeal  should 
be  of  opinion  that  the  course  contended  for  on  the  part  of  the 
prosecution  could  only  have  been  taken  by  the  defendant's 
counsel,  the  judgment  and  sentence  of  the  Court  of  Quarter 
Sessions  should  stand;  but  if  it  were  competent  for  the  defen- 
dant's counsel  to  make  such  objection  when  he  did,  and  the  said 
Court  of  Criminal  Appeal  should  be  of  opinion  that  the  indictment 
was  sufficient  in  point  of  law,  then  the  judgment  and  sentence 
should  be  reversed. 

The  prisoner  was  discharged,  on  recognisance  of  bail  to  surrender 
and  abide  his  sentence  in  the  event  of  the  judgment  that  day 
passed  upon  him  by  the  said  Court  of  Quarter  Sessions  being 
confirmed  by  the  said  Court  of  Criminal  Appeal. 

Dated  the  23rd  Oct.  1867. 

John  Tbollopb, 
Chairman  of  the  said  Court  of  Quarter  Sessions. 

Besley,  for  the  prisoner. — The  real  question  is,  whether  there 
was  any  evidence  of  a  false  pretence.  No  doubt,  on  the  face  of 
the  case,  there  is  prima  facie  some  evidence,  but  none  of  a  false 
pretence  made  at  the  time  of  the  delivery  of  the  coat  to  the 
prisoner.  The  bill  of  parcels  was,  in  fact,  a  receipt.  [Ejilly, 
O.B. — But  it  did  not  cease  to  be  a  bill  of  parcels,  because  it  was 
also  a  receipt  for  cash  on  account.]  The  conduct  of  the  defendant 
is  the  main  thing  to  be  looked  at.  It  docs  not  appear  that  the 
22«.  coat  was  to  be  a  cash  transaction,  and  that  was  parted  with 
to  the  defendant  before  any  pretence  was  made  to  the  prosecutor. 
The  coat  was  given  to  him  before  the  defendant  handed  the  half- 
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Bovereiffn  aad  bill  of  parcels^  and  before  lie  said  tliere  is  10«.  to        ^^■®- 
pay.     [KiLLY,  C.B. — The  statement  in  the  case  is  contradictoiy  johw  Stiim. 

on  this^  for  at  a  later  part  of  it  it  is  said  that  the  prosecutor  said^        

"  that^  believing  the  bill  of  parcels  to  be  a  genuine  bill,  and  that  ^^^^- 
it  referred  to  the  22«.  coat,  he  parted  with  that  coat  on  payment  fabepretenct s 
of  10«.,  which  otherwise  he  should  not  have  done/^]  It  was  not  —J^idewe. 
until  the  coat  was  in  the  possession  of  the  defendant  that  any- 
thing was  said  about  payment  of  the  balance.  In  Beg.  v.  Brooks 
(1  P.  &  P.  502),  where  the  prisoner,  a  carrier,  having  ordered  a 
cask  of  ale,  and  after  he  got  possession  of  it  said,  ''  This  is 
for  W.,'*  Wightman,  J.,  held  that  an  indictment  for  obtaining  it 
by  falsely  pretending  that  he  was  sent  for  it  by  W.  could  not  be 
sustained.  [Byles,  J. — ^Would  this  have  amounted  to  larceny  of 
the  coat  ?]  No,  for  possession  of  it  was  given  to  him.  [Btles,  J. 
— ^Possession  was  given,  as  I  understand  the  case,  on  a  misappre- 
hension of  the  receipt,  which  misapprehension  the  defendant 
adopted.  Ejillt,  C.B. — ^K  the  defendsoit  had  the  coat  in  his 
possession,  though  for  a  moment  only  before  the  defendant 
uttered  any  false  pretence,  can  possession  be  said  to  have  been 
obtained  by  the  fisuse  pretence  ?  Willes,  J. — ^The  possession  was 
only  for  the  purpose  of  trying  the  coat  on.  Btles,  J. — If  the 
prisoner  obtained  the  coat  in  such  a  way  as  to  amount  to  larceny 
he  is  not  to  be  acquitted  on  the  trial  of  the  misdemeanor  for 
obtaining  it  by  false  pretences  (24  &  25  Vict.  c.  96,  s.  88).]  But 
if  the  prosecutor  knew  the  pretence  to  be  false  when  he  parted 
with  the  coat  an  indictment  for  false  pretences  will  not  lie : 
(Beg.  V.  MUls,  7  Cox  Crim.  Cas.  263.)  Moreover,  to  sustain  a 
conviction  for  larceny,  the  indictment  for  false  pretences  must  set 
out  the  facts :  {Beg.  v.  Bulmer,  9  Cox  Crim.  C^s.  492.)  And  in 
this  case  the  evidence  does  not  sustain  the  false  pretences  alleged 
in  the  indictment. 

Metcalfe^  for  the  prosecution. — The  conviction  was  right. 
Though  the  defendant  may  have  had  manual  possession  of  the 
coat  at  the  moment  the  false  pretence  was  made  by  him,  yet  that 
possession  was  not  such  as  would  deprive  the  prosecutor  of  his 
lien  for  the  price  of  it.  It  was  only  put  into  the  defendant's 
hands  to  try  on,  and  in  taking  it  out  of  the  shop  under  the 
circumstances  the  defendant  was  liable  to  be  indicted  as  a 
fraudulent  bailee  under  24  &  25  Vict.  c.  96,  s.  8.  [Kj!LLY,  C.B. — 
Is  there  any  case  where  a  man  going  into  a  shop  to  buy  an 
article,  and  having  got  it  into  his  possession,  pays  for  it  with  a 
forged  cheque  or  bill  ?  It  seems  a  misapplication  of  terms  to  say 
that  the  article  was  obtained  by  a  false  pretence.] 

Besley  replied. 

EsLLT,  C.B. — ^The  majority  of  the  Court  are  of  opinion  that 
there  was  evidence  to  go  to  the  jury  in  support  of  the  prosecution, 
and  that  the  conviction  must,  therefore,  be  affirmed. 

CoTwiction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 

November  23  and  27,  1867. 

(Before  Kbllt,  C.B.,  Willbs,  J.,  Bbahwbll,  B.,  Btles,  J.,  and 
Lush,  J.) 

Reg.  v.  Geobgs  SMrra.{a) 

Perjury — Evidence — Affliation  caso^Sum/mons, 
Oil  the  trial  of  an  indictment  for  perjury,  com/rmtted  on  the  hearing 
of  an  affiliation  summons,  under  7^8  Vict.  c.  101,  s.  2,  it  was 
proved  that  an  information  was  duly  made,  which  was  put  in 
evidence  and  read,  and  that  the  jmtaUve  father  appeared  at  the 
petty  sessions,  and  that  upon  the  hearing  of  the  information  the 
perjury  assigned  was  covvmitted.  The  twm/mons  was  tiot  pro- 
duced, nor  service  of  it  proved,  but  in  all  other  respects  the 
proceedings  on  the  hearing  of  the  informaticm  were  proved  and 
a/ppea/red  to  have  been  regular : 
Held,  that  it  was  not  necessary  that  the  summwis  should  have 
be^i  produced  to  sustain  a  conviction  for  perjury  on  the  above 
evidence. 

CASE  reserved  for  the  opinion  of  this  Court  by  Cockbum, 
C.J. 

This  was  a  case  tried  before  me  at  the  last  assizes  for  the 
county  of  Leicester,  on  an  indictment  for  perjury  alleged  to  hare 
been  committed  by  the  defendant  on  the  hearing  of  an  information 
before  two  justices,  on  an  application  by  one  Louisa  Harrison, 
the  mother  of  an  illegitimate  child,  against  one  Tom  MeOj  for  an 
order  of  affiliation. 

The  indictment  alleged  that  an  information  was  exhibited 
before  two  justices  by  Louisa  Harrison,  against  Mee,  charging 
him  with  being  the  father  of  her  illegitimate  child;  and  that 
application  was  made  by  her  to  the  said  justices  for  a  summons 
against  Mee  to  answer  the  said  complaint;  that  a  summons  was 
accordingly  issued  by  the  said  justices,  and  that  in  obedience  to 
the  said  summons  Mee  appeared  at  a  petty  sessions  to  answer 
the  charge.  The  indictment  went  on  to  state  the  proceedings  on 
(d)  Reputl«d  b;  John  Tsoufmn,  Esq.,  Barriater-at-Lan'. 
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tfie  hearing  of  the  sninmons^  and  alleged  in  due  fonn  that  peijury        ^^' 
had  been  committed  by  the  prisoner  Smith.  GborobSmith. 

On  the  trial  before  me,  evidence  was  given  that  an  infer-       

mation  was  dnly  made  by  the  applicant,  Lonisa  Harrison,  against       i^- 
the  defendant  Mee ;   and  the  iirformation  itself  was  put  in  and    penurv^ 

read.  Evidence, 

It  was  proved  that  Mee  appeared  before  the  justices,  and  that 
upon  the  hearing  of  the  information  the  evidence,  which  was  the 
subject-matter  of  the  present  indictment,  was  given  by  Smith, 
who  was  called  as  a  witness  by  Mee.  But  the  summons  was  not 
produced  on  the  trial  of  Smith,  nor  was  secondary  evidence  given 
of  its  contents,  nor  was  it  proved  that  such  summons  had  been 
served  on  Mee. 

It  appeared  that  it  was  the  practice  to  give  duplicate  sum- 
monses to  the  poKce  constable,  whose  duty  it  was  to  serve  the 
summons.  The  police  constable  who  served  the  summons  in 
question  not  being  present  at  the  trial,  no  evidence  of  the  service 
of  any  summons  could  be  given.  In  all  other  respects  the 
proceedings  before  the  justices  on  the  hearing  of  the  infor- 
mation were  duly  proved  and  appeared  to  have  been  regular  and 
correct. 

On  the  close  of  the  case  for  the  prosecution,  it  was  objected, 
on  the  part  of  the  prisoner,  that  the  want  of  proof  of  a  summons, 
as  required  by  the  7  &  8  Vict.  c.  101,  having  been  served  on  the 
defendant  in  the  information,  was  fatal  to  the  present  prosecution, 
inasmuch  as  the  summons  formed  the  basis  of  the  magistrate's 
jurisdiction. 

I  declined  to  stop  the  case  in  that  stage,  and  witnesses  having 
been  called  for  the  defence,  and  the  case  having  gone  to  the  jury 
on  the  merits,  the  prisoner  was  found  guilty. 

The  question  which  I  have  reserved,  and  on  which  I  desire  the 
decision  of  the  Court,  is  whether  the  information  having  been 
duly  proved,  as  well  as  the  proceedings  upon  it  at  the  hearing  at 
the  petty  sessions,  the  absence  of  proof  of  the  summons  with 
which  the  defendant  in  the  information  ought,  under  the  statute 
7  A  8  Vict.  c.  101,  to  have  been  served  in  order  to  give  the 
justices  jurisdiction  to  hear  the  information  in  bastardy,  was  fatal 
to  the  prosecution  on  this  indictment  for  perjury. 

A.  E.  COCEBUSN. 

November  23. 
Metccdfe  for  the  prisoner. — The  conviction  ought  not  to  be 
aflSrmed,  for  the  summons  should  have  been  produced.  That  was 
the  foundation  of  the  proceedings,  and  by  the  7  &  8  Vict.  c.  101, 
s.  2,  the  application  of  the  mother  of  a  bastard  child  is  to  be  for 
a  summons  to  be  served  on  the  putative  father.  [Ltjsh,  J. — The 
case  states  that  a  summons  was  issued,  and  that  in  obedience  to  it 
Mee  appeared  at  the  petty  sessions.  Willes,  J. — Is  it  not  a 
general  rule  that  the  magistrates  have  a  right  to  proceed  to  hear 
die  case  if  the  defendant  appears,  although  there  is  no  summons  ?] 
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^^o.        The  production  of  the  sammons  was  necessary  to  show  what  the 
Gbob<»Smxth  ^ssue  was  before  the  magistrates^  and  so  to  test  the  materiality  of 

'  the  perjury  assigned.     [Kblly,  C.B. — Here  the  information  was 

1867.  put  in  and  read.]  The  information  was  simply  the  ex  paHe 
p^^~_  evidence  given  on  the  application  for  a  summons^  and  is  in  the 
Evidence,  nature  of  a  prcRcipe  for  a  writ  of  summons  in  a  civil  action.  It  is 
not  a  substitution  for  the  summons.  The  summons  is  a  quasi 
record^  and  the  record  should  be  produced  to  show  the  materiality 
of  the  perjury.  Reg.  v.  Oarr  {supra,  p.  564)  was  referred  to.  In 
Reg.  V.  Newcdl  (6  Cox  Crim.  Cas.  21),  the  defendant  was  indicted 
for  perjury  committed  on  the  hearing  of  a  summons  against  him 
as  the  putative  father  of  an  illegitimate  child,  and  it  was  held 
necessary  to  give  evidence  of  the  charge  either  by  production 
of  the  original  order  made  thereon,  or  by  secondary  evidence  of 
the  summons  after  notice  to  produce  it,  and  that  the  minutes  of 
the  proceedings  by  the  justices'  clerk  were  held  not  sufficient.  So 
in  Reg.  v.  Whybrow  (8  Cox  Crim.  Cas.  439)  it  was  held  necessary 
to  produce  the  summons ;  and  so  also  in  Reg.Y,  Hurrell  (2  Fos.  & 
Fin.  271). 

No  counsel  appeared  for  the  prosecution. 

Our.  ad/v.  vuU. 

November  27. 
Kelly,  C.B. — ^We  are  all  of  opinion  that  the  conviction  ought 
to  be  affirmed.  This  was  an  indictment  for  perjury  alleged  to 
have  been  committed  on  the  hearing  of  an  information  under  the 
Bastardy  Act.  It  was  objected  on  the  trial  of  the  indictment  for 
perjury  that  there  was  no  evidence  of  the  summons  on  which  the 
proceedings  were  founded.  We  are  of  opinion  that  the  objection 
cannot  be  sustained.  A  case  of  Reg.  v.  Oarr  (decided  at  these 
sittings)  was  referred  to,  where,  by  reason  of  the  want  of  any 
evidence  of  the  summons  or  information,  or  other  proceeding 
which  constituted  the  charge  on  which  the  materiality  of  the 
alleged  perjury  was  founded,  the  Court  decided  that  the  con- 
viction ought  to  be  quashed ;  but  in  this  case,  although  there  was 
no  evidence  of  the  summons,  yet  the  information  was  put  in,  and 
it  was  proved  that  the  defendant  appeared  at  the  hearing,  when 
evidence  was  given  on  one  side  and  on  the  other,  and  the  pro- 
ceedings appear  to  have  been  regular.  The  only  question  now 
is,  whether,  under  these  circumstances,  it  was  necessary  to  give 
evidence  of  the  summons.  The  summons  is  merely  to  bring  the 
defendant  into  Court ;  and  in  this  case  it  appears  that  the  defendant 
did  appear  on  the  hearing  of  the  information.  Nothing  took  place 
on  the  hearing  of  the  indictment  for  perjury  which  rendered  it 
necessary  to  refer  to  the  summons,  and  there  having  been  an 
information,  and  the  proceedings  appearing  to  have  been  regular, 
it  was  unnecessary  to  give  evioLence  of  the  summons.  The  con- 
viction must  therefore  be  affirmed. 

Oonviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 

January  18,  1868. 

(Before  Cockbubn,  C.J.,  KEATma  and  Shsb,  JJ.,  Piqott,  B.,  and 

M.  Smith,  J.) 

Rsa.  V.  Chasles  NATLOB.(a) 

Perjury — Materiality. 

At  the  Mai  of  am,  action  of  trover  by  P,  against  prisoner  for  some 
steel,  the  defence  was  that  P.,  while  the  steel  was  lying  at  a  railway 
station,  sent  for  it  and  signed  a  delivery  note  on  receiving  it,  and 
then  sold  it  to  the  prisoner.  The  prisoner,  a  witness,  swore  that 
the  name.  P.,  on  the  delivery  note  was  P.'s  writing,  and  thai  he 
saw  him  write  it.  Prisoner  was  indicted  for  perjury  upon  this 
evidence  amd  fownd  guilty : 

Held  that  the  signature  to  the  delivery  note  was  material  evidence  in 
the  action,  upon  which  perjury  could  be  assigned, 

CASE  Teseryed  for  the  opinion  of  this  Court  by  Mr.  Baron 
Martin. 

The  prisoner  was  tried  at  the  late  Liverpool  Assizes  and  oon- 
yicted  of  perjury. 

The  indictment  alleged  that  a  cause,  Alexander  Pinder  against 
Charles  Naylor  (the  prisoner)  was  tried  at  the  Burnley  County 
Court,  that  it  became  and  was  a  material  question  whether  the 
words  "A.  Pinder '*  in  writing  upon  a  delivery  note  were  the 
proper  handwriting  of  Pinder,  the  plaintiff,  that  the  prisoner 
talsely  and  corruptly  swore  that  the  words  ^' A.  Pinder^'  appearing 
upon  the  deliveiy  note  were  in  the  handwriting  of  Pinder,  and 
that  he  had  seen  him  write  them. 

It  was  proved  at  the  trial  that  the  action  in  the  County  Court 
was  trover  for  a  small  quantity  of  steel,  and  the  circumstances 
were  these : — 

Pinder  had,  upon  the  24th  of  October,  three  bundles  of  steel 
lying  at  the  railway  station  at  Burnley. 

He  was  a  man  subject  to  fits,  and  was  upon  that  day  at  abeer- 

(a)  Reported  by  John  Thompion,  Beq.,  Barriiter-at-Law. 
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^^'       The  production  of  the  sammons  was  necessary  to  show  what  the 
Giob^Smxth  ^^^^®  ^^  before  the  magistrates^  and  so  to  test  the  materiaUty  of 

'  the  perjury  assigned.     [Kblly,  C.B. — Here  the  information  was 

1867.  put  in  and  read.]  The  information  was  simply  the  ex  paHe 
Pe^iry—  ©vidonoe  given  on  the  application  for  a  summons^  and  is  in  the 
Evidence,  nature  of  a  jproRcipe  for  a  writ  of  summons  in  a  civil  action.  It  is 
not  a  substitution  for  the  summons.  The  summons  is  a  quasi 
record^  and  the  record  should  be  produced  to  show  the  materiality 
of  the  perjury.  Bsg.  v.  Oarr  {supray  p.  564)  was  referred  to.  In 
Beg.  V.  Newall  (6  Cox  Grim.  Gas.  21)^  the  defendant  was  indicted 
for  perjury  committed  on  the  hearing  of  a  summons  against  him 
as  the  putative  father  of  an  illegitimate  child^  and  it  was  held 
necessary  to  give  evidence  of  the  charge  either  by  production 
of  the  original  order  made  thereon,  or  by  secondary  evidence  of 
the  summons  after  notice  to  produce  it,  and  that  the  minutes  of 
the  proceedings  by  the  justices^  clerk  were  held  not  sufficient.  So 
in  Beg.  v.  Whybrow  (8  Uox  Grim.  Gas.  439)  it  was  held  necessary 
to  produce  the  summons ;  and  so  also  in  Beg.  v.  Hurrell  (2  Fos.  Sd 
Fin.  271). 

No  counsel  appeared  for  the  prosecution. 

Our.  adv.  vuU. 

November  27. 
Kelly,  G.B. — We  are  all  of  opinion  that  the  conviction  ought 
to  be  affirmed.  This  was  an  indictment  for  perjury  alleged  to 
have  been  committed  on  the  hearing  of  an  information  under  the 
Biistardy  Act.  It  was  objected  on  the  trial  of  the  indictment  for 
perjury  that  there  was  no  evidence  of  the  summons  on  which  the 
proceedings  were  founded.  We  are  of  opinion  that  the  objection 
cannot  be  sustained.  A  case  of  Beg.  v.  Oarr  (decided  at  these 
sittings)  was  referred  to,  where,  by  reason  of  the  want  of  any 
evidence  of  the  summons  or  information,  or  other  proceeding 
which  constituted  the  charge  on  which  the  materiality  of  the 
alleged  perjury  was  founded,  the  Gourt  decided  that  the  con- 
viction ought  to  be  quashed ;  but  in  this  C€kse,  although  there  was 
no  evidence  of  the  summons,  yet  the  information  was  put  in,  and 
it  was  proved  that  the  defendant  appeared  at  the  hearing,  when 
evidence  was  given  on  one  side  and  on  the  other,  and  the  pro- 
ceedings appear  to  have  been  regular.  The  only  question  now 
is,  whether,  under  these  circumstances,  it  was  necessary  to  give 
evidence  of  the  summons.  The  summons  is  merely  to  bring  the 
defendant  into  Gourt ;  and  in  this  case  it  appears  that  the  defendant 
did  appear  on  the  hearing  of  the  information.  Nothing  took  place 
on  the  hearing  of  the  indictment  for  perjury  which  rendered  it 
necessary  to  refer  to  the  summons,  and  there  having  been  an 
information,  and  the  proceedings  appearing  to  have  been  regular, 
it  was  unnecessary  to  give  evidence  of  the  summons.  The  con- 
viction must  therefore  be  affirmed. 

Oonviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 

January  18,  1868. 

(Before  Cookbubn,  C.J.,  Keatino  and  Shse,  JJ.,  Pigott,  B.,  and 

M.  Smith,  J.) 

RSG.  V.  ChASLES  NATLOB.(a) 

Perjury — Materiality . 

At  the  trial  of  am  auction  of  trover  by  P.  against  prisoner  for  some 
steel,  the  defence  was  that  P.,  while  the  steel  was  lying  at  a  railway 
station,  sent  for  it  and  signed  a  delivery  note  on  receiving  it,  and 
then  sold  it  to  the  prisoner.  The  prisoner,  a  vdtness,  swore  that 
the  nanns,  P,,  on  the  delivery  note  was  P,^s  writing,  and  thai  he 
saw  him  write  it.  Prisoner  was  indicted  for  perjury  upon  this 
evidence  andfonmd  guUty : 

Held  that  the  signatv/re  to  the  delivery  note  was  material  evidence  in 
the  action,  upon  which  perjwry  could  he  assigned, 

CASE  reserved  for  the  opinion  of  this  Conrt  by  Mr.  Baron 
Martin. 

The  prisoner  was  tried  at  the  late  Idyerpool  Assizes  and  con- 
victed of  perjury. 

The  indictment  alleged  that  a  canse,  Alexander  Pinder  against 
Charles  Naylor  (the  prisoner)  was  tried  at  the  Burnley  County 
Court,  that  it  became  and  was  a  material  question  whether  the 
words  ''A.  Pinder ^^  in  writing  upon  a  delivery  note  were  the 
proper  handwriting  of  I^der,  the  plaintiff,  that  the  prisoner 
falsely  and  corruptly  swore  that  the  words  *'  A.  Pinder  '*  appearing 
upon  the  delivery  note  were  in  the  handwriting  of  Pinder,  and 
that  he  had  seen  him  write  them. 

It  was  proved  at  the  trial  that  the  action  in  the  County  Court 
was  trover  for  a  small  quantity  of  steel,  and  the  circumstances 
were  these : — 

Pinder  had,  upon  the  24th  of  October,  three  bundles  of  steel 
lying  at  the  railway  station  at  Burnley. 

He  was  a  man  subject  to  fits,  and  was  upon  that  day  at  abeer- 

(a)  Reported  by  John  Tbompion,  Beq.,  Barristor-at-Law. 
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^^'  house  kept  by  tlie  prisoner  so  drnnk  tliat  lie  had  scarcely  any 

Q^^^LEs  recollection  of  what  occurred. 
Natlor.         a  man  called  Crossley  and  some  others  were  there  also^  and 

Crossley  went,  by.  the  direction  of  Pinder  (as  was  alleged),  to  the 

*  railway  station,  and  ordered  the  steel  to  be  brought  and  delivered 

Perfwy—  at  the  house  of  the  prisoner's  father,  which  was  nearly  opposite 

Materiality,  ^he  beerhouse. 

The  steel  was  accordingly  brought  and  so  delivered,  and  the 
railway  porter  then  brought  to  the  beerhouse  the  delivery  note 
mentioned  in  the  indictment,  in  order  that  the  receipt  for  the  steel 
might  be  signed. 

The  dehvery  note  was  in  a  common  form,  stating  in  several 
columns  the  name  of  the  consignee,  the  description  of  the  goods, 
the  weight,  the  amount  of  the  carriage,  and  the  last  column  was 
headed  ''  received  in  good  condition  by  the  undersigned.'' 

Crossley  was  of  necessity  called  as  a  witness  for  the  prosecu- 
tion, and  his  statement  of  what  occurred  was,  that  upon  the 
porter  producing  the  delivery  note  a  pen  was  placed  in  Finder's 
hand,  but  that  it  was  so  tremulous  he  was  unable  to  write,  and 
that  he,  Crossley,  thereupon  took  the  pen  and,  by  the  direction  of 
Pinder,  wrote  the  words  "  A.  Pinder "  in  the  last  column,  and 
that  Hnder  put  a  cross  to  it ;  that  afterwards  Pinder  agreed  to 
sell  the  steel  to  the  prisoner  for  a  sovereign  and  the  discharge  of 
a  score  for  beer. 

The  prisoner  afterwards  sold  the  steel,  and  the  action  in  the 
County  Court  was  trover  for  its  conversion,  treating  the  trans- 
action as  a  fraud  and  a  swindle. 

The  prisoner  was  called  as  a  witness  for  himself  at  the  trial, 
and  repeatedly  swore  that  the  words  "A.  Pinder"  appearing  on 
the  dehvery  note  as  above  stated  were  in  the  handwriting  of 
Pinder  himself,  and  that  he  saw  Pinder  write  them. 

The  perjury  assigned  was  upon  this  evidence. 

At  the  conclusion  of  the  case  for  the  prosecution,  it  was 
objected,  by  the  counsel  for  the  prisoner,  that  if  Pinder  really 
desired  Crossley  to  write  his  name  upon  the  dehvery  note  and  he 
wrote  it  by  his  direction,  that  it  was  the  same  thing  as  if  Pinder 
had  written  it  himself,  and  that  the  charge  of  perjury  could  not 
be  sustained. 

I  overruled  the  objection  and  left  it  to  the  jury,  whether  the 
defendant  had  falsely  and  corruptly  sworn  that  the  handwriting 
was  that  of  Pinder  and  that  he  saw  him  write  the  words  as  averred 
iu  the  indictment. 

The  jury  found  the  prisoner  guilty. 

It  was  secondly  objected,  that  the  question  whether  the  words 
*'A.  Pinder"  in  the  delivery  note  were  in  the  handwriting  of 
Pinder  was  not  a  material  one  on  the  trial  of  the  action  of  trover, 
so  that  perjury  could  be  assigned  upon  it. 

The  prisoner  is  out  of  custody  upon  bail. 

I  request  the  opinion  of  the  Court  of  Criminal  Appeal  upon  the 
folloyring  questions : — 
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First.  Whether,  if  Pinder  really  desired  Crossley  to  write  his 
name  upon  the  delivery  note  and  he  accordingly  wrote  it,  the 
charge  of  perjnry  can  be  sustained  ? 

Secondly.   Whether  the  question,  ^'whether  the   words   'A.- 
Pinder'  in  the  delivery  note  were  in  the  handwriting  of  Pinder '^ 
was  a  material  one  at  the  trial  of  the  action  of  trover,  so  that 
perjury  could  be  assigned  upon  it  ? 

Samuel  Mabtin. 
Jan.  11,  1868. 

No  counsel  appeared  to  argue  for  the  prisoner. 

Pope,  for  the  ptobeciition. — ^The  pequry  assigned  was  material 
to  the  issue,  it  was  one  step  in  the  proof  on  which  the  prisoner 
relied  to  sliow  that  there  had  been  a  sale  of  the  steel :  (Beg.  v. 
Mullany,  10  Cox  Crim.  Cas.  97;  L.  &  C.  593;  Beg.  v.  Gibbons, 
9  Cox  Grim.  Cas.  105;  L.  &  C.  109.) 

CocKBUBN,  C.J. — ^The  question  was  whether  Pinder  had  been 
imposed  on  by  a  fraud,  he  having  been  in  a  state  of  intoxication 
at  the  time,  and  it  was  essential  to  ascertain  whether  the  hand- 
writing was  his. 

Tt^e  rest  of  the  Court  concurred. 

Conviction  affirmed. 


Rbg. 

V. 

Ohabubb 
Natlor. 
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COUET  OF  CRIMINAL  APPEAL. 
JamAMmj  25^  1868. 

(Before  Cockbukn,  C.J.,  Keating,  J.,  Pigott,  B.,  Shbb,  J.,  and 

M.  Smith,  J.) 

Beg.  v.  MocEFOBD.(a) 

La/rceny — Stealing  from  a  la/rge  quantity — InaMlity  to  swear  to 

amy  loss. 

Prisoner  was  found  with  dead  fowls  in  his  possession,  of  which  he 
could  give  no  account,  and  was  tracked  to  a  fowl-house  where  a 
number  of  fowls  were  kept,  and  on  the  floor  of  which  were  some 
feathers  corresponding  with  the  feathers  of  one  found  on  the 
prisoner,  from  the  neck  of  which  feathers  had  been  removed.  The 
fowl-house,  which  was  closed  over  night,  was  fcmnd  open  in  the 
morning.  The  spot  where  the  prisoner  was  found  was  1200 
yards  from  the  fowUhouse,  and  the  prosecutor,  not  knowing  the 
number  of  fowls  kept,  could  not  swear  that  lie  had  lost  any  : 

Held,  that  there  was  evidence  to  support  a  cmiviction  for  larceny, 

/^ASB  reserved  for  the  consideration  of  this  Court. 

At  the  Quarter  Sessions  for  the  county  of  Warwick,  held  by 
adjournment  at  Coventry,  on  the  2nd  of  January,  1868,  Robert 
Mockford  was  indicted  for  stealing  four  fowls,  the  property  of 
Thomas  Orton. 

The  evidence  against  him  was  as  follows : — 

About  one  o'clock  on  the  morning  of  the  6th  of  December,  he 
was  met  by  a  police  constable  on  a  highway  between  his  own 
house  and  the  premises  of  the  prosecutor,  and  about  1200  yards 
from  the  latter,  going  in  the  direction  of  his  own  house. 

On  being  stopped  by  the  constable,  to  whom  he  was  well 
known,  he  threw  down  four  fowls,  dead,  but  still  warm  and 
bleeding,  and  ran  in  the  direction  of  his  own  house. 

The  ground  was  lightly  covered  with  snow,  which  had  been 
falling  continuously  for  an  hour,  viz.,  since  twelve  o'clock,  and 
his  footsteps  were   distinctly  visible  from  the  premises  of  the 

(a)  Reported  by  John  THOKPflON,  Eaq.,  Barrister-at-Law. 
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proaecntor  to  the  place  where  he  was  met,  and  thence  to  his  own 
honse. 

The  constable,  having  obtained  assistance,  followed  the 
prisoner  to  his  honse,  and  having,  after  some  delay,  gained 
admittance,  fonnd  him  undressed;  his  clothes  were  hanging 
near  the  fire.  He  said  he  had  come  home  at  twenty  minutes  past 
eleven  o'clock,  being  about  forty  minutes  before  the  snow  began 
to  fall,  but  there  was  snow  still  unmelted  on  his  boots  and  his 
hat,  and  his  clothes  were  wet. 

The  knees  of  his  cord  trowsers,  and  the  elbows  and  other  parts 
of  his  coat  were  covered  with  the  wet  dung  of  fowls,  and  there 
were  cobwebs  on  his  hat. 

On  examining  the  fowl-pen  of  the  prosecutor  (which  was  in  the 
fold  yard)  next  morning,  there  was  found  on  the  wet  dung  of  the 
poultry,  under  the  roosts,  the  marks  of  the  knees  of  cord 
trousers,  and  other  marks  as  of  the  elbow  of  a  man  leaning  on 
the  ground.  There  were  also  cobwebs  on  the  lower  part  of  the 
roof,  from  three  to  five  or  six  feet  from  the  ground. 

There  were  fresh  feathers  on  the  floor,  as  if  from  a  fowl's 
neck;  and  on  being  compared  with  one  of  the  fowls  thrown 
down  by  the  prisoner,  from  the  neck  of  which  the  feathers  had 
been  removed,  they  were  stated  to  correspond. 

It  was  proved  by  the  cowman  of  the  prosecutor  that,  on  going 
into  the  fold  yard  at  six  o'clock  on  the  morning  of  the  6th  of 
December,  he  found  the  door  of  the  fowl-pen  and  of  all  the  stalls 
and  cowhouses  open,  they  having  been  closed  on  the  previous 
night.  He  also  stated  that  on  going  into  the  yard  he  found 
poultry  already  there,  their  usual  habit  being  to  remain  in  the 
fowl-pen  at  that  season  till  about  eight  o'clock. 

The  fowls  thrown  down  by  the  prisoner  having  been  shown  to 
the  prosecutor,  he  stated  that,  from  their  general  appearance  and 
the  pecuHarity  of  their  breed,  he  had  no  doubt  that  they  were  his 
property,  but  that  he  had  usually  seventy  or  eighty  fowls  upon 
his  premises,  that  he  did  not  know  the  exact  number,  and  could 
not  undertake  to  say  that  any  were  missing. 

The  prisoner  gave  no  account  of  his  possession  of  the  fowls,  but 
said  to  the  constisLble  only  that  he  was  innocent. 

At  the  conclusion  of  the  case  for  the  prosecution  it  was  objected 
by  the  prisoner's  coungel — 

(1.)  That  there  was  no  evidence  to  go  to  the  jury  that  a  larceny 
had  been  committed  at  all  on  the  premises  of  the  prosecutor. 

(2.)  That  there  was  no  evidence  that  any  fowls  had  been  stolen, 
the  property  of  the  prosecutor. 

(3.)  That  in  order  to  prove  that  a  larceny  had  been  committed  of 
the  prosecutor's  property,  there  must  be  some  evidence  that  some- 
thing had  been  stolen,  and  that  there  was  no  such  evidence  in 
this  case. 

I  overruled  the  objections,  and  told  the  jury  that  if  the  whole  of 
the  evidence  led  them  to  a  necessary  inference  that  a  larceny  had 
in  fact  been  committed  on  the  premises  of  the  prosecutor — if  they 
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'^■^-        wer(9  satisfied  of  tlie  identity  of  tlie  fowls,  and  if  the  prisoner's 
MoGxyoBD.    possession  of  them  under  the  circumstances  stated  led  them  to  a 

conclusion  that  he  had  stolen  them — they  might  find  him  guilty, 

^^*        though  there  was  no  direct  evidence  that  a  larceny  had  been 
Larcenv—    committed,  or  that  any  fowls  were  missing. 
Evid^         They  returned  a  verdict  of  guilty. 

But  being  requested  by  the  prisoner's  counsel  to  state,  for  the 
consideration  of  the  Court  for  Crown  Cases  Reserved,  the  objections 

freviously  raised  by  him,  and  to  ask  their  opinion  whether  in  law 
was  justified  in  so  leaving  the  case  for  the  consideration  of  the 
jury,  I  discharged  the  prisoner  on  recognisance  of  bail  to  appear 
at  the  next  session  and  receive  judgment ;  and  I  have  respectfully 
to  ask  for  the  opinion  of  the  Court  on  the  propriety  of  my  so 
submitting  the  case  to  the  jury  notwithstanding  the  objection  so 
made.  T.  C.  Snetd  Kynneesley, 

Deputy  Chairman. 

Dugdale  for  the  prisoner. — ^There  is  no  sufficient  evidence,  to 
support  the  conviction,  that  the  fowls  were  the  property  of  the 
prosecutor,  or  that  any  larceny  had  been  committed.  [Cockbtjen, 
C.J. — Suppose  a  man  is  seen  going  away  with  a  sack  of  com  from 
a  bam  where  a  quantity  of  com  is  stored,  and  that  he  can  give  no 
account  of  it,  and  that  the  prosecutor  cannot  swear  that  he  has 
lost  a  sack  of  com,  but  only  that  he  had  a  large  quantity  in  the 
bam  like  that  in  the  sack,  can  it  be  said  that  there  is  no  evidence 
of  the  sack  of  com  having  been  taken  firom  the  bam  ?]  This  is 
not  the  same  case.  The  rule  is  laid  down  in  2  East  P.  C.  257, 
'^  Although  it  may  be  that  persons  found  carrying  away  improperly 
sugar  or  other  things  firom  ships  or  docks  where  there  is  a  great 
quantity  in  bulk  may  be  convicted  although  the  quantity  stolen 
cannot  be  missed  or  strictly  identified,  yet  that  must  be  taken  to 
be  on  account  of  the  difficulty  attending  identification  in  the  par- 
ticular cases.''  But  here  the  prosecutor  might  have  known  by 
counting  the  fowls  whether  any  were  missed. 

No  counsel  appeared  for  the  prosecution. 

CocKBUBN,  C.J. — ^A  larceny  was  proved  in  this  case.  The 
prisoner  is  found  with  dead  fowls  in  his  possession,  of  which  he 
can  give  no  account.  He  is  traced  to  a  farm  where  the  prosecutor 
kept  fowls,  and  there  are  feathers  on  the  floor  of  the  fowl-pen  cor- 
responding with  the  feathers  of  one  of  the  fowls  found  on  the 
prisoner,  from  the  neck  of  which  feathers  had  been  removed.  Is 
there  any  jury  that  would  not  convict  in  such  a  case  ? 

The  rest  of  the  Court  concurring,  Omviction  afirmed.{a) 

(a)  See  Reg.  y.  Burton  (6  Goz  Grim.  Gas.  293;  23  L.  J.  52,  M.  0.)  The  facts  in  that 
case  were  these :  On  the  first  floor  of  a  warehouse  a  large  quantity  of  pepper  was  kept 
in  bulk.  The  prisoner  was  met  coming  out  of  the  lower  room  of  the  warehouse  where 
he  had  no  business  to  be,  haying  on  him  a  quantity  of  pepper  of  the  same  kind  as  that 
in  the  room  aboye.  On  being  stopped  he  threw  down  the  pepper  and  said,  "  I  hope 
you  will  not  be  hard  with  me.**  From  the  large  quantity  in  the  warehouse  it 
eould  not  be  proyed  that  any  pepper  had  been  taken  from  the  bulk.  It  was  objected 
that  as  there  was  no  direct  proof  that  any  pepper  had  been  stolen  the  judge  was  bound 
to  direct  an  acquittal,  but  this  Gourt  held  that  without  such  direct  proof  of  a  loss 
there  was  eyidence  to  warrant  a  conyiction. 
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COURT  OF  QUEEN'S  BENCH. 

April  28,  1868. 

(Before  Cocebubn,  G. J.,  Blackbusk^  Mellos,  and  Lubh,  JJ.) 

Reg  v.  Hicklin  and  another.  Justices  of  Wolvbehampton,  resps.  (a) 

Obscene  publications — ^20  ^  21  Vict,  c.  88,  s.  1 — Seizure  of  obscene 
books — Intention  of  the  possessor — Order  for  destruction  of 
books. 

When  an  act  of  Parliamient  prohibits  a  certain  thing  from  being 
done,  it  is  no  answer  on  the  part  of  the  person  who  wilfully  does 
the  thing  prohibited  that  he  had  no  improper  motive  in  doing  it. 

By  the  20  |-  21  Vict  c.  83  {''Sale  of  Obscene  Books,  ^c.  Preven- 
tion AcV^)yS.  \yit  is  enacted  that  it  shall  be  lawful  for  any  two 
justices  upon  information  that  the  complainant  has  reason  to  believe 
and  does  believe  that  any  obscene  books  are  kept  in  any  house  for 
the  purpose  of  sale,  and  that  one  or  more  a/rticles  of  the  like 
charoider  have  been  sold,  a/nd  upon  the  justices  being  satisfied 
thai  any  of  such  articles  are  of  such  a  cha/racter  and  description 
thai  the  puhlication  of  them  would  be  a  misdemeanor,  and  proper 
to  be  prosecuted  as  such,  to  give  authority  by  wa/rrarU  to  a 
eonstahle  to  enter  into  such  house,  and  to  search  for  and  seize  all 
such  books,  and  to  carry  them  before  such  justices,  who  are  to 
summon  the  occupier  of  the  house  to  show  cause  why  the  articles 
seized  should  ru>t  be  destroyed  ;  and  upon  the  hearing  power  is  given 
to  the  justices  to  order  such  a/rticles  to  be  destroyed  accordingly. 

The  appellant  was  proceeded  against  under  the  act  for  having 
in  his  possession  a  number  of  copies  of  a  book  called  ''  The 
Confessional  Unmasked,^'  and  the  justices,  upon  the  hearing, 
ordered  thai  the  copies  seized  should  be  destroyed.  Upon  appeal 
against  this  order  to  the  quarter  sessions,  the  Recorder  quashed 
the  order,  subject  to  a  case  for  the  opinion  of  the  Queen^s 
Bench,  which  stated,  ''About  one-half  of  the  pamphlet  relates 
to  casuistical  and  controversial  questions  which  a/re  not  obscene, 
but  the  greater  half  of  the  pa/mphlet  is  obscene  in  fact,  as  co^i- 
taining  passages  which  relate  to  impure  aiid  filthy  acts,  words, 
and  ideas.  The  appellant  did  not  keep  or  sell  the  said  pamphlet 

(a)  Reported  by  John  Thompson,  Esq.,  Barrieter-at-Law. 
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for  the  sake  of  ga/in,  nor  to  prejudice  good  morals^  though  the 
indiscnmiTiate  sale  and  circulation  of  them  is  calculated  to  have 
that  effect ;  hut  he  kept  and  sold  the  pamphlet  a«  a  member  of 
the  '  Protestant  Electoral  Union/  to  promote  the  objects  of 
that  society y  a/ad  to  expose  what  he  deems  to  be  errors  of  the 
Church  of  Rome,  and  particularly  the  vmmorality  of  the  confes- 
sional, I  was  of  opinion  that,  under  the  circumstances,  the  sale 
and  distribution  of  the  pamphlets  would  not  be  a  misdemea/nor, 
nor  be  proper  to  be  prosecuted  as  such,  and,  accordingly,  that  the 
possession  of  them  by  the  appellant  was  not  unla/wfid  within  the 
meaning  of  the  statute.  I  therefore  quashed  the  order  Tnade  by 
the  said  justices,  a/nd  directed  tite  pamphlets  seized  to  be  returned 
to  the  appella/nt :'' 
Held,  that  the  Recorder  was  wrong,  for  that  the  sale  of  an  obscene 
book — one  calculated  to  corrupt  the  minds  and  morals  of  those 
into  whose  ham,ds  it  may  come — is  an  indictable  misdemeam^or, 
even  though  a  good  ulterior  object  was  intended  to  be  served  by 
such  sale. 

THIS  was  a  case  stated  by  tlie  Eecorder  of  Wolverhampton, 
upon  an  appeal  by  one  Henry  Scott,  against  an  order  made 
by  two  justices  of  tlie  borough  of  Wolverhampton,  under  sect.  1 
of  the  20  &  21  Vict.  c.  83  {''  Sale  of  Obscene  Books,  &c..  Preven- 
tion Act'^),  for  seizing  and  destroying  a  number  of  pamphlets  in 
the  possession  of  one  Henry  Scott,  called  *'The  Confessional 
Unmasked.'^ 

The  case  stated  that  the  appellant  was  a  metal  broker,  carrying 
on  business  at  Wolverhampton,  and  was  a  member  of  a  body 
styled  "  The  Protestant  Electoral  XJnion,^^  the  object  of  which 
body  was  "  to  protest  against  those  teachings  and  practices  of 
the  Romish  and  Puseyite  systems,  which  are  in  England  immoral 
and  blasphemous;  to  maintain  the  Protestantism  of  the  Bible 
and  the  liberty  of  England  /^  and  "  to  promote  the  return  to 
Parliament  of  men  who  will  assist  them  in  those  objects,  and 
particularly  to  expose  and  defeat  the  deep-laid  machinations  of 
the  Jesuits,  and  resist  grants  of  money  for  Romish  purposes." 
That,  in  order  to  promote  these  objects  and  principles,  the 
appellant  purchased  from  time  to  time,  at  the  central  office  of 
the  society  in  London,  copies  of  a  pamphlet  entitled  ^'The 
Confessional  Unmasked,"  showing  the  depravity  of  the  Romish 
priesthood,  the  iniquity  of  the  confessional  and  the  questions  put 
to  females  in  confession,  of  which  pamphlet  he  sold  between  2000 
and  3000  copies  at  the  price  he  gave  for  them,  namely,  \s,  each. 

A  complaint  was  then  preferred  against  him  before  two  of  the 
justices  of  the  borough,  by  a  police  officer  acting  under  the 
direction  of  the  Watch  Committee  of  the  borough  of  Wolver- 
hampton, and  the  justices  issued  their  warrant,  under  which  252 
numbers  of  the  pamphlet  were  seized  on  the  premises,  and 
ordered  by  them  to  be  destroyed  as  obscene  books  within  the 
meaning  of  Lord  Campbell's  Act  (20  &  21  Vict.  c.  83). 


▲ND 


CRIMINAL  LAW   GASES.  21 

The  pamphlet  consisted  of  extracts  taken  from  the  works  of        R^- 
certain  theologians^  who  had  written  at  various   times  on  the  hioklw  -*, 
doctrines  and  discipline  of  the  Church  of  Rome,  and  particularly      ▲nothbb, 
on  the  practice  of  auricular  confession.     On  one  side  of  the  page  Justicbs  of 
passages   were  printed  in  Latin  correctly  extracted  from   the    ^^  ^^ 
original  works,  and  opposite  to  each  extract  was  placed  a  free      (resps.) 
translation  in  English.     The  pamphlet  also  contained  a  preface,        "~ 

notes  and  comments  condemnatory  of  the  texts  and  principles        

laid  down  by  the  authors  from  whom  the  extracts  were  taken.       Obscene 
About  one-half  of  the  pamphlet  relates  to  casuistical  and  contro-   i>M*^w»'*o««« 
versial  questions  which  are  not  obscene,  but  the  remainder  of  the 
pamphlet  is  obscene  in  fact  as  relating  to  impure  and  filthy  acts, 
words,  and  ideas. 

The  defendant  appealed  to  the  quarter  sessions,  and  the 
Recorder  found  'Hhat  the  appellant  did  not  keep  or  sell  the 
said  pamphlets  for  the  sake  of  gain,  nor  to  prejudice  good  morals, 
though  the  indiscriminate  sale  and  circulation  of  them  is  calcu- 
lated to  have  that  effect ;  but  he  kept  and  sold  the  pamphlets  as 
a  member  of  the  said  '  Protestant  Electoral  Union^  to  promote 
the  objects  of  that  society,  and  to  expose  what  he  deems  to  be 
errors  of  the  Church  of  Rome,  and  particularly  the  immorality 
of  the  confessional.^^ 

The  Recorder  was  of  opinion  that,  under  the  circumstances, 
the  sale  and  distribution  of  the  pamphlets  would  not  be  a  mis- 
demeanor, nor  consequently  be  proper  to  be  prosecuted  as  such, 
and  accordingly  that  the  possession  of  them  by  the  appellant  was 
not  unlawful  within  the  meaning  of  the  statute.  He  therefore 
quashed  the  order  made  by  the  said  justices,  and  directed  the 
pamphlets  seized  to  be  returned  to  the  appellant. 

By  sect.  1  of  the  20  &  21  Vict.  c.  83,  it  is  enacted  that  "It 
shall  be  lawful  for  ....  any  two  justices  of  the  peace,  upon 
complaint  made  before  them  upon  oath  that  the  complainant  has 
reason  to  believe,  and  does  believe,  that  any  obscene  books  .... 
are  kept  in  any  house  ....  for  the  purpose  of  sale  or  distribu- 
tion, exhibition  for  purposes  of  gain,  lending  upon  hire,  or  being 
otherwise  published  for  purposes  of  gain,  which  complainant 
shall  also  state  upon  oath  that  one  or  more  articles  of  the 
like  character  have  been  sold,  distributed,  ....  so  as  to  satisfy 
such  justices  that  the  belief  of  the  said  complainant  is  well  founded, 
and  upon  such  justices  being  also  satisfied  that  any  of  such  articles 
80  kept  for  any  of  the  purposes  aforesaid  are  of  such  a  character 
and  description  that  the  publication  of  them  would  be  a  mis- 
demeanor, and  proper  to  be  prosecuted  as  such,  to  give  authority 
by  special  warrant  to  any  constable  or  police  officer  into  such  shop 
....  with  such  assistance  as  may  be  necessary,  to  enter  in  the 
daytime  ....  and  to  search  for  and  seize  all  such  books  .... 
as  aforesaid  found  in  such  house  ....  and  to  carry  all  the 
articles  so  seized  before  the  justices  issuing  the  said  warrant  .... 
And  such  justices  shall  thereupon  issue  a  summons  calling  upon 
the  occupier  of  the  house  ....  to  appear  within  seven  days 
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^^^'       before  bucIi  justices  in  petty  sessions  for  the  district,  to  show 

HioKUN  AND  cause  why  the  articles  so  seized  should  not  be  destroyed ;  and 

AiroTHSR,     if  such  occupier  ....  shall  not  appear  within  the  time  afore- 

JusncEs  OF    aaid,  or  shall  appear,  and  such  justices  shall  be  satisfied  that  such 

^^      "  articles,   or  any  of  them,   are   of  the  character   stated  in   the 

(reaps.),      warrant,  and  that  such  or  any  of  them  have  been  kept  for  any  of 

"—        the  purposes  aforesaid,  it  shall  be  lawful  for  the  said  justices,  and 

'        he  or  they  are  hereby  required,  to  order  the  articles  so  seized,  except 

Ohacene      such  of  them  as  he  or  they  may  consider  necessary  to  be  preserved 
pubUoations,   ^s  evidence  in  some  further  proceeding,  to  be  destroyed  at  the 
expiration  of  the  time  hereiuafter  allowed  for  lodging  an  appeal, 
unless  notice  of  appeal,  as  hereiuafter  mentioned,  be  given,  &c.'' 

Kydd  for  the  appellant. — ^The  order  of  sessions  and  the  ruling 
of  the  Recorder  were  right.  According  to  the  view  the  Recorder 
took  of  the  facts,  the  appellant  had  not  brought  himself  within 
the  operation  of  the  1st  section  of  the  statute ;  for  to  justify  the 
seizure,  the  books  must  have  been  of  such  a  nature  as  that  the 
publication  of  them  would  have  been  an  indictable  misdemeanor, 
and  to  support, such  an  indictment  it  must  be  shown  that  the 
party  had  a  criminal  intent,  which  in  the  present  case  is  negatived 
by  the  finding  of  the  Recorder.  The  question  is  one  entirely  of 
intention,  and  here  that  is  found  to  be  a  proper  one.  A  criminal 
intent  on  the  part  of  the  publisher  must  be  shown  to  give  the  justices 
jurisdiction  under  20  &  21  Vict.  c.  83,  but  that  is  negatived  here 
by  the  finding  of  the  Recorder.  In  Bex  v.  Woodfall  (5  Burr.  2667) 
Lord  Mansfield  says,  ^^  That  where  an  act  in  itself  indiflTerent  if 
done  with  a  particular  intent  becomes  criminal,  there  the  intent 
must  be  proved  and  found.  But  where  the  act  is  in  itself  unlaw- 
ful, the  proof  of  justification  or  excuse  lies  on  the  defendant,  and 
on  failure  thereof  the  law  implies  a  criminal  intent.^^  The  judges 
in  the  House  of  Lords,  in  answer  to  questions  put  to  them  on 
Fox's  Libel  Bill,  said,  *'  The  crime  consists  in  publishing  a  libel ; 
a  criminal  intention  in  the  writer  is  no  part  of  the  definition  of 
the  crime:''  (22  St.  Tri.  229.)  The  question  of  intent  is  for 
the  jury:  {Bex  v.  Lambert,  2  Camp.  404;  Bex  v.  Shebbeare, 
3  T.  R.  430,  n.)  In  Fowler  y.  Padgett  (7  T.  R.  509),  it  was  held 
that  a  debtor  by  leaving  his  house  did  not  commit  an  act  of 
bankruptcy  though  the  creditors  were  delayed,  unless  there  was 
the  intent  to  delay ;  and  Lord  Kenyon  said,  "  It  is  a  principle  of 
natural  justice  and  of  our  law  that  Actios  tion  fa/yit  reum,  7ii8i  mens 
sit  rea.  The  intent  and  the  act  must  both  concur  to  constitute 
the  crime."  The  same  principle  was  held  to  apply  in  Beg,  v.  Sleep 
(L.  &  0.  44) ;  Beg,  v.  Dodsworth  (2  Moo.  &  R.  72) ;  and  Beg,  v. 
Allday  (8  0.  &  P.  136) ;  Buckmaster  v.  Beynolds  (13  C.  B.  N.  S.  62\, 
The  mere  use  of  obscene  words,  or  the  occurrence  of  some 
obscene  passages,  does  not  make  the  work  obscene.  Otherwise 
some  of  our  most  stemdard  works  would  be  liable  to  be  sup- 
pressed. Milton,  in  one  of  his  celebrated  treatises,  justifies,  by 
examples,  the  use  of  language  suitable  to  the  occasion,  though 
it  may  be  obscene.     The  principle  of  expurgation  practised  by 
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the  Church  of  Borne  is   condemned  in   "Hallam's   Literature        ^^• 
of  Europe/'  part  2,  c.  8,  s.  70 :    "  Rome    struck  a  fatal   blow  higkuw  am© 
at    literature     in     the     Index     Expurgatorius     of     prohibited     another, 

books The    first    list    of    books    prohibited    by   ^^^  ^^^^^^^^ 

Church  was  set  forth  by  Paul  IV.  in  1559.     His  Index  includes  all    ^^^^^^^' 
bibles   in  modem  languages^  enumerating  forty-eight   editions^      (reeps.). 
chiefly  printed  in   countries   still  within  the  obedience   of   the        ~- 

Church."     If  mere  obscenity,  without  reference  to  the  object  of       ' 

the  publication,  is  indictable.  Collier's  ''  View  of  the  Immorality  of  Oitaome 
the  English  Stage'*  is  indictable,  though  a  laudable  and  successful  p^t^^icatumg, 
publication.  The  same  may  be  said  of  David  Clarkson's  works, 
Bayle's  Dictionary,  and  some  of  Dryden's  poems.  Although 
Savage's  poem,  "  The  l^ogress  of  a  Divine,"  was  considered  by 
many  to  be  obscene,  and  a  criminal  information  was  applied  for 
against  him  for  publishing  it,  it  was  argued  in  his  defence  that 
"  Obscenity  was  criminal  when  it  was  intended  to  promote  the 
practice  of  vice;  but  that  Mr.  Savage  had  only  introduced 
obscene  ideas  with  the  view  of  exposing  them  te  detestation,  and 
of  amending  the  age  bv  showing  the  deformity  of  wickedness. 
This  plea  was  admittea,  and  Sir  Phihp  Yorke  dismissed  the 
information  with  encomiums  on  the  purity  and  excellence  of  Mr. 
Savage's  writings  :"  (Johnson's  "Lives  of  the  Poets.")  In  Murray 
V.  Benbow  (Jac.  474,  n.).  Lord  Eldon  refused  an  injunction  to 
restrain  the  sale  of  Lord  Byron's  poem  of  "Cain"  on  the  ground 
of  its  profanity.  The  object  of  the  pubHcation  is  te  be  looked  at, 
and  in  this  case  it  was  te  expose  the  obscenity  and  grossness  of  the 
Bomish  confessional.  In  Starkie  on  Libel  (vol.  ii.  p.  147,  2nd  ed.), 
in  treating  of  blasphemy  as  a  crime,  it  is  said,  "  A.  malicious  and 
mischievous  intention,  or  what  is  equivalent  to  such  an  intention 
in  law,  as  well  as  morals,  a  state  of  apathy  and  indiiSerence  te 
the  interests  of  society  is  in  such  cases  the  broad  boundary 
between  right  and  wrong."  The  animus  must  be  looked  at. 
In  Moxon's  case  (2  Townsend's  Mod.  St.  Tri.  208),  Lord 
Denman,  C.J.,  said,  ''The  purpose  of  the  passage  cited  from 
'Queen  Mab,'  was,  he  thought,  to  cast  reproach  and  insult  upon 
what  in  Christian  minds  were  the  pecnlkr  objects  of  venera- 
tion.  It  was  not,  however,  sufficient  that  mere  passages  of  such 
an  offensive  character  should  exist  in  a  work  in  order  te  render 
the  publication  of  it  an  act  of  criminality.  It  must  appear  that 
no  condemnation  of  such  passages  appeared  in  the  context." 
In  Oathercole^s  case  (2  Lew.  C.  U.  254),  Alderson,  B.,  said,  "A 

Serson  may,  without  being  liable  te  prosecution  for  it,  attack 
udaism,  Mohammedanism,  or  even  any  sect  of  the  Christian 
reUgion  (except  the  established  religion  of  the  country),  and 
the  only  reason  why  the  latter  is  in  a  different  situation  from 
the  others  is,  that  it  is  the  form  established  by  law,  and  is, 
therefore,  a  part  of  the  constitution  of  the  country.  In  like 
manner,  and  for  the  same  reason,  any  general  attack  on 
Christianity  is  the  subject  of  criminal  prosecution,  because 
Christianity  is  the  established  religion  of  the  country.   The  defen- 
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^^*        dant  here  has  a  right  to  entertain  his  opinions^  to  express  them^ 

HioKUN  AMD  ^^^  *^  discuss  the  Roman  Catholic  religion  and  its  institutions, 

ANOTHER,     but  ho  htis  uo  right  to  say  of  any  particular  body  of  persons — e.g. 

JusnoBs  OF    the  inhabitants  of  Scorton  nunnery — ^that  the  place  they  inhabit  is 

^^^^^^*'''  ^  brothel  of  prostitution,  for  in  doing  that  he  is  attacking  the 

(respa.).      individual  characters  of  the  body  of  whom  the  nunnery  consists/^ 

■ — -        As  noticed  in  ^^Campbell^s  Lives  of  the  Chief  Justices  "  (vol.  ii.  p. 

'        S12),  Lord  Mansfield  expressed  himself  thus,  "The  essential  prin- 

Obscene  ciples  of  revealed  religion  are  part  of  the  common  law ;  so  that  any 
publications,  person  reviling,  subverting,  or  ridiculing  them,  may  be  prosecuted 
at  common  law.  But  it  cannot  be  shown,  from  the  principles  of 
natural  or  revealed  religion,  that,  independent  of  positive  law, 
temporal  punishments  ought  to  be  inflicted  for  mere  opinions 
with  respect  to  particular  modes  of  worship. ^^  The  cases  of 
Lawrence  v.  Smith  (Jac,  Rep,  471)  emdBex  v.  Bead  (Fortes.  100  n.) 
were  then  cited.  In  the  present  case  the  publication  of  this 
pamphlet  is  found  to  have  been  with  the  honest  intention  of 
exposing  the  Roman  confessional.  It  is  submitted  that  the  intent 
is  material  in  construing  the  20  &  21  Vict.  c.  83,  and  that  there- 
fore the  prder  of  sessions  was  right. 

A,  8.  Hill,  Q.C.,  for  the  respondents. — The  question  is  whether 
the  publication  wtis  of  such  a  nature  as  to  amount  to  a  misde- 
meanor. The  preamble  of  the  20  &  21  Vict.  c.  83,  taken  with 
the  enacting  part,  show  that  the  suppression  of  obscene  publica- 
tions was  intended.  It  is  not  necessary  that  a  criminal  intent 
should  exist  in  the  mind  of  the  publisher ;  the  illegality  must  be 
inferred  from  the  nature  of  the  publication.  If  the  publication  is 
an  obscene  one,  the  intention  of  the  party  publishing  it  is  imma- 
terial, as  it  was  in  the  analogous  case  of  Bex  v.  Vantandillo  (4  M. 
&  S.  73),  where  the  carrying  a  child  infected  with  the  small-pox 
through  the  public  streets  was  held  indictable,  although  it  was 
done  without  any  mischievous  intention.  Lord  Kenyon  said,  in 
Bex  V.  Topham  (4  T.  R.  127),  "  It  was  argued  that,  even  supposing 
there  was  sufficient  evidence  of  publication,  there  was  no  evidence 
of  a  criminal  intent  in  the  defendant.  To  this  I  can  answer  in 
the  words  of  Lord  Mansfield,  in  Bex  v.  Wood/all,  'That  where  the 
act  is  in  itself  unlawful  (as  in  this  case),  the  proof  of  justification  or 
excuse  lies  on  the  defendant,  and  on  failure  thereof  the  law  implies 
a  criminal  intent.^ ''  Lord  EUenborough,  O.J.,  also  approved  of 
this  principle  in  Bex  v.  Phillips  (6  Bast  473) .  In  Starkie  on  Libel 
(vol.  ii.  p.  158, 2nd  ed) .,  it  is  said,  "  Ever  since  the  decision  in  Ourl's 
case  (2  Str.  788),  it  seems  to  have  been  settled  that  any  publica- 
tion tending  to  the  destruction  of  the  morals  of  society  is  punish- 
able by  indictment Although  many  vicious  and  immoral 

acts  are  not  indictable,  yet  if  they  tend  to  the  destruction  of 
morality  in  general,  if  they  do  or  may  affect  the  mass  of  society, 
,  they  become  offences  of  a  public  nature."     The  case  of  Bex  v. 

Bead  (Fortes.  100,  n.),  in  which  it  was  held  that  the  publica- 
tion of  an  innocent  book  was  not  indictable,  has  been  shaken  by 
Bex  V.  Ovo'L 


▲NO 
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€!!ocKBXJKN^  C.J. — ^We  have  considered  this  case,  and  we  are        ^^' 
of  opinion  that  the  judgment  of  the  learned  Recorder  of  Wolver-  hiollin 
hampton  most  be  reversed^  and  the  decision  of  the  magistrates      anotheb, 
affirmed.      This  was  a  proceeding  under  the  act  of  the  20  &  21    Justiobsop 
Vict.  c.  83,  whereby  it  is  provided  that  in  respect  of  obscene         ^n 
books  sold  or  distributed,  magistrates  may  order    the  seizure      (rMp:*.)« 
of  such   publications   in  case    they    are    of    opinion    that    the        jTTT 

works  in   question  could  have  been   the    subject-matter   of  an        ' 

indictment  at  law,  and  the  magistrates  are  of  opinion  that  (Hwxm 
such  prosecution  ought  to  be  instituted.  Now,  it  is  found  P«*^*oariofw. 
here  as  a  fact,  that  the  work  which  is  the  subject-matter 
of  the  present  proceeding  was,  to  a  considerable  extent,  an 
obscene  publication,  and,  by  reason  of  the  obscene  matter  in  it, 
calculated  to  produce  a  pernicious  effect  in  depraving  and  de- 
bauching the  minds  of  the  persons  into  whose  hands  it  might 
come.  The  magistrates  were  of  opinion  that  the  work  was 
indictable,  and  that  the  publication  of  it  was  a  fit  and  proper 
subject  for  indictment.  We  must  take  the  latter  finding  of  the 
magistrates  to  have  been  adopted  by  the  learned  Recorder  who 
reversed  the  decision,  but  not  upon  that  ground.  He  leaves  that 
ground  untouched;  but  he  reversed  their  decision  upon  the 
ground  that  although  this  work  was  an  obscene  publication,  and 
although  its  tendency  upon  the  pubUc  mind  was  that  suggested 
upon  the  part  of  the  prosecution,  yet  that  the  immediate  intention 
of  the  appellant  was  not  so  to  affect  the  public  mind,  but  to 
expose  the  practices  and  errors  of  the  confessional  system  in  the 
Soman  Catholic  churches.  Now  we  must  take  it  upon  this  finding 
of  the  learned  Recorder  that  such  was  the  motive  of  this  publica- 
tion, that  its  intention  was  honestly  and  bond  fids  to  expose  the 
errors  and  practices  of  the  Roman  Catholic  Church  in  the  matter 
of  confession.  Upon  that  ground  the  learned  Recorder  thought  an 
indictment  could  not  have  been  sustained,  inasmuch  as  to  the  main- 
tenance of  the  indictment  he  thought  it  would  have  been  necessary 
that  the  intention  should  be  alleged,  namely,  that  of  corrupting  the 

Sublic  mind  by  the  obscene  matter  in  question.  In  that  respect  I 
iffer  £rom  him.  I  think  that  if  there  be  an  infraction  of  the  law, 
and  an  intention  to  break  the  law,  the  criminal  character  of  such 
publication  is  not  affected  or  qualified  by  there  being  some  ulterior 
object,  which  is  the  immediate  and  primary  object  of  the  parties 
in  view,  of  a  different  and  of  an  honest  character.  It  is  quite  clear 
that  the  publishing  an  obscene  book  is  an  offence  against  the  law 
of  the  land.  It  is  perfectly  true,  as  has  been  pointed  out  by  Mr. 
Eydd,  that  there  are  a  great  many  publications  of  high  repute  in 
the  Uterary  productions  of  this  country,  that  there  are  also  very 
many  works  indeed  the  tendency  of  which  is  immodest,  and,  if 
you  please,  immoral ;  and  possibly  there  might  have  been  subject- 
matter  for  indictment  and  prosecution  in  many  works  which 
might  be  referred  to.  Now,  it  is  not  to  be  said  because  there  are 
in  many  standard  and  established  works  objectionable  passages, 
that  therefoi'e  the  law  is  not  as  alleged  on  the  part  of  this  prosecu- 
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^^■^-        tion,  namely^  tliat  obscene  works  are  the  subject-matter  of  indict- 

HiGKUNAKD  ™L6iit^  and  I  think  the  test  of  obscenity  is  this,   whether  the 

ANOTHKR,     tendency  of  the  matter  charged  as  obscenity  is  to  deprave  and 

Justices  of   corrupt  those  whose  minds  are  open  to  such  immoral  mfluences, 

^jj      "  and  into  whose  hands  a  publication  of  this  sort  may  fall.     Now, 

(reaps.),      with  regard  to  this  work,  it  is  quite  certain  that  it  would  suggest 

rrrr        to  the  minds  of  the  young  of  either  sex,  or  even  to  persons  of 

.'        more  advanced  years,  thoughts  of  a  most  impure  and  libidinous 

OhsosM  character.  The  very  reason  why  this  work  is  put  forward — ^to 
pubiicatioHs,  expose  the  practices  of  the  Roman  Catholic  confessional — is  the 
tendency  of  questions  involving  practices  and  propensities  of  a 
certain  description  to  do  mischief  to  the  minds  of  tixose  to  whom 
such  questions  are  addressed,  by  suggesting  thoughts  and  desires 
which  otherwise  would  not  have  occurred  to  their  minds.  If  that 
be  the  case  as  between  the  priest  and  the  person  confessing,  it 
manifestly  must  equally  be  so  when  the  whole  is  put  into  the  shape 
of  a  series  of  paragraphs,  one  following  upon  another,  each 
involving  some  impure  practices,  some  of  them  of  the  most  filthy, 
disgusting,  and  unnatural  description  it  is  possible  to  imagine.  I 
take  it,  therefore,  that,  apart  from  the  ulterior  object  which  the 
publisher  of  this  work  had  in  view,  the  work  itself  is  in  every 
sense  of  the  term  an  obscene  publication,  and  that  consequently, 
as  the  law  of  England  does  not  allow  of  any  obscene  publication, 
such  publication  is  indictable.  We  have  it,  therefore,  that  the 
publication  itself  is  a  breach  of  the  law.  But  then  it  is  said, 
**Yes,  but  the  purpose  was  not  to  deprave  the  public  mind;  the 
purpose  was  to  expose  the  errors  of  the  Roman  Catholic  religion, 
especially  in  the  matter  of  the  confessional."  Be  it  so.  But  then 
the  question  presents  itself  in  this  simple  form — May  you  commit 
an  offence  against  the  law  in  order  that  thereby  you  may  effect 
some  ulterior  object  which  you  have  in  view,  which  may  be  an 
honest  and  even  a  laudable  one?  My  answer  is  emphatically 
"  No."  The  law  says  you  shall  not  publish  an  obscene  work.  An 
obscene  work  is  here  published,  and  a  work,  the  obscenity  of 
which  is  so  clear  and  decided  that  it  is  impossible  to  suppose  that 
the  man  who  published  it  must  not  have  known  that  the  effect 
upon  the  minds  of  many  of  those  into  whose  hands  it  would  come 
would  be  of  a  mischievous  and  demoralising  character.  Is  he 
justified  in  doing  that  which  clearly  would  be  wrong  legally,  as 
well  as  morally,  because  he  thinks  that  some  greater  good  may  be 
accomplished  ?  In  order  to  prevent  the  spread  and  progress  of 
Catholicism  in  this  country,  or  possibly  to  extirpate  it  in  another, 
and  to  prevent  the  State  from  affording  any  assistance  to  the 
Roman  Catholic  Church  in  Ireland,  is  he  justified  in  doing 
that  which  has  the  immediate  tendency  of  demoralising  the 
public  mind  wherever  this  publication  is  circulated  ?  It  seems  to 
me  that  to  adopt  the  affirmative  of  that  view  would  be  to  uphold 
something  which,  in  my  sense  Jof  what  is  right  and  wrong, 
would  be  very  reprehensible.  It  appears  to  me,  the  only  good 
that  is  supposed  to  be  accomplished  is  of  the  most  uncertain 
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character.    This  work,  I  am  told,  is  circulated  at  the  comers  of        ^■"*- 
streets,  and  in  all  directions,  and  of  course  it  falls  into  the  hands  hiokun  and 
of  all  classes,  young  and  old,  and  the  minds  of  those  hitherto      anothbb, 
pure  are  exposed  to  the  dangers  of  contamination  and  pollution  Justicks  of 
from  the  impurity  of  its  contents.     And  for' what  ?     To  prevent    ^^^tok^*^" 
them,  it  is  said,  from  becoming  Roman  Catholics,  when  the  proba-      (respe.). 
bilitj  is  that  999  out  of  every  1000  into  whose  hands  this  work        "~ 

would  fall  would  never  be  exposed  to  the  chance  of  being  con-        .: .' 

verted  to  the  Roman  Catholic  religion.  It  seems  to  me,  the  effect  Obsome 
of  this  work  is  mischievous,  and  against  the  law ;  and  is  not  to  be  py^>^»cation8. 
justified  because  the  immediate  object  of  the  party  is  not  to  deprave 
the  public  mind,  but  it  may  be  to  destroy  and  extirpate  Roman 
Catholicism.  I  think  the  old,  sound,  and  honest  maxim  that  ''you 
shall  not  do  evil  that  good  may  come,'^  is  applicable  inlaw  as  well 
as  in  morals ;  and  here  we  have  a  certain  and  positive  evil  pro- 
duced for  the  purpose  of  effecting  an  uncertain,  remote,  and  very 
doubtful  good.  I  think,  therefore,  the  case  for  the  order  is  made 
out,  and  although  I  quite  concur  in  thinking  that  the  motive  of 
the  parties  who  published  this  work,  however  mistaken,  was  an 
honest  one,  yet  I  cannot  suppose  but  what  they  had  that  intention 
which  constitutes  the  criminality  of  the  act^r-at  any  rate  that  they 
knew  perfectly  well  that  this  work  must  have  the  tendency  which 
in  point  of  law  makes  it  an  obscene  publication,  namely,  the  ten- 
dency to  corrupt  the  minds  and  morals  of  those  into  whose  hands 
it  n4lit  come.  The  mischief  of  it,  I  think^  cannot  be  exaggerated, 
but  it  is  not  upon  that  I  take  my  stand  in  the  judgment  I  pro- 
nounce. I  am  of  opinion,  as  the  learned  Recorder  has  found,  that 
this  is  an  obscene  publication.  I  take  it  where  a  man  publishes  a 
work  manifestly  obscene,  he  must  be  taken  to  have  had  the  inten- 
tion which  is  implied  from  that  act,  and  that  as  soon  as  you  have 
an  illegal  act  thus  established,  quoad  the  intention,  and  quoad  the 
act  itself,  it  does  not  lie  in  the  mouth  of  the  man  who  does  it  to 
say,  *'  Well,  I  was  breaking  the  law,  but  I  was  breaking  it  for 
some  wholesome  and  salutary  purpose.^'  The  law  does  not  allow 
that.  You  must  abide  by  the  law,  and  if  you  accomplish  your 
object,  you  must  do  it  in  a  legal  manner,  or  let  it  alone.  You 
must  not  do  it  in  a  manner  which  is  illeg£j.  I  think,  therefore, 
that  the  Recorder's  judgnjent  must  be  reversed,  and  the  convic- 
tion must  be  allowed  to  stand. 

Blackburn,  J. — ^I  am  of  the  same  opinion.  The  question  arises 
under  the  20  &  21  Vict.  c.  83,  ^^  An  Act  for  the  more  effectually 
preventing  the  Sale  of  Obscene  Books,''  and  so  forth ;  and  the 
provision  in  the  1st  section  is,  that  it  shall  be  lawfiil  for  a  magis- 
trate in  a  metropolitan  district,  or  for  two  justices  in  a  country 
district,  ''  upon  complaint  made  before  him  or  them  upon  oath, 
that  the  complainant  has  reason  to  believe,  and  does  believe,  that 
any  obscene  books,"  and  so  on,  ^'  are  kept  in  any  house,  shop, 
room,  or  other  place  within  the  limits  of  the  jurisdiction  of  any 
such  magistrate  or  justices,  for  the  purpose  of  sale  or  distribution, 
exhibition  for  purposes  of  gain,  lending  upon  hire,  or  being  other- 
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R"»-        wise  publislied  for  purposes  of  gain,  which  complainant  shall  also 

HicKUN  AND  state  upon  oath  that  one  or  more  articles  of  the  like  character 

ANOTHBB,     have  been  sold,  distributed,  exhibited,  lent,  or  otherwise  published 

JuBTicBs  OF   as  aforesaid,  at  or  in  connection  with  such  place,  so  as  to  satisfy 

*^^T^^^^*^"  such  magistrate  or  justices  that  the  belief  of  the  said  complainant 

(reaps.),      is  well  founded,  and  upon  such  magistrate  or  justices  being  also 

— -        satisfied  that  any  of  such  articles  so  kept  for  any  of  the  purposes 

'       aforesaid  are  of  such  a  character  and  description  that  the  publi- 

.  Obscene  Cation  of  them  would  be  a  misdemeanor,  and  proper  to  be  prose- 
pubUcations.  outed  as  such,''  the  magistrate  or  justices  may,  under  those  cir- 
cumstances, grant  his  or  their  warrant  to  have  the  publications 
seized  and  destroyed.  Now  what  the  magistrates  or  justices  are 
to  be  satisfied  of  is  this :  that  the  belief  of  the  complainant  is 
well  founded,  and  also  '^  that  any  of  such  articles  so  published  for 
any  of  the  purposes  aforesaid  are  of  such  a  character  and  descrip- 
tion " — that  is  to  say,  of  such  an  obscene  character  and  descrip- 
tion ;  '^  that  the  publication  of  them  would  be  a  misdemeanor ;" 
and  also  that  they  are  "  proper  to  be  prosecuted  as  such  -/'  and, 
having  satisfied  themselves  of  those  things,  they  may  proceed  to 
order  seizure  of  the  works.  So  that  the  justices  are  to  be  satisfied 
of  three  things — first,  that  the  articles  complained  of  have  been 
and  are  published ;  secondly,  that  they  are  of  such  a  character 
that  it  would  be  a  misdemeanor  to  pubUsh  them;  and,  lastly, 
that  it  would  not  only  be  a  misdemeanor  to  publish  them,  but 
that  it  would  be  proper  to  be  prosecuted  as  such.  Then,  and  then 
only,  are  they  to  issue  their  warrant  to  seize  them.  I  think,  with 
respect  to  the  last  clause,  that  the  object  of  the  Legislature  was 
to  guard  against  the  vexatious  prosecution  of  publishers  of  old 
and  standard  works,  in  which  there  may  be  some  obscene  or  mis- 
chievous matter,  as  in  the  case  of  Reg,  v.  Moxoiiy  and  in  many  of 
the  cases  cited  by  Mr.  Kydd.  In  Moxon's  case  the  publication 
of  Shelley's  '*  Queen  Mab "  was  found  to  be  an  indictable 
offence.  I  hope  I  may  not  be  understood  to  agree  with  what 
the  jury  found  there,  viz.,  that  the  publication  of  "  Queen  Mab  " 
was  sufficient  to  make  it  an  indictable  offence.  I  believe,  as  every- 
body knows,  that  it  was  a  prosecution  instituted  merely  for  the 
purpose  of  vexation  and  annoyance.  There  was  also  a  similar 
attempt  to  seize  Dryden's  works  in  the  shop  of  Mr.  Murray,  the 
bookseller.  I  think  the  Legislature  put  in  that  provision  in  order 
to  prevent  that  sort  of  thing.  It  appears  that  the  work  now  in 
question  was  published,  and  the  magistrates  in  petty  sessions  were 
satisfied  that  it  was  a  proper  subject  for  indictment,  and  their 
finding  was  according  to  the  view  we  entertain.  Then  there  was 
an  appeal  to  the  Recorder  in  quarter  sessions  to  reverse  their 
decision,  in  which  the  appellant  was  successful.  The  learned 
Recorder,  in  stating  the  grounds  on  which  he  reversed  their 
decision,  says  (reads  the  Recorder's  statement,  concluding),  "I 
was  of  opinion  that,  under  these  circumstances,  the  sale  and  dis- 
tribution of  the  pamphlet  would  not  be  a  misdemeanor,  nor  be 
proper  to  be  prosecuted  as  such;"  and   upon  that   ground  he 
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quashee  the  decision^  leaving  to  us  tlie  question  whether  he  was        Rm- 
right  or  not.     Upon  that,  I  understand  the  Recorder  to  find  the  hiokmi  and 
facts  as  follows  : — He  finds  that  one-half  of  the  work  was,  in  fact,      anothbe, 
obscene,  and  he  finds  that  the  effect  of  it  would  be  such  that  the   JusnoEs  of 
sale  and  circulation  of  it  was  calculated  to  prejudice  good  morals.  ^^^^^J^^**^- 
He  does  not  find  that  he  differs  at  all  from  the  justices  as  to  that,      (reaps.). 

but   he  finds  that  the  sale  and  publication  of  it  would  not  be  a        

misdemeanor,  and  consequently,  that  it  would  not  be  proper  to 

prosecute  it  as  such;  and  his  reason  for  thinking  it  was  not  indict-       Obscene 

able  as  a  misdemeanor  is  this,  that  the  object  of  the  person  pub-   pu^cations, 

lishing  it  was  not  to  injure  pubUc  morality,  but  to  expose  the 

errors  of  the  Church  of  Rome,  and  particularly  the  immorality, 

as  he  thought  it,  of  the  confessional,  and  consequently  upon  that 

ground  the  Recorder  held   that  it  was   not  indictable.      Then 

comes  the  question  whether  the  Recorder  was  right  in  that,  and  I 

come  to  the  conclusion  that  he  was  wrong,  and  that  it  would  be 

indictable.     I  take  the  rule  of  law  to  be  that  which  is  cited  by 

Lord  EUenborough  in  Reg.  v.  Dixon  (3  M.  &  S.  11).     It  is  set  out 

in  the  shortest  and  clearest  way  in  the  15th  page.     He  says,  "  It 

is  a  universal  principle  that,  when  a  man  is  charged  with  doing  an 

act  of  which  the  probable  consequence  may  be  highly  injurious, 

the  intention  is  an  inference  of   law  resulting  from  the  doing 

the  act.''     Although  he  may  have  had  another  object  in  view, 

however  laudable  in  itself,  he  must  be  taken  to  have  intended 

that  which  is  the  natural  consequence  of  the  act ;  and  if  he  does 

an  act  which  is  illegal,  it  is  not  made  legal  by  the  fact  that  he 

did  it  with  some  other  object.     That  is  not  a  legal  excuse,  unless 

the  object  was  something  which  rendered  lawful  the  particular 

act  which  he  did.     That  is  illustrated  by  the  case  I  referred  to  of 

Beg,  V.  Dixon,     The  question,  in  that  particular  case  was,  whether 

or  not  an  indictment  would  lie  against  a  man  who  unlawfully  and 

wrongfully  gave   to  children  unwholesome   bread,   but  without 

intent  to  do  them  harm.     The  defendant  was  a  contractor,  and 

contracted  to  supply  bread  to  a  military  asylum,  and  he  gave  to 

the  children  bread  which  was  unwholesome  and  deleterious,  and 

although  it  was  not  shown  or  suggested  that  he  intended  to  make 

the  children  suffer,  yet  Lord  EUenborough   held  that  he  had 

done  an  unlawful  act  in  giving  them  bread  which  was  deleterious, 

and  that  he  could  be  indicted  for  it.     So  in  another  case,  in 

which  a  child  who  was  suffering  from  a  contagious  disee^e,  was 

carried  by  another  person  along  a  public  road,  to  the  danger  of 

the  health  of  all  those  who  happened  to  be  in  that  road,  it  was 

held  to  be  a  misdemeanor  and  indictable  as  such,  without  its 

being  said  that  the  party  committing  the  offence  intended  that 

anybody  should  catch  the  disease :  {Rex  v.  Vantandillo,  4  M.  &  S. 

73.)      If  a    person   carried  anybody  suffering    from   small-pox 

through  a  crowd,  that  would  be  an  indictable  offence,  although 

he  might  be  perfectly  innocent  of  any  wish  to  infect  anybody  in 

that  crowd.     If,  on  the  other  hand,  the  Small-pox  Hospital  was 

on  fire,  and  an  individual  in  endeavouring  to  save  the  infected 
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R»-        inmates  from  tlie  flames,   took  some  of  them   into  tlie  crowd 

HioK^  AMD  surrounding  tlie  place,  although  some  of  the  crowd  would  be 

▲NOTHBB,     liable  hj  his  so  doing  to  catch  the  small-pox,  yet,  in  that  case^ 

JuffncBB  OF   }^Q  would  not  be  eruilty  of  a  wrongful  act,  and  he  does  not  do  it 

^^      '  with  a  wrong  intention.     Now,  in  the  present  case,  the  Recorder 

reaps.),      has  found  that  one-half  of  this  book  is  obscene,  and  nobody  who 

rrrr        looks  at  the  pamphlet  can  for  a  moment  doubt  that  it  really  is 

.'        so,  and  that  the  indiscriminate  circulation  of  it  in  the  way  in 

ObjKene  which  it  appears  to  have  been  circulated,  must  be  calculated  and 
publications.  ^  calculated  to  prejudice  the  morals  of  the  people.  The  object 
was,  to  attack  and  expose  the  Roman  Catholic  religion— or 
practices  rather — and  particularly  the  Roman  Catholic  con- 
fessional. It  was  not  intended  to  injure  public  morals,  but  that 
would  be  no  excuse  whatever  for  the  act.  I  do  not  think  there 
is  anything  wrong  in  taking  the  view  that  the  Roman  Catholics 
are  not  right.  Any  Protestant  may  say  that,  without  saying 
anything  illegal.  Any  Roman  Catholic  may,  on  the  other  hand, 
say,  if  he  pleases,  that  Protestants  are  altogether  wrong,  and  that 
Roman  Catholics  are  right.  There  is  nothing  illegal  in  that. 
But  if  the  thing  is  an  obscene  publication,  then,  notwithstanding 
that  the  wish  was  not  to  injure  public  morality,  but  merely  to 
attack  the  Roman  Catholic  religion  and  practices,  I  think  the 
publication  would  be  an  indictable  oflfence.  The  question,  no 
doubt,  would  be  a  question  for  the  jury ;  but  I  do  not  think 
you  could  so  construe  this  act  as  to  say  that,  whenever  there 
is  a  wrongful  act  of  this  sort  committed,  you  must  take  into 
consideration  the  intention  and  object  of  the  party  committing 
it,  and  if  a  laudable  one,  then  that  would  deprive  the  juBtices 
of  jurisdiction.  The  justices  must  themselves  be  satisfied  that 
the  publication,  such  as  the  publication  before  us,  would  be  a 
misdemeanor  on  account  of  its  obscenity  and  that  it  would  be 
indictable  as  such  a  misdemeanor.  The  Recorder  has  found  that  it 
is  obscene,  and  he  supports  the  justices  in  everything  except  in 
that  which  he  has  reversed  it  upon.  He  finds  that  the  object  of 
the  appellant  in  publishing  the  work  was  not  to  prejudice  good 
morals,  and  consequently  he  thinks  it  would  not  be  indictable  at 
all.  But  I  do  not  understand  him  for  a  moment  to  say,  that  if  he 
had  not  thought  there  was  a  legal  object  in  view,  it  would  not 
have  been  a  misdemeanor  at  all,  and  that  therefore  it  would  have 
been  vexatious  or  improper  to  indict  it ;  nor  do  I  think  that  any 
body  who  looks  at  it  would  for  a  moment  have  a  doubt  upon  the 
matter.  That  being  so,  on  the  question  of  whether  or  not,  on 
the  facts  that  the  Recorder  has  found,  it  would  be  a  misdemeanor, 
and  proper  to  be  indicted  as  such,  I  come  to  the  conclusion  that 
it  is  a  misdemeanor,  and  that  an  indictment  would  lie,  and  that 
the  justices  were  right.  Consequently,  the  Recorder's  decision  is 
quashed,  and  the  conviction  is  affirmed. 

Mellos,  J. — ^I  confess  I  have  with  some  difficulty  and  with 
some  hesitation  arrived  very  much  at  the  conclusion  at  which  my 
Lord  and  my  learned  Brothers  have  arrived.     My  difficulty  was, 
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maudy^  wHeiher  or  not  this  was,  under  tlie  finding  of  the  Recorder,        ^^• 
within  the  act  with  reference  to  obscene  publications.     I  am  not  hiokmic  and 
certainly  in  a  condition  to  dissent  from  the  view  which  my  Lord     another, 
and  my  learned  Brothers  have  taken  as  to  that ;  and  if  that  be  so,   Justicbs  of 
then  I  agree  with  what  has  been  said  by  my  Lord  and  my  Brother         ^^ 
Blackburn.     The  nature  of  the  subject  itself  (if  it  is  a  subject     (resps.). 
which  may  be  discussed  at  all,  and  I  think  it  undoubtedly  may)       Jrrr 

is  such  that  it  cannot  be  dealt  with,  without  to  a  certain  extent        [ 

producing  authorities  to  prove  the  assertion  that  the  confessional  Obscene 
would  be  a  mischievous  thing  to  be  introduced  into  this  kingdom ;  pubhcations. 
and  therefore  it  appears  to  me  very  much  a  question  of  degree,  of 
more  or  less,  and  if  left  to  the  jury  it  would  depend  very  much 
on  the  opinion  which  the  jury  might  form  of  that  degree  in  such 
a  publication  as  the  present.  Now,  I  take  it  for  granted,  that 
the  justices  themselves  were  perfectly  satisfied  that  it  went  far 
beyond  anything  which  was  necessary  or  legitimate  for  the 
purpose  of  attacking  the  confessional.  I  take  it,  that  the  finding 
of  the  Recorder  is — ^as  I  suppose  was  the  finding  of  the  justices 
below — ^that  though  one-half  of  the  book  consists  of  casuistical 
and  controversial  questions^  and  so  on,  which  may  be  discussed 
very  well  without  detriment  to  public  morals,  yet  that  the  other 
half  consists  of  quotations  which  are  detrimental  to  public 
morals,  and  which,  in  their  very  nature,  would  tend  to  corrupt 
public  morals.  On  looking  at  this  book  myself,  I  cannot  question 
the  finding  either  of  the  Recorder  or  of  the  justices.  It  does 
appear  to  me,  that  there  is  a  great  deal  here  which  there  cannot 
be  any  necessity  for,  in  any  legitimate  argument  on  the  con- 
fessional, and  the  like ;  and,  agreeing  in  that  view,  I  certainly 
am  not  in  a  condition  to  dissent  from  my  Lord  and  my  Brother 
Slackbum,  and  I  know  my  Brother  Lush  concurs  entirely  in 
their  opinion.  Therefore,  with  that  expression  of  hesitation  I 
have  mentioned,  I  agree  in  the  result  at  which  they  have  arrived. 
Lush,  J. — I  agree  entirely  in  the  result  arrived  at  by  my  Lord 
Chief  Justice  and  my  Brother  Blackburn,  and  adopt  the  arguments 
and  the  reasonings  which  they  have  applied. 

Judgment  for  the  respondents. 
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COURT  OF  CRIMINAL  APPEAL. 
April  25,  1868. 

(Before  Kelly,  C.B.,  Keating,  J.,  M.  Smith,  J.,  Pigott,  B.,  and 

Lush,  J.) 

Bbq.  v.  McKALB.(a) 

Lwrceny — False  pretences — Property — When  not  pa/rted  wUh, 

Prisoner  cmd  a  confederate  went  to  prosecutor^ s  shop  to  buy  some' 
'thing,  and  put  dovm  a  florin  in  payment.  Prosecutor  put  the 
flA/rin  into  the  till  and  pla/^ed  the  change  on  the  counter,  which  tJie 
prisoner  took  up.  The  confederate  said,  ^^  You  need  not  hanje 
changed,^'  and  threw  down  a  penny  on  the  counter,  which  the 
prisoner  tooh  up,  amd  put  a  sixpence  in  silver  and  sixpence  in 
copper  down,  and  asked  prosecutor  to  give  him  a  shilling  for  it, 
PrQsecutor  took  a  shilling  from  the  till,  and  put  it  on  the  counter, 
when  prisoner  saM,  "  You  mmj .  as  well  give  me  the  florin  back, 
and  take  it  all,"  Prosecutor  took  the  florin  from  the  till,  and  put 
it  on  the  counter,  expecting  to  receive  two  shillings  of  the  prisoner's 
money  in  lieu  of  it.  Prisoner  took  up  the  fl^yrin  and  prosecutor 
took  up  the  silver  sixpence,  and  the  siaepence  in  copper,  and  the 
shilling  put  down  by  herself,  and  was  putting  them  in  the  drawer 
when  she  soajo  that  she  had  only  got  one  shilling  of  the  prisoner's 
money  arid  her  own  shilling ;  but  at  that  moment  her  attention 
was  diverted  by  the  confederate,  a/nd  both  confederate  and  prisoner 
quitted  the  shop : 

Held,  that  this  was  a  case  of  larceny,  for  the  transaction  of  exchange 
was  not  complete  ;  prosecutor  had  not  parted  with  the  property  in 
the  florin, 

CASE  reserved  for  the  opinion  of  this  Court  at  the  sessions 
holden  at  Nottingham  m  December,  1867. 
Patrick  McKale  was  indicted  and  tried  for  feloniously  stealing 
2s,,  the  moneys  of  Elizabeth  Pickering. 

At  the  trial  it  was  proved  that  Mrs.  Pickering  kept  a  shop  for 
the  sale  of  small  articles ;  that  on  the  25th  of  October  prisoner 
and  another  man  not  in  custody,  both  strangers  to  Mrs.  Pickering, 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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went  into  her  sliop^  and  prisoner  Spsked  Mrs.  Pickering  for  a 
pennyworth  of  peppermints  (sweetmeats),  wliioli  she  served,  and 
prisoner  put  on  the  counter  a  two-shilling  piece  in  payment. 

Mrs.  Pickering  took  up  the  two-shilling  piece,  and  put  it  into 
the  money  drawer^  and  took  out  of  the  same  drawer  a  shilling  and 
a  sixpence  in  silver  and  fivepence  in  copper,  and  put  these  moneys 
(1«.  lid.)  on  the  counter  as  the  proper  change  for  the  two 
Bhillings,  after  deducting  the  penny  for  the  sweetmeats. 

Prisoner  took  up  the  Is.  lid. ;  and  the   other  man  said  to 
prisoner,  "  What  was  it  you  gave  her  V     Mrs.  I^pkering  replied, 
"A.   two-shilling    piece.^^      The    other    man    said    to   prisoner, 
"Yon  need  not  have  changed/^  and   at  the  same  time  threw 
down  a  penny  on  the  counter.     The  prisoner  took  up  the  penny, 
and  put   a  sixpence  in  silver  and  sixpence  in  copper  on  the 
counter,  and  said  to  Mrs.  Pickering,  "  Here,  mistress,  give  me  a 
shilling  for  this.^'     Mrs.  Pickering  then  took  a  shilling  out  of  the 
money  drawer,  and  put  that  shilling  on  the  counter ;  and  prisoner 
said  to  her,  "  You  may  as  weU  give  me  the  two-shilling  piece  and 
take  it  all."     Mrs.  Pickering  then  took  from  the  money  drawer 
the  same  two-shilling  piece  she  had  received  from  the  prisoner, 
and  put  that  on  the  counter,  expecting  she  was  to  receive  two 
shillings  of  the  prisoner's  money  in  exchange  for  it.    Prisoner 
took  up  the  two-shilling  piece ;  and  Mrs.  Pickering  took  up  the 
silver   sixpence   and  the  sixpence  in   copper  put  down  by  the 
prisoner,  and  also   the  shilling  put  down  by  herself,  and  was 
patting  them  into  the  money  drawer,  when  she  saw  she  had  only 
got  the  silver  sixpence  and  sixpence  in  copper  of  the  prisoner's 
money  and  the  shiUing  of  her  own  money,  in  exchange  for  the 
two-shilling  piece ;  but  at  the  same  moment  prisoner's  companion 
pointed  to  some  twist  sweetmeats,  and  said  to  her,  "  How  do  you 
sell  that  ?''  and  before  she  could  speak  prisoner  pushed  his  com- 
panion by  the  shoulders  and  said,  '^  You  don't  want  any  of  that ;" 
and  both  went  out  of  the  shop,  prisoner  taking  the  two-shilling 
piece. 

Corroborative  evidence  was  given,  and  prisoner  denied  being 
in  the  shop. 

In  answer  to  a  question,  Mrs.  Pickering  said  she  did  not  intend 
parting  with  the  two-shilling  piece  without  getting  full  change 
for  it. 

Upon  thi&  evidence  it  was  contended  by  the  counsel  for  the 
prisoner — 

(1.)  That  upon  the  facts  proved  the  prisoner  could  not  be 
convicted  of  larceny  upon  the  present  indictment. 

(2.)  That  Mrs.  Pickering  parted  not  only  with  the  possession  of 
the  two-shilling  piece,  but  also  with  the  property  in  it,  and  there- 
fore there  was  no  larceny. 

Upon  these  objections  counsel  for  the  prisoner  called  upon  me 
not  to  let  the  case  go  to  the  jnry.  I  refused  to  stop  the  case  and 
directed  the  jury — 

(1.)  That  Mrs.  Pickering  was  deprived  of  a  shilling  in  value,  for 
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that  tlie  prisoner  taking  her  two-shilling  piece  left  her  in  exchange 
only  one  shilling  of  his  money. 

(2 .)  That,  although  Mrs.  Pickering  did  put  down  the  two-shilling 
piece  on  the  counter,  intending  to  part  with  it  in  exchange  for  two 
shillings,  yet  that,  if  the  jury  believed  she  intended  only  to  part 
with  it  in  exchange  for  two  shillings  of  the  prisoner's  money,  the 
parting  with  it  by  her  under  the  circumstances  stated  would  not 
be  a  parting  with  the  property  in  it,  if  the  jury  believed  those 
circumstances  to  be  fraudulently  contrived  by  the  prisoner  and 
his  companion. 

I  left  it  to  the  jury  to  say  whether  the  taking  away  of  the  two- 
shilling  piece  under  the  circumstances  was  an  error  or  mistake, 
and  unintentional  on  the  part  of  the  prisoner,  or  whether  they 
believed  that  the  prisoner  and  his  companion  went  into  the  shop 
intending  to  defraud  Mrs.  Pickering,  and  that  they  did  obtain 
from  her  by  &aud  the  two-shilling  piece,  meaning  to  steal  from 
her  a  shilling  in  value,  and  if  they  should  be  of  the  latter  opinion^ 
I  directed  them  that  that  was  larceny. 

Upon  this  direction,  the  jury  found  the  prisoner  guilty,  and  a 
case  being  demanded,  I  state  this  case  for  the  opinion  of  the 
Court  of  Criminal  Appeal. 

If  the  Court  shall  be  of  opinion  that  the  facts  proved  do  not 
amount  to  larceny,  and  that  my  direction  was  wrong,  the  prisoner 
is  to  be  discharged;  but  if  the  Court  think  the  facts  proved 
do  amount  to  larceny,  and  that  I  directed  the  jury  aright,  the 
prisoner  is  to  be  brought  up  for  sentence. 

Belpeb,  Chairman. 

/.  W.  Mellor,  for  the  prisoner. — The  conviction  is  wrong.  It 
is  clear  that  the  prosecutrix  parted  with  the  property  in  the  two- 
shilling  piece  at  the  time  she  put  it  on  the  counter  and  the  pri- 
soner took  it  up.  Although  she  may  have  handed  it  to  the  prisoner 
under  a  mistake  of  facts,  the  prisoner  cannot  be  convicted  of 
larceny.  The  two-shilling  piece  may  have  been  obtained  by  fiJae 
pretences,  but  there  was  no  larceny.  As  the  prosecutrix  at 
the  moment,  in  her  then  frame  of  mind,  intended  to  part  with  the 
property  in  the  two-shilling  piece,  it  cannot  be  larceny :  (2  Buss, 
on  Crimes,  196.)  Where  the  prosecutor  was  inveigled  by  card- 
sharpers  and  stripped  of  a  large  sum  of  money,  a  conviction  for 
larceny  was  held  to  be  wrong,  the  property  having  been  parted 
with  by  the  prosecutor  under  the  idea  that  it  had  been  fairly  won: 
(Nicholson's  case,  2  Leach  610.)  [Kellt,  C.B. — The  case  states 
that  the  prosecutrix  put  the  two-shilling  piece  on  the  counter, 
expecting  that  she  was  to  receive  two  shillings  of  the  prisoner's 
money  in  exchange  for  it.  The  transaction  was  not  complete.] 
In  the  ring-dropping  case  [Bex  v.  Pat^h,  1  Leach  238)  the  prose- 
cutor never  intended  to  part  with  his  property. 

Cave,  for  the  prosecution. — The  conviction  was  right.  The 
transaction  was  only  inchoate  and  not  complete,  and  the  property 
was  not  parted  with.     In  Bex  v.  Oliver  (4  Taunt.  274),  the  pri- 
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toner  was  iudioted  for  stealing  85Z.  under  the  following  circam- 
Btances :  The  prisoner^  having  obtained  a  quantity  of  gold,  went  to 
a  public-house  in  the  neighbourhood  of  Newcastle«upon-Tyne. 
The  prosecutor,  who  was  a  groom,  and  had  about  him  notes 
belonging  to  his  master  to  a  considerable  amount,  happened  to 
enter  the  room  where  the  prisoner  was.  Soon  afterwards  the 
prisoner  took  an  occasion  to  make  a  display  of  his  gold,  when  a 
oonyersation  respecting  it  ensued  between  the  prisoner  and  the 
prosecutor;  the  prosecutor  expressed  a  wish  that  the  prisoner 
would  obUge  him  by  some  gold  in  exchange  for  notes  and  silver ; 
the  gold  was  not  to  be  purchased  at  an  advanced  price,  but  was 
to  be  taken  at  its  legal  currency.  The  prisoner  stated  that  if  it 
would  be  any  matenal  accommodation  to  the  prosecutor,  and  the 

trosecutor  would  do  him  the  same  kindness  on  a  future  occasion, 
e  would  let  him  have  some  gold  in  exchange  for  notes  and 
silver.  This  was  done  to  a  small  amount.  The  prisoner  then 
said  that,  if  it  would  be  of  any  material  service  to  the  prosecutor, 
he  would  procure  him  a  considerable  further  quantity  of  gold,  if 
the  prosecutor  would  lay  down  notes  to  the  amount ;  upon  this 
the  prosecutor  paid  to  the  prisoner  852.  in  bank  notes,  which  the 
prisoner  took  up,  and  went  out  promising  to  return  immediately 
with  the  gold.  The  prisoner  did  not  return,  and  the  prosecutor 
never  saw  him  again  till  he  was  apprehended.  Upon  these  facts 
being  proved.  Wood,  B.,  held  that  ^^the  case  clearly  did  amount  to 
larceny,  if  the  jury  believed  the  intention  of  the  prisoner  was  to 
run  away  with  the  notes  and  nev^  to  return  with  the  gold; 
and  that,  whether  the  prisoner  had  at  the  time  the  anirmts  furomdi 
was  the  sole  point  upon  which  the  question  turned ;  for,  if  the 
prisoner  had  at  the  time  the  animus  furandi,  all  that  had  been 
said  with  regard  to  the  parting  with  the  property  by  delivery 
was  without  foundation,  as  it  had,  in  truth,  never  been  parted 
with  at  all.  That  could  only  be  done  by  contract,  which 
required  the  assent  of  two  minds;  that  there  was  not  the 
assent  of  the  mind  either  of  the  prosecutor  or  of  the  prisoner — 
the  prosecutor  only  meant  to  part  with  his  notes  in  the  faith 
of  having  the  gold  in  return,  and  the  prisoner  never  meant  to 
barter,  but  to  steal.^^  That  was  followed  by  Rex  v.  Williams 
(6  C.  &  P.  890),  where,  on  an  indictment  for  larceny,  it  appeared 
that  the  prisoner  went  to  the  prosecutor's  shop  and  asked  for 
change  for  half-a-crown,  and  two  shillings  and  six  peimy  pieces 
were  given  to  him,  upon  which  the  prisoner  held  out  the  half- 
crown,  of  which  the  person  giving  change  caught  hold  by  the 
edge,  but  never  got  it  into  his  possession,  and  then  the  prisoner 
ran  off  with  it  and  the  change  also.  Park,  Allen,  J.,  said :  "  K 
the  prisoner  had  only  been  charged  with  stealing  the  half-crown 
I  should  have  had  great  doubt,  as  the  half-crown  was  his  own ; 
bat  he  is  also  indicted  for  stealing  the  two  shillinffs  and  the 
coppers.  He  falsely  pretends  that  he  wants  change  for  the  half- 
crown,  gets  the  change,  and  runs  off.  I  think  that  is  a  larceny .'' 
The  cases  of  Beg.  v.  Eodway  (9  C.  &  P.  784)  are  to  the  same 
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eflfect.  [EjiLLT,  C.B. — In  all  these  cases  the  question  is,  whether 
the  transaction  was  complete.  I  own  it  appears  to  me  that  here 
the  transaction  was  not  complete.] 

Mellor  in  reply. — ^In  Rex  v.  Jackson  (Ry.  &  Moo.  119),  where 
the  prisoner  obtained  a  diamond  brooch  and  other  articles  and 
124Z.  in  money  from  a  pawnbroker's  shopman  by  pretending  to 
deposit  diamonds  on  pledge,  the  judges  held,  on  a  case  reserved, 
that  this  was  not  larceny,  because  the  shopman,  who  had  a  general 
authority  from  the  master,  parted  with  the  property  and  owner- 
ship, and  not  merely  with  the  possession.  And  it  is  said  in  note 
v.,  2  Bass,  on  Crimes,  202,  wherever  the  prosecutor  parts  with 
the  property  without  expecting  it  to  be  returned,  the  indictment 
ought  to  be  for  false  pretences.  Rex  v.  Williams  was  clearly  a 
case  of  larceny ;  the  prosecutor  never  intended  to  part  with  the 
change  without  getting  the  half-crown.  [Kelly,  C.B. — Is  not 
that  this  very  case  ?]  There  is  no  parting  with  the  change  under 
a  false  impression  that  he  had  got  the  half-crown. 

Kelly,  C.B. — This  case  has  been  ably  argued,  and  the  question 
is  whether  any  larceny  has  been  committed.  The  distinction  is 
well  settled  between  obtaining  a  chattel  by  a  fraud  and  steal- 
ing a  chattel.  It  is  necessary  that  the  transaction  should 
have  been  complete  in  order  to  constitute  it  a  case  of  fraud; 
but  if  it  is  not  complete — if  the  prosecutor  has  not  parted 
with  the  property  in  the  chattel,  and  the  prisoner  takes  it  away 
with  a  fraudulent  intent — ^it  amounts  to  a  larceny.  [His  Lordship 
then  repeated  the  facts.]  In  effect  the  transaction  was  this  :  The 
prisoner  said,  "  Let  me  have  my  two-shilling  piece  again,  and  (it 
may  be  so  taken)  the  two  shillings  you  are  to  have  in  return  for 
it  are  now  before  your  eyes.''  The  prosecutrix  then  took  the 
money  from  the  drawer  and  put  it  on  the  counter,  expecting  she 
was  to  receive  two  shillings  of  the  prisoner's  money  in  exchange 
for  it.  The  question  is,  d&d  she  part  with  the  money  she  placed 
on  the  counter  ?  I  say  certainly  not,  for  she  expected  to  receive 
two  shillings  of  the  prisoner's  money  in  lieu  of  it.  She  would 
have  stopped  the  prisoner  if  she  could  while  he  was  leaving  the 
shop.  Placing  the  money  on  the  counter  was  only  one  step  in 
the  transaction.  The  act  of  the  prisoner  in  taking  up  the  money 
does  not  affect  the  question  whether  the  prosecutrix  parted  with 
the  property  in  it.  The  property  is  not  parted  with  until  the 
whole  transaction  is  complete  and  the  conditions  have  been 
fulfilled  on  which  the  property  is  to  be  parted  with.  The 
prosecutrix  was  in  the  act  of  putting  the  money  given  by  the 
prisoner  in  the  drawer  when  she  detected  the  error  in  a  moment, 
and  what  would  have  taken  place  but  for  the  act  of  the  prisoner 
and  his  confederate  would  have  been  this  :  she  would  have  said 
"  you  have  only  given  me  one  shilling  of  your  own  money."  It 
is  clear  that  up  to  that  time  the  transaction  of  the  exchange  was 
incomplete.  Then  the  prisoner,  knowing  that  it  was  her  money 
and  not  his,  takes  off  her  attention  by  a  trick,  and  quits  the  shop 
with  her  money.     I  am  of  opinion  that  the  property  in  the  two- 
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shilling  piece  was  not  out  of  the  prosecutrix  for  a  moment ;  that        K»»' 
it  continued  in  her,  and  that  the  prisoner  was  guilty  of  larceny      mcKixb. 
in  taking  it  up  and  going  out  of  the   shop  with  it.     It  is  the        — - 
same  as  if  the  prisoner  had  come  into  the  shop  and  asked  for  a        l^^^- 
sovereign  in  exchange  for  18«.  in  silver  and  25.  in  copper,  and  a     Larcenu— 
sovereign  had  been  laid  on  the  counter,  and  before  the  prosecutor     Evidence, 
had  had  time  to  count  the  prisoner's  money  the  prisoner  had 
hurried  out  of  the  shop,  intentionally  leaving  something  short. 
In  Bex  ^.  Jackson  the  transaction  was  complete.     There  was  no 
complete  parting  with  the  property  in  this  case,  and  the  prisoner 
having  carried  it  away  fraudulently  was  guilty  of  larceny. 

Keateng,  J.,  PiGOTT,  B.,  and  M.  Smith,  J.,  concurred. 

Lush,  J. — ^Por  a  long  time  I  was  under  the  impression  that  the 
prosecutrix  had  parted  with  the  property  in  this  case ;  but  I 
now  think  that  the  case  is  susceptible  of  the  view  which  my    • 
learned  Brothers  have  taken  of  it ;  and  I  concur  with  them  in  the 
conclusion  to  which  they  have  come. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

May  2,  1868. 

(Before  Kelly,  C.B.,  Keating,  J.,  Pioott,  B.,  M.  Smith,  J.,  and 

Hakken,  J.) 

Bbg.  v.  Roobbs  and  othebs.((i) 

Larceny — Jurisdiction — Tramsmission  of  stolen  property  into  another 
county — Railway — 24  ^  25  Vict.  c.  96,  «.  114. 

The  prisoner  stole  a  watch  in  Liverpool,  and  sent  it,  with  other  things, 

by  raihuay,  to  a  confederate  in  Middlesex : 
Held,  that  the  prisoner  was  triable  in  Middlesex,  although  there  was 

no  evidence  that  he  had  left  Liverpool. 

CASES  reserved  at  the  Middlesex  Sessions  for  the  opinion  of 
this  Court. 

John  Rogers,  Richard  Irwin,  Alfred  Johnson,  and  Charles 
Byatt  were  tried  before  me,  at  the  sessions  for  Middlesex,  on  the 
8rd  of  March,  1868,  for  stealing  and  receiving  a  watch,  the 
property  of  John  Shaw. 

Byatt  pleaded  guilty. 

Rogers  was  found  guilty  of  stealing. 

Irwin  and  Johnson  were  found  guilty  of  receiving  with  a  guilty 
knowledge. 

John  Rogers  resided  at  Liverpool,  and  forwarded  by  railway  a 
box  containing  the  watch  in  question,  and  several  other  stolen 
watches,  to  the  prisoner  Byatt,  and  the  box  was  delivered  in  due 
course  to  Byatt,  in  the  county  of  Middlesex. 

It  was  contended  that  as  Rogers  was  not  shown  to  have  left 
Liverpool,  the  Court  had  no  jurisdiction  to  try  him. 

I  told  ike  jury  that  if  they  believed  Rogers  to  have  stolen  the 
watch,  his  transmission  of  it  into  the  county  by  the  agency  of  the 
railway  was  sufficient  to  give  the  Court  jurisdiction,  although  he 
did  not  personally  convey  it. 

It  was  proved  that  Rogers  had  advised  Byatt  of  the  trans- 
mission of  the  box  by  a  letter  found  in  Byatt's  possession. 

(a)  Reported  by  John  Tnoicpsoir,  Esq.,  Barriator-at-Law. 
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The  letter  is  as  follows : — 

"  Liverpool,  Jan.  80,  1868. 
'*  I  send  you  up  the  goods  this  morning,  they  are  as  follows  :— 


V. 


18  W.  Leavers 
4  W.  Genevas 
1  K.  Leaver   ... 
1  R.  Geneva  ... 
1  Bed  Case,  1242  dwts. 
1  Bed  Slang,  loz.  ITdwts. 
Ditto,  loz.  2dwts. 


£     8, 

15  12 
1  12 
6  0 
1     5 

1  5 

2  5 
1     7 


0 
0 
0 
0 
0 
0 
0 


29    6    0 


"  Try  and  deal  this  time  without  so  muoh  wrangling.  You  did 
not  come  down  as  you  promised.  ^'  DiCK.^^ 

Articles  corresponding  with  this  letter  were  contained  in  the  box 
found  at  Hyatt's.  The  box  was  addressed  to  his  house  in  the 
handwriting  of  Rogers,  and  a  similar  box,  empty,  with  similar 
address  in  Bogers's  handwriting,  was  found  at  Byatt's.  That  box 
was  taken  by  Bogers  to  the  railway  office  in  Liverpool,  on  the 
13th  of  January,  and  booked  as  a  parcel  for  London.  Bogers  was 
asked  if  he  wished  to  pay  the  carriage,  and  he  did  so.  The  box 
was  then  forwarded  in  the  ordinary  manner,  the  box  containing 
the  articles  named  in  the  letter  (and  amongst  them  the  stolen 
watch  in  question)  was  sent  by  railway  in  the  same  manner  on  the 
80th  of  tfanuary  at  ten  o'clock  in  the  morning,  but  the  railway 
clerk  could  not  say  by  whom  it  was  brought  to  the  office. 

Irwin  and  Johnson  were  proved  to  have  been  at  Byatt's  house 
on  the  arrival  of  the  box,  and  the  jury  found  that  they  knew  of 
the  box  and  the  contents  having  been  forwarded  by  Bogers,  and 
that  they  were  present  on  its  arrival,  aiding  and  abetting  Byatt 
in  the  receipt  of  the  watch  in  question,  they  well  knowing  it  to 
have  been  stolen,  but  it  was  not  proved  that  either  of  them  had 
mannal  possession  of  it,  alt  the  prisoners,  Byatt,  Irwin,  and 
Johnson  having  been  taken  into  custody  before  the  box  was 
opened. 

It  was  proved  that  the  watch  in  question  was  stolen  from  the 
owner  at  Liverpool  on  the  29th  of  January,  about  seven  o'clock  in 
the  evening,  and  when  found  at  Byatt's  the  bow  of  the  watch  had 
been  broken  off. 

Bogers  was  the  keeper  of  a  beer-shop  at  Liverpool,  and  there 
were  found  in  his  house  a  number  of  watch-keys,  a  jeweller's 
eyO'glasB^  And  jewellers'  scales  and  weights.  Being  asked  by  the 
officer  what  such  things  were  used  for,  he  laughed,  and  said  '*  you 
know  as  well  as  I  do." 

I  have  to  ask  this  honourable  Court  whether,  upon  the  facts 
here  stated,  the  conviction  of  Bogers,  Irwin,  and  Johnson,  or 
either  of  them,  can  in  point  of  law  be  sustained  ? 

Bogers  was  sentenced  to  be  kept  in  penal  servitude  for  five 
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I^-       years,  and    Byatt  for  ten  years.      Irwin    and    Jolmson  were 
RosBu  AHD  sentenced  to  be  severally  imprisoned  with  hard  labour  for  two 
years;  and  the  prisoners  remained  in  the  House  of  Correction 
for  the  county  of  Middlesex,  in  pursuance  of  the  above  sentences. 

Wm.  H.  BoDKm, 

Assistant  Judge. 
JwisOaUm.       Middlesex  Sessions,  March  10, 1868. 

No  counsel  was  instructed  for  the  prisoners. 

OollmSy  for  the  prosecution. — ^The  jury  having  found  Rogers 
ffuilty  of  stealing  the  watch,  and  he  having  it  in  his  possession  by 
his  agents,  the  railway  company,  in  the  county  of  Middlesex,  the 
Middlesex  Court  of  Quarter  Sessions  had  jurisdiction  to  try  him 
for  the  felony:  (24  &  25  Vict.  c.  96,  s.  114.)  The  case  is  like 
that  of  Beg.  v.  Cryer  (7  Cox  Crim.  Cas.  335),  where  the  half  of  a 
country  bank  note  having  been  stolen  at  some  period  during  its 
transfer  from  S.  in  Wilts  to  Bristol,  it  was  afterwards  inclosed 
by  the  prisoner  in  a  letter  addressed  to  the  bankers  at  S.  demand- 
ing pajrment,  which  letter  was  posted  at  Bath.  There  was  no 
other  evidence  of  any  receipt  or  possession  by  the  prisoner  in 
Wilts :  and  it  was  held  that  the  prisoner  was  rightly  tried  in 
Wilts,  as  the  possession  either  of  the  post-office  servants  or  the 
bankers  was  his  possession.  Beg.  v.  Jones  (1  Den.  Cr.  C.  551)  was 
referred  to  in  that  case,  and  it  was  there  held  ^that  the  postmaster 
became  the  agent  for  the  prisoner,  so  as  to  render  him  liable  to 
be  tried  in  the  county  where  the  letter  containing  money  was 
posted  by  the  prosecutor  to  him,  he  being  indicted  for  obtaining 
the  money  by  false  pretences.  Aj3  against  the  other  two  prisoners, 
Irwin  and  Johnson,  the  verdict  is  conclusive. 

Kelly,  C.B. — ^In  this  case,  as  regards  the  prisoner  Rogers,  who 
was  convicted  of  stealing  a  watch  at  the  Middlesex  Court  of 
Quarter  Sessions,  it  appears  that  the  watch  was  stolen  at  Liver- 
pool, and  forwarded  by  railway  to  London  to  another  prisoner, 
Byatt  (who  pleaded  guilty),  for  the  purpose  of  sale.  The  question 
arises,  whether  the  possession  of  the  watch,  when  it  was  in  the 
county  of  Middlesex,  in  contemplation  of  law,  must  be  taken  to 
have  remained  in  Rogers,  who  originally  stole  it  at  Liverpool  f 
Upon  that  point  Beg.  v.  Cryer  is  a  conclusive  authority ;  but,  inde- 
pendently of  that  authority,  I  think  that  the  constructive  possession 
of  Rogers  by  the  railway  company  in  Middlesex  was,  for  criminal 
as  weU  as  civil  purposes,  equivalent  to  actual  possession  by  him. 
The  conviction  must  therefore  be  affirmed.  As  regards  the  other 
two  prisoners,  Irwin  and  Johnson,  the  verdict  of  the  jury,  that  they 
were  aiding  and  abetting  Byatt  in  the  receipt  of  the  watch,  makes 
them  principals  in  the  commission  of  the  offence. 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 
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WESTERN  CIRCUIT. 
Bodmin,  March  \6,  1868. 

(Before  Bovill,  C.J.) 

Bio.  v.  Janb   GEOBOB.(a) 

Ocncealmient  of  birth — Secret  disposition  of  the  body. 

Leaving  the  dead  body  of  a  child  in  two  booses,  closed,  but  noi 
locked  or  fastened,  one  being  phiced  inside  the  other  in  a  bed- 
room, but  in  such  a  position  as  to  attract  the  attention  of  those 
who  daily  resorted  to  the  room,  is  not  a  '^  secret  disposition  of  the 
body  "  wUhin  the  meaning  of  the  stat,  24a8f2h  Vict,  c.  100,  s.  60. 

JANE  GEORGE  was  indicted  for  anlawfally  endeavouring  to 
conceal  tHe  birth  of  her  child  by  secretly  disposing  of  the 
dead  body  of  snch  child  by  placing  the  same  in  a  certain  box  in 
a  certain  room,  &c. 

The  prisoner  was  an  assistant  in  a  draper^s  shop,  and  it  appeared 
from  the  evidence  that  she  was  delivered  of  a  full-grown  child  on 
a  Sunday  afternoon,  when  most  of  the  inmates  of  the  house  were 
absent.  On  being  questioned  by  her  mistress  next  morning  as  to 
what  was  the  matter,  she  said  she  had  had  a  miscarriage.  Her  mis- 
tress then  asked  where  it  was  ?  Prisoner  replied, ''  It  was  only  a 
six-months'  miscarriage,  and  it  had  been  thrown  away  in  the  slop- 
pail.''  The  prisoner  also  made  similar  statements  to  the  surgeon 
who  was  brought  to  her  by  her  mistress.  The  contents  of  the 
slop-pail,  which  had  been  removed  from  prisoner's  bedroom  by  a 
servant  about  an  hour  after  her  delivery,  were  found  to  consist  of 
blood  and  clotted  matter,  but  no  afber-birth  was  found.  Two 
days  after  her  delivery  the  prisoner  was  requested  to  leave  the 
ho^.  Soon  after  she  was  gone,  a  servant  girl,  on  going  into  a 
bedroom  near  that  which  had  been  occupied  by  the  prisoner,  saw 
an  old  dress  hanging  partly  out  of  a  large  box  in  which  old 
clothes  were  kept ;  a  hat  and  bonnet  had  also  been  taken  out  of 
the  box  and  thrown  on  the  floor ;  the  lid  of  the  box  was  not  quite 
closed,  but  kept  up  a  Uttle  by  a  smaller  box,  which  had  been 
placed  inside  it  on  the  top  of  the  old  clothes ;  the  smaller  box 

(a)  Reported  by  E.  W.  Cos,  Serjeant-ftt-Law. 
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^■»-        (whicli  was  well  known  to  belong  to  the  prisoner)  was  found  to 
Jahh  Gbobok  contain  the  dead  body  of  a  full-grown   child.     Neither  of  the 

boxes  were  locked  nor  fastened  in  any  way.      Some  baby-linen 

1868.        ^^as  afterwards  discovered  in  a  drawer  in  the  prisoner's  bedroom. 
Cpfic^^^i^  of     S.  T.  Cole,  Q.C.  {Folkard  with  him)^  for  the  prisoner^  contended 

birth.  that  upon  this  evidence  the  prisoner  could  not  be  convicted  of 
secretly  disposing  of  the  dead  body^  within  the  meaning  of  the 
Stat.  24  &  25  Vict.  c.  100,  s.  60. 

BoviLL,  C.J. — ^I  am  entirely  of  that  opinion.  It  seems  as  if  the 
child  was  put  in  the  box  for  the  purpose  of  being  discovered, 
instead  of  being  secretly  disposed  of.  It  was  known  that  the 
prisoner  had  a  miscarriage,  and  that  being  so,  she  goes  away  and 
leaves  the  body  o£  the  child ;  and,  assuming  that  she  placed  it  in 
the  box,  it  appears  to  have  been  put  there  as  if  purposely  to  invite 
some  one  to  look  for  it,  and  where  some  one  must  of  necessity 
discover  it.  Neither  of  the  boxes  being  locked  nor  fastened  in 
any  way,  it  amounts  to  no  more  covering  than  for  decenc/s  sake. 
It  was  put  in  a  room  which  was  much  resorted  to  by  persons  iu 
the  house,  and  the  box  arranged  in  such  a  manner  as  to  attract 
attention ;  and  the  smaller  box  was  known  to  belong  to  the  pri- 
soner. It  may  therefore  be  naturally  expected  that  the  discovery 
would  be  made. 

The  learned  judge  then  asked  the  jury  if,  upon  the  facts 
proved,  they  were  of  opinion  that  the  body  was  placed  in  the 
boxes  for  the  purpose  of  concealing  the  birth,  or  for  attracting 
attention ;  and  the  jury  replied,  that  they  found  "  it  was  put  there 
for  the  purpose  of  attracting  attention." 

Not  guilty. 
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WESTERN  CmCUIT. 

DxYON  Spbinq  Assizes^  1868. 

Exeter,  March  10. 

(Before  Mr.  Jastice  Biacebttbk.) 

Rsa.  i;.  BiCHABDS.(a) 

Threat— Evidence— 2i  ^  25  Vict.  c.  96,  8. 47. 

Whether  the  crime  of  which  the  prisoner  was  accused  by  the  prosecutor 
was  a^ually  committed  is  not  material  in  this,  that  the  prisoner 
is  equally  guilty  if  he  intended  by  such  accusation  to  extort  money. 

Bttt  it  is  material  in  considering  the  question  whether,  under  the 
circivmstances  of  the  case,  the  intention  of  the  prisoner  was  to 
extort  money,  or  merely  to  compound  a  felony. 

PRISONER  was  indicted  under  sect.  47  of  24  &  25  Vict.  o.  96, 
for  tlireatening  to  accuse  the  prosecutor  of  an  infamous 
crime  with  a  view  to  extort  money. 

OolUns  for  the  prosecution. 

Carter  for  the  prisoner. 

The  &ct8  proyed  were,  that  the  prisoner  had  been  informed  by 
his  son  that  the  prosecutor  had  communicated  to  him  the  venereal 
disease  by  sodomite  practices ;  that  the  son  had,  in  fact,  such  a 
disease ;  that  the  prisoner  thereupon  went  to  the  prosecutor,  and 
at  first  demanded  payment  of  the  doctor^s  bill,  amounting  to  255., 
but  some  time  afterwards  threatened  to  give  him  into  custody 
unless  he  would  compromise  it  by  payment  of  lOOZ. 

BuLCKBUBN,  J.,  to  the  jury. — ^Whether  the  crime  charged  upon 
the  prosecutor  by  the  prisoner  was  or  was  not  one  in  fact  is  not 
material  in  this,  that  if  the  prisoner  intended  to  extort  money  by 
threatening  to  make  the  accusation,  he  is  equally  guilty  whether 
it  was  or  was  not  true ;  but  it  is  material  for  you  in  considering 
what  was  the  intention  of  the  prisoner  in  demanding  the  money. 
If  the  prisoner  belieyed  the  statement  of  his  son,  and,  acting  on 
that  belief,  went  to  the  prosecutor  and  accused  him  of  the  crime, 
but  without  any  purpose  at  that  time  to  extort  money  by  such 
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accusation^  he  had  not  been  guilty  of  the  offence  laid  in  this 
indictment ;  and  if^  after  the  accusation  is  made^  with  a  belief  in 
its  truth,  the  prisoner  endeavoured  to  compromise  it  by  payment 
of  money,  he  might  be  guilty  of  the  offence  of  compounding  a 
felony,  but  he  would  not  be  guilty  of  obtaining  money  by  threats. 

Not  guilty. 


DUBLIN  COMMISSION  COUET,  GEEEN-STEEET. 

February  10,  1868. 

(Before  Fitzoebalp,  J.,  and    Deast,  B.) 

Beo.  v.  Albxandeb  Mabtin  Sulutan. 

BeQ.  V*  BiCHABD  PlGOTT.(a) 

Sedition  and  seditious  libel — Definition  and  description — Seditious 
writings  copied  from  foreign  newspapers — Intent  of  publication. 

Liberty  of  ths  press  means  complete  freedom  to  write  and  publish 
without  censorship  or  restriction,  save  such  as  is  absolutely 
necessary  for  the  preservation  xf  society. 

When  any  writing  appears  to  the  jury  to  exceed  these  limits^  it  is  a 
seditious  libel.  "A  mxin  may  publish  whatever  a  jury  of  his 
countrymen  think  is  not  blamable."  But  the  judge  will  advise 
the  jury  that  those  writings  are  seditious  which  are  calculaied 
and  intended  to  excite  hatred  or  contempt  of  the  Oovemment  or 
the  administration  of  the  laws,  or  to  violate  the  constitution,  or  to 
promote  insurrection,  or  create  discontent,  or  bring  justice  into 
contempt,  or  embarrass  its  functions.  Grovem/ments  and  courts 
of  justice  moAj  form  the  subject  of  criticism  and  censure,  but 
corrupt  motives  are  not  to  be  imputed.  Yet,  juries  are  not  to 
adhere  to  the  letter  of  any  defimtion  of  seditious  libel,  but  to 
consider  the  surrounding  drcv/mstances.  It  might  be  the  province 
of  the  press  to  call  attention  to  the  weakness  or  imbecility  of  a 
Government  when  it  was  done  for  the  public  good.  It  would  also 
be  its  duty  to  complain  of  a  grievance  which  tlie  public  good 
required  to  be  removed,  though  the  very  asi^ertion  of  a  grievance 

(a)  Reported  by  W.  MuxaouuND,  E^q.,  Barrister-at-Law. 
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creates  discontent  to  a  certain  extent.     Such  vmtings,  though        ^"^^ 
trenching  closely  upon  sedition,  should  receive  the  protection  of  a    xlbxawdbb 
jury.  Martiiv 

The  Uiw  does  not  excuse  the  publication  in  newspapers  of  writings     Suuivam, 
which  are  in  themselves  seditious  libels,  merely  becaitse  they  are  ^  ' 

copied  from  foreign  newspapers  as  items  of  news.     This  will  be  a      Riohabd 
matter  for  the  jury  in  considering  the  criminal  intent ;  but  they      Ptoorr. 
mitst  also  consider  the  circumstances  binder  which  the  writings        ^ggg^ 
were  copied,  the  state  of  the  country  at  the  time,  the  class  of      ^- — 
persons  to  whom  the  newspaper  is  addressed,  the  iiature  of  the  SeAHous  libeL 
editorial  comments  Oiccompanying  them,  if  any,  or  their  absence, 
if  none,  the  general  tone  of  the  other  writings  in  the  newspaper, 
09  the  intent  of  the  publisher  is  to  be  inferred  from  the  natural 
consequences  of  his  act. 

Every  person  must  be  takeh  to  intend  the  natural  consequence  of  his 

own   deliberate   a^t,  and  therefore   the   law   will  not   excuse   a 

journalist  or  newspaper  writer  on  the  ground  that  he  writes  for 

hire  merely,  or  that  Hie  commercial  interests  of  his  paper  required 

the  publication  of  the  writings  in  question, 

IN  these  cases  the  defendants  were  indicted  for  printing  and 
publishing  certain  seditious  Hbels  upon  Her  Majesty^s 
Gteyemments  in  their  newspapers — ^the  Weekly  News  and  the 
Irishman  respectively. 

FiTZOBBALD^  J.^  in  the  course  of  his  address  to  the  grand 
jury  for  the  county  of  Dublin,  made  the  following  observations 
bearing  upon  these  cases : — I  have  now  to  direct  your  attention 
to  two  cases  of  great  public  importance,  in  which  the  Attorney- 
General  prosecutes  the  publishers  of  two  weekly  newspapers 
for  a  series  of  printed  articles  alleged  to  be  seditious  libels 
of  a  very  dangerous  character.  As  such  prosecutions  are 
unusual^  I  think  it  necessary,  in  the  first  instance,  to  define 
sedition,  and  point  out  what  is  a  seditious  hbel.  Sedition  is 
a  crime  against  society,  nearly  allied  to  that  of  treason,  and  it 
firequently  precedes  treason  by  a  short  interval.  Sedition  in  itself 
is  a  comprehensive  term,  and  it  embraces  all  those  practices, 
whether  by  word,  deed,  or  writing,  which  are  calculated  to 
disturb  the  tranquilhty  of  the  State,  and  lead  ignorant  persons 
to  endeavour  to  subvert  the  Government  and  the  laws  of 
the  empire.  The  objects  of  sedition  generally  are  to  induce 
discontent  and  insurrection,  and  stir  up  opposition  to  the  Govern- 
ment, and  bring  the  adminisfcration  of  justice  into  contempt; 
and  the  very  tendency  of  sedition  is  to  incite  the  people  to 
insurrection  and  rebellion.  Sedition  has  been  described  as 
disloyalty  in  action,  and  the  law  considers  as  sedition  all  those 
practices  which  have  for  their  object  to  excite  discontent  or 
dissatisfaction,  to  create  public  disturbance,  or  to  lead  to  civil 
war;  to  bring  into  hatred  or  contempt  the  Sovereign  or  the 
Government,  the  laws  or  constitution  of  the  realm,  and  gene- 
ndly  aU  endeavours  to  promote  public  disorder.     Sedition,  being 
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^■^  inconsistent  with  the  safety  of  the  State>  is  regarded  as  a  high 
Atj^im^f^  inisdemeanor^  and^  as  such^  punishable  with  fine  and  imprison- 
MiBTDf  ment;  and  it  has  been  truly  said  that  it  is  the  duty  of  the 
^'r'^^*  Government,  acting  for  the  protection  of  society,  to  resist  and 
^^ '  extinguish  it  at  the  earliest  moment.  The  indictment  for  sedition 
BicBAiD  must  specify  the  acts — ^the  overt  or  open  acts,  by  which  the 
^^^^-  seditious  intent  was  evidenced,  and  in  the  cases  to  be  specially 
l^^  submitted  for  your  consideration,  the  acts  relied  on  as  indicating 
- —  the  seditious  spirit  of  the  accused  party  are  certain  newspaper 
StOiwm  Ji^ publications,  which  are  alleged  to  be  "seditious  libels."  It  is 
scarcely  necessary  to  point  out  that  to  accomplish  treasonable 
purposes,  and  to  delude  the  weak,  the  unwary,  and  the  ignorant, 
no  means  can  be  more  effectual  than  a  seditious  press.  With 
such  machinery  the  preachers  of  sedition  can  sow  wide  cast 
those  poisonous  doctrines,  which,  if  unchecked,  cuhninate  in 
insurrection  and  revolution.  Lord  Mansfield  likened  a  seditious 
and  licentious  press  to  Pandora's  box — ^the  source  of  every  evil. 
Words  may  be  of  a  seditious  character,  but  they  might  arise  from 
sudden  heat,  be  heard  only  by  a  few,  create  no  lasting  impres- 
sion, and  differ  in  maUgnity  and  permanent  effect  firom  writings. 
Sir  Michael  Foster  said  of  the  latter:  "Seditious  writings  are 
permanent  things^  and  if  published  they  scatter  the  poison  far 
and  wide.  They  are  acts  of  deliberation,  capable  of  satisfactory 
proof,  and  not  ordinarily  liable  to  misconstruction;  at  least 
they  are  submitted  to  the  judgment  of  the  court  naked  and 
undisguised,  as  they  came  out  of  the  author's  hands.''  I  am 
confident  you  will  concur  in  the  force  and  justice  of  the 
observation  of  that  learned  judge.  I  will  now  turn  to  the  case 
of  Beg.  V.  Richwrd  Pigott,  the  publisher  of  a  newspaper  called 
the  Irishman.  The  indictment  against  him  contains  seventeen 
counts,  and  charges  him  with  publishing  in  that  paper  twelve 
distinct  seditious  libels.  The  publications  may  be  divided  into 
three  classes — (1.)  Original  articles ;  that  is,  those  which 
appeared  first  in  that  paper.  (2.)  Articles  taken  from  American 
or  other  papers,  and  republished  in  the  Irishman.  (3.)  Articles, 
some  original  and  some  American,  relating  to  the  Manchester 
executions.  As  to  the  articles  extracted  from  American  or  other 
papers,  it  was  recently  contended  by  the  counsel  for  Mr.  Pigott, 
in  the  Court  of  Queen's  Bench,  that  even  if  these  articles  were 
of  a  seditious  or  treasonable  character,  yet  that  the  defendant 
was  justified  in  publishing  them  as  foreign  news.  I  am  bound  to 
warn  you  against  this  very  unsound  contention,  and  I  may  now 
tell  you,  with  the  concurrence  of  my  learned  colleague,  that  the 
law  gives  no  such  sanction,  and  does  not  in  the  abstract  justify 
or  excuse  the  republication  of  a  treasonable  or  seditious  article, 
no  matter  from  what  source  it  may  be  taken.  In  reference  to  all 
such  republications  the  time,  the  object,  and  all  the  surrounding 
circumstances  are  to  be  taken  into  consideration,  and  may  be 
such  as  to  rebut  any  inference  of  a  criminal  intention  in  republi , 
cation.     If^  for  instance^  one  of  the  leading  newspapers  should  ii^ 
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good  faitb  publish  the  proceedings  of  a  foreign  conspiracy,  with  a        ^^■'*- 
view  to  communicate  intelligence  or  a  warning  to  the  nation,    Albxandbs 
accompanying  it  with  proper  editorial  comments,  the  circumstances  ,    Martin 
would,  in  every  rational  mind,  negative  the  idea  of  any  seditious     Soujvan. 
design.      If,  on  the  other  hand,  at  a  period  of  great  political  „' 

excitement,  when  a  treasonable  confederacy  existing  amongst  Richabd 
them  was  urging  the  deluded  people  to  armed  insurrection,  a  I^oorr. 
journal  was  found  habitually  devoting  a  considerable  portion  of       ig^g 

its  space  to  the  republication  from  a  foreira  source  of  treasonable        

or  seditious  articles  addressed  to  the  people  of  this  country,  o«»"<^  »^«- 
without  one  word  of  warning,  or  one  note  of  disapproval,  then  it 
would  be  reasonable  to  infer  that  the  publisher  intended  what 
would  be  the  natural  consequences  of  his  acts — ^namely,  to 
promote  some  seditious  object.  If  the  law  be  powerless  in  the 
case  of  such  publications,  then  we  may  as  well  blot  out  from  the 
statute  book  the  chapter  on  seditious  Ubel,  which  would  take 
away  from  society  the  great  protection  which  the  law  affords  to 
their  institutions.  I  wHl  give  an  illustration  of  this.  In  1865, 
the  Government  of  the  day  with  a  strong  hand  and  a  vigorous 
movement  suppressed  a  paper  published  in  this  city  under  a  name 
you  ought  not  to  forget— the  Irish  People.  That  paper  was 
specially  devoted  to  the  treasonable  purpose  of  promoting  the 
objects  of  the  Fenian  conspiracy,  and  the  main  evidence  given 
against  the  parties  tried  in  1865  consists  of  articles  published  in 
that  paper.  Under  the  same  name,  and  advocating  the  same 
views,  a  paper  was  soon  after  established  in  New  York,  and  I 
believe  still  exists  there,  and  of  what  avail  would  be  the  suppression 
of  the  Irish  Peopl  t  in  Dublin  if  one  of  the  local  papers  here  was 
justified  and  permitted  by  the  law  to  republish  the  treasonable 
articles  of  the  paper  in  New  York  ?  You  see,  therefore,  how 
necessary  it  is  to  assert  this  part  of  the  law,  and  therefore  I  again 
emphatically  tell  you  that  it  is  no  justification  or  excuse  for  a 
publication,  treasonable  or  seditious,  that  it  appeared  first  in 
another  paper,  whether  local  or  foreign.  I  wish  to  be  particu- 
larly plain  on  this.  Some  of  the  publications  complained  of  in 
this  case  do  not  come  properly  under  the  head  of  news  or 
intelligence,  but  are  actually  of  the  class  commonly  known  as 
"leaders.''  You  should  not,  however,  rest  anything  on  that  if 
in  other  respects  the  publications  were  found  to  be  innocent  or 
excusable.  I  will  ask  you  for  a  moment  to  consider  some  of 
these  publications.  The  crime  laid  is  the  intent,  and  you  can 
only  find  a  bill  against  the  accused  when  you  come  conscientiously 
to  the  conclusion — assuming  you  find  the  articles  to  be  seditious 
— ^that  they  were  published  with  the  intent  laid  in  the  indictment 
— ^namely,  to  spread,  stir  up,  and  excite  disaffection  and  sedition 
amongst  the  Queen's  subjects,  to  excite  hatred  and  contempt 
towards  Her  Majesty's  Government  and  administration,  to 
encourage,  foster,  and  keep  alive  the  Fenian  conspiracy,  to 
spread  information  and  intelligence  respecting  that  conspiracy 
amangst  its  members  in  this  country,  and  to  keep  them  and 
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^■9*        other    evil- disposed    persons  well   informed  of   the    acts   and 
AixjlLsdkr   proceedings  of   their    brother    conspirators  in   America.     The 
Mabun      intention   charged   is   varied    in   each    count.      Yon  will   have 
SuujYAN.     fourteen  or  fifteen  articles  before  you,  and  you  must  determine 
^*        on  each  of  them.     One  you  may  think  seditious^  another  not, 
RicHABD     and  you  will  find  your  bills  accordingly.     I  will  not  call  your 
^'ooTT.      attention  to  these  articles  in  detail,  I  will  only  advert  to  two  or 
iggg         three.     The  first  is  a  letter  dated  New  York,  4th  of  June,  1867, 
-—        purporting  to  be  written  by  some  person  who  had  been  in  this 
SeditiouM  Kbel  country,  and  according  to  his  representation  was  here  in  March, 
1867,  when  there  was  an  actual  insurrection,  which  was  happily 
and  speedily  put  down.     The  writer,   after  adverting  to  this, 
says   the   redemption   of    their  common    land  mainly  depends 
upon  Irishmen  there,  and  if  they  continued  to  work   as   their 
brethren   in    Ireland    expect   they  will,    the    stamping   out    of 
Fenianism  would  be   something  too  difficult   '^for  the  British 
manslayer  of  Sepoy  notoriety."     Again,  alluding  to  the  country 
before   the   5th   of  March,   the   date   of   the   insurrection,   the 
writer   said,   the  whole  people   were  animated   by  one    single 
thought — the  thought  of  the  "  coming  struggle.'*     Smiths  were 
at  work  everywhere.     Then  he  described  the  pikes  being  made, 
and  he  had  no  doubt  that  if  the  Irishmen  in  America  did  their 
duty  they  would  be  successful,  and  that  the  people  did  not  believe 
the  cause  to  be  lost,  but  would  fight.     This  letter  was  addressed 
to  the  Fenian  organ  in  New  York.     I  will  now  direct  your  atten- 
tion to  the  leading  article  called  ^'  The  Holocaust,*'  and  though  I 
do  not  intend  to  read  it  in  detail,  it  will  be  your  duty  to  do  so.    The 
article  is  one  of  great  literary  ability,  written  by  a  person  accus- 
tomed to  write,  and  capable  of  writing  with  great  power,  and 
which  is  all  the  more  mischievous  on  that  account.     The  article 
commences  in  this  way :  "  Deaf  to  all  warnings,  however  ominous, 
spuming  alike  the  argument  of  the  just  and  the  prayer  of  the 
merciful,  the  Government  of  England  has  this  day  done  a  deed  of 
blood  which  shall  overshadow  its  name  before  the  whole  world.'* 
After   some  more  writing  in  this  strain,  the  article  proceeds: 
"  Allen,  Larkin,  O'Brien.     In  these  words,  written  large  and  deep, 
written  in  letters  of  blood,  read  the  mercy  and  justice  of  England. 
They  died  far  from  the  land  they  loved,  far  &om  the  nation  they 
fain  would  have  served,  foully  slandered  by  the  organs  of  a  san- 
guinary aristocracy.    Dead  !  dead  I  dead !  !  I    But  there  are  those 
who  think  that  in  death  they  will  be  more  powerful  than  in  life — 
there  are  those  who  will  read  on  their  tombs  the  prayer  for  an 
avenger  to  spring  from  their,  bones."     You  will  recollect  that  the 
Manchester  trials  took  place  in  October,  and  that  the  execution  of 
the  unfortunate  and  unhappy  men  took  place  in  November.     The 
article  is  a  declamation  against  the  justice  and  mercy  of  England^ 
and  as  to  these  men  perishing  to  gratify  a  sanguinary  aristocracy; 
but  the  writer  seems  to  have  forgotten  that  one  thing  had  inter- 
vened which  probably  tied  the  hands  of  the  administration  and 
shut  the  door  of  mercy — ^I  mean  the  Dublin  assassinations  on  the 
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Slst  of  October.     The  only  other  article  I  will  call  attention  to        R«»- 
was  in  the  form  of  a  letter  of  a  Boman  Catholic  parish  priest  in    ^lbxInder 
the  county  of  Clare,  and  to  this  I  will  ask  you  to  give  a  fair  and      Martin 
liberal  interpretation  in  reference  to  the  charge  that  it  was  written     Suujvan. 
with  intent   to  excite  disaffection    and    sedition    amongst   Her  ^' 

Majesty^s  subjects,  and  to  bring  the  law  and  Government  into  con-  Richard 
tempt.  I  ask  your  special  attention  to  this  because  a  great  deal  Pioorr. 
of  the  letter  will  be  found  to  be  rather  an  attack  upon  the  land        ^^ 

sjrstem  than  upon  the  Govemment  and  the  law  generally.     I  will        

only  read  the  concluding  passage  of  the  letter,  which  I  believe  Seditious  Hbei. 
contains  a  misprint,  as  the  writer,  if  he  was  a  Roman  Catholic 
clergyman,  could  hardly  make  the  mistake  committed.  The  pas- 
sage was  this :  "  To  the  strong  arm  and  the  great  soul  I  would 
unite  prayer  to  the  Great  Eternal  Being  who  elevates  a  nation  for 
its  justice,  and  prostrates  kingdoms  and  people  for  their  iniquity, 
who  opened  the  heavens  to  Judas  Maccabeus,  and  guided  the 
hand  of  the  saintly  heroic  woman  of  Apulia  who  smote  the  tyrant 
and  freed  her  country.''  Who  the  ''woman  of  Apuha''  was 
puzzled  me  for  a  considerable  time.  I  recollected,  however,  the 
great  scriptural  character  who  smote  the  tyrant  and  freed  her 
country — Judith,  the  woman  of  Bethulia,  who  smote  Holofemes, 
the  tyrant  who,  in  the  strong  language  of  Scripture,  "  wasted  the 
kingdoms  of  the  West.''  I  will  not  comment  further  on  the  pub- 
lications ;  they  will  be  all  laid  before  the  jury,  and  I  am  sure  will 
receive  a  most  careful  consideration.  With  respect  to  the  ques- 
tion of  the  freedom  of  the  press,  I  feel  bound  to  say  a  few  words. 
Since  1692  there  was  complete  liberty  of  the  press  in  Great  Britain 
and  Ireland.  By  liberty  of  the  press  I  mean  complete  freedom  to 
write  and  publish  without  censorship  and  without  restriction,  save 
such  as  was  absolutely  necessary  for  the  preservation  of  society. 
Our  civil  liberty  is  largely  due  to  a  free  press,  which  is  the  prin- 
cipal safeguard  of  a  free  State,  and  the  very  foundation  of  a 
wholesome  public  opinion.  Every  man  is  free  to  write  as  he  thinks 
fit,  but  he  is  responsible  to  the  law  for  what  he  writes ;  he  is  not, 
under  the  pretence  of  freedom,  to  invade  the  rights  of  the  com- 
munity, or  to  violate  the  constitution,  or  to  promote  insurrection, 
or  endanger  the  public  peace,  or  create  discontent,  or  bring 
justice  into  contempt,  or  embarrass  its  functions.  In  dealing 
with  the  case  before  me,  I  will  tell  you  that  political  or  party 
writing,  when  confined  within  proper  and  lawful  limits,  is  not 
only  justifiable^  but  is  protected  for  the  public  good,  and  such 
writings  are  to  be  regarded  in  a  free  and  liberal  spirit.  A  writer 
may  criticise  or  censure  the  conduct  of  the  servants  of  the  Crown 
or  the  acts  of  the  Govemment — ^he  can  do  it  freely  and  liberally, 
bat  it  must  be  without  malignity,  and  not  imputing  corrupt 
or  malicious  motives ;  with  the  same  motives  a  writer  may  freely 
criticise  the  proceedings  of  courts  of  justice  and  of  individual 
judges — ^nay^  he  is  invited  to  do  so,  and  to  do  so  in  a  free  and 
fair  and  liberal  spirit.  The  law  does  not  seek  to  put  any  narrow 
construction  on   the  expressions  used,  and  only  ihterferes  when 
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^^-        plainly  and  deliberately  the  limits  are  passed  of  frank  and  candid 

Albxandbr    ^^^  honest  discussion.     It  was  truly  said,  the  liberty  of  the  press 

Mabtin      is  dear  to  all  of  us,  and  sure  I  am  that,  although  that  liberty 

Sullivan,     may  be   abused,  its  true  freedom  never  will  be   diminished  or 

y  '        endangered  so  long  as  you,  the  grand  inquest  of  the  country  and 

Richard     the  petit  jury  stand  between  the  press  and  arbitrary  power.   Lord 

PiooTT.       Kenyon  has  quaintly  said,  ^^  a  man  may  publish  whatever  a  jury  of 

1868.        ^^  countrymen  think  is  not  blamable.'^     In  ordinary  cases  the 

facts  are  for  the  jury  and  the  law  for  the  judge ;  but  in  cases  of 

Seditiout  libel  libel,  and  with  a  view  to  the  true  fireedom  of  the  press  the  law- 
casts  on  the  jury  the  determination  of  both  law  and  fact.     You 
are  to  determine  whether  or  not  the  publications  in  question  are 
or  are  not  seditious  libels.     I  desire  to  impress  this  on  you  in  the 
plainest  language.     You  are  the  sole  judges  of  the  guilt  or  inno- 
cence of  the  defendant.     The  judges  are  here  to  give  any  help 
they  can,  but  the  jury  are  the  judges  of  law  and  fact,  and  on  them 
rests  the  whole  responsibility.     In  this  sense  the  jury  are  the  true 
guardians  of  the  liberty  of  the  press.    In  dealing  with  the  question 
whether  the  articles  were  published  with  the  seditious  intention 
charged  in  the  indictment,  you  will  fairly  consider  the  surrounding 
circumstances,  coupled  with  the  state  of  the  country  and  of  the 
public  mind  when  the  publication  took  place,  for  these  may  be 
most  material  in  considering  the  oflfence.     For  example,  if  the 
country  was  free  from  political  excitement  and  disaffection,  was 
engaged  in  the  peaceful  pursuits  of  commerce  and  industry,  the 
publication  of  such  articles  as  have  been  extracted  from  American 
papers  might  be  free  from  danger  and  comparatively  innocent; 
but   in   a  time  of  political  trouble   and   commotion,   when  the 
country  has  just  emerged  from  an  attempt  at  armed  insurrec- 
tion, and  whilst  it  is  still  suffering  from  the  machinations  and 
overrun  by  the  emissaries  of  a  treasonable  conspiracy,  hatched 
and  operating  in  a  foreign  land,  the  systematic  publication  of 
articles  advocating  the  views  and  objects  of  that  conspiracy  seems 
to  admit  but  of  one  interpretation.     The  intentions  of  men  are 
inferences  of  reason  from  their  actions  where  the  action  can  flow 
but  from  one  motive,  and  be  the  reasonable  result  of  but  one 
intention.     Now  I  would  invite  you  to  a  careful  examination  of 
these  articles.     You  should  deal  with  them  in  a  broad  and  candid 
and  liberal  spirit,  and  subject  them  to  no  narrow  alid  jealous 
criticism.     In  considering  them,  you  should  recollect  that  there  is 
no  sedition  in  censuring  the  servants  of  the  Crown  or  in  just 
criticism  on  the  administration  of  the  law,  or  in  seeking  redress  of 
grievances  or  in  the  fair  discussion  of  all  party  questions.     You 
should  remember  that  you  are  the  guardians  of  the  liberty  and 
freedom  of  the  press,  and  that  it  is  your  duty  to  put  an  innocent 
interpretation  on  these  publications  if  you  can.     But  if  on  the 
other  hand,  from  their  whole  scope,  you  are  coerced  to  the  con- 
clusion that  their  object  and  tendency  is  to  foment  discontent  and 
disaffection,  to  excite  to  tumult  and  insurrection,  to  promote  the 
objects  of  a  treasonable  conspiracy,  to  bring  the  administration 
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of  jastice  into  disrepute^  or  to  stir  up  the  people  to  hatred  of  the  ^■^• 

laws  and  the  constitation^  then  you  may^  if  you  think  fit,  and  you  alexandkr 

ought  to  find  the  bills,  and  send  the  case  to  be  tried  by  a  petit  Mabtin 

jury.     There  is  another  case  of  equal  gravity  and  equal  impor-  Si^jvan. 

tance  upon  which  I  will  say  very  little,  as  the  observations  I  have  ^.  * 

made  upon  Mr.  Pigott's  case  would  be  applicable  to  it  also — that  Righabd 

is  the  case  against  Mr.  Sullivan,  the  proprietor  and  publisher  of  a  Pwott. 

paper  called  the  Weekly  News,     It  is  different  in  this  respect,  that  ig^g. 

the  articles  complained  of  all  relate  to  the  Manchester  executions.  - — 

They  are,  with  one  exception,  original  articles.     One  of  them  is  Seditious  hbel. 
as  follows : — 

"  LiBEETY ! — God  save  Irbland. — Brothers  and  friends  of  Irish 
liberty,  do  not  despond. .  The  persecutions  of  centuries  will  soon 
be  avenged ;  and,  by  the  force  of  our  arms,  we  will  purge  our 
native  soil  from  the  curse  of  British  misrule.  What  has  been  our 
position  hitherto  ?  We  labour  hard  and  constantly,  not  to  enjoy 
the  fruits  of  our  industry,  but  to  support  the  revelries  of  landlords, 
forced  upon  our  fathers  by  the  English  despoilers  of  our  country. 
Then  Ireland  expects  that  every  man  will  do  his  duty  when  the 
time  of  the  glorious  struggle  arrives.  Be  united,  and  remember 
the  cause  for  which  Allen,  O^Brien,  and  Larkin  died  on  an 
English  scaffold  l" 

In  the  case  against  Mr.  Sullivan  the  Attorney-General  put  forward 
some  counts  of  a  very  peculiar  character.  He  alleged  that  several 
woodcuts  published  in  the  Weekly  Neivs  were  seditious  libels; 
and  as  I  have  never  seen  these  documents,  and  cannot  well  under- 
stand them  from  the  description  in  the  informations,  I  cannot  be 
expected  to  say  anything  upon  them.  However,  you  will  see 
them,  and  I  only  glance  at  the  subject  for  the  purpose  of  telling 
yon  that  a  seditious  libel  does  not  necessarily  consist  of  written 
matter,  and  it  may  be  evidenced  by  a  woodcut  or  engraving  of 
any  kind.  In  conclusion,  I  need  only  say  that  I  am  convinced 
you  will  fairly  and  carefully  examine  these  important  cases, 
doing  your  duty  with  calmness  and  temperance,  and  showing 
a  bright  example  in  the  fair  and  candid  administration  of 
justice. 

The  grand  jury  then  retired,  and  shortly  after  brought  in  true 
bills  in  both  cases. 


February  14,  1568. 
Reg.  v.  Alexander  Martin  Sullivan. 

In  this  case,  true  bills  having  been  found  by  the  grand  jury,  the 
prosecution  was  conducted  on  the  part  of  the  Grown  by  Wwrren, 
Q.C.  (Attorney-General),  Harrison,  Q.C.  (SoUcitor-General),  and 
Shaw,  Q.C. 

Heron,  Q.G.,  and  Molloy  appeared  for  the  defendant. 

e2 
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Heo.  Fitzgerald,  J.  (at  the  close  of  the  case)  charged  the  jury  as 

Alexander  follows:  I  regret  to  be  obliged  to  detain  you  by  observations 
Mabtin  more  in  detail  than  I  could  wish,  and  I  feel  called  upon  to  do  so, 
SuLuvAw.  not  alone  on  account  of  the  gravity  of  the  occasion,  or  the  wide 
]g(;g  scope  the  arguments  have  taken,  but  from  the  peculiar  and  diffi- 
_ —  cult  nature  of  the  question  you  will  have  to  determine.  I  am  not 
Seditious  fibef.  j^ss  called  upou  to  adopt  that  course  from  the  recollection  that 
you  are  here  in  this  trial  the  sole  judges  of  the  law  and  the  facts  . 
My  duty  is  to  simplify  the  case  you  have  to  determine,  assist  you 
if  I  can,  and  address  you  solely  in  the  calm  voice  of  reason.  This 
is  a  prosecution  of  a  very  unusual  nature.  There  has  not  been 
one  of  this  character  certainly  for  the  last  twenty  years.  The 
jury  are  constituted  by  law  the  sole  judges  to  determine  every 
question  between  the  Queen  and  the  aefendant.  I  would  remind 
you  in  the  outset  that  there  will  be  four  questions  for  you  to 
apply  your  attention  to.  The  first  is  a  question  of  fact — Did  the 
defendant  publish  the  libels  ?  Upon  that  there  will  be  no  diflS- 
culty,  for  it  is  not  a  matter  of  controversy  that  Mr.  Sullivan,  the 
defendant,  is  the  proprietor  and  publisher  of  the  Weekly  News, 
and  that  the  several  articles  and  woodcuts  were  published  in  that 
paper.  The  next  question  for  you  to  examine  into  is  this — Do 
these  publications,  whether  printed  matter  or  woodcuts,  fairly 
bear  the  interpretation  which  the  Crown  has  put  upon  them  by 
the  innuendos  ?  The  next  question  is  one  of  paramount  impor- 
tance, and  it  is  the  one  of  which  the  jury  are  the  sole  judges, 
whether  these  publications  are  seditious  libels  ?  That  question 
of  law  and  fact  is  entrusted  to  the  jury  alone.  I  know  that  some 
of  you  have  considerable  experience  as  jurors,  and  I  have  often 
had  the  duty  cast  upon  me  of  addressing  you  as  such.  Ton  must 
have  observed  that  in  ordinary  cases,  especially  in  the  Crown 
Courts,  the  questions  were  divided  into  those  of  law  and  fact. 
The  questions  of  law  are  usually  for  the  judge,  and  on  them  the 
jury  are  bound  to  take  his  direction.  The  questions  of  fact  are 
solely  for  their  determination.  In  this  peculiar  case  of  libel  the 
law  of  the  land  says  that  the  jury  shall  determine  the  whole  ques- 
tion, whether  the  publication  is  a  libel  or  a  seditious  libel.  That 
power  has  been  given  to  the  jury  for  the  purpose  of  protecting 
the  inviolable  blessing  of  a.  free  and  independent  press.  You 
should  bear  in  mind  that,  while  you  will  receive  assistance  from 
me,  you  are  not  bound  to  follow  anything  I  tell  you.  You  are 
the  sole  judges  of  law  and  fact.  There  are  some  questions 
upon  which  I  shall  have  to  give  you  assistance  in  point  of  law, 
namely,  whether  the  publications  in  question  were  published  by 
the  defendant  with  the  intention  alleged  in  the  indictment.  If 
you  come  to  the  conclusion  that  the  defendant  published  those 
articles,  that  the  true  meaning  has  been  given  to  them,  that  they 
are  seditious  libels  published  with  the  intention  imputed  to  them, 
you  have  all  the  elements  which  would  warrant  you  in  bringing 
in  a  verdict  of  guilty.  Before  going  into  detail  I  would  remind 
you  that  the  defendant  is  prosecuted  as  the  proprietor  of  a  public 
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joomal.  There  is  in  this  country  perfect  freedom  of  the  press,  ^^' 
and  to  many  of  the  passages  in  these  publications  about  the  alixakdkr 
down-trodden  condition  of  the  country  the  present  answer  is  Mabtis 
that  there  exists  a  free  press,  and  where  that  exists  liberty  must  Sullivan. 
co-exist  with  it.  When  you  come  to  consider  what  a  journalist  ises. 
may  do,  I  have  to  point  out  that  a  journalist  may  (and  indeed  it  — — 
is  his  duty)  canvass  and  censure  the  acts  of  the  Government  of  Seditious  UheL 
the  State.  He  is  free  to  discuss  their  acts  and  their  pubUc  pohcy, 
and  he  may  canvass  and,  if  he  thinks  proper,  censure  the  acts  of 
Grovemment  and  Ministers,  and,  above  all,  he  is  invited  to  con- 
sider what  is  of  the  greatest  importance — ^the  administration  of 
the  law;  for  it  has  been  well  said  by  Mr.  Burke  and  a  great 
American  writer,  that,  '^  after  all,  what  are  all  our  institutions  for, 
what  do  we  go  to  war  for ;  for  what  do  we  make  peace ;  which  is 
the  final  object  and  end  ?  It  is  that  the  administration  of  justice 
shall  be  pure  and  uncorrupted  ;'*  it  is  that  we  may  have  an  insti- 
tution such  as  I  see  before  me,  a  jury  of  the  country  to  decide 
upon  the  civil  rights  and  responsibilities  of  the  people.  It  is  with 
that  view  that  the  public  press  is  invited  to  consider  the  proceed- 
ings of  courts  of  justice,  for,  like  every  other  human  tribunal, 
courts  of  justice  are  fallible  and  liable  to  err.  Justice  demands 
that  the  errors  of  courts  of  justice  shall  be  pointed  out,  and  all 
this  is  within  the  province  of  a  public  journal.  But  this  course 
should  be  carried  out  with  calm  and  temperate  language.  The 
man  who  criticises  the  conduct  of  the  Government  ought  not  to 
impute  improper  motives,  and  thougli  he  may  point  out  that  there 
is  bad  administration  of  justice,  yet  he  should  not  use  language 
that  would  indicate  contempt  of  the  laws  of  the  land.  With  these 
preliminary  observations  you  will  proceed  with  me  to  consider 
this  matter,  remembering  that  when  a  public  writer  exceeds  his 
limit  and  uses  his  privilege  to  create  discontent  and  dissatisfac- 
tion he  becomes  guilty  of  what  the  law  calls  sedition.  Now,  I 
would  invite  your  attention  to  the  indictment.  There  ctre  three 
allegations.  It  is  alleged  that  the  defendant  intended  by  these 
publications  and  prints  to  excite  hatred  or  contempt  of  Her 
Majesty's  Govemm^at  and  the  administration  of  the  laws;  and 
further,  that  these  prints  were  intended  to  create  dissatisfaction, 
to  excite  hatred  and  contempt  of  the  Gt)vernment,  and  to  disturb 
the  tranquillity  of  the  realm.  Without  defining  sedition  further 
than  for  the  purposes  of  this  trial,  I  have  to  tell  you  if  you,  in 
your  honest  judgment,  come  to  the  conclusion  that  these  publi- 
cations^ or  any  of  them,  are  calculated  and  intended  to  excite 
batred  of  the  Government  and  the  administration  of  the  laws,  or 
create  dissatisfaction,  or  disturb  the  public  peace,  then  they  are 
seditious  libels.  I  do  not  think  I  can  put  the  matter  plainer  than 
that.  If  the  publications  are  calculated  and  intended  to  carry 
out  these  intentions  they  are  seditious  libels.  In  the  sixth  count 
of  the  indictment  the  publication  of  seditious  pictures  is  alleged, 
ID  which  Her  Majesty's  Government  is  represented  as  a  woman' 
holding  Erin,   meaning  the  people  of  Ireland,  in   bondage.     In 
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Rbo.  reference  to  these  pictures  you  will  see  for  yourselves  whether 
AuEXANDKR  *^®y  ^®*^  ^^^  description  given  of  them.  The  heading  of  the 
Mabtin  picture  is,  "  England  and  Austria :  a  Striking  Contrast/^  It  was 
SuLLivAy.  open  to  the  Attorney-General  to  call  intelligent  witnesses,  and 
1868  ^^  them  what  the  true  meaning  of  this  picture  was ;  for,  after  all, 
-^ —  the  question  is  not  how  Mr.  Sullivan  meant  it,  but  how  it  would 
Sedituntt  libel.  }yQ  understood  by  an  ordinary  intelligent  individual.  If  you  could 
derive  any  aid  from  oral  testimony,  it  would  be  from  that  supplied 
by  Mr.  Denis  Sullivan,  who  stated  that  the  picture  was  intended 
to  point  out,  as  a  matter  of  policy,  the  effect  that  might  be  pro- 
duced in  this  country  if  England  would  adopt  the  system  of 
conciliation  adopted  by  Austria  to  Hungary.  You  know  that 
Austria  has  conferred  upon  Hungary  a  free  and  independent 
government.  The  picture  also  represents  Ireland  forcibly  bound 
and  trampled  upon  by  England.  That  refers  to  the  deprivation  of 
a  portion  of  Ireland's  liberty  by  the  Habeas  Corpus  Suspension 
Act.  It  will  be  for  you  to  take  into  account  the  letterpress 
that  accompanies  this,  in  order  to  assign  the  true  meaning  to  it ; 
but  there  is  not  much  difference  between  the  meaning  assigned  to 
it  by  the  Crown  and  that  assigned  by  the  defendant.  It  is  one  of 
those  means  of  deliberate  and  gigantic  deception  by  which  the 
people  of  this  country  are  periodically  misled.  I  call  it  deliberate 
and  gigantic  deception,  because  they  were  dealing  with  an  acute 
race — ^with  a  people  amongst  whom  education  is  every  day  spread- 
ing further  and  further — a  people  who,  if  only  allowed  to  know 
the  truth  and  to  form  judgments  for  themselves,  are  quick-witted 
and  able  to  form  judgments  upon  what  is  their  true  and  real 
interest.  But  we  cannot  shut  our  ears  to  this,  that  for  many 
years,  as  well  as  during  the  present  time,  the  people  were  not 
allowed  to  know  the  truth.  Can  any  one  say  that  this  picture 
really  and  truly  represents  the  state  of  the  Irish  nation  when 
it  represents  Hibemia  cast  upon  the  ground,  held  down  by  the 
violent  hand  of  England  ?  I  will  now  pass  for  a  moment  to  the 
Habeas  Corpus  Suspension  Act.  Why  was  it  enacted  ?  Why, 
with  the  consent  of  all  that  was  good  in  the  nation,  who  gave  up 
for  a  short  time  the  name  of  liberty  in  order  that  the  hands  of  the 
Government  might  be  strengthened  to  protect  the  interests  of  the 
country  from  the  hands  of  foreign  marauders  and  incendiaries. 
Is  there  a  country  in  Europe  that  enjoyed  more  real  freedom  than 
Ireland  notwithstanding  the  suspension  of  the  Habeas  Corpus 
Act  ?  You  are  free  to  write,  free  to  speak ;  you  have  an 
unshackled  press ;  you  are  to  believe  according  to  liberty  of  con- 
science; and  this  country,  in  point  of  rational  liberty,  bears 
comparison  with  any  country  on  the  globe.  I  am  not  now  deal- 
ing with  past  events  or  past  misgovemments,  which  undoubtedly 
did  exist,  and  the  penalties  of  which  we  are  now  suffering.  I  am 
dealing  only  with  the  present  state  of  things,  and  I  say  that,  on 
the  22nd  of  June,  1867,  save  for  the  voluntary  surrender  of  a 
portion  of  its  liberty  to  save  its  institutions,  Ireland,  in  point  of 
liberty,  challenged  comparison  with  any  country  in  the  world.    To 
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Bay  otherwise  is  not  true,  but  is  part  of  a  gigantic  system  of        ^w. 
deception^  practised  year  after  year,  which  prevents  the  people    albxandkb 
knowing  the  truth  and  misleads  the  people  into  what  is  contrary       Maktis 
to  their  good.  I  may  refer,  on  the  contraiy,  to  the  topic  of  Fenianism .     Sullivan. 
The  Fenians  in  Ireland  are  bent  on  deceiving  the  Fenians  in  A.merica,        J^ 

and  the  Fenians  in  America  deceive  the  Fenians  in  Ireland.     Do        

you  think  Fenianism  would  be  in  its  present  state  if  the  Fenians  Seditious  Hhel 
in  America  and  the  Fenians  in  Ireland  knew  how  much  they  are 
despised  and  distrusted  in  each  country  ?  No ;  but  the  real  truth 
in  not  allowed  to  be  known.  However,  you  will  put  on  the  print 
the  interpretation  you  think  fit.  It  is  open  to  you  to  adopt,  if 
you  can,  the  interpretation  which  Mr.  Denis  Sullivan  put  on  it, 
that  it  was  not  intended  to  promote  discontent  and  disaffection, 
but  only  to  point  out  to  the  English  Government  what  would  be 
the  fruits  of  a  policy  of  reconciliation,  as  it  was  called,  between 
England  and  Ireland,  by  giving,  as  Austria  did  to  Hungary,  an 
independent  Grovemment.  If  that  is  the  true  meaning,  your 
verdict  as  to  that  picture  should  be  given  to  the  defendant.  The. 
next  picture  is  headed,  "  It  is  done.''  The  Crown  charges  this  to 
be  a  scandalous  and  malicious  libel,  representing  Her  Majesty's 
Gh>vemment  under  the  form  of  a  woman  with  a  raised  dagger, 
and  appearing  to  have  recently  slain  some  persons  and  as  tramp- 
ling a  balance  and  scales,  intended  to  represent  Justice.  Before 
you  can  convict  the  defendant  for  that  you  should  be  satisfied, 
beyond  a  reasonable  doubt,  that  such  is  the  true  meaning  of  the 
picture.  And  again  I  have  to  remind  you  that  no  witness  was 
called  on  the  part  of  the  Crown  to  give  oral  evidence  of  the 
meaning  of  the  picture.  In  reference  to  the  meaning,  you  can 
consult  the  letterpress  accompanying  the  picture,  which  defendant's 
counsel  contended  indicated  as  the  true  meaning  of  the  picture  what 
Mr.  Denis  Sullivan  represented.  If  the  picture  means  what  the 
Crown  imputes  there  is  no  doubt  it  is  a  wicked  and  malignantly 
seditious  libel.  The  female  figure  is  the  matter  in  dispute,  and 
Mr.  Denis  Sullivan,  in  reply  to  the  case  for  the  Crown,  said  the 
figare  was  intended  to  represent,  not  the  Government,  but  that 
portion  of  the  British  people  which,  it  was  alleged,  grossly 
misconducted  themselves  at  the  Manchester  executions.  You  all 
know  from  reading  the  pubhc  papers  that  unfortunately  it  is  the 
practice  of  the  lowest  of  the  low,  in  London  and  elsewhere,  to 
spend  the  night  before  executions  in  drinking,  and  otherwise 
misconducting  themselves,  which  is  one  of  the  reasons  why  the 
abolition  of  capital  punishment,  at  lea,st  in  public,  is  advocated, 
and  Mr.  D.  SuUivan  alleged  that  the  night  before  the  Manchester 
executions  the  crowd  was  drinking  and  engaged  in  "  orgies." 
Whether  that  is  true  or  not  I  do  not  know,  nor  is  it  important  to 
inquire.  The  figure  is  somewhat  different  from  the  one  in  the 
first  picture,  which  has  not  the  same  malignant  expression ;  and 
Mr.  Sullivan  stated  that  this  figure  represented  the  section  of  the 
British  public  who  misconducted  themselves  at  Manchester,  and 
at  Birminc^ham  and  Windsor,  when  means  were  being  taken  to 
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.Rbo.        have  the  prerogative  of  mercy  extended  towards  the  condemned 
Ale^ndeb    convicts.     The  jury  are  bound  to  give  every  weight  to  the  state- 

Mabtin      ments  of  Mr.  D.  Sullivan,  who  is  in  this  respect  wholly  uncontra- 
SuLLivAN.     dieted,  as  no  witness  was  produced  to  give  a  different  view  of  it ; 

jQgg         but  still  the  question  was  not  what  Mr.  Sullivan  intended  the 

picture  should  be,  but  what  meaning  a  person  of  ordinary  intelli- 

Seditious  hbeL  gence  would  be  likely  to  put  upon  it.  The  remaining  woodcut, 
"  The  Angel  of  Justice,'^  is  said  to  be  a  wicked  libel,  as  repre- 
senting Her  Majesty^s  Govemment  in  the  form  of  a  woman 
holding  a  dagger  in  her  hand,  with  which  she  has  committed  a 
guilty  deed  in  the  execution  of  the  three  men  whose  bodies  lie  on 
the  ground,  and  is  flying  fipom  the  scene  of  her  crime,  pursued  by 
the  Angel  of  Justice.  You  have  to  consider,  in  reference  to  the 
meaning  of  the  picture,  the  evidence  of  Mr.  Denis  Sullivan.  The 
Crown  gave  no  evidence.  Without  any  evidence  at  all  my  opinion 
is  rather  that  as  to  that  picture  the  verdict  should  be  for  the 
defendant,  because,  without  oral  testimony,  you  cannot  venture  to 
put  a  meaning  on  it.  The  woodcut  is  after  a  painting  by  David, 
of  Cain  flying  from  the  body  of  his  brother  Abel.  The  Crown 
said  the  female  figure  pursued  by  the  angel  was  intended  to 
represent  Her  Majesty^s  Govemment.  Mr.  Sullivan  said  it  was  a 
representation  of  the  section  of  the  British  public  who  misconducted 
themselves  in  the  manner  he  mentioned,  and  you  will  say,  looking 
at  the  picture,  what  meaning  is  to  be  put  on  it.  I  now  come  to 
the  articles.  The  first  I  will  allude  to  is  that  headed  "  Liberty ! — 
God  save  Ireland.^^  I  dealt  with  that  in  my  charge  to  the  grand 
jury  as  an  original  article,  because  it  was  put  in  the  indictment 
without  any  explanation.  That  article,  as  the  defendant's  counsel 
declared,  if  published  with  the  intent  assigned  by  the  Attorney- 
General,  is  an  overt  act  of  high  treason.  It  commences — 
"Brothers  and  friends  of  Irish  liberty,  the  persecutions  of  cen- 
turies will  soon  be  avenged ;  and,  by  the  force  of  our  arms,  we  will 
purge  our  native  soil  from  the  curse  of  British  misrule,'^  and  it 
expresses  a  hope  that  every  man  would  do  his  duty  when  the  time 
of  struggle  arrived.  But  the  circumstances  attending  the  public 
cation  of  that  article  now  wear,  I  am  happy  to  say,  a  very  different 
appearance.  It  is  proved  to  have  been  sent  from  a  correspondent 
in  Knockcroghery,  who  stated  that  it  was  published  on  the  walls  of 
a  national  school.  No  doubt,  as  I  told  the  grand  jury,  the  law 
does  not  protect  the  publication  of  treasonable  matter  merely 
because  it  is  not  original,  but  I  do  not  agree  with  the  Attorney- 
General,  who  said  it  was  wholly  immaterial  whether  the  article 
was  original  or  not.  I  cannot  go  to  that  extent,  because  if  an 
article  was  not  original,  it  might  be  a  very  important  element  in 
considering  the  interpretation  to  be  put  on  it  what  was  the 
intention  in  publishing  it.  I  concur  with  the  counsel  for  the 
defendant  that,  if  the  law  of  libel  was  carried  out  in  the  full 
strictness  of  its  letter,  it  would  materially  interfere  with  the 
freedom  of  the  press.  Hence  a  great  deal  depends  upon  the 
forbearance  of  Government,  the  discretion  of  judges,  and,  above 
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all,  on  the  protection  of  juries.     For  instance,  it  is  open  to  the        R»»- 
community  and  to  the  press  to  complain  of  a  grievance.    Well,    AxBrAjroaa 
the  mere  assertion  of  a  grievance  tends  to  create  a  discontent,      Mabun 
which,  in  a  sense,  may  be  said  to  be  seditious.     But  no  jury,  if  a     Sullivan. 
real  grievance  was  put  forward,  and  its  redress  bona  fide  sought,        J^^ 

although   the  language  used  might    be    objected   to — no  jury        

would  find  that  to  be  a  seditious  libel.  It  might  be  the  province  Sedttiaus  HbtL 
of  the  press  to  call  attention  to  the  weakness  or  imbecihty  of  a 
Grovernment  when  it  was  done  for  the  public  good.  How  closely 
that  trenches  on  the  law  of  sedition ;  and  yet  such  writing,  when 
honcL  fide,  would  receive  protection  from  a  jury.  Therefore,  you 
are  at  liberty  to  look  to  the  surrounding  circumstances,  and 
probably  if  you  look  to  the  papers  of  the  day  besides  the  Weekly 
News,  you  will  find  that  Fenian  placard  published  as  a  matter  of 
news.  It  would  be  better  that  the  document  should  not  be  pub- 
lished. It  is  a  document  of  which  the  proprietor  or  publisher  of 
a  paper  might  say  that  he  forebore  to  print  it  as  it  was  of  an 
objectionable  chcutbcter.  However,  it  happens  that  in  laying 
before  the  public  a  true  statement  of  the  events  of  the  day, 
matters  of  a  very  objectionable  character  are  pubhshed.  It  is  a 
very  objectionable  document,  and  the  question  is  did  Mr.  Sullivan 
in  publishing  it  intend  to  cause  Her  Majesty^s  subjects  in  Ireland 
to  oppose  and  overthrow  her  power  and  authority  ?  I  have  heard 
in  this  case  the  Solicitor-General  candidly  avow  that  he  did  not 
impute  to  Mr.  SuUivan  that  he  belonged  to  the  Fenian  conspiracy ; 
but  you  are  asked  to  come  to  the  conclusion  that  he  published 
that  paper,  Fenian  in  its  character,  with  the  intention  of  furthering 
the  objects  of  that  conspii-acy,  namely,  the  overthrow  of  Her 
Majesty's  Gk>vemment.  The  remaining  counts  relate  to  articles 
concerning  the  executions  at  Manchester.  As  the  Attorney- 
General  has  not  alluded  to  any  other  articles  in  the  Weekly  News, 
it  should  be  assumed  that  no  other  articles  appeaf  ed  which  would 
support  the  prosecution.  Therefore,  you  must  consider  the  articles 
themselves,  and  them  alone.  You  should  assume,  for  the  purposes 
of  the  trial,  that  the  conviction  of  Allen,  Larkin,  and  Gould  was 
legal  and  proper.  The  defendant  had  a  right  to  discuss  fairly  and 
bond  fide  the  administration  of  justice  as  evidenced  at  this  trial. 
It  is  open  to  him  to  show  that  error  was  committed  on  the  part  of 
the  judge  or  jury,  nay,  further,  for  myself  I  will  say,  that  the 
judges  invite  discussion  of  their  acts  in  the  administration  of  the 
law^  and  it  is  a  relief  to  them  to  see  error  pointed  out,  if  it 
is  committed.  Yet,  whilst  they  invite  the  fireest  discussion,  it  is 
not  open  to  a  journalist  to  impute  corruption.  It  is  also  quite 
open  to  the  defendant  to  discuss  the  executions  as  a  political 
blunder,  for  that  is  a  subject  upon  which  public  opinion  is  very 
much  divided.  Those  who  are  entirely  opposed  to  capital  punish- 
ment think  there  should  be  no  executions.  Others  look  upon  the 
matter  as  a  political  offence,  and  think  that  the  sentence  should 
be  only  penal  servitude  for  life ;  whilst  another  portion  of  the 
community  think  that  public  safety  required  that  justice  should 
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^^■»-        take  its  course.     If  the  article  had  siinply  been  a  free  discussion 

Amlmm   ^^  these  questions^  or  of  the  acts  of  the  (xovernment,  this  prosecn- 

Martin      tion  woald  never  have  taken  place.     Bat  the  Attomey-Greneral 

SuLUYAK.     gays   that  the  bounds  of  criticism  have  been  passed.      There 

iggg        may  have  been  mistake  and  error  in  the  conviction  of  these  men 

in  Manchester^  there  may  have  been  bad  policy  in  carrying  out  to 

SeditiouB  UbeL  the  fullest  extent  the  sentence  of  the  law  against  all  these  men 
but  one.     The  defendant  has  been  represented^  and  truly,  as  one 
who  upon  the  occasion  of  constable  Kenna^s  death  in  Dublin  took 
an  active  and  praiseworthy  part  in  voting  a  sum  of  the  public 
money,  and  in  subscribing  himself  towards  the  reUef  of  the  femily 
of  the  murdered  man.     That  conduct  is  worthy  of  the  highest 
approval,  but  you  should  see  what  distinction  there  was  between 
the  act  which  he  condemned  by  his  vote  in  the  corporation,  and 
the  act  which  he  praised  to  some  extent  by  the  article  in  his 
newspaper.     The  comparison  is  altogether  in  favour  of  the  Dublin 
assassin.     The  men  at  Manchester  went  voluntarily  to  rescue  two 
persons,  and  they  were  armed  so  as  to  overbear  all  opposition  at 
the  expense  of  life.     For  that  act  there  is  no  palliation.     In  the 
case  of  the  Dublin  assassin  it  may  be  hoped  that  there  was  to 
some  extent   self-defence  in  his  action.      Whatever  distinction 
there  is  is  in  favour  of  the  Dublin  assassin,  and  not  of  the  crime 
committed  in  Manchester.     I  could  have  wished  that  the  Grovem- 
ment  could  have  seen  their  way  to  mitigate  the  sentence  against 
at  least  two  of  those  who  were  concerned  in  the  Manchester 
murder,  but  I  cannot  shut  my  eyes  to  the  fact  that  between  the 
sentence  and  execution  of  these  men  in  Manchester  there  inter- 
vened the  assassination  in  Dublin,  which  could  not  but  have 
had    a    great    effect    in    shutting  the   door    of   mercy  to   the 
Manchester  men.      The    next    article    relates    to    the    funeral 
processions,  and  it  states  that   the  trials   at   Manchester  were 
little   better  than   a  mockery.     The    statements    in   it    remind 
me  of  an  expression  attributed  to  a  great  bishop  of  the  Catholic 
Church,  a  man  of  great   enlightenment,  the  Bishop  of  Kerry. 
That  prelate  said  if  they  were  no  murderers,  but  brave-spirited 
patriots  who  had  done  an  act  not  to  be  condemned,  but  to  be 
praised,  all  persons  ought  to  follow  their  example.     You  are  to 
consider  not  isolated  passages,  but   the  whole  of  the   articles 
complained  of;  and  once  more,  I  repeat,  you  and  you  alone  are  to 
jud^e  whether  they  were  libels  or  not.    One  question  only  remains 
— if  you  come  to  the  conclusion  that  the  defendant  published  the 
matters  complained  of — ^and  that  they  are  seditious  libels,  then 
you  should  consider  whether  they  were  published  with  the  intent 
alleged  by  the  Crown.     To  constitute  crime,  the  criminal  intent 
and  the  criminal  act  should  concur.    But  every  person  must  prima 
fade  be  taken  to  intend  the  natural  consequences  of  his  own  acts. 
You  cannot  dive  into  the  intentions  of  a  man's  heart,  save  so  far 
as  they  are  indicated  by  his  acts  and  their  natural  consequences. 
This  rule  may  at  times  opemto  harshly,  but  public  policy  requires 
that  it  should  be  put  in  force.    I  recollect  an  instance  of  this — which 
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does  not  apply  at  all  to  the  present  case — ^where  a  man  conyicted  of        l^w. 
treason  felony  evidenced  by  writing,  made  a  plea  for  commiseration    xiMLAiaaai 
that  he  was  wrongfully  convicted — that  he  had  not  the  intent      Mastin 
— ^that  he  was  a  mere  writer  for  money.     It  .failed,  however ;  the     Suu-ivAif. 
man  had  to  be  held  responsible  for  the  natural  consequences  of  his        {^ 

acts.    Again,  if  a  newspaper  writer  entirely  opposed  to  Fenianism,        

yet  writing  to  take  the  wind  out  of  the  sail  of  another  paper  for  SedUwua  UbtL 

the  purpose  of  promoting  the  circulation  of  his  paper,  libelled  the 

Court,  he  could  not  be  listened  to  on  such  a  line  of  argument 

disavowing  his   responsibility.     In  considering  the  intent  with 

which  the  publications  now  before  them  were  made,  you  will 

regard  all  the  surrounding  circumstances — ^the  state  of  the  country 

— ^the  state  of  public  opinion — and  then  in  your  honest  judgments 

sa^  did  Mr.  Sullivan  publish  the  articles  and  prints  with  the 

intent  imputed  by  the  Crown.     In  discussing  that  question  you 

ought  to  remember  that  the  four  articles  in  question  were  the 

only  articles  that  the  Attorney-General  could  lay  his  hands  upon 

as  calculated  and  intended  to  carry  out  the  object  imputed.    With 

these  observations  I  leave  the  case  in  your  hands.     I  invite  you 

to  deal  with  the  case,  which  is  a  grave  and  important  case,  in  a 

fiur,  free^  and  liberal  spirit.     In  dealing  with  the  articles  you 

should  not  pause  upon  an  objectionable  sentence  here,  or  a  strong 

word  there.     It  is  not  mere  strong  language,  such  as  '^  desecrated 

court  of  justice/^  or  tall  language,  or  turgid  language  that  should 

influence  you.     You  should,  I  repeat,  deal  with  the  articles  in  a 

free,  fisdr,  and  liberal  spirit.     You  shoiQd  recollect  that  to  public 

political  articles  great  latitude  is  given.     Dealing  as  they  do  with 

the  public  aflOurs  of  the  day — such  articles  if  written  in  a  fair 

spirit,  and  hwia  fide,  often  result  in  the  production  of  great  public 

good.     Therefore  I  advise  and  recommend  you  to  deal  with  these 

publications  in  a  spirit  of  freedom,  and  not  to  view  them  with  an 

eye  of  narrow  criticism.    Again,  I  say  you  should  not  look  merely 

to  a  strong  word  or  a  strong  phrase,  but  to  the  whole  article,  and 

so  regarding  each  article  you  should  recollect  that  you  are  the 

guardians  of  the  liberty  of  the  press,  and  that,  whilst  you  will 

check  its  abuse,  you  will  preserve  its  freedom.    You  will  recollect 

how  valuable  a  blessing  the  liberty  of  the  press  is  to  all  of  us,  and 

sure  I   am  that   that    liberty  will   meet    no    injury — suffer   no 

diminution  at  your  hands.    Viewing  the  whole  case  in  a  free,  bold, 

manly  and  generous  spirit  towards  the  defendant^  if  you  come 

to  the  conclusion  that  the  publications  indicted  either  are  not 

seditious  libels,  or  were  not  published  iu  the  sense  imputed  to 

them,  you  are  bound,  and  I  ask  you  in  the  name  of  free  discussion, 

to  find  a  verdict  for  the  defendant.     I  need  not  remind  you  of  the 

worn-out  topic — ^to  extend  to  the  defendant  the  benefit  of  the 

doubt.     I  ask  you  agaiu  to  view  the  publications  in  a  broad  and 

bold  spirit,  and  give  them  a  liberal  interpretation.     If,  on  the 

other  hand,  on  the  whole  spirit  and  import  of  these  articles  you 

are  obliged  to  come  to  the  conclusion  that  they  are  seditious  libels, 

and  that  their  necessary  consequences  are  to  excite   contempt 
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^^'        of  Her  Majesty^s  Government,  or  to  bring  the  administration  of 

AlbxIndbr    ^^®  ^^^  ^^^  contempt  and  impair  its  functions — if  you  come  to 

Martin      that  conclusion,  either  as  to  the  articles  or  prints,  or  any  of  them, 

SuLuvAN.    then  it  becomes  your,  duty  honestly  and  fearlessly  to  find  a  verdict 

iggg        of  conviction  upon  such  counts  as  you  believe  are  proved.     I  need 

-—        scarcely  remind  you  of  the  oaths  you  have  taken  to  make  true 

Seditious  libel,  deliverance,  without  fear  or  favour,  between  the  Crown  and  the 

accused,  and  I  am  certain  that  to  the  utmost  you  will  strive  to  do 

that  duty,  and  find  a  verdict  according  to  truth,  right,  and  justice. 

ChiUty. 


February  20,  1868. 
Reg.  v.  Richard  Pigott. 

In  this  case  the  prosecution  was  conducted  by  the  same  counsel 
as  in  the  preceding  case. 

Heron,  Q.C.,  and  Perry  appeared  for  the  defendant. 

Deasy,  6.  (at  the  close  of  the  case)  charged  the  jury.  He  said  : 
Without  expressing  any  opinion  as  to  what  the  verdict  should 
be,  I  do  not  wonder  that  the  Attorney-General  has  brought  these 
publications  under  the  notice  of  a  jury  for  the  purpose  of  asking 
their  opinion  as  to  their  legality.  No  one  can  complain  in  the 
slightest  degree  of  the  manner  in  which  the  law  officers  have 
conducted  these  prosecutions.  In  this  country  public  journalists 
enjoy  very  extensive  privileges,  and  have  very  extensive  rights. 
They  are  entitled  to  criticise  the  conduct  and  intentions  of  those 
entrusted  with  the  administration  of  the  Government.  They  are 
entitled  to  canvass,  and,  if  necessary,  censure,  either  the  acts  or  the 
proceedings  of  Parliament ;  and  entitled  to  point  out  any  grievances 
under  which  they  may  consider  the  people  labour.  The  jury  are  the 
sole  judges  of  the  law  and  the  facts  of  this  case,  and  have  a  sole  right 
to  pronounce  a  verdict  upon  the  guilt  or  innocence  of  the  prisoner. 
I  have  not  the  slightest  wish  or  intention  in  any  way  to  infringe 
upon  the  right  which  the  law  has  given'  you,  or  to  relieve  you  of 
any  of  the  responsibility  involved  in  the  case.  I  have  told  you  the 
limits  within  which  public  journalists  may  exercise  their  talents. 
But  I  will  now  tell  you  also  that  a  public  journalist  must  respect 
the  existence  of  the  form  of  Government  under  which  he  Exercises 
those  very  extensive  rights  and  privileges  to  which  I  have 
referred.  He  must  not  either  covertly  or  openly  devote  the  pages 
of  his  journal  towards  the  overthrow  of  the  Government.  He 
must  not  when  a  treasonable  conspiracy  exists  in  this  land  make 
his  journal  ancillary  to  the  treasonable  purposes  of  that  conspiracy, 
or  supply  the  members  of  it  with  intelligence,  or  devote  his 
journal  to  encourage  them  to  persevere  in  that  conspiracy,  or  to 
encourage   others  who  may  not  be   embarked  in  it  to  become 
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inyolyed  in  its  meshes.     He  must  not  spread  discontent  in  the        ^^' 
land  or  inflame  the  minds  of  the  people^  so  that  they  may  be  more     riceard 
i^eady  to  join  in  the  insurrection  which  conspirators  are  seeking  to       Pioorr. 
bring  about.     It  is  alleged  in  the  indictment  that  the  defendant        r~ 

has  in  yarious  articles  done  all  this.     He  has  pleaded  not  guilty        * 

to  that^  and  you  are  to  try  whether  he  is  in  any  way  guilty  of  Seditious  Ubd, 

haying  done  so.    You  all  know  the  powerful  effect  that  newspapers 

haye  had  in  the  oyerthrow  of  Groyemments^  and  Groyemments 

haye  a  right  to  protect  themselyes  from  attempts  to  oyerthrow 

them,  and  it  is  the  duty  of  loyal  people  to   aid  them  in  that 

purpose.    In  this  country  the  only  power  the  Groyemment  possesses 

is  tiiat  of  bringing  a  newspaper  writer  before  a  jury.     I  trust 

that  the  necessity  for  strong  measures  will  neyer  arriye.     Jurors 

haye  too  much  interest  in  the  freedom  of  the  press  to  sanction  any 

encroachment  upon  that  freedom^  and  they  ought  to   giye  the 

greatest  latitude  to  any  writing  brought  before  them.     It  would 

be  better  that  a  journalist  should  escape  from  the  consequences 

of  his   acts  than  that  a  writer  should  write  under  a  dread  of 

punishment.     Therefore  you  should  make   eyery  allowance  for 

freedom  of  discussion^  make  eyery  allowance  for  excitement  and 

passion ;  and  if,  after  making  all  these  allowances^  you  think  that 

the  limits   of  fair  discussion  haye  been  oyerstepped^  and  that 

the  defendant  has  deyoted  his  newspaper  to  these  purposes  or 

any  of  them^  and  with  the  intention   ascribed  to  him  in  the 

indictment^  it  will  be  your  duty,  great  as  your  regard  may  be  for 

the  liberty  of  the  press,  to  pronounce  a  yerdict  upon  such  of  the 

counts  as  you  think  are  sustained  by  the  publications  to  which  I 

will  now  direct  attention.     The  articles  are  numerous,  and  it  will 

be  your  duty  to  read  each  and  eyery  one  of  them,  and  consider 

their  tendency,  construction  and  effect,  and  pronounce  a  yerdict 

upon  each  and  eyery  one.     The  articles  consist  of  yarious  classes. 

lliere  are  fiye  publications  which  are  reprints  from  American 

newspapers,  and  three  of  them  are  leading  articles.     Two  of  them 

are  resolutions  of  Fenian  circles  published  in  the  papers  of  the 

13th  of  July  and  19th  of  October,  and  admitted  to  haye  been 

copied  from  American  newspapers.    As  to  that  class  of  publication 

there  is  this  obseryation  to  be  made.     The  mere  fact  that  they 

are  copied  frt)m  other  newspapers  does  not  exempt  the  defendant 

from  liability.    If  they  are  libels  on  indiyiduals  it  is  no  justification 

to  say  they  are  copied  from  other  papers.     They  may  haye  been 

copied  through  carelessness   or  ignorance,  but  that  will  be  a 

matter  of  consideration  for  you.     One  of  these  articles  describes 

the  wanderings  of  a  person  who  signs  himself  Haryey  Birch. 

The  writer  giyes  a  yery  exaggerated  account  of  the  state  of  the 

country  before  the  abortiye  rising.    I  had  occasion  to  read,  for  the 

purposes  of  this  trial,  a  great  deal  of  Fenian  literature,  and  it 

certainly  is  characterised  by  great  exaggeration  as  to  the  state 

of  affairs  in  this  country.     One  thing  that  struck  me  was,  that  the 

sense  of  the  alleged  oppression  seems  to. grow  more  acute  as  the 

distance  from  this  country  incroasca.     The  people  here  do  not 
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^^-        seem  to  entertain  so  acute  a  sense  of  the  alleged  oppression  as 

RtoHABD     those  in  America.     The  Attorney-General  very  properly  relied 

PiooTT.      upon  other  articles  as  evidencing  the  intention  of  the  defendant 

-—        in  publishing  the   articles  complained  of.      They  are  properly 

^"        admissible  for  that  purpose,  and  ought  to  be  viewed  by  you  as 

Seditious  HbeL  throwing  light  upon  the  intentions  of  the  defendant  in  printing 
and  publishing  the  articles  complained  of.  The  defendant  seems 
to  have  been  very  succeasihl  hi  gleaning  fiv>m  the  American 
newspapers  a  large  quantity  of  Fenian  articles  and  Fenian  infor- 
mation. The  next  article  is  entitled  '' Ireland's  Opportuniiy/' 
It  is  a  directly  treasonable  article.  It  speaks  of  sending  an 
expedition  to  Ireland  for  the  purpose  of  making  war  upon  the 
Government.  It  is  for  the  jury  to  consider  whether  the  article 
was  published  with  the  intentions  alleged,  taking  into  account 
the  company  in  which  it  is  found.  The  next  article  consists 
of  suggestions  for  the  foture  management  of  Fenian  affidrs  in 
Ireland.  That  that  is  treasonable  there  is  no  doubt.  It  is 
said  that  the  defendant  published  these  articles  with  the  view 
of  keeping  pace  with  other  newspapers.     Of  course  you  should 

S've  due  weight  to  that.  The  next  articles  consist  of  reso- 
tions  of  Fenian  circles,  and  they  are  taken  from  the  Boston 
Pilot;  these  are  also  treasonable.  That  disposes  of  the  second- 
hand publications.  Then  there  is  a  letter  wnich  appeared  in  the 
defendant's  paper  of  the  19th  of  October.  It  is  introduced  by  a 
statement  that  the  editor  does  not  acree  with  all  that  was  said  by 
his  correBpondent.  The  letter  gir^^  enthnsiaatic  account  oV 
Fenian  doings  in  America,  money  being  showered  in  by  hundreds 
of  thousands  to  the  Fenian  exchequer,  and  regiments  of  cavalry 
and  infantry  being  enrolled  for  the  Fenian  cause.  It  is  for  you  to 
say  whether  that  letter  is  calculated  to  excite  disaffection  in  this 
country.  There  are  also  the  letters  of  Colonel  Kelly,  which 
contain  the  most  serious  threats  against  the  Government  of 
England.  I  believe  that  letters  like  these  must  have  had  a  very 
injurious  effect  with  reference  to  the  three  unfortunate  men  who 
were  executed  at  Manchester.  The  crime  for  which  those  men 
were  executed  was  in  the  eye  of  the  law  murder,  but  there  were 
differences  of  opinion,  then  and  now,  both  in  England  and  in 
Ireland  as  to  the  advisability  of  executing  those  men,  having 
regard  to  the  circumstances  connected  with  the  crime  of  which 
they  were  found  guilty.  You  should  make  allowance  for  fair 
commentary  in  the  public  press  in  reference  to  the  trial  of  those 
men  and  their  execution,  but  that  fair  commentary  does  not 
admit  of  seditious  articles  against  the  Gk)vemment,  and  such  as 
are  calculated  to  excite  hatred  and  contempt  of  the  laws.  The 
article  called  "The  Holocaust''  is  of  a  highly  inflammatory  character 
in  reference  to  the  whole  conduct  of  the  Qt)vemment.  It  is 
calculated  to  lead  the  people  of  this  country  to  believe  that  those 
men  had  been  unfairly  dealt  with.  You  have  to  say  what  is  the 
tendency  and  effect  of  the  articles  charged  in  the  indictment. 
The  next  class  of  publications  to  which  I  will  refer  consists  of  the 
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Adyertisements^  including  the  advertisement  ^'  '98,  '48,  '68,"  and  Rm. 
the  article  in  reference  to  the  attack  on  EAgosima.  In  reference  Rio^^^jm 
to  the  advertisement  about  the  procession,  it  should  be  considered  Pioott. 
whether  it  is  calculated  to  bring  the  Government  into  contempt. 
In  another  article  a  parallel  is  drawn  between  an  attack  upon 
Japan  and  the  explosion  at  ClerkenweU.'  The  latter  was  as  SetHtiousUM, 
terrible  a  crime  as  ever  took  place  in  Europe,  and  the  object  of 
the  article  is  to  show  that  Her  Majesty's  Government  committed 
a  greater  crime  in  Japan  than  was  committed  at  ClerkenweU. 
You  should  consider  whether  that  was  published,  with  a  criminal 
intent.  The  last  article  is  Mr.  Vaugnan's  letter.  Part  of  it 
consists  of  abuse  to  which  no  criminality  can  be  attached.  It 
spoke  of  Catholic  Whigs,  and  perhaps  in  this  epithet  it  includes 
myself,  my  learned  colleague,  and  perhaps  also  Mr.  Heron.  But 
other  portions  of  it  are  not  of  such  an  innocent  character ;  and  the 
question  is,  did  the  defendant  publish  it  for  the  purpose  of 
exciting  to  disaffection  ?  Three  articles  of  a  contrary  tendency 
are  relied  on  by  the  counsel  for  the  defendant.  One  of  these 
refers  to  the  case  of  Orr,  and  it  recommends  leniency  on  the  part 
of  the  Government  towards  the  Manchester  men.  That  is  a  very 
fair  article,  and  it  will  be  for  you  to  say  how  far  it  negatives  the 
charges  put  forward  by  the  Attorney-General.  It  is  relied  upon 
for  the  defendant  that  these  articles  from  the  American  papers 
were  published  as  news  for  the  purposes  of  encouraging  the 
publication  of  the  paper.  That  is  a  very  fair  matter  for  the  con- 
sideration of  the  jury.  It  should  also  be  borne  in  mind  that  in  an 
article  published  some  time  ago  the  defendant  denied  that  his 
paper  was  a  Fenian  paper,  and  stated  that  it  had  been  called  so  by 
persons  with  oblique  minds,  who  would  rather  the  Irishman  had 
joined  in  the  howl  against  the  Fenians.  Whatever  verdict  you 
may  give  will  be,  I  feel  sure,  satisfactory  and  conscientious  to  the 
Crown,  the  public,  the  court,  and  the  defendant. 

Chdlty, 

Attorney  for  the  prosecution,  Ths  Grown  Solicitor, 

Attorney  for  Alexander  Martin  Sullivau,  /.  Scallom. 

Attorney  for  Richard  Pigott,  F.  Hamilton, 
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NORTH-EAST  CIRCUIT. 
DuNDALK  Spring  Assizes^  1868. 

February  20. 

(Before   Mr.    Justice   Battersby.) 

Reg.  v.  Nugent,  (a) 

Escape — Habeas  Corpus  Act — Warrant — Arrest — Practice, 

A  warrant  issued  by  the  Lords  Justices  General  of  Ireland,  under 
"  The  Habeas  Gorpris  Suspension  Act  (Ireland),  1806,"  is  good, 
although  signed  by  one  only  of  the  three  Lords  Justices ;  as  the 
exception  in  the  Queen^s  patent,  empowering  "  one  or  two  of  them, 
in  the  absence  of  the  other  or  others  of  them,  occasioned  by  sick- 
ness or  any  other  necessa/ry  cause,  full  power  and  authority  to  a^t, 
perform,  and  do  all  and  every  act,  matter,  or  thing  to  the  said 
office  appertaining/*  is  suffixnent  to  satisfy  the  provisions  of  the 
act  fequirin-g  signature  by  the  chief  governor  or  governors  of 
Ireland  for  the  time  being. 

The  fact  that  the  warrant  is  signed  by  only  one  of  the  Lords  Justices 
is  sufficient  to  raise  a  presumption  that  the  necessity  provided  for 
by  the  exception  in  the  patent  has  actually  arisen. 

The  prisoner  was  asked  by  a  policeman  to  come  into  his  {the 
prisoner's)  own  pa/rlour  and  there  told  that  the  sub-inspector 
wanted  to  see  him.  He  asked  what  he  wanted,  and  was  told 
that  he  would  hear  from  himself.  No  mention  was  made  of  a 
warrant  being  out,  but  the  prisoner  said,  '^  May  I  consider  myself 
under  arrest  ?"  and  the  constable  said,  "  You  may."  The  svh- 
inspector  came  in  afterwards  and  produced  a  paper,  which  he 
told  the  prisoner  was  a  warrant.  The  prisoner  made  no  submis^ 
sion,  but  invmediately  leaped  out  of  the  window  : 

Held,  that  this  proved  an  arrest  and  escape. 

A  warrant  of  this  kind  is  criminal  process,  so  as  to  make  an 
escape  from  custody  under  it  an  indictable  offence. 

THE  prisoner  was  indicted  for  that  he  being  lawfully  in  custody 
under  a  warrant  of  the  Lords  Justices  of  Ireland  unlaw- 
fully did  escape  out  of  the  said  custody. 

(r/)  Reported  by  W.  Mulholland,  Ewq ,  Barrister- at -Law. 
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The  warrant  was  issaed  under  the  29  Vict.  c.  1  (Habeas  Corpus 
Suspension  (Ireland)  Act),  8.  2,  which  provides  as  follows :  "  In 
caaee  where  any  persoB  or  persons  have  been,  before  the  passing 
of  this  act,  or  shall  be  during  the  time  this  act  shall  continue 
in  force,  arrested,  committed,  or  detained  in  custody  by  force  of  a 
warrant  or  warrants  of  Her  Majesty^s  Privy  Council  of  Ireland, 
signed  by  six  of  the  said  Privy  Council,  for  high  treason,  or 
treason  felony,  or  treasonable  practices,  or  suspicion  of  high 
treason  or  treason  felony,  or  treasonable  practices,  or  by  warrant 
or  warrants,  signed  by  the  Lord  Lieutenant,  or  other  chief  governor 
or  governors  of  Ireland,  for  the  time  being,  or  his  or  their  chief 
secretary,  for  such  causes  as  aforesaid,  it  shall  or  may  be  lawful 
for  any  person  or  persons,  to  whom  such  warrants  have  been  or 
shall  be  directed,  to  detain  such  persons  so  arrested  or  committed 
in  his  or  their  custody,^'  &o. 

Pigot  and  JB.  W.  McDonnell,  for  the  Crown,  put  in  evidence  the 
Qaeen's  patent,  appomting  Bichard  Chevenix  Trench  (Lord  Arch- 
bishop of  Dublin),  Mazi^re  Brady  (Lord  Chancellor  of  Ireland), 
Sir  Hugh  Bose  (Commander  of  the  Forces  in  Ireland),  Lords 
Justices  of  Ireland  in  the  temporary  absence  of  the  Lord  Lieu- 
tenant, in  April,  1866. 

During  this  time  the  warrant  was  issued. 

The  warrant  under  which  the  arrest  was  made  was  then  tendered. 
It  was  as  follows  : — 

'*  3y  the  Lords  Justices  Oeneral  and  General  Governors  of  Ireland. 

"  Whereas  information  has  been  received  that  John  Nugent, 
of  the  county  and  town  of  Drogheda,  is  suspected  of  being  con- 
cerned in  treasonable  practices,  these  are  therefore  in  Her 
Majesty's  name  to  command  you  Bobert  Gardiner,  sub-inspector 
of  constabulary,  Drogheda,  to  search  for  and  apprehend  the  body 
of  the  said  John  Nugent,  and  him,  the  said  John  Nugent,  when 
apprehended,  safely  to  convey  and  deliver  into  the  custody  of  the 
governor  of  the  gaol  of  the  city  or  place  where  he  shall  be 
arrested ;  and  we  command  you,  the  governor  of  the  said  gaol, 
to  receive  the  body  of  the  said  John  Nugent  into  your  safe 
custody  in  the  said  gaol,  and  him,  the  said  John  Nugent,  there 
safely  to  keep  until  discharged  by  due  course  of  law,  and  for  so 
doing  this  shall  be  your  sufficient  warrant. 

''  Given  under  our  hand  and  seal  the  11th  of  May,  1866. 

f^  ATassiere  BfiAnv  C 
"ToEobertCrardiner,  sub-inspector  f<^    M       ' 

of  constabulary,  Drogheda,  and  ^        '^ 

his  assistants,  and  all  sub-inspec- 
tors, heads,  or  constables,  or  any 
of  them,  these  to  execute,  and  to 
the  governors  of  Her  Majesty's 
gaols  in  Ireland.'' 

FcUkiner,  Q.C,  for  the  prisoner,  objected  to  the  reception  of  the 
warrant,  on  the  ground  that  it  was  not  signed  in  conformity  with 
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the  provisions  of  the  act^  as  upon  the  construction  of  the  words 
"  chief  governor  or  governors  *'  in  the  2nd  section,  the  warrant 
should  be  signed  by  the  person  or  all  the  persons  in  whom  the 
government  of  Ireland  was  for  the  time  vested ;  that  the  patent 
showed  that  there  were  three  governors  at  the  time  of  the  issuing 
of  the  warrant,  while  the  warrant  was  only  signed  by  one. 

Pigot,  contra,  called  attention  to  the  following  provision  in  the 
patent :  "  And  our  further  royal  will  and  pleasure  is,  that  the 
said  Eichard  Chevenix  Trench,  Mazi^re  Brady,  and  Hugh  Rose, 
whom  we  have  hereby  constituted  our  Justices  General  or 
General  Governors  of  Ireland  as  aforesaid,  shall,  and  we  do  hereby 
give  and  grant  unto  them,  or  one  or  two  of  them,  in  the  absence  of 
the  other  or  others  of  them,  occasioned  by  sickness  or  any  other 
necessary  cause,  full  power  and  authority  to  act,  perform,  and  do 
all  and  every  act,  matter,  or  thing  to  the  said  oflSce  of  our  Justices 
General  and  General  Governors  of  Ireland  aforesaid  belonging 
or  appertaining,  or  which  shall  be  fit,  requisite,  and  necessary  by 
him  or  them  to  be  performed  and  done  in  that  behalf."  He  con- 
tended that  this  substituted  one  or  two  of  the  governors  for  the 
original  three  in  case  of  necessity,  and  that  upon  the  principle 
omnia  prcesiununtur  rite  et  solenniter  esse  acta,  it  must  be  presumed 
that  the  necessity  pointed  at  by  the  patent  had  arisen,  and  that 
the  signature  of  Maziere  Brady  was  made  imder  such  circum- 
stances as  would  make  his  sole  signature  sufficient. 

Falhiner,  Q.C.,  and  Hamill,  contra, — The  Court  will  construe 
this  act  of  Parliament,  which  is  penal,  and  in  diminution  of  the 
liberty  of  the  subject,  as  strictly  as  possible.  The  warrant  now 
produced  is  clearly  not  signed  in  conformity  with  the  act  of  Par- 
liament. The  words  '^  other  chief  governor  or  governors  ^'  are  to 
be  read  separately.  Their  meaning  is  that  the  warrant  must  be 
signed  by  the  person  or  persons,  whether  one  or  many,  then 
representing  the  Government.  If  the  government  be  vested  in 
one  person,  as  is  ordinarily  the  case,  he  must  sign  ;  if  it  be  vested 
in  several  all  must  sign.  That  being  so,  the  Court  will  take 
judicial  notice  that  three  persons  represented  the  Government  at 
the  time  this  warrant  was  issued ;  indeed  at  present  the  Crown 
have  given  evidence  of  that  by  the  production  of  the  patent 
vesting  the  government  in  them.  The  Court  cannot  go  beyond 
this.  No  exception  can  vest  the  government  in  one,  which  has 
already  vested  in  three.  But  what  is  this  exception  ?  It  does  not 
profess  to  transfer  the  government  from  the  original  three  to  one 
or  two  upon  ilhiess  or  other  case  of  necessity,  but  merely  empowers 
a  minority  to  do  ministerial  acts  for  the  others  in  as  binding  a 
way  as  if  done  by  themselves.  In  fact,  it  gives  to  one  or  two  a 
power  of  attorney  to  act  in  case  of  necessity ;  it  provides  one 
hand  to  act  for  all  in  order  that  the  work  of  government  may  go 
on.  But  this  does  not  make  the  substituted  person  "chief 
governor  "  of  Ireland ;  and  nothing  less  will  satisfy  the  statute. 
The  principle  omnia  prcesumuntur  rite  et  solemdter  esae  acta  brings 
tts  no  further  than  a  presumption  that  this  is  a  warrant  signed  by 
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Mazi^re  Brady.  Even  if  this  exception  is  all  that  is  contended 
for,  evidence  should  be  given  that^  on  the  day  of  the  date  of  this 
warrant,  the  other  two  Lords  Justices  were  ill  or  unavoidably 
absent  so  as  to  create  the  necessity  pointed  at. 

Battersbt,  J. — ^I  go  with  the  argument  of  the  prisoner's 
counsel  to  the  extent  that  the  true  construction  of  the  act  requires 
the  warrant  to  be  signed  by  the  '^ governor  or  governors''  of 
Ireland^  whether  one  or  many,  for  the  time  being.  But,  on  look- 
ing at  the  patent^  I  find  an  express  exception,  substituting  one  or 
more  for  the  three  in  case  of  necessity.  Whenever  such  necessity 
arises  I  think  the  substitution  of  one  or  two  for  the  origined  three 
is  complete ;  complete  enough  even  to  satisfy  this  statute,  which 
I  admit  must  not  be  construed  strictly.  That  being  so,  we  must 
presume  that  the  necessity  has  arisen  in  this  case,  and  it  is  not 
necessary  to  give  affirmative  proof  of  that. 

His  Lordship  stated,  however,  that  he  would  reserve  the  point 
for  the  Court  for  Crown  Cases  Reserved. 

Evidence  was  then  given  that  two  policemen  had  gone  up  to 
the  prisoner's  house,  and  had  met  him  in  the  yard,  and  asked 
him  to  come  into  the  parlour.  On  going  in,  they  said  the  sub- 
inspector  of  police  wanted  to  see  him.  The  prisoner  asked  what 
he  wanted.  They  said  he  would  tell  him  himself  when  he  came. 
He  asked,  "Am  I  to  consider  myself  under  arrest  ?"  They  said  he 
might.  They  did  not,  however,  tell  him  there  was  a  warrant  for 
his  arrest.  One  of  the  policemen  then  went  away,  and  the  other 
remained  in  the  room  with  the  prisoner.  The  prisoner  asked  if 
he  might  go  into  the  next  room  for  his  dinner.  The  policeman 
said  "No,"  but  that  he  might  have  his  dinner  brought  in  there. 
Shortly  after,  Sub-Inspector  Gardiner  came  in.  He  held  the 
warrant  in  his  hand,  and  said  to  the  prisoner  that  this  was  a 
warrant  for  his  arrest.  He  did  not  read  it,  nor  touch  the 
prisoner.  The  prisoner  said,  "Is  my  name  in  it?"  and  came 
forward,  as  though  to  look  at  the  warrant,  turned  the  key  in  the 
door,  and  leaped  out  of  the  window.  He  was  not  arrested  till 
nearly  one  year  and  a-half  afterwards. 

Sub-Inspector  Gardiner  admitted,  on  cross-examination,  that 
the  movements  of  the  prisoner  and  his  conversation  were  not  of  a 
nature  to  imply  submission  to  the  warrant,  but  merely  a  desire  to 
gain  time. 

Falkinery  Q.C.,  for  the  prisoner,  submitted  that  there  was  no 
evidence  of  an  arrest.  The  policeman  had  made  no  arrest  in  the 
first  instance.  The  prisoner  had  merely  waited  for  the  visit  of 
the  sub-inspector  at  their  request.  E\ren  if  the  prisoner  was 
under  compulsion,  it  was  not  a  legal  arrest,  as  the  police  had  not 
a  warrant,  nor  did  they  communicate  its  existence  to  the  prisoner. 
On  the  arrival  of  the  warrant  there  was  no  arrest,  actual  or  con- 
structive. After  Grardiner's  arrival,  the  prisoner  was  never  put 
under  compulsion,  nor  made  any  submission. 

His  Lordship  ruled  that  the  arrest  was  perfect.  The  arrest  by 
the  policeman  was  good,  subject  to  the  production  of  the  'W'an^ut 
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afterwards.     On  the  arrival  of  Gardiner .  with  the  warrant  the 
arrest  was  complete. 

Falkiner,  Q.C.^  then  objected  that  this  warrant  is  not  criminal 
process^  and  therefore  there  was  no  offence.  It  is  nothing  more 
than  a  process  for  detention  daring  the  Qeeen^s  pleasure.  It  is 
no  offence  at  common  law  to  escape  from  custody,  unless  the 
custody  be  of  criminal  process.  The  warrant  is  issued  at  the 
discretion  of  the  Lord  Lieutenant  in  Council,  and  implies  no 
offence  committed  or  suspected  to  have  been  committed.  It  is 
merely  process  for  safe  keeping. 

His  Lordship,  however,  overruled  this  objection  also,  and  sent 
the  case  to  the  jnry,  but  reserved  the  consideration  of  the  entire 
case  for  the  Court  above. 

Convicted. 

Attorney  for  the  prosecution,  /.  H,  ParJdnaon, 

Attorneys  for  the  prisoner,  /.  La/wless  and  T.  Bowlcmd. 

[NOTB. — This  case  was  never  reserved  for  the  Court  above,  as  the  term  of  imprison- 
ment had  expired  before  there  was  a  possibility  of  the  sitting  of  the  Court.— 
Rbpobtbb.] 


CRIMINAL  LAW   CASES.  69 


COURT  OP  CRIMINAL  APPEAL. 
June  8  and  7,  1866. 

(Before  LSFBOY^  C.  J.,  MoNAHAN^  C.J.;  0'BBIBN,Bj80GH,PlTZaBRALD, 

and  O'Hagan,  JJ.  ;  FirzaBRALD,  HuaHBS,  and  Dbasy,  BB.) 

Rbg.  v.  GiLiiis.(a) 

Admissibility  of  confession  obtained  in  expectation  of  being  received 
cw  Qusen^s  evidence,  upon  subsequent  refusal  to  prosecute. 

The  prisoner  had  volunteered  a  statement  implicating  himself  and 
others  ill  the  Fenian  conspiracy  to  a  constable  who  camie  to  his 
house  to  search  for  arms.  The  constable  ashed  the  prisoner, 
"  Had  he  any  objection  to  tell  that  to  the  superintendent  ?'^  The 
prisoner  said  he  had  not ;  whereupon  he  went  with  the  constable  to 
the  superintendent,  and  thence  to  a  magistrate,  where  he  made  an 
information  on  oath  to  the  same  effect.  The  prisoner  was  not 
cautioned  in  the  vsv^  way,  but  v>o  inducement  was  offered  to  him 
to  make  the  information.  A  few  days  subsequently  he  was  asked 
to  come  and  hear  the  information  read  in  the  presence  of  the 
accused  persons.  He  went,  and  made  a  further  information,  and 
on  that  occasion  said,  "  I  came  here  to  save  mysel/.^^  No  caution 
was  given  on  this  occasion,  and  he  was  bownd  over  to  prosecute, 
and  was  considered  by  the  magistrate  as  an  approver.  The 
prisoner  was  not  then  in  custody,  nor  was  there  any  charge 
against  him.  Subsequently  he  refused  to  prosecute,  amd  was 
then  arrested,  tried,  and  convicted.  At  the  trial  his  own 
informations  were  used  against  him  : 

Held    {Monahan,   O.J.,   and    Keogh,  J.,   dissentientes)  ^  that   tlie 

■  informations  were  not  properly  received,  and  that  the  convibtion 
was  consequently  bad : 

Per  Fitzgerald  and  Deasy,  BB. — The  first  information  was  rightly 
received,  as  the  prisoner  ga/ve  no  intimation  of  the  expectation  under 
which  he  made  the  informsition  ;  but  the  second  was  inadmissible. 

THIS  was  a  case  stated  by  Keogh,  J.,  for  the  opinion  of  the 
Court.  The  prisoner  was  convicted  of  treason  felony  at 
the  Special  Commission,  in  Green-street,  and  sentenced  to  five 
years'  penal  servitude. 

(a)  Reported  by  W.  Mulrolland,  Esq.,  Barriaier-at-Law. 
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Rbo.  Mr,  J,  c.  Stronge  was  examined  as  witness  at  the  trial. — I  am 

Giiijs.      ^^®  ^^  ^^^  divisional  magistrates  for  the  city  of  Dublin.     I  prove 

certain  depositions  of  the  prisoner ;   the  first  taken  on  the  27th 

1866.  of  September,  and  resworn  with'  a  further  information  on  the  5th 
Evidence—  of  October,  1865.  The  prisoner  made  the  information  on  oath. 
Confession,  and  signed  it  in  my  presence.  He  was  produced  by  a  member 
of  the  police  as  a  person  wishing  to  give  evidence  for  the 
Crown.  I  examined  him  as  to  pike-making.  I  did  not  then 
know  that  he  knew  anything  of  the  conspiracy ;  his  statements 
came  out  one  after  another  as  I  pursued  the  subject.  I  did  not 
look  on  him  as  an  informer,  but  as  an  ordinary  Crown  witness. 
He  was  not  in  custody  then.  I  swore  him ;  I  gave  him  no  caution 
whatever,  and  did  not  consider  he  would  implicate  himself.  I 
did  not  caution  him  the  second  time  either  (5th  of  October) .  I  did 
consider  him  on  the  second  occasion  in  the  light  of  an  approver. 
Not  the  slightest  inducement  was  held  out  to  him  on  the  first  or 
second  occasion  by  me  or  by  anyone  to  my  knowledge. 

Charles  Smith  (a  detective)  examined. — On  the  26th  of  September 
I  went  to  prisoner's  house  and  said,  "  I  understand  you  have  a 
forge.*'  Prisoner  then  volunteered  a  statement  that  he  had  let 
the  forge  to  one  Michael  Moore,  and  that  Moore  and  others  were 
accustomed  to  make  pikes  there.  I  left  and  returned  the  next 
day,  and  asked  him  was  he  willing  to  come  and  state  to  the 
superintendent  what  he  had  told  me.  He  said  he  was,  and  came 
away  perfectly  voluntarily.  I  did  not  hold  out  the  slightest 
threat  or  inducement  to  him  to  make  him  give  evidence.  He 
told  me  he  had  attended  Fenian  meetings,  and  was  a  sergeant  in 
the  society.  This  conversation  went  on  while  I  was  searching. 
On  the  5th  of  October  I  returned,  and  asked  him  to  come  and 
hear  his  informations  read  before  the  accused.  He  at  once  came. 
He  was  not  in  custody. 

Superintendent  Ryan  examined. — I  brought  Gillis  down  to  the 
magistrate.  He  came  voluntarily.  I  introduced  him.  I  never 
held  out  any  threat  or  inducement  whatever.  I  asked  him  had 
he  any  objection  to  give  information.  He  said  he  had  not.  I 
did  not  teU  him  he  ought  not  to  criminate  himself.  1  knew  from 
his  own  voluntary  statement  that  he  was  implicated,  in  the 
conspiracy.  I  asked  him  whether  he  was  wilUng  to  make  that 
statement  to  a  magistrate,  and  he  said  he  was.  I  then,  in  the 
prisoner's  presence,  said,  "  There  is  a  man  called  Gillis,  and  would 
your  worship  hectr  what  he  has  to  say  ?  "  I  understood  him  to 
go  before  the  magistrate  as  a  witness^  and  I  am  sure  he  understood 
the  same. 

During  the  progress  of  the  case,  the  Crown  tendered  in 
evidence  the  prisoner's  informations  of  the  27th  of  September  and 
the  5th  of  October.  Counsel  for  the  prisoner  objected  to  their 
reception,  as  having  been  made  under  an  expectation  that  the 
prisoner  would  be  taken  as  an  approver  or  witness,  such  ex- 
pectation having  been  induced  by  the  conduct  of  persons  in 
authority  \  and  that,  being  on  oath,  he  was  bound  to  answer  all 
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Juestioiis  put  to  him  unless  he  said  it  would  criminate  himself  to         ^^• 

The  learned  judge  received   the  informations,  reserving  the        

point  as  to  the  legality  of  such  reception  for  the  Court  of  Criminal       ^^• 
Appeal.      The  informations   contained  various    self-criminating    Evidence-^ 
statements^  implicating  the  prisoner  in  the  Fenian  conspiracy.    Conjfession. 
The  prisoner  was  asked>  on  cross-examination,  while  making  the 
informations  of  the  5th  of  October,  '^  How  much  do  you  expect  for 
this  job?''  and  he  replied,  "I  swear  I  expect  nothing;  I  came 
to  save  myself."     The  prisoner  subsequently  refused  to  prosecute 
the  persons  he  had  informed  against,  and  was  then  put  on  his 
trial  by  the  Crown.     This  last  fact,  however,  was  not  in  evidence. 

Butt,  Q.O.,  and  Waters,  for  the  prisoner. 

Heron,  Q.C.,  and  /.  E.  Walshe,  Q.C.,  for  the  Crown. 

The  authorities  cited  on  both  sides  were  as  follows : — Rudd's 
case,  Leach  C.  C.  115  ;  Reg.  v.  Johnston,  15  Ir.  Com.  Law  R.  60; 
McHugVs  case,  7  Cox  Crim.  Cas.  483 ;  Reg.  v.  Bentley,  6  C.  &  P. 
148 ;  Reg.  v.  Lewis,  6  C.  &  P.  161  ;  Reg.  v.  Baldry,  2  Den.  Cr.  C. 
430 ;  Reg.  v.  Wheeley,  8  C.  &  P.  250 ;  Reg.  v.  Davis,  6  C.  &  P. 
1 77 ;  Reg.  v.  Owen,  9  C.  &  P.  238 ;  Hall's  case,  2  Leach  C.  C.  559 ; 
Reg.  V.  Boswell,  1  Car.  &  M.  584  ;  Reg.  y.  Burleij,  2  Stark.  Ev.  13,  n. 

(yHAOAN,  J. — I  may  say  at  once  that  my  judgment  will  rest 
entirely  upon  a  consideration  of  the  first  of  the  objections  in  the 
case  stated.  I  do  not  consider  the  fact  of  their  being  made  on  oath 
would  render  the  informations  inadmissible,  provided  they  were 
made  voluntarily  and  spontaneously ;  the  real  question  in  the  case 
is  the  objection  that  the  prisoner  made  the  depositions  under  the 
expectation  that  he  would  be  relieved  from  the  penal  consequences 
of  his  guilt  by  being  accepted  as  an  approver.  All  the  cases  cited 
to  us  result  in,  or  are  consistent  with,  an  honourable  principle  in 
our  law,  expressed  in  Lew.  C.  C.  125,  "that  a  self-criminating 
statement  cannot  be  evidence  against  a  prisoner  if  he  have  made 
it  under  any  expectation  of  advantage  or  fear  of  injury."  A  quali- 
fication of  this  doctrine  was  introduced  by  Patteson,  J.,  in  Reg.  v. 
Taylor,  viz.,  that  the  inducement  or  threat  must  be  made  by  some 
person  in  authority.  On  this,  however,  there  seems  some  difier- 
ence  of  opinion :  {Reg.  v.  Spenser,  7  C.  &  P.  776.)  As  these  infor- 
mations, however,  appear  to  me  inadmissible  in  either  view,  it  will 
not  be  necessary  to  discuss  that  question.  I  think  the  question 
must  be  put  thus— Was  the  prisoner  induced  by  a  person  in 
aathoriiy  to  make  the  informations  criminating  himself,  on  which 
the  Crown  has  relied,  by  the  hope  of  obtaining  the  immunity  of 
an  approver?  I  think  he  was,  and  that  the  information  was, 
ther^ore,  improperly  received  and  submitted  to  the  jury.  The 
prisoner's  position  was  this  when  he  made  the  information.  The 
police  came  to  his  forge,  and  he  then  voluntarily  made  a  statement 
to  them.  [His  Lordship  then  detailed  the  conversation  between 
the  prisoner  and  the  detective.]  All  this  conversation  was  given 
in  evidence  without  any  objection,  and  very  properly  so,  as  it  was 
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^.^-        made  without  any  objection  whatsoever ;  and  it  might  in  itself 
Gnjjs.       bflive  been  sufficient  to  procure  a  verdict  against  him.    The  poKoe, 

however,  were  not  to  be  satisfied  with  a  single  conviction.     They 

^^^^-  brought  him  before  a  magistrate,  perfectly  voluntarily  no  doubt. 
Evidence—  f^^  when  asked  he  said  he  had  no  objection  to  do  so.  There  he 
Confession,  detailed  his  own  guilt  and  that  of  others ;  was  pressed  and  inter- 
rogated for  further  evidence,  without  caution,  and  disclosed  fully 
the  entire  case  against  himself.  In  the  first  place,  there  cannot 
be  any  doubt  that  when  he  did  all  this  he  was  virtually  in  custody. 
He  had  confessed  his  guilt,  and  was  in  the  power  of  the  police ; 
it  was  their  duty  to  arrest  him,  and  undoubtedly  they  would  have 
done  so  if  he  had  refused  to  become  approver.  In  the  next  place, 
he  was  asked  to  give  this  evidence  by  a  person  having  authority 
instantly,  to  arrest  him  and  give  him  up  to  justice  if  he  hesitated 
to  swear  against  his  confederates ;  and  finally,  he  became  a  Grown 
witness,  in  the  reasonable  expectation  that  he  would  escape 
punishment  as  a  return  for  his  accepted  services  in  bringing 
other  offenders  to  justice.  This  being  so,  the  prisoner  made  his 
information  under  an  inducement  of  hope  held  out  by  a  person  in 
authority,  and  that  confession  cannot  ^e  made  admissible  by  his 
refusal  to  keep  his  bargain  with  the  Crown.  We  have  in  evidence, 
not  only  the  prisoner's  own  declaration  of  his  hope  of  safety,  but 
the  conduct  of  the  magistrate  shaped  on  the  belief  that  that  hope 
was  well  founded.  I  do  not  dwell  on  the  mere  existence  of  the 
hope  in  the  prisoner's  mind.  No  doubt  every  admission  is  inspired 
by  some  hope ;  but  it  is  because  that  such  hope  appears  to  me  to 
be  the  reasonable  result  of  a  communication  from  a  person  in 
authority  that  the  confession  becomes  inadmissible.  This  is  the 
substance  of  Baron  Gumey's  decision  in  the  cases  fi-om  C.  &  P. 
cited  to  us.  The  case  of  R.  v.  McHugh  (7  Cox  Crim.  Cas.  483) 
appears  to  me  a  much  stronger  case  than  the  present;  and 
it  has  been  expressly  decided  that  no  confession  made  with  "  a 
view,  and  under  the  hope,  of  being  thereby  permitted  to  turn 
King's  evidence "  is  inadmissible :  (HalVs  case,  2  Leach  559 ; 
3  Buss,  on  Crimes,  373.)  However,  we  have  been  much 
pressed  with  Reg.  v.  Burley  {supra),  which  was  cited  to  support  the 
argument  that,  even  though  this  be  so,  a  prisoner  who,  after  being 
accepted  as  an  approver,  declines  to  give  evidence  against  his 
accompUces,  may  be  tried  and  convicted  on  his  own  confession. 
I  do  not  think  that  case  affects  the  present.  It  merely  establishes 
that  if  the  approver  break  his  bargain  with  the  Crown  he  shall  not 
be  allowed  the  benefit  of  it,  but  the  witness  and  the  prosecutor 
are  relegated  to  their  original  positions.  If  the  prosecutor  then 
can  make  out  his  case  by  legal  evidence,  by  confession  or  other- 
wise, the  prisoner  must  abide  by  it.  But  that  is  no  authority  for 
convicting  him  on  illegal  evidence,  on  a  confession  not  voluntarily 
made,  and  with  the  inducement  of  hope  or  fear.  I  have  no  fear 
that  this  decision  \7ill  have  any  of  the  injurious  consequences 
predicted  by  the  counsel  for  the  Crown.  It  is,  in  my  opinion, 
strictly  in  accordance  with  the  rudimental  doctrines  of  law  by 
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which  the  sabject's  liberty  is  protected^  and  will  not  give  any         *^■^• 
immunity  to  the  approver  who  refuses  to  supply  the  evidence  he      giius. 

had  contracted  to  furnish.     The  moment  he  does  so  he  may  be        

put  in  the  dock  as  if  he  never  had  any  connection  with  the        ^^^' 
Crown^  with  all  the  disadvantage  of  the  disclosures  he  has  made    Euident»-~ 
against  himself^  as  a  means   for  the  Crown  to   obtain  further    Confession, 
independent   evidence   against   him^   although   they   cannot    be 
directly  used  at  the  trial.     I  am  of  opinion  that  this  conviction 
should  be  quashed. 

Dbasy^  B.^  thought   the    second  deposition    of   the  prisoner 
inadmissible. 

Fitzgerald  and  O'Bbien^  JJ.^  and  Hughes^  B.^  concurred  with 

(yHAGAN,  J. 

Fitzgerald^  B. — I  think  the  information  of  the  27th  of  September 
was  admissible  against  the  prisoner^  but  the  second  was  not 
properly  received.  There  are  three  conditions  necessary  to 
render  a  confession  inadmissible  :  (1.)  The  existence  of  a  charge 
made  against^  or  a  suspicion  attached  to^  a  prisoner.  (2.)  The 
presence  of  a  person  in  authority.  (3.)  Some  reason  to  infer  that 
the  admission  is  made  under  the  influence  of  hope  or  fear^  sanc- 
tioned in  some  way  by  such  person  in  authority.  The  prisoner 
here  was  on  both  occasions  under  suspicion^  and  by  his  confession 
he  placed  the  constable  in  the  position  of  a  person  in  authority. 
It  is  clear  there  was  no  express  promise  on  either  occasion.  Nor 
on  the  27th  of  September  is  there  any  means  of  determining 
what,  if  any,  hope  existed  in  the  prisoner's  mind,  stiU  less  of 
discovering  any  sanction  from  the  officer.  The  magistrate  was 
not  told  that  the  prisoner  was  implicated,  though  no  doubt  he 
continued  to  ask  questions  after  he  discovered  that  he  was  so 
implicated.  But  to  rely  with  any  weight  on  the  conduct  of  the 
magistrate  as  sanctioning  the  hope  created  by  the  usage  of 
receiving  approvers^  evidence,  there  must  be  some  intimation  to 
him  that  the  prisoner  so  hoped.  As  no  such  intimation  was  made 
on  the  27th  of  September,  I  think  the  information  made  on  that 
day  admissible.  But  on  the  5th  of  October,  a  clear  intimation 
was  given  by  the  prisoner  of  his  expectation,  and  this  we  must 
take  to  have  been  sanctioned  by  the  magistrate  by  his  conduct. 
The  information  made  on  that  day  was  therefore  inadmissible. 

Kbogh,  J. — I  regret  that  I  am  obliged  to  differ  from  the 
opinions  expressed  by  the  members  of  the  Court  who  have  pre- 
ceded me.  It  is  remarkable  in  this  case  that,  if  the  informations 
had  never  been  used,  there  was  sufficient  evidence  to  have  con- 
victed the  prisoner,  assuming,  of  course,  that  the  jury  believed 
it.  When  the  informations  were  objected  to,  they  might  have 
been  withdrawn,  and  the  case  of  the  Crown  would  have  suffered 
little  or  nothing  by  such  a  course.  The  counsel  for  the  Crown, 
however,  acting  in  that  spirit  which  characterised  them  through- 
out the  prosecution,  agreed  to  give  the  prisoner  thtf  benefit  of  any 
question  he  could  raise  on  the  legality  of  their  reception,  and  in 
that  course  I,  as  presiding  judge  at  the  trial,  entirely  concurred. 
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1866. 

Evicknce — 
Confession. 


What^  then^  are  the  circumstances  under  which  these  admissions 
were  made  ?  GKllis  has  been  improperly  spoken  of  as  'Hhe  prisoner^' 
at  the  time  of  the  making  of  these  informations.  He  was  not  a 
prisoner;  there  was  no  charge  whatever  against  him.  [His  Lord- 
ship read  the  evidence  up  to  the  making  of  the  first  information.] 
What  is  there'  in  the  four  corners  of  this  evidence  to  lead  any 
rational  man  to  suppose  that  the  least  particle  of  inducement  was 
held  out  to  make  this  man  confess  ?  However^  on  the  second 
occasion  he  made  the  statement^  '^  I  came  here  to  save  myself.^' 
Now^  I  do  not  think  a  due  consideration  has  been  given  to  the 
rule  which  excludes  certain  confessions  made  bv  a  prisoner.  Surely 
a  confession  is  not  to  be  excluded  unless  the  Cfourt  is  clear  that  no 
motive  of  any  kind  operated  in  the  mind  of  the  person  making 
it.  It  is  ahnost  impossible  to  suppose  such  a  case.  It  is  not 
the  operation  of  every  motive  ^nuch  will  render  a  confession 
inadmissible.  Motives  of  cupidity,  vindictiveness,  revenge,  will 
not  affect  it.  An  exhortation  to  tell  the  truth,  though  coming 
from  a  person  in  authority  {Reg,  v.  Bald/ry,  2  Den.  Cr.  C.  430), 
an  appeal  to  a  person's  religious  feelings,  however  powerful, 
in  inducing  him  to  confess,  will  not  invalidate  his  confession : 
{Qillam^s  case,  3  Russ.  on  Crimes,  405  j  R.  v.  Wa/mery  lb,  395.)  And 
the  reason  is  that  these  are  not  motives  likely  to  make  his  con- 
fession false.  In  Mr.  Greaves's  edition  of  Buss,  on  Crimes,  the 
learned  editor  says  the  proper  question  is  whether  the  inducement 
held  out  is  likely  to  make  the  confession  untrue.  The  fact  that 
this  man  had  an  idea  that  he  would  derive  some  benefit  from  his 
confession  was  not  likely  to  make  it  untrue.  I  think  the  case  of 
Reg,  V.  Ohidley  (8  Cox  Orim.  Cas.  365)  is  exactly  similar  to  the 
present  case,  and  I  must  regard  it  aa  a  high  authority  considering 
the  great  judge  who  decided  it.  In  that  case,  as  here,  the 
great  point  was  that  the  proposal  to  confess  came  from  the  prisoner 
himself.  As  to  McHugh's  case  {ubi  supra),  I  think  the  difference 
between  that  case  and  the  present  is  vital.  McHugh  was  in 
custody,  Gillis  was  not.  I  think  the  informations  were  properly 
received,  and  it  would  be  dangerous  to  the  administration  of 
justice  to  hold  otherwise. 

MoNAHAN,  C.  J.,  agreed  with  Keooh,  J. 

Lbfeoy,  C.  J.,  agreed  with  the  majority. 

Oonviction  quashed. 


Attorney  for  the  Crown,  The  Grown  Solicitor. 
Attorney  for  the  prisoner,  J.  Lawless, 
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ixtlat(tt. 

COURT  OP  CRIMINAL  APPEAL. 

November  26  cmd  27,  1867. 

(Before  Pioot,  C.B.,  O^Bbibn,  O^Hagan,  and  Moebis,  J  J.,  and 

Fitzgerald,  B.) 

Reg.  V,  Toole. 

Treasure  trove — Indictment. 

It  is  not  7iecessa/ry  in  cm  indictment  for  concealing  treaswre  trove  to 
allege  an  inquisition  before  the  coroner,  or  to  show  the  title  of  the 
Crown  by  office  found. 

And  a  conviction  for  concealing  treasure  trove  is  good,  although  no 
proof  has  been  given  of  such  inquisition  (w  office  found, 

THIS  was  a  case  reserved  for  the  opinion  of  the  Conrt  by  Mr. 
Justice  Fitzgerald  and  Mr.  Baron  Deasj. 
The  prisoner  was  tried  at  the  Commission  Court  for  the  county 
and  county  of  the  ciiy  of  Dublin,  on  the  11th  of  February,  1867, 
upon  a  charge  of  concealing  treasure  ttove.     The  following  is  a 
copy  of  the  indictment : — 

County   of   Dublin, ")  The  jurors  for  our  Lady  the  Queen  upon 
to  wit.  J      their  oath  present  that  on  the  30th  of 

June,  1866,  Peter  Toole,  then  of  Qardiner's-row,  Booterstown, 
labourer,  while  working  at  and  digging  out  a  sewer  being  con- 
structed on  certain  premises  at  South-hill,  near  Booterstown 
aforesaid,  in  the  parish  of  Booterstown,  and  county  of  Dublin,  did 
find  hidden  under  the  ground  and  soil  of  said  premises  certain 
treasure  of  silver,  of  the  value  of  14Z.  and  upwctrds  of  lawful  money 
of  Great  Britain  and  Ireland,  and  which  said  treasure  was  of 
ancient  time  hidden  as  aforesaid,  and  the  owner  whereof  at  the 
time  when  the  scmie  was  so  hidden  ccmnot  now  be  found,  and  that 
our  Lady  the  Queen,  in  right  of  her  Royal  Crown,  and  by  virtue 
of  her  prerogative  royal,  is,  and  at  the  time  of  the  said  finding  was, 
entitled  to  the  said  treasure  so  found  as  aforesaid ;  and  upon  their 
oath  aforesaid  do  further  present  that  the  said  Peter  Toole  from 
thence  hithei-to  did  unlawfully,  wilfully,  and  knowingly  conceal 
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^^»>-        the  finding  of  the  said  treasure  from  the  knowledge  of  our  Lady 

Tools.       ^^^  Queen^  against  the  peace  of  our  Lady  the  Queen^  her  Crown 

and  dignity. 

1867.  And  the  jurors  for  our  Lady  the  Queen  upon  their  oath  do 

Treasvre  trove  ^ii^ther  present  that  on  the  30th  of  June,  1866,  Peter  Toole,  then 
--Indictment,  of  Grardiner's-row,  Booterstown,  labourer,  while  working  at  and 
digging  out  a  sewer  being  constructed  on  certain  premises  at 
South-hiU,  near  Booterstown  aforesaid,  in  'the  parish  of  Booters- 
town, and  county  of  Dublin,  did  find  hidden  under  the  ground  and 
soil  of  said  premises  certain  treasure  of  silver  to  the  vaJue  of  14Z. 
and  upwards  of  lawAil  money  of  Grreat  Britain  and  Ireland,  and 
which  said  treasure  was  of  ancient  time  hidden  as  aforesaid,  and 
the  owner  whereof  at  the  time  when  the  same  was  so  hidden 
cannot  now  be  found,  and  that  our  Lady  the  Queen,  in  right  of 
her  Royal  Crown,  and  by  virtue  of  her  prerogative  royal,  is,  and  at 
the  time  of  the  said  finding  was,  entitled  to  the  said  treasure  so 
found  as  aforesaid;  and  upon  their  oath  aforesaid  do  further 
.  present  that  the  said  Peter  Toole  from  thence  hitherto  did  unlaw- 
ftiUy,  wilfully,  knowingly,  and  fraudulently  conceal  the  finding  of 
the  said  treasure  from  the  knowledge  of  our  Lady  the  Queen, 
against  the  peace  of  our  Lady  the  Queen,  her  Crown  and  dignity. 

Joseph  Byan  was  a  fellow-labourer  with  the  prisoner,  and  was 
engaged  with  him  in  making  a  sewer  near  Booterstown.  While 
working  at  a  depth  of  2ft.  6in.  below  the  surface  prisoner  struck 
an  earthenware  crock  with  a  pick,  and  split  it,  whereupon 
some  coin  fell  out.  Prisoner  desired  witness  to  keep  a  look  out 
while  he  picked  up  the  coin,  and  promised  that  they  should  share 
it  in  equal  parts.  The  prisoner  then  picked  up  the  coin  and 
carried  it  on.  Witness  and  prisoner  sold  some  of  the  coins 
afterwards. 

Constable  Thomas  Dolan  proved  that  he  found  twenty-six  pieces 
of  silver  coin,  now  produced.  (The  coins  handed  up  to  the  Court 
appeared  to  be  of  the  reigns  of  Elizabeth  and  Charles  and  the 
Cfommonwealth.)  Found  the  coins  inside  the  paDiasse  of  prisoner's 
bed.  On  searching  his  person  I  found  a  lOZ.  bank  note.  Prisoner 
told  him  he  had  found  the  coins,  with  others,  while  working,  and 
that  he  had  sold  the  remainder. 

John  Joseph  Dunn,  in  the  employment  of  Mr.  Donegan,  a 
jeweller,  bought  61  ounces  of  old  silver  coins  of  Elizabedi  and 
James  from  the  prisoner  at  4^.  lOd.  per  ounce.  The  prisoner 
brought  him  the  coins,  told  him  that  he  had  found  them  at 
Booterstown,  and  gave  his  name  and  address  quite  correctly. 

The  learned  judge  directed  the  jury  that  if  they  were  satisfied 
that  the  coin  in  question  was  silver  buried  or  hid  in  the  earth  at 
such  time  and  under  such  circumstances  that  the  owner  could  not 
be  known,  the  Queen  was  entitled  thereto  on  the  finding  thereof; 
and  that  if  the  defendant  found  it  and  knew  it  to  be  silver,  and 
with  such  knowledge  so  concealed  the  finding  as  to  satisfy  them 
of  his  intention  to  appropriate  it,  or  any  part  of  it,  to  his  own 
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nse^  and  deprive  the  person  entitled  of  it^  they  ought  to  find  him        ^^* 
goilty  of  the  charge.    They  were  s3ao  told^  on  the  authority  of      toolb. 

Meg.  V.  WiUett  (9  Cox  Grim.  Cas.  876,  to  which  reference  was  made        

by  the  connsel  for  the   Crown)  that  there  was  no  substantial        ^^^^' 
difference  between  the  coujits  of  the  indictment.  Treasure  trove 

The  defendant  was  convicted  on  the  first  count.  ^ItutictntBnt 

The  learned  judges  reserved  for  the  consideration  of  the  Court 
the  questions  following : 

(1.)  Whether  the  indictment  was  sufficient,  without  referring 
to  or  stating  any  inquisition  before  the  coroner  or  office  found,  as 
to  the  title  of  the  Queen  7 

(2.)  Whether  the  evidence  was  sufficient  to  sustain  the  indict- 
ment, without  showing  any  inquisition  before  the  coroner  or  office 
found,  as  to  the  title  of  the  Queen  ? 

/.  A.  Owrran,  for  the  prisoner. — ^This  treasure  becomes  the 
property  of  the  Crown  when  it  is  proved  to  be  without  an  owner. 
The  proper  legal  evidence  of  there  being  no  owner  is  the  inquisition 
and  office  found  before  the  coroner.  One  department  of  the 
coroner's  duty  is  to  inquire  whether  there  be  an  owner  or  not, 
and  there  is  no  evidence  of  title  in  the  King  till  the  inquisition  is 
produced.:  (stat.  4  Edw.  1;  Jervis  on  Coroners,  pp.  45,  46; 
i^recedents,  pp.  836-7.)  lliis  is  the  practice  in  England: 
{Thomas's  case,  Leigh  &  Cave  318;  Stanford's  '^  Pleas  of  the 
Crown,''  p.  39.)  Larceny  of  treasure  trove  cannot  be  maintained 
till  office  found :  (8  Inst.  108.) 

Warren,  Q.C,  (Attorney- Gteneral),  Harrison,  Q.C.  (Solicitor- 
General),  and  T.  P.  Law,  for  the  CrowUi  cited  Stanford  on 
Prerogative,  pp.  55-6;  Co.  Litt.  113;  1  Salk.  882;  1  Black.,  W. 
290 ;  2  Black.,  W.  409 ;  2  Buss,  on  Crimes,  296. 


November  27. 

PiooT,  C.B.,  now  delivered  the  judgment  of  the  Court. — 
We  are  of  opinion  that  it  was  not  necessary  to  show  any  inquisition 
before  the  coroner  or  office  found  as  to  the  title  of  the  Crown. 
It  therefore  becomes  unnecessary  for  us  to  consider  one  question 
apart  fix>m  the  other.  In  Stanford  on  Prerogative  the  author 
discusses  and  explains  (pp.  55,  56)  the  cases  in  which  it  is 
necessary  and  in  which  it  is  not  necessary  that  there  should  be 
an  inquisition  finding  property  to  belong  to  the  Crown  a  complete 
title  to  the  property.  After  stating  those  cases  (as  where  the 
subject-matter  is  an  interest  in  lands)  in  which  the  King  must  be 
seised  by  office  found,  he  proceeds  thus : — "  Other  prerogatives 
the  King  hath,  which  extend  only  to  personal  and  transitory 
things :  ad  bona  et  catalla  felonum,  vyreche  de  mare,  tresour  trove, 
or  the  profits  of  lands  of  clerks  convict  of  felony,  or  of  persons 
outlawed  in  a  personal  action,  to  these  things  it  seems  the  King 
is  entitled  although  there  be  no  office  or  other  matter  of  record 
found  of  them  as  it  should  appear  " ;  and  some  passages  are  cited 
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Rbq.        from  the  Year-Books  which  appear  to  the  author  to  warrant 
TooLB.       ^^^^  statement.     Stanford's  book  on  Prerogative  (as  well  as  his 

treatise  on  Pleas  of  the  Crown,  which  is  often  cited  in  the  text  of 

1867.  Lord  Coke's  reports)  is  a  work  of  considerable  authority.  I  cite 
Treasure  trove  ^^  ^^  ^^  evidence  of  what  in  his  time  was  the  opinion  of  the 
—Indictment.  Profession  on  the  subject.  A  similar  distinction  is  made  between 
property  of  a  freehold  nature  and  chattels  in  the  case  of  Ayloffy. 
Windham  (Jovelle's  Rep.  p.  8,  case  19) ;  in  Woodward  v.  Fox 
(2  Vent.  170);  in  Hwrvey  v.  WaU  (1  Roll.  826);  in  Harpur  y. 
The  Bailiues  and  Burgesses  of  Derby  (Sir  W.  Jones  426) ;  and 
in  the  argument  of  the  Recorder  of  London  in  Rex  v.  l^he 
Earl  of  Nottitighwm  (Lane's  Rep.  43).  Treasure  trove  is  not,  it  is 
true,  mentioned  in  those  cases.  But  the  ^^  ground  of  the  distinc- 
tion," according  to  which  it  was  deemed  not  necessary  that  office 
should  be  found  was,  that  the  subject-matters  were  goods  and 
chattels*  ("  transitory  chattels,"  according  to  the  phrase  used  in 
some  of  the  books),  or  of  the  nature  of  chattel  property.  One  of 
the  strongest  illustrations  of  the  law  laid  down  as  to  treasure 
trove  by  Stanford,  in  the  passage  which  I  have  cited,  is  to  be 
found  in  the  case  of  The  King's  Prerogative  in  ffcdtpeire  (12  Rep. 
13),  to  which  T  have  been  referred  by  Mr.  Baron  Fitzgerald. 
I  think  a  short  note  of  it  was  cited  during  the  argument  from 
Viner's  Abridgment  (tit.  "Treasure  Trove,"  pi.  12).  The  reso- 
lution of  the  Court,  as  reported  by  Lord  Coke,  is  as  follows : — "  It 
was  resolved  that  this  taking  of  saltpetre  is  a  purveyance  of  it  for  the 
making  of  gunpowder  for  the  necessary  defence  and  safety  of  the 
realm.  And  for  this  cause,  as  in  other  purveyances,  it  is  an  incident 
inseparable  to  the  Crown,  and  cannot  be  granted,  demised,  or 
transferred  to  any  other,  but  ought  to  be  taken  only  by  the 
Ministers  of  the  King  (as  other  purveyances  ought),  and  cannot 
be  converted  to  any  other  use  than  for  the  defence  of  the  realm, 
for  which  purpose  only  the  law  gave  the  King  this  prerogative. 
And  it  is  not  like  to  the  mines  of  gold  and  silver,  for  there  the 
King  hath  interest  in.  the  metal,  and  therefore  there  he  may  dig  for 
-  it ;  quia  quando  lex  aliquid  alimii  concedit,  coneedere  videtur  id, 
sine  quo  res  ipsa  res  esse  non  potest,  (See  Plowden  in  *  Le  Case 
de  Monies.')  So  the  King  may  dig  in  the  land  of  the  subject  for 
treasure  trove,  for  he  hath  property."  According  to  the  law 
as  to  treasure  trove,  it  would  seem  that  the  property  might 
become  vested  in  the  Crown  before  it  was  dug  out  of  its  place  of 
concealment,  and  therefore  before  the  particulars  of  the  hidden 
treasure  were  ascertained  for  the  purpose  of  being  described  in 
the  inquisition.  The  law,  as  stated  by  Stanford  in  reference  to 
treasure  trove,  is  adopted  by  Mr.  Chitty  in  his  treatise  on  Pre- 
rogative, p.  259  :  "As  to  personalty,  the  general  rule  seems  to 
be  that  the  King  is  entitled  without  office  or  other  matter  ckf 
record,  as  in  the  case  of  goods  and  choses  in  auction  of  felons^ 
wreck  of  the  sea,  treasure  trove,  or  the  profits  of  lands  of  clerks, 
&c.,  convicted  of  felony,  or  of  persons  outlawed  in  a  personal 
action."     The  general   proposition  that   the   goods  of  a  felon 
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become  vested  in  the  Crown  upon  the  forfeiture,  without  office        ^^"^^ 
founds  is  indeed  now  so  well  estabUshed  that  it  hardly  needs  a      toolb. 

reference  to  authority  to  illustrate  it.     It  was   so  decided  in        

12  Car.  2,  in  Rex  y.  The  Executors  of  Wenttoorth   (1  Lev.  8),        ^• 

and  in  the  two  modern  cases  of  Bullock  v.  Dodds  (2  Barn.  &  Aid.  'jy^asur*  trove 

258,  cited  in  the  argument),  and  the  subsequent  case  of  Lambert  ^Indictment, 

V.  Taylor  (6  B.  So  C.  158),  the  rule  was  applied  to  chases  in  action, 

such  as  a  bill  of  exchange.    Lord  Tenterden,  in  his  judgment  in 

Bullock  V.  Dodds,  treats  simple  contract  debts  as  instantly  seised 

into  the  Kxag^s  hands  upon  outlawry.     Speaking  for  myself,  I 

must  say  it  seems  to  me  difficult  to  conceive  why  the  forfeited 

goods  and  choses  in  action  of  a  felon  should  become  vested  in  the 

Crown  immediately  upon  the  forfeiture,  and  treasure  trove  should 

not  be  similarly  vested  immediately  upon  the  finding.  In  each  case, 

so  &r  as  the  Crown  is  concerned,  tne  particulars  of  the  property  are 

for  the  most  part  unascertained.     There  is  no  more  a  record  of  the 

floods  or  choses  in  action  of  the  felon  than  there  is  of  treasure  trove, 
t  is  true  that  before  the  Crown  has  acquired  the  possession  of  the 
treasure  trove  (or  before  it  is  seised,  as  the  phrase  is,  into  the 
hands  of  the  Sovereign  by  inquisition)  a  person  cannot  be  indicted 
for  larceny  of  this  species  of  property :  (3  Inst.  108 ;  1  Hale  P.  C. 
510 ;  2  Hiskwk.  P.  C.  c.  19,  s.  38.)  But  this  is  plainly  a  result  of 
the  nature  of  the  offence  of  larceny,  by  which  the  asportation 
(that  is,  the  taking  aud  carrying  away  of  the  goods)  from  the 
possession,  actual  or  constructive,  of  the  owner  is  an  essential 
element.  It  is  also  true  that,  by  the  stat.  4  Edw.  1,  s.  2,  it  is 
enacted,  "  That  a  coroner  being  certified  by  the  King's  baUiffs,  or 
other  honest  men  of  the  country,  shall  go  to  the  places  where 
treasure  is  said  to  be  found.''  And  it  is  further  enacted,  '^  That  a 
coroner  also  ought  to  inquire  of  treasure  that  is  found,  who  were 
the  finders,  and  likewise  who  is  suspected  thereof;  and  that  may 
be  well  perceived  where  one  liveth  riotously,  haunting  taverns, 
and  hath  done  so  of  long  time  :  hereupon  he  may  be  attached  of 
this  suspicion  by  four  or  six  or  more  pledges  if  he  maybe  found." 
And  it  appears  by  the  case  of  Reg,  v.  Gullingford  (1  Salk. 
382,  cited  by  the  Solicitor-General),  and  from  the  recent  case 
(cited  by  Mr.  Curran)  of  Reg.  v.  Thomas  (9  Cox  Crim.  Cas. ; 
Leigh  &  Cave  313)^  the  practice  exists  in  England  of  trying 
the  prisoner  upon  a  charge  of  concealing  treasure  trove,  both 
on  an  indictment  and  on  the  inquisition  of  the  coroner  at  the 
same  time.  The  course  of  proceeding  upon  the  statute  of 
4  Edw.  1  is  mentioned  in  Stanford's  P.  C.  39,  40 ;  but  there 
is  nothing  in  that  statute  which  at  all  affects  any  right  of 
the  Crown  to  the  immediate  property  in  treasure  trove  when 
discovered  which  the  Crown  possessed  irrespectively  of  that  act 
of  Parliament ;  and  it  plainly  was  a  legislative  provision,  framed 
for  the  purpose  of  giving  effect  to  the  rights  of  the  Crown,  by 
casting  upon  a  public  officer,  the  coroner,  the  responsibility  of  at 
once,  upon  the  discovery  of  the  existence  of  treasure  trove,  insti- 
tuting an  inquiry  with  a  view  to  ascertain  the  property  and  its 
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^^'        particulars^  and  to  bring  the  concealer  of  it  to  justice.     It  is  well 
Tools.       known  that  in  times  of  public  trouble  the  insecurity  of  property 

led  to  its  being  often  concealed  by  the  owners,  who  in  various 

1867.  ways  were  disabled  from  returning  to  seek  it  in  the  place  of  its 
IVeasttre  trove  Concealment.  In  those  periods,  therefore,  it  was  a  much  more 
^Indictment.  Valuable  source  of  the  Crown's  casual  revenue  than  it  has 
been  in  later  times.  The  authorities  to  which  I  have  referred, 
and  the  analogy  afforded  by  such  of  them  as  do  not  directly 
deal  with  treasure  trove,  appear  to  me  to  show  beyond  any 
reasonable  doubt,  in  the  absence  of  any  opposing  authority, 
that  such  a  prosecution  as  the  present  is  maintainable  with- 
out oflSce  found.  The  case  of  Reg,  v.  Thomas  appears  to  me 
not  to  be  an  authority  for  either  side  in  this  argument — ^not  for 
the  Crown,  because  not  only  was  there  in  that  case  an  inquisition 
of  office,  but  the  prosecution  was,  in  fact,  founded  upon  it  as  if  it 
had  been  an  indictment ;  not  for  the  prisoner,  because  the  case 
reserved  by  the  judges  expressly  sought  the  decision  of  the  Court 
of  Criminal  Appeal  upon  the  question  "  whether  the  indictment 
and  inquisition,  or  either  of  tliem,  is  sufficient  in  law?"  The 
argument  was  applied  altogether  to  the  indictment;  though 
certainly  on  matters  which  seem  to  have  been  equally  presented 
by  the  inquisition.  In  conclusion,  I  must  observe  that  the  very 
nature  of  the  subject-matter  with  which  we  are  here  dealing  seems 
to  me  to  furnish,  in  the  absence  of  any  direct  opposing  authority, 
persuasive  reasons  for  making  the  decision  we  are  about  to  pro- 
nounce. If  such  a  prosecution  as  the  present  cannot  be  main- 
tained unless  the  property  has  been  first  made  the  subject  of  an 
inquisition  in  order  to  seise  it  into  the  possession  of  the  Crown,  a 
prosecution  would,  in  many  cases,  be  rendered  difficult  if  not 
impossible.  The  finder  and  concealer  of  treasure  trove  might 
melt  down  the  precious  metal  found,  might  procure  it  to  be  con- 
verted into  coin,  or  might  sell  it  for  purposes  of  manufacture  long 
before  the  Crown  or  the  coroner  could  take  any  proceeding,  under 
the  stat.  4  Edw.  1 .  And  it  would  seem  very  Uke  a  legal  solecism 
to  say  that  gold  and  silver,  the  exact  nature,  amount,  and  particulars 
of  which  were  only  known  to  the  finder,  should,  for  the  purpose 
of  seising  it  into  the  Queen's  hands,  be  made  the  subject  of  an 
inquisition  of  office  preliminary  to  a  prosecution  when  the  precious 
metals  (though  it  may  be  capable  of  proof  that  some  such  treasure 
was  found  and  concealed)  have  been  coined  and  expended  and 
dispersed  in  the  shape  of  money  long  before  it  was  possible  to 
hold  an  inquisition  or  to  institute  a  prosecution.  It  may  be 
difficult  or  perhaps  impossible  to  procure  testimony,  to  specify,  or 
to  enable  an  inquest  jury  to  find  the  particulars  of  the  goods  for 
the  purposes  of  an  inquisition ;  and  yet  it  may  be  not  difficult  to 
obtain,  for  the  purpose  of  a  prosecution,  evidence  to  show  that 
some  property,  capable  of  being,  in  law,  the  subject-matter  of 
treasure  trove,  was,  in  fact,  found  and  was  concealed  by  the  culprit. 
The  decision  of  the  Court  is  that  the  conviction  be  affirmed. 
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COUBT  OF  QUEEN'S  BENCH. 

Jcmua/ry  25,  29,  cmd  31,  1868. 

(Before  Whitbbibs,  G. J.,  CVBEOiN,  FirzasBALD,  and  Gbobgb,  JJ.) 

Bbo.  v.  Augustine  Co8TBLLo.(a) 

Pra4dice-~Fee8  of  the  Attorney -Oeneral — Error. 

There  is  no  legal  authority  for  the  fee  of  fifteen  gv/ineas  hitherto 
demanded  by  the  Attorney -Oeneral  for  perusal  cmd  consideration 
of  a  memorial  for  a  writ  of  error. 

Qfjuere.  May  the  Attorney -Oeneral  consider  am,  applicoMon  for  a 
torit  of  error  made  to  himself  in  person  as  in  Engla/nd ;  or  is  he 
hound  to  wait  for  a  memorial  to  the  Lord  Lieutena/nt  am,d  the 
reference  to  him  of  such  memorial  ? 

THIS  was  a  motion  for  a  conditional  order  for  a  mamdamiibs  to 
the  Attorney-General  to  hear  and  determine  whether  his 
fiat  for  a  writ  of  error  should  go  without  the  demand  of  a  fee  of 
fifteen  guineas.  The  affidavits  having  been  opened^  it  was  agreed, 
on  the  suggestion  of  the  Court,  that  notice  of  the  application 
should  be  served  upon  the  Attorney-General,  and  tixe  whole 
question  argued  without  the  conditional  order. 


Jwnuofiry  29. 

,  Heron,  Q.C.  {Molloy  with  him)  now  moved  upon  notice  in  the 
same  terms  the  affidavits  of  the  prisoner,  and  his  attorney  stated 
that  the  prisoner  had  been  tried  and  convicted  of  treason  felony, 
and  sentenced  to  twelve  years'  penal  servitude.  That  several 
important  questions  of  law  both  on  the  pleadings  and  on  the 
constitution  of  the  jury  had  arisen,  and  were  now  placed  on  the 
record  by  pleas  in  abatement,  puis  darrein  contmua/nce,  and 
challenges  to  the  poll.  That,  upon  the  14th  of  Januaiy,  the 
usual  memorial  was  forwarded  to  the  Lord  Lieutenant  by  the 

(a)  Reported  by  W.  Mulhouaxd,  Esq.,  BuTiBter-«t-Law. 
YOL.  XI.  a 
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^™'        prisoner  praying  for  a  writ  of  error,  which  memorial  was  accom- 

Adguctimb    panied  by  the  nsual  certificate  of  counsel,  and  by  a  letter  stating 

OoBTBLLo.     that  the  prisoner  was  an  American  citizen,  and  entirely  without 

■—        means  to  pay  the  usual  fee  of  fifteen  guineas,  and  asking  that  it 

•        should  be  remitted  in  this  instance.     To  this  letter  a  reply  was 

Writ  of  error  scut  ou  the  22nd  of  January,  by  Sir  T.  Larcom,  the  Under- 
— />e«.  Secretary  to  the  Lord  Lieutenant,  saying  that ''  his  Excellency  saw 
no  reason  why  the  usual  fee  should  be  remitted/'  The  affidavits 
further  submitted  that  no  authority  was  to  be  found  for  this 
demand  in  any  of  the  books  of  criminal  law,  and  that  no  such 
demand  is  ever  made  in  England. 

In  answer  to  these  affidavits  an  affidavit  was  sworn  by  Thomas 
Lynch,  who  said  that  he  had  been  clerk  to  the  Attomey-Greneral 
for  the  time  being  for  thirty  years ;  that  the  practice  had  been 
that  the  applicant  presented  a  memorial  to  the  Lord  Lieutenant, 
accompanied  by  such  documents  as  miffht  be  necessary;  that 
upon  the  presentation  of  such  memorial  the  applicant  lodged 
fifteen  guineas  in  the  Crown  Office  for  the  fees  of  the  Attomey- 
Greneral  and  his  clerk;  that  during  his  experience  the  fee  had 
invariably  been  paid,  except  in  the  case  of  Daniel  (VOoimell, 
when  it  was  remitted  by  the  Attorney-General  of  the  day. 

Heron,  Q.O.  {Molloy  with  him)  in  support  of  the  application. — 
No  authority  for  this  fee  can  be  produced.  It  is  not  mentioned 
in  any  book  of  Irish  criminal  practice,  nor  is  there  any  statutable 
authority  for  it.  It  cannot  rest  on  prescription,  as  its  amount  is 
sufficient  to  rebut  the  presumption  that  it  existed  in  the  reign  of 
Eichardll. ;  (Brj/an^v.  Foo^^  2  Law  Rep.  Q.B.I 61.)  Inthereignof 
Bichard  11.  this  sum  would  have  been  equivalent  to  484Z.  12s.  Sd. 
present  money.  It  is  unreasonable  to  expect  a  convicted  felon, 
whose  goods  and  lands  are  forfeited  to  the  Crown,  to  pay  such  a 
sum.  If  a  felon  is  not  entitled  to  a  writ  of  error,  ex  debito  jus- 
titicB,  at  all  events  he  is  entitled  to  have  the  question  considered. 
Such  a  demand  was  termed  by  Sir  A.  Harte  (Lord  Chancellor)  a 
''toll-bar  on  the  road  to  justice:*'  (Boe^a  case,  2  MoUoy  29.) 
Such  a  fee  is  repugnant  to  the  principles  of  our  law : 
(2  Inst.  209;  1  Stat.  W.  26.)  It  is  impossible  that  it  could  have 
been  exacted  in  the  great  majority  of  cases  where  writs  of  error 
have  been  granted  in  this  country,  as  the  position  of  the  parties 
would  not  permit  their  payment  of  it.  [Counsel  read  the  names 
of  a  number  of  cases  where  writs  of  error  had  been  granted 
to  persons  of  very  humble  circumstances.]  It  is  not  law  to  say 
that  the  Attorney-General  can  only  act  upon  reference  to  him  of 
the  case  by  the  Lord  Lieutenant.  There  is  no  mention  of  a 
memorial  in  the  books.  In  2  Gabb.  Crim.  Law,  576,  it  is  stated 
that  the  practice  is  to  send  the  record  and  counsel's  certifi- 
cate to  the  Attorney-General.  The  only  mention  of  anything 
like  a  memorial  is  the  statement  that  it  was  formerly  the  practice 
to  petition  the  Attorney-General;  but  that  is  no  longer  done. 
The  ancient  practice  is  more  constitutional,  as  the  Attorney- 
General  is  the  Queen's  officer^  not  the  Loi*d  Lieateiianfs.    The 
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piActiCe  itt  England  is  to  apply  to  the  Attottley^Grdnettil^  iiot  to       ^^• 
the  Orown,  or  any  Minister  of  the  Crown.    The  drror  of  applying    AxJousnim 
by  memorial  to  the  Lord  Lieutenant  in  Ireland  had  arisen  out  o(  A    Oostbllo. 
misapplication  of  the  21   &  22  Gteo.  3,  c.  49,  a.  3  (b.),  which        — 

directd  a  memorial  Or  petition  to  the  Lord  Lieutenant,  where  a        .* 

writ  of  error  returnable  into  Parliament  is  S6ught ;  and  upon  Such  Writ  of  irror 
a  memorial  being  presented,  the  statute  directs  a  f&e  of  8Z.  to  be  — ^^• 
paid.  The  object  of  this  statute  was  to  remedy  certain  doubts 
and  disputes  which  had  arisen  as  to  whether  writs  of  error  return* 
able  to  Parliament  should  be  returned  to  the  Lrish  or  the  English 
House  of  Lords.  No  other  fee  is  payable  for  any  writ  of  error 
except  a  fee  of  10«.  to  the  petty  bag  officer.  In  Grady  and 
Scotland's  Q.  B.  Practice,  pp.  79  and  884,  and  Ghide's  Practice, 
mention  is  made  of  a  fbe  of  8«.  8d. 

HarrUfon,  Q.C.  (Solicitor-Gteneral),  and  LcmBon,  Q.O.,  for  the 
Attomey-GhBueral.''— If  a  mandamms  be  issued  in  this  case  to  the 
Attorney-General,  it  will  be  useless,  as  the  return  to  the  writ 
must  be  that  he  hfts  received  no  memorial  or  application  for  the 
writ  of  error.  The  Attorney-General  has  no  power  to  consider 
whether  a  writ  of  6rror  shall  issue,  until  he  is  set  in  motion  by  the 
Lord  Lieutenant.  The  Attorney-General  is  the  Queen's  officer, 
it  is  true,  but  upon  this  question  of  granting  writs  of  error  the 
Queen  has  deputed  her  powers  to  the  Lord  Lieutenant.  His  com- 
mission deputes  to  him  the  power  of  pardoning,  punishing,  &c., 
aQ  criminals.  In  England  the  practice  has  been  dispensed  with, 
because  the  Attorney-General  is  the  Queen's  officer,  and  his  fiat 
gives  the  assent  of  the  Crown ;  but  here  the  Lord  Lieutenant 
represents  the  Crown,  and  you  cannot  substitute  the  Queen  or  the 
Queen's  officer  for  him.  The  writ  of  error  is  not  granted  on  the 
fiat  of  the  Attorney-General.  The  Attorney-General  advises  the 
Lord  Lieutenant,  and  upon  his  advice  the  secretary  directs  the 
writ  to  issue.  The  Attomey^General  never  had  the  memoried 
referred  to  him.  If  a  mandwrmis  goes  it  must  be  to  the  Lord 
Lieutenant.  [I^rrzoBBALn,  J. — ^The  writ  does  not  issue  on  the 
consent  of  the  Lord  Lieutenant,  but  of  the  Attorney-General. 
Your  argument  does  not,  therefore,  stand  the  test  of  practice.] 
The  Attorney-General  consents  merely  as  the  legal  adviser  of  the 
Lord  Lieutenant.  [O'Bribk  J. — In  the  present  case  it  is  clear, 
firom  the  Under-Secretary's  letter,  that  the  only  reason  for  not 
referring  the  memorial  was  the  absence  of  the  fee.  The  question 
of  the  legality  of  the  fee  is,  therefore,  the  substantied  one.]  The 
fee  has  never  been  questioned  as  a  matter  of  right,  though  it 
lias  firequently  been  omitted.  [In  the  course  of  the  argument 
FnzosRALD,  J.  produced  a  ^^  Betum  of  all  Fees  paid  to  Officers  of 
Justice^  made  in  Pursuance  of  an  Order  of  the  Irish  Houses  of 
Parliament/'  dated  1783.  In  the  list  of  fees  payable  to  the 
Attorney-General  no  mention  was  made  of  the  fee  in  question ; 
and  one  of  the  items  was  as  follows :  '^  Pee  payable  upon  consent 
to  any  writ,  where  mich  consent  necessary,  21,  6«."] 
MoUoy.  in  reply. — A  nolle  prosequi  is  entered  by  '^^  Attotney- 
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^^'■®*       General  npon  hia  own  responfiibility.    If  the  argument  for  .the 
AuGTOmra    Attorney-General  is  correct^  it  should  be  enter^  in  the  name 
GosiBLLo.     of  the  Lord  Lieutenant. 
^TTT  Whitbsidb,  O.J. — ^It  is  not  necessary  to  decide  two  important 

.*       questions  which  arise  on  this  motion,  and  we  must  not  be  taken 

Writ  of  error  to   express   any  opinion  upon  them.     First,  the  constitutional 

— /fe«».      question  as  to  the  position  of  the  Attorney-General  in  relation  to 

the  subject  and  the  Crown ;  and  next,  tike  question  whether  a 

Eerson  convicted  of  treason  or  felony  is  entitled  as  of  right  to 
aye  his  claims  for  a  writ  of  error  considered  and  determined 
upon  by  the  Attorney-General.  Upon  the  remainder  of  the 
question,  however,  we  are  clearly  of  opinion  that  no  foundation 
in  law  can  be  shown  for  this  fee  as  a  condition  precedent  to 
such  consideration  of  those  claims.  There  is  nothing  wonderful 
in  the  fact  that  it  has  been  paid  in  many  cases.  But  where 
it  is  sworn  that  the  person  demanding  the  writ  is  in  a 
state  of  poverty,  and  it  is  put  to  us  as  a  question  of  right, 
we  cannot  withhold  our  opinion  on  the  subject.  The  case 
of  Bryant  v.  Foot  would  show  that  this  fee  cannot  rest  on 
prescription,  even  in  the  absence  of  the  return  of  fees  produced 
by  Mr.  Justice  Fitzgerald,  which  shows  conclusively  that  the 
demand  is  of  no  antiquity.  It  will  be  well  for  the  Crown  to 
consider  what  they  will  do  and  inform  the  Court  at  an  early  day, 
so  as  to  avoid  any  awkwardness  in  dealing  with  this  motion. 


Jcmua/ry  31. 
The  Solicitor-General  now  read  the  following  written  statemejit: 

"  The  Attorney-General  has  instructed  me  to  say  that  in  the  case 
of  A.  E.  Costello  he  is  prepared  to  advise  his  Excellency,  after  the 
intimation  given  by  the  Court,  to  receive  the  memorial  of  the 
prisoner  without  requiring  the  lodgment  of  the  usual  fee  of 
fifteen  guineas,  and  that  a  like  practice  be  observed  for  the 
future  in  similar  cases.  The  Attorney-General  farther  desires 
me  to  say  that  he  makes  this  intimation  to  the  Court  on  the 
supposition  that  the  Court  will  either  refase  the  present  motion  or 
pronounce  no  rule  upon  it;  that  he  is  under  the  impression  that 
he  has  no  power  to  entertain  any  application  for  the  issuing  of  a 
writ  of  error  unless  submitted  to  him  by  the  Lord  Lieutenant/' 

Heron,  Q.O.,  applied  that,  if  no  rule  were  pronounced  upon 
the  motion,  a  statement  of  the  opinion  of  the  Court  already 
expressed  upon  the  UlegaHty  of  the  fee  should  be  incorporated  in 
the  order. 

The  Solicitor-Greneral  objected,  but  the  Court  held  that  the 
rule  should  contain  an  expression  of  opinion  that  the  fee  was 
illegal. 

RtUe  accordingly. 

Attorney  for  the  Crown,  The  Orown  Solidior. 
Attorney  for  the  prisoner,  /.  Scallan, 
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COURT  OP  CRIMINAL  APPEAL. 

April  25  wnd  May  2,  1868. 

(Before  Kellt^  C.B.^  KsATnra^  J.^  Piqott^  B.^  M.  Smith^  J.^  and 

Hannen^  J.) 

Rbo.  v.  J.  A.  CBAB.(a) 

False  pretences — Ohiammg  money  by  pretending  to  carry  on  a 

certain  business. 

The  prisoner  obtained  a  swm  of  money  from  the  prosecutor  by 
pretending  that  he  ca/rried  on  an  extensive  bvsiness  as  an 
anctioneer  and  house  a^ent,  a/nd  that  he  wanted  a  clerks  and 
that  the  m^ney  was  to  be  deposited  as  security  for  the  prosecutor^ s 
honesty  as  such  clerk.  The  jury  found  that  the  prisoner  was 
not  carrying  on  tha^  b^tsiness  at  all : 

Held,  that  this  was  a/n  indictable  false  pretence. 

CASE  reserved  at  the  Middlesex  Sessions  for  the  opinion  of 
this  Court. 

John  Aagostos  Crab  was  tried  at  the  Middlesex  Sessions  on 
the  27th  of  March^  1868^  for  having  obtained  various  smns  of 
money  from  severed  persons  by  Mse  pretences  with  intent  to 
defirand. 

The  pretences  relied  npon  were^  that  he  was^  at  the  time  he 
obtained  the  moneys,  carrying  on  an  extensive  business  as  a 
surveyor  and  house  agent,  and  that  he  had  employment  for 
several  clerks  to  collect  rents  and  assist  in  the  conduct  of  his  said 
business. 

By  these  pretences  he  induced  individuals  to  deposit  sums  of 
money  with  him  as  a  guarantee  for  their  honesty,  and  it  was 
proved  that  he  was  not  carrying  on  an  extensive  or  any  business 
as  a  surveyor  or  house  agent,  and  that  he  had  not  any  employ- 
ment for  several  or  any  clerks  to  collect  rents  or  to  assist  in  the 
conduct  of  any  business  whatever. 

The  prisoner's  counsel  declined  to  address  the  jury  on  the 
facts,  and  relied  on  the  objection  that  the  above  pretences  were 
not,  in  point  of  law,  sufficient  to  sustain  a  criminal  charge. 

(a)  Beported  by  John  TnoicPflONf  Esq.,  Barruter-At-Law. 
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Rbg. 

V. 

J.  A.  Obab. 

1868. 

Falu 
pretences. 


The  prisoner  was  found  gailty,  and  sentence  was  deferred. 

He  is  now  in  the  House  of  Correction,  in  and  for  the  county  of 
Middlesex,  awaiting  the  decision  of  this  Honourable  Court  upon 
the  above  objection. 

The  question  I  have  to  submit  to  this  Honourable  Court  is, 
whether  the  pretences  above  set  forth  are  or  are  not  sufficient,  in 
point  of  law,  to  sustain  the  charge  upon  which  the  prisoner  was 
convicted. 

Wm.  H.  Bodon,  Assistant  Judge. 

April  25. — ^The  Court  desired  the  case  to  be  re-stated. 


May  2. 

In  obedience  to  the  prdeir  of  the  Court,  the  following  additional 
statement  of  facts  was  added  to  the  case  : 

James  Hawkins  was  induced  by  an  advertisement  in  the  Times 
to  see  the  prisoner,  who  was  found  in  the  occupation  of  a  room  in 
Margaret-street,  Cavendish-square,  having  the  appearance  of  an 
agency  office.  The  prisoner  said  that  he  was  the  advertiser, 
and  wanted  several  clerks  to  assist  in  carrying  on  his  business 
as  a  surveyor  and  house  agent,  that  his  business  was  of  great 
extent,  and  that  as  the  clerks  he  wished  to  engage  would  be 
entrusted  to  collect  rents  to  a  large  amount,  he  should  require 
the  sum  of  252.  to  be  deposited  with  him  by  each  as  a  security 
for  his  honesty. 

In  consequence  of  these  pretences,  James  Hawkins  was  induced 
to  hand  252.  to  the  prisoner. 

James  Oarmiohael  waa  indnoed  by  the  aame  pretences  to  give 
the  prisoner  102.,  and  several  other  witnesses  proved  that  they 
were  about  to  deposit  money  with  the  prisoner  under  similar 
oircumstanoes,  but  that  they  were  prevented  doing  so  by  the 
interference  of  the  police. 

It  was  proved  to  the  satisfaction  of  the  jury  that  the  prisoner 
was  not  carrying  on  the  business  of  a  surveyor  or  house  agent ; 
that  he  had  not  employment  in  such  trades  for  any  clerks,  aad 
that  the  prisoner's  office  was  opened  for  the  sole  purpose  of 
defrauding  persons  invited  to  it  by  the  advertisement  published 
by  the  prisoner. 

The  prisoner's  counsel  contended  that  the  pretences  used  by 
the  prisoner  were  only  exaggerated  representations  of  the  extent 
of  his  business ;  but,  as  the  jury  found  that  he  was  not  carrying 
on  anv  business  whatever,  I  thought  the  pretences  were  such  as 
woula  support  the  charge  against  him. 

W.  H.  BoBKiH,  Assistant  Judge. 

April  27, 1868, 
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Mimtagu  WiJUams,  for  the  prisoner,  applied  to  the  Court  to        ^^■'*- 
send  back  the  case  for  the  statement  of  some  additional  facts  that    j  a.^6rab. 

were  proved  as  to  the  prisoner  having  done  business   at  the        

office,  and  having  had  appUcations  for  servants^  situations.     The        ^^' 
prisoner  had  an  office  and  books,  and  the  representations  as  to        j^^/^ 
the  extent  of  the  business  were  only  exaggerations.     It  was  a     pretences. 
question  of  degree,  and  was  not  the  subject  of  a  criminal  charge. 

Besleyy  for  the  prosecution. — The  business  of  a  servants'  office 
is  not  the  business  of  a  surveyor  and  house  agent,  which  he 
represented  himself  to  be  carrying  on, 

Kelly,  C.B. — Aa  the  jury  have  found  that  the  prisoner  was  not 
carrying  on  any  business  whatever,  and  there  was  the  positive 
aQegation  of  a  fact  that  the  prisoner  obtained  252.  from  the 
prosecntor  by  falsely  pretending  that  he  was  canying  on  an 
extensive  business  as  a  surveyor  and  house  agent,  and  that  he 
had  employment  for  several  clerks  to  collect  rents  and  assist  in 
the  conduct  of  his  said  business,  the  objection  cannot  be  sus- 
tained. Here  the  false  pretence  was  of  an  existing  fact,  which 
was  proved  to  be  untrue,  and  by  means  of  that  the  prosecutor 
was  induced  to  part  with  his  money. 

M.  Smith,  J. — ^This  was  not  a  question  of  the  degree  of  business 
carried  on  by  the  prisoner,  for  the  jury  found  that  he  was  not 
carrying  on  any  business  at  all  as  a  surveyor  or  house  agent« 

Oownction  affirmed. 
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COUET  OF  CRIMINAL  APPEAL. 

Apnl  25, 1868. 

(Before  Kbixt,  O.B.,  Ejbatino,   J.,  Pigott,  B.,  M.  Smith,  J., 

and  Lush,  J.) 

Bxa.   V.    G^EOBGB   nALFOBD.(a) 

La/rceny — Evidence. 

The  prisoner's  mfe  hired  a  bedstead  at  Is,  jper  weeky  a/nd  within  a 

fortnight  afterwa/rds  the  prisoner  sold  it  to  a  broker,  his  wife  being 

present  at  the  sale.      Two  days  after  the  sale  the  wife  paid  Is,  for 

a  weeVs  hire,  being  all  that  was  paid.     There  was  no  evidence 

that  the  prisoner  hnew  that  the  bedstead  had  only  been  hired : 

Held,  that  a  corwicidon  of  the  prisoner  for  la/rceny  could  not  be 
sustained. 

("lASB  reserved  for  the  opinion  of  this  Court  at  the  Quarter 
J  Sessions  of  the  peace  held  at  Lewes  for  the  Eastern  Division 
of  Sussex,  on  the  14th  of  October,  1867. 

The  prisoner  was  tried  on  the  following  indictment : 

Sussex^  The  jurors  for  our  Lady  the  Queen  upon  their  oath 
to  wit.  J  present  that  George  Halford  on  the  9th  day  of 
March,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-seven,  one  bedstesul  of  the  goods  and  chattels  of 
Stephen  Bindon,  feloniously  did  steal,  take,  and  carry  away, 
against  the  peace  of  our  Lady  the  Queen,  her  Grown  and  dignity. 

The  evidence  showed  that  prisoner's  wife  went  to  the  shop  of 
the  prosecutor  on  the  28th  of  Februaiy  last  and  hired  the  bedstead 
at  \s,  a  week,  and  some  one  fetched  it  away.  No  particular  term 
wafl  named  for  the  hiring.  The  wife  subsequently,  on  the  1 1th  of 
March  last,  paid  prosecutor  for  one  week's  hire,  which  is  all  that 
was  paid. 

Pnsoner,  on  or  about  the  9th  of  March,  went  to  a  furniture 
broker  and  asked  him  to  buy  the  bedstead.  The  broker  came  to 
the  prisoner's  lodging  to  look  at  the  bedstesul,  and  then  bought 
it  and  took  it  away,  the  prisoner  and  his  wife  being  both  present 
at  the  transaction. 

(a)  Raportod  by  John  THOiiPtON,  Eaq.,  BarriBtor-at-Law. 
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The  bill  and  notice  annexed  to  this  case  (mfra)  were  proved 
to  have  been  sent  by  the  prosecutor  to  the  prisoner. 

The  prosecutor  never  saw  or  communicated  in  any  way  with 
the  prisoner,  either  before  or  after  the  bedstead  was  taken  from 
the  prosecutor's,  except  by  sending  the  bill  and  notice  above 
referred  to.  The  prosecutor  called  once  or  twice  at  the  prisoner's 
lo^:ings,  but  did  not  see  him. 

&>unsel  for  the  prisoner  objected  that  there  was  no  evidence 
of  simple  larceny,  as  the  possession  of  the  bedstead  was  not 
obtained  by  any  trespass. 

The  Chairman  held  that  the  offence,  if  any,  was  larceny  as  a  bailee. 

Counsel  for  the  prisoner  then  objected  that  there  was  no 
evidence  how  the  bedstead  got  into  the  possession  of  the  prisoner. 
They  did  not  know  what  passed  between  the  wife  of  the  prisoner 
and  the  prosecutor.  The  prisoner  was  not  privy  to  the  agree* 
ment  into  which  the  prosecutor  entered  with  the  woman,  and  as 
he  was  never  seen  by  the  prosecutor  or  spoken  to  on  the  subject, 
knowledge  of  the  terms  on  which  possession  of  the  bedstead  was 
given  was  not  brought  home  to  him.  Further,  it  was  submitted, 
that  untU  the  actual  terms  of  baihnent  on  which  the  prisoner  came 
into  possession  of  the  bedstead  were  proved,  there  could  be  no 
evidence  of  conversion  in  the  nature  of  a  larceny. 

The  Chairman  referred  to  the  payment  of  one  shilling  for  the 
hiring. 

The  counsel  for  the  prisoner  submitted  that  the  payment  was 
for  sale  and  after  the  alleged  larceny ;  that  it  was  not  made  by 
the  prisoner  or  brought  to  his  knowledge.  The  facts  were  con- 
sistent  with  the  woman's  having  either  purchased  the  bedstead  or 
with  her  having  hired  it,  but  having  led  the  prisoner  to  believe 
that  she  had  bought  the  bedstead,  and  equally  so  with  her  secretly 
paying  one  shilling  for  hiring  to  prevent  her  misconduct  being 
discovered. 

The  case  was  left  for  the  consideration  of  the  jury,  who  con- 
victed the  prisoner. 

Judgment  was  respited  and  the  prisoner  bailed. 

The  opinion  of  this  Court  is  requested  whether  there  was  any 
evidence  to  go  to  the  jury.  C&ichistbb,  Chairman* 

The  following  are  copies  of  the  bill  and  invoice  i 

Bea  Side. 

Fondtore  let  on  hire. 

Hip,  Sponge,  and  other  Baths  let  on  hire. 

Venetian  and  BoUer  Blinds  made  to  order. 

Eastbouxne,  July  4,  1867. 

Mr.  Alford Dr.  to  S.  Bindon,  Oabinet  Maker  and  Upholsterer. 

July  4ih. — 18  weeks'  hire  of  bedstead,  at  Is,  per  week 18«. 

Much  llth«  Is.  -— ^- 

Peyenfley-road,  Eastbouiiie,  Jtdy  11,  1867. 
Mr.  Alford. — Sir,— I  hereby  give  you  notioe  to  give  and  deliver  up  to 
me,  on  Thursday  next,  July  ISUi,  the  iron  bedstead  which  you  hired  of 
me  on  the  28th  Jan.  last.  "  S.  Bindon. 


Rae. 

v. 

Oaoan 

Haliobd. 

1868. 


^vidsncc 
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1868. 

Larceny— 
Suidence, 


WiUoughhy,  for  the  prisoner^  was  stopped  by  the  Court. 

humley  Smithy  for  the  proaooution. 

KxLUT,  G.B. — What  evidence  was  there  to  show  that  the  pri- 
aoner  knew  that  hia  wife  had  only  hired  the  bedstead  ? 

L.  Smith. — ^It  was  a  question  for  the  jury  upon  all  the  fsiota. 
He  was  in  possession  of  the  bedstead^  which  had  been  hired  only, 
and  he  and  his  wife  were  both  present  at  the  sale  by  him.  There 
was  evidence  of  hia  oompUoity. 

KbIiLT,  O.B. — ^Why  miiBt  he  have  known  that  the  bedstead  was 
hired  only,  and  not  bought  by  his  wife  ?  The  conviction  cannot 
be  sustained. 

The  rest  of  the  Court  concurred. 

Oowvietion  gnashed. 


COURT  OF  CRIMINAL  APPEAL. 

April  25,  1868. 

(Before  Kj&lly,  C.B.,  Keating,  J.,  Pigott,  B.,  M.  Smith,  J,,  and 

Lush,  J.) 

Rbo.  v.  John  MAssDiN.(a) 

Assault  on  co7i8tahl&'^Unl(mful  apprehension — Oontimiovs 

pv/rsuit. 

While  the  defendant  was  vsing  threatemng  UmgruLge  to  a  ik/ird 
person,  a  constable  in  plain  clothes  ca/me  vp  a/nd  interfered.  The 
defenda/nt  struch  the  constaible  with  his  fist,  a/nd  there  was  a 
struggle  between  them.  The  constable  went  aAoay  for  assistaohce, 
and  was  absent  for  an  hour ;  he  changed  his  plain  clothes  for 
his  umfomij  a/nd  returned  to  defenda/nfs  house  with  three  other 
constables.  They  forced  the  door  and  entered  the  house.  The 
defendant  refused  to  come  doum,  a/nd  threatened  to  hUl  the  first 
mam,  who  came  up  to  take  him.  The  constahles  ra/n  upstairs  to 
tuJce  himiy  a/nd  he  wotmded  ons  of  them  in  the  struggle  that  took 
place: 

Held,  that  the  apprehension  of  the  prisoner  aJt  tiis  time  was  wnlawful, 
and  that  he  ewdd  not  he  convicted  of  wounding  the  constable  with 
intent  io  prevent  his  Imoful  apprehension. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justice 
M.Smith. 
The  prisoner  was  tried  and  convicted  at  the  Spring  Assizes, 
1868,  at  Warwick,  on  an  indictment  which  charged  l^im  with 
(a)  Reported  by  John  Thompson,  Esq^  Barrister-nt-Law. 


feloniously  wopnduig  Greorge  Wewon,  f^  police  coastablei  with        Rw»« 
intent  to  resist  his  lawfhl  apprebensiou*  jq^ 

The  fSMsts  were  that  the  prisoner  lodged  at  his  father^s  house  in     Mabsdxn. 
Lower  Town-^street^  Nottingham.    Abont  twelve  o'clock  on  the       ■— 

night  of  Satordayj  the  29th  of  February,  the  prisojier,  suspect-       ' 

ing  a  man  oaUed  Wormald  was  listening  at  the  windows  of  the  Assault  on  a 

baase^  came  into  the  street  and  used  threatening  language  to     constable. 

him.    Baison,  a  police  constable^  came  up  and  interfered  to  put  a 

stop  to  the  alteroationj  and  the  prisoner  then  turned  upon  him 

and  atmck  him  with  his  fist^  ana  there  was  a  struggle  between 

them.   Baison,  the  police  con£itable^  then  went  away  lor  assistance, 

and  remained  absent  for  an  hour. 

In  the  interval  he  changed  his  plain  clothes  for  bis  uiufonn, 
and  he  returned  to  the  house  with  three  other  constables. 
Wesson,  Ash,  and  Harabin.  The  prisoner  had  then  retired  into 
the  house,  and  all  was  auiet.  The  door  of  the  house  was  closed 
and  fastened.  Boison  asked  the  prisoner  to  open  the  door,  and  he 
refused.  The  constables  tried  tne  door  several  times,  and  after 
an  interval  of  ten  minutes  or  a  quarter  of  an  hour,  finding  they 
could  not  get  into  the  house,  they  determined  to  send  for  a 
sergeant  of  pohce.  One  of  them  then  went  to  the  police  station, 
distant  about  half  a  mile,  and  after  another  intervcd  of  fifteen  or 
twenty  minutes,  returned  with  Sergeant  Hind.  The  sergeant 
and  Harabin  went  to  the  back  door.  Boison,  Wesson,  and  Ash 
remained  by  the  front  door.  These  three  constables  again  de- 
manded admission,  and  were  refused,  and  they  then  forced  open 
the  fix>nt  outer  door  and  entered  the  house. 

The  constable  saw  the  prisoner  standing  on  the  top  of  the 
stairs  with  a  bill-hook  in  his  hand.  Baison  asked  the  prisoner  to 
come  down.  He  refused,  and  threatened  to  kill  the  first  man 
who  came  up.  Wesson  then  ^aid,  '^Here's  at  him,''  and  the 
three  constables.  Wesson,  Baison,  and  Ash  ran  upstairs  to  lay 
hold  of  him. 

The  prisoner  then  struck  Wesson  with  the  hook  upon  the 
head,  and  wounded  him.  A  struggle  ensued,  in  which  Baison 
was  also  wounded  by  the  prisoner  with  the  hook.  The  prisoner 
was  overpowered,  and  taken  into  custody,  having  himself  received 
severe  wounds  on  the  head  from  the  constables  in  the  struggle. 

It  was  contended  for  the  prisoner,  that  the.  apprehension  was 
not  lawful,  the  assault  was  over,  there  was  no  further  assault  or 
aflBray  to  be  apprehended,  and  no  such  fresh  pursuit  as  would 
justify  the  constables  in  breaking  into  the  house  or  apprehending 
the  prisoner:  (see  Beg,  v.  Oardener,  Moo.  G.  C.  390;  Beg.  v. 
Walker,  Dears.  0.  C.  356.) 

I  reserved  these  points  for  the  consideration  of  this  Court. 
I  did  not  pass  sentence,  and  detained  the  prisoner  in  custody. 

If  the  apprehension  was  not  lawful,  it  is  to  be  taken  that  there 
was  no  excess  in  this  resistance  ofiered  by  the  prisoner. 

MoNTAOUB  Smith. 
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I^'        ments^  for  the  purpose  of  taking  and  destroying  game^  contrary 
Thomas      ^  ^^  statute  in  such  case  made  and  provided^^^  and  then  alleged 
Wbstbbk.     that  the  prisoner  committed  perjury   on  the  hearing  of  that 
"—        complaint. 

;  On  the  evidence  it  appeared  that  an  information  or  complaint 

Pleading—  in  Writing  against  Martin  and  the  now  prisoner  Western  was  laid 
/"'!^*"'~  before  a  justice  of  the  borough  of  Tiverton  in  1863.  Western 
JuriscUu^on  ^^^  ^^®^  convicted,  but  Martin,  having  absconded,  a  warrant 
was  issued  against  him,  and  he  was  not  taken  till  1868,  when  the 
complaint  against  him  was  heatd  before  the  two  gentlemen  named 
in  the  indictment,  who  were  justices  for  the  borough  of  Tiverton 
only,  and  were  not  justices  for  the  Ooulity. 

On  the  hearing  of  this  complaint.  Western  was  called  as  a 
witness,  and  swore  that  Martin  was  not  the  person  who  was  with 
him  poaching  on  that  night;  and  on  this  the  perjury  was 
assigned. 

It  was  objected  that,  though  the  two  justices  for  the  borough 
had  jurisdiction  to  hear  the  complaint,  yet  not  being  justices  in 
and  for  the  county,  the  allegation  in  the  indictment  was  not 
proved. 

To  this  it  was  answered,  that  the  fact  that  they  were  justices 
for  the  borough,  which  was  within  the  county,  was  prooi  of  the 
averment,  or  that  the  words  "  in  and  for  the  counfy^^  might  be 
rejected  as  surplusage. 

I  was,  however,  of  opinion  that  the  averment  being  descriptive, 
i*equired  to  be  proved  as  laid. 

It  was  then  urged  that  I  had  power  to  amend  the  indictment 
so  as  to  cure  the  variance,  either  under  the  9  Geo.  4,  c.  16,  or  the 
14  4  15  Vict.  c.  100,  s.  1. 

I  thought  that  the  9  G-eo.  4,  c.  15,  did  not  apply  to  this  case, 
and  doubted  whether  the  variance  came  within  the  meaning  of 
the  14  &  15  Yict.  c.  100,  s.  1,  as  though  it  was  a  variance  in  the 
description  of  persons  in  the  indictment  named  and  described,  it 
seemed  to  me  doubtful  whether  those  words  in  the  act  were  not 
confined  to  variances  ejusdem  generis  with  a  variance  in  the  name 
of  such  persons.  I  thought,  however,  that  if  I  had  power  to  make 
the  amendment,  it  was  proper  to  exercise  it,  and  therefore 
directed  the  indictment  to  be  amended  by  striking  out  the  words 
"  the  said  county,'^  so  as  to  make  the  averment  be,  that  they  were 
''justices  assigned  to  keep  the  peace  in  and  for,  and  acting  in 
and  for  the  borough  of  Tiverton,  in  the  said  county,^'  subject 
to  the  opinion  of  this  Court  as  to  my  power  to  make  such  an 
amendment. 

It  was  further  objected,  that  the  information  or  complaint  in 
writing  (which  was  in  the  same  words  as  those  used  in  the  indict- 
ment), disclosed  no  offence,  as  it  did  not  allege  that  Martin  was  in 
Quarry  Down  Close  for  the  pu^ose  of  des&oying  game  there  ; 
and  Fletcher  v.  Oalthorpe  (6  Q.  B.  880)  was  cited  in  support  of 
this  position. 

It  appeared  on  the  evidenee^  that  the  ahdrgfe  aottially  made  and 
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heard  before  the  jastices  was  for  poaching  (here,  and  I  thought 
that^  inasmuch  as  the  justices  had  jurisdiction  over  the  complaint 
which  was  in  fact  heaixl  before  them^  the  prisoner,  if  he  wilfully 
gave  false  evidence  with  intent  to  misleaa  them,  was  liable  to 
punishment,  even  if  the  written  complaint  was  informal;  but 
having  reserved  the  point  as  to  the  variance,  I  reserved  this 
point  also. 

The  case  was  then  leffc  to  the  jury,  and  the  prisoner  was  con- 
victed and  liberated  on  bail. 

Various  other  olgections  were  made,  which  I  refiised  to 
reserve. 

The  opinion  of  this  Court  is  requested — ^First,  whether  I  had 
power  to  amend  as  I  did,  and  if  I  had  not  such  power,  whether,  as 
the  indictment  originally  stood,  there  was  a  fatal  variance ; 

Secondly,  whether  the  form  of  the  complaint  before  the  justices 
prevented  the  conviction  of  the  prisoner  under  this  indictment. 

C.  M.  Blackbubn. 

No  counsel  was  instruoted  for  the  prisoner. 

Collins ,  for  the  proteoution.  First,  as  to  the  power  of  the  judge 
at  the  trial  to  amend.  It  is  true  that  the  judge  had  no  power  to 
make  the  amendment  under  the  9  G^eo.  4,  c.  16 ;  but  the  words 
of  the  Stat.  14  A;  15  Vict.  c.  JOO,  s.  1,  are  sufficiently  large  to 
empower  him  to  make  it. 

Kellt,  C.  B. — The  variance  in  the  description  of  the  justices 
was  immaterial  to  the  merits  of  the  case,  and  tne  judge  had  power 
to  amend  under  14  &  15  Vict.  c.  100,  s.  1. 

Collins. — ^As  to  the  other  objection.  The  information  was  laid 
under  the  Game  Act  (9  G^o.  4,  c.  69),  when  the  warrant  was 
applied  for;  and  the  objection  is  that  it  omits  the  word  "there'* 
arter  the  words  '*  did  enter  Quarry  Close  for  the  purpose  of 
taking  and  destroving  game.*'  The  case  of  Fletcher  v.  Oalthorpe 
only  decides  that  it  is  necessary  in  a  conviction  under  this  statute 
that  it  should  appear  that  the  person  convicted  entered  the  close 
for  the  purpose  of  taking  game  there,  but  there  is  no  authority 
that  an  information  or  complaint  in  writing  should  be  as  precise. 

Lush,  J. — ^The  objection  comes  to  this,  that  the  justices  had 
no  jurisdiction  to  hear  the  complaint  because  of  the  omission. 

UoUins. — It  was  proved  that  the  defendant  was  convicted 
before  the  justices  of  taking  game  in  this  close,  and  the  case  of 
Fletcher  v,  Ccdthorpe  does  not  support  this  objection. 

Kelly,  C.B. — ^llie  only  question  is  whether  the  justices  had 
juisdiction  to  try  this  offence,  and  it  is  clear  that  they  had. 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 


V. 

Thomas 
Wbbtbrn. 


1868. 
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COURT  OF  OBTMTNAL  APPEAL. 

May  2, 1868. 

(Before  Ksllt^  G.B.^  KEATnra^  J«,  PiootTj  B.,  M.   Sxith^  J., 

and  Hannen^  J.) 

Bia.  V.  BBACEINBIDaB  AND    KiKa.(a) 

Fargery^'Engramng  plate  of  a  Scoieh  hamk  not&^^urisdiction. 

It  is  cm  offence  vmder  the  24  ^  25  Vict,  c.  98^  «.  16^  feloniously, 
and  without  lanvful  excfose,  to  engrave  timon  a  plate  in  Engla/nd 
a  note  of  a  bank  in  Scotland,  or  in  the  Uolomes. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justice 
M.  Smith. 

The  two  prisoners  were  tried  and  convicted  at  the  Spring 
Assizes  for  Warwickshire^  1868^  on  an  indictment  which  charged 
them  with  feloniously^  and  without  lawfol  authority  and  excuse^ 
engraving  upon  a  plate  part  of  a  promissory  note  purporting  to 
be  a  part  of  a  bank  note  of  the  British  Linen  Company^  carrying 
on  the  business  of  bankers^  for  the  payment  of  6L  contrary  to  the 
form  of  the  statute,  Ac:  (see  24  &  25  Vict.  c.  98,  s.  16.) 

The  evidence  showed  that  the  prisoners  had  engraved  upon  a 
plate  part  of  a  bank  note  for  61.,  purporting  to  be  a  note  of  a 
Scotch  banking  company  called  the  British  Linen  Company,  and 
had  made  arrangements  with  a  printer  for  printing  a  large 
number  of  notes  from  the  plate,  when  engraved. 

It  was  proved  that  the  British  Linen  Company  was  a  Scotch 
banking  company  carrying  on  the  business  of  bankers  at 
Edinburgh  and  at  other  places  in  Scotland,  and  not  carrying 
on  the  business  of  bankers  out  of  Scotland. 

It  was  objected,  on  behalf  of  the  prisoners,  that  they  were 
not  indictable  under  the  stat.  24  A;  25  Vict.  c.  98,  inasmuch 
as  that  act  did  not  apply  to  the  engraving,  Sdg.,  of  the  plates 
of  notes  of  Scotch  banks,  and  sects.  19  and  55  of  the  act  were 
referred  to. 

I  reserved  the  point  for  the  consideration  of  this  Court. 

(a)  Reported  by  John  TnoKPioir,  Eiq.,  Berriitor-At-Lftw. 
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I  passed  on  each  of  the  prisoners  sentence  of  penal  servitude       ^^* 
for  eight  years,  but  respited  execution  until  the  decision  of  this  BsAouiivBiDaa 
Court  was  obtained.  Moktagub  Smith.        and  Knua. 

No  counsel  was  instructed  to  argue  for  the  prisoners.  .' 

Overend,  Q.O.  {Beasley  with  him),  for  the  prosecution. — ^The  Fargay^ 
conviction  was  under  the  24  &  25  Vict.  c.  98,  s.  16,  which  enacts  Scotch  bmik 
that  "  Whosoever,  without  lawful  authority  or  excuse  (the  proof  jurudicUoR. 
whereof  shall  lie  on  the  party  accused)  shall  engrave,  or  in  any- 
wise make  upon  any  plate  whatsoever,  or  upon  any  wood,  stone, 
or  other  material,  any  promissory  note,  bill  of  exchange,  or  bank 
post  bill,  or  part  of  a  promissory  note,  bill  of  exchange,  or  bank 
post  bill,  purporting  ix>  be  a  bank  note,  bank  biU  of  exchange, 
or  bank  post  bill  of  the  Gk)vemOr  and  Company  of  the  Bank  of 
England  or  of  the  Qovemor  and  Company  of  the  Bank  of 
Ireland,  or  of  amy  other  body  corporate,  company y  or  person 
carrying  on  the  business  of  bankers,  or  to  be  a  blank  bank  note, 
blank  promissory  note,  blank  bank  bill  of  exchange,  or  blank 
bank  post  bill  of  the  Governor  and  Company  of  the  Bank  of 
England  or  of  the  Governor  and  Company  of  the  Bank  of  Ireland, 
or  of  any  such  other  body  corporate,  company,  or  person  as 
aforesaid,  or  to  be  a  part  of  a  bank  note,  promissory  note,  bank 
bin  of  exchange,  or  bank  post  bill  of  the  Governor  and  Company 
of  the  Bank  of  England,  or  of  the  Governor  and  Company  of  the 
Bank  of  Ireland,  or  of  any  such  other  body  corporate,  company 
or  person  as  aforesaid,  or  any  name,  word,  or  character  resembling 
or  apparently  intended  to  resemble  any  subscription  to  any  bill 
of  exchange  or  promissory  note  issued  by  the  Governor  and 
Company  of  the  Bank  of  England  or  the  Gt)vemor  and  Company 
of  the  Bank  of  Ireland  or  by  any  such  other  body  corporate, 
company,  or  person  as  aforesaid,  or  shall  use  any  such  plate, 
wood,  stone,  or  other  material,  or  any  other  instrument  or  device 
for  the  making  or  printing  any  bank  note,  bank  bill  of  exchange, 
or  bank  post  bill,  or  blank  bank  note,  blank  bank  bill  of  exchange, 
or  blank  bank  post  bill,  or  part  of  a  bank  note,  blank  bill  of 
exchange,  or  bank  post  bill,  or  knowingly  have  in  his  custody  or 
possession  any  such  plate,  wood,  stone,  or  other  material,  or  any 
such  instrument  or  device,  or  shall  knowiugly  oflFer,  utter,  dispose 
of,  or  put  off,  or  have  in  his  custody  or  possession  any  paper 
upon  which  any  blank  bank  note,  blank  bank  bill  of  exchange, 
or  blank  bank  post  bill  of  the  Governor  and  Company  of  the 
Bank  of  England  or  of  the  Governor  and  Company  of  the  Bank  of 
Ireland,  or  of  any  such  other  body  corporate,  company,  or  person 
as  aforesaid,  or  part  of  a  bank  note,  bank  bill  of  exchange,  or 
bank  post  bill,  or  any  name,  word,  or  character  resembling  or 
apparently  intended  to  resemble  any  such  subscription  shall  be 
made  or  printed,  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and 
not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not 
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Rao.        exceeding  two  yeium  with  or  without  hard  labour^  and  with  or 

B^^jj^;„Q^,  without  solitary  oonfinemeut/'     The  question  is  whether  the 

andEino.    words  '^or  of  buj  other  body  corporate,   company  or  person 

-—        carrying   on   the  business   of   bankers/^    includes    bankers    in 

Scotland.     In  considering  this  point  the  55th  section  must  be 

Forgery-^     regarded,  which  is :  "  Nothing  in  this  act  contained  shall  extend 

Scotch  bank   to  Scotland,  except  as  otherwise  hereinbefore  expressly  provided/^ 

J}^Saim,  I^  ^^^  repealed  statute  (1 1  Geo.  4  &  1  Will.  4,  c.  66,  s.  29)  there 

was  a  similar  clause :  ''  That  that  Act  should  not  extend  to  any 

offence  committed  in  Scotland  or  Ireland.'^     The  same  thing  was 

meant  in  both  these  sections,  though  different  words  are  used. 

The  only  section  in  the  24  &  25  Yict.  c.  98,  in  which  there  is  any 

express  enactment  referring  to  Scotland  is  the  first,  which  relates 

to  forging  the  Privy  Seal.     In  Reg,  v.  Hannon  (9  C.  &  P.  11),  it 

was  held  that  sect.  18  of  1.1  Geo.  4  &  1  Will.  4,  c.  66,  which  is 

similar  to  sect.  16  of  24  &  25  Yict.  c.  96,  applied  to  a  colonial 

bank,  the  bank  of  Canada.     Unless  the  same  construction  is  put 

on  the  24  &  25  Yict.  c.  98,  s.  16,  there  will  be  no  punishment  to 

the  forging  of  foreign  or  colonial  notes  in  this  country.     Sect.  55 

will  be  satisfied  by  construing  it  to  mean  that  '^  nothing  in  this 

act  contained  shall  extend  to  Scotland,  except  as  hereinbefore 

provided,   so  far  as  procedure  is   concerned.''      Beg.  v.  Keith 

(1  Dears.  486)  was  also  cited. 

KsLLT,  G.B.-^This  case  raises  an  important  question ;  but  we 
think  that  it  is  one  free  from  doubt.  The  indictment  is  framed 
on  the  24  &  25  Yict.  c.  98,  s.  16,  and  the  point  is  whether  the 
general  words  ''  or  of  any  other  body  corporate,  company,  or 
person  carrying  on  the  business  of  bankers,''  coming  after  the 
specific  words  ^'  Bank  of  England"  and  '^  Bank  of  Ireland " 
include  a  bank  in  Scotland  or  any  of  Her  Majesty's  colonies. 
They  would  include  such  a  bank  according  to  the  literal  con* 
Btruction  of  the  words,  there  being  no  limitation  or  restriction  in 
the  section  j  but  we  think  that  such  a  bank  is  included  upon  the 
substantial  meaning  and  actual  intent  of  the  statute.  The  only 
doubt  that  could  be  raised  is  by  sect.  55,  and  it  would  have  been 
a  very  serious  one,  if  that  section  had  been  intended  to  exclude 
Scotland  fi^m  the  operation  of  the  act,  for  it  would  then  have 
left  bankers  in  Scotland  and  the  colonies  without  the  protection 
that  is  extended  to  bankers  in  England  and  Ireland.  Such  could 
not  have  been  the  intention  of  the  act.  Sect.  55  means,  as  was 
expressed  in  sect.  29  of  11  Geo.  4  &  1  Will.  4,  c.  66,  that  the 
act  is  not  to  extend  to  offences  committed  in  Scotlajid.  The 
Scotch  mode  of  procedure  is  different  to  ours,  and  it  was 
intended  to  exclude  from  the  operation  of  the  act  offences 
committed  in  Scotland,  and  which  were  triable  and  punishable 
there.  There  is  no  special  provision  applicable  to  Scotland,  and 
sect.  1,  relating  to  the  Privy  Seal,  is  the  only  enactment  in  which 
there  is  any  express  provision  applicable  to  Scotland,  so  that 
sect.  55  seems  to  have  been  introduced  ex  moyori  cauteld. 
The  rest  of  the  Court  concurred. 

Oonviction  affi/rmed. 


H^4t:il 
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COURT  OP  ORTMTNAL  APPEAL. 

Mwy  30,  1868. 

(Before  Cockbubv,  C.J.,  Mabtin^  B.,  Willbs,  J.,  Beaxwill,  B.j 

and  BiACEBUiN,  J.) 

Bio.  V.  Mabt  CoHiN.(a) 

Scuron  a/nd  fetns — La/rcem^Wife  not  ctoUng  vmder  eovdirol  of  her 

tmsbcmd. 

Husbamd  and  wife  were  jomthf  indicted  for  etedUng,  The  ha8b(md 
was  in  the  employ  of  the  proeecutore,  cmd  was  seen  neao'  the  tpot 
when  the  property  stolen  a/rrived  at  the  proseeutor^s.  The  nead 
day  the  wife  was  seen  neao'  the  spot  where  her  hvsba/nd  was 
engaged  on  his  work.  She  was  at  a  place  where  there  was  no 
road,  with  a  bimdie  concealed,  amd  was  followed  home.  On  the 
following  day  she  pledged  the  stolen  property  at  two  different 
places.  At  one  of  the  places  where  she  was  not  known  she 
pledged  in  a  false  name  : 

Eeldj  that  upon  this  evidence  the  wjfe  might  he  cotmcied  of  stealing 
the  property. 

OASB  reserred  for  the  opinion  of  this  Court  at  the  General 
Quarter  Sessions  of  the  peace  held  at  Preston^  in  and  for 
the  county  palatine  of  Lancaster^  the  8th  of  Aprils  in  the  year  of 
our  Lord  1868. 

This  was  an  indictment  against  Mary  Cohen  and  her  husband 
for  stealing  cloth^  the  property  of  the  Lancashire  and  Yorkshire 
Bailway  Company^  and  also  for  receiving  the  property  aforesaid^ 
knowing  the  same  to  have  been  stolen. 

The  case  was  tried  before  me  at  the  Preston  Easter  Sessions^ 
in  the  year  of  our  Lord  1868.  The  husband  pleaded  guilty  to 
stealing  the  cloth ;  the  wife  not  guilty  generally. 

The  evidence  was  that  the  property  in  question  had  been 
forwarded  from  Hahfaz  to  Carhsle  on  the  8th  of  February^  in 
the  year  of  our  Lord  1868^  upon  a  certain  truck  which  arrived 
undisturbed  at  the  goods  station  at  Preston^  at  7  a.m.^  on  the 
morning  of  Sunday^  the  9th  of  February.     When  the  said  truck 

(a)  Baported  by  JoBir  TnoMPBOir,  Eiq.,  B«rriitor-«t-Law. 
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^^^■®«       was  unloaded  at  Preston,  on  the  10th  of  February,  the  property 
Mabt  OoHBK.  ill  qjiestion  was  missing. 

*      The  male  prisoner  was  a  pointsman  in  the  service  of  the  said 

^^        company,  and  was  on  duty  within  two  yards  of  the  siding  in 

Larcemh—    which  the  goods  train  stopped  on  the  mornings  of  the  9th  and 

Etubandcmd  10th  of  Februaiy.     The  female  prisoner  was  seen  on  the  after- 

^fi'        noon  of  the  saia  10th  of  February  within  thirty  yards  of  the 

place  where  her  husband  was  on  duty,  and  where  he  had  a  cabin 

for  his  accommodation,  coming  down  the  bank  of  the  railway,  in 

a  place  where  there  was  no  road,  with  a  bundle  concealed  under 

her  shawl.     She  was  watched  and  followed   to  her   husband's 

house.     At  9  a.m.  on  the  morning  of  the  10th  of  February  Mary 

Cohen  pledged  part  of  the  proper^  aforesaid  in  her  own  name  at 

a  place  where  she  was  known.     On  the  afternoon  of  the  same 

day  she  pledged  in  a  false  name  further  part  of  the  said  property 

at  a  place  where  she  was  not  known.     The  residue  of  the  said 

property  was  afterwards  found  in  her  husband's  house. 

I  directed  the  jury  that  if  they  thought  that  the  woman  was 
acting  independently  of  her  husband,  and  not  under  his  control, 
and  that  she  was  engaged  with  him  in  stealing  the  goods,  they 
might  find  her  guilty  of  the  theft. 
The  jury  found  Mary  Cohen  guilty. 

The  prisoner,  Mary  Cohen,  was  sentenced  to  six  months' 
imprisonment  with  hard  labour,  and  is  at  present  confined  in 
Lancaster  Castle. 

The  question  for  the  opinion  of  this  Court  is  whether  the 
prisoner,  Mary  Cohen,  was  rightly  convicted  upon  this  evidence. 

C.   B.   lACSON, 

Chairman  of  the  Second  Court. 

No  counsel  appeared  to  argue  on  either  side. 
By  the  Coubt  : 

Oon/vicUon  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

May  80^  1868. 

(Before  Cocebubn^  C.J.^  Mabtin^  B.^  Willbs^  J.^  Bsamwbll^  B.^ 

and  BlACEBITEN^  J.) 

Rsa.  V.  William  RtLAND.(a) 

Oa/nud  knowledge  of  a  girl  between  ten^  <md  twehe-^^Indidmen^'^ 

AUempU 

Under  an  indictment  for  tmlawfuUy  asBaultmg  cmd  ha/ving  ca/mal 
knowledge  of  a  girl  between  ten  cmd  twelve  yea/re  of  age,  contrary 
to  the  staivie,  Sfc,  the  prisoner  may  be  convicted  of  the  attempt  to 
commit  thai  offence. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  Birmingham. 

Borough  of  Birmingham^  in  the")  The  jurors  for  our  Lady  the 
county  of  Warwick,  to  wit.  J  Queen  upon  their  oath  present 
that  William  Ryland,  on  the  Sth  of  January,  1868,  in  and  upon 
one  Mary  Ann  Thorn,  a  girl  above  the  age  of  ten  years  and  under 
the  age  of  twelve  years  to  wit,  being  in  the  eleventh  year  of  her 
age  in  the  peace  of  God,  and  our  Lady  the  Queen  then  being, 
unlawfully  did  make  an  assault;  and  her,  the  said  Mary  Ann 
Thorn,  did  then  unlawfiilly  and  carnally  know  and  abuse  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  Crown  and  dignity. 
Second  count. — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  William  Ryland  afterwards 
to  wit  on  the  day  and  year  aforesaid,  in  and  upon  the  said  Mary 
Ann  Thorn,  did  make  an  assault,  and  her,  the  said  Mary  Ann 
Thorn,  did  then  beat  and  illtreat  and  other  wrongs  to  the  said 
Mary  Ann  Thorn  then  did  to  the  great  damage  of  the  said  Mary 
Ann  Thorn  against  the  peace  of  our  Lady  the  Queen,  her  Crown 
and  dignity. 

(a)  Reported  by  JoKW  TBOMPioir,  Eiq^  BamBter<«ULaw. 


1868. 
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I^*  This  prisoner  was  tried  before  me  at  the  last  Qnarter  Sessions 

WiiLUM  ^^  ^®  borough  of  Birmingham  on  the  above  indictment;  and 
Rtlamd.  from  the  evidence  of  Mary  Ann  Thom^  a  girl  aged  ten  years  and 
a  few  days^  and  of  the  surgeon^  it  was  clear  that  the  whole 
offence  hsid  not  been  completed,  and  the  attention  of  the  jury  was 
Attenqft  to  directed  to  the  attempt  to  commit  the  statutable  misdemeanor. 
h^^b^  It  was  also  clear  that  the  child  had  made  no  resistance^  and  was 
IndiSbMB^  not  unwilling  that  the  attempt  should  be  made. 

Mr.  Dugdale,  whom  I  had  requested  to  watch  the  case  on  the 
part  of  the  prisoner,  thereupon  objected,  that  as  the  child  con- 
sented, the  indictment  whicn  charged  the  assault  could  not  be 
sustained,  and  that  although  it  might  be  a  misdemeanor  at 
common  law  to  attempt  to  comjait  the  statutable  misdemeanor  of 
having  carnal  connection  with  a  child  between  the  ages  of  ten 
and  twelve,  yet  tibat  where  the  indictment  wi^  in  the  form  set  out 
above,  it  was  impossible  to  sustain  it,  aiid  that  the  averment  of  an 
assault  could  not  be  treated  as  surplusage ;  he  cited  Heg.  v.  Martin 
(2  Moo.  C.  C.  B.  123)  and  Reg.  v.  Johnson  (L.  &  0.  632). 

On  the  part  of  the  prosecution,  it  was  contended  that  the 
averment  of  an  assault  was  unnecessary  and  immaterial,  and 
might  be  rejected  «  8urpl«age. ,  Se<3y,  that  Ae  indictment 
was  good  as  stating  with  sufficient  preciseness  the  charge  of 
committing  the  statutory  misdemeanor  of  having  carnal  con- 
nection with  a  girl  between  the  ages  of  ten  and  twelve,  and  that 
under  such  an  indictment  the  prisoner  could  be  found  guil^  of 
an  attempt ;  and,  thirdly,  that  the  case  of  Reg.  v.  Beale  (1  Law  Bep. 
C.  C.  B.  39  j  10  Cox  Grim.  Cas.  157)  had  materially  weakened, 
if  not  overruled,  the  previous  decisions. 

I  doubted  whether  the  case  of  Reg.  v.  Beale  had  been  intended 
by  this  Court  to  overrule  the  older  judgments ;  but  as  there  have 
been  several  charges  of  the  same  description  lately  in  Birmingham^ 
I  left  the  case  to  fiie  jury,  who  found  that  the  prisoner  did  attempt 
to  have  carnal  connection,  and  that  the  child  consented. 

I  thereupon  directed  a  verdict  of  guilty  to  be  entered,  and 
ordered  the  prisoner  to  remain  in  custody,  he  not  being  able  to 
find  bail. 

I  respectfully  submit  to  Hiis  Court  whether  the  conviction  can 
be  sustained  or  not. 

AsTHUB  B.  Adams, 
Becorder  of  the  Borough  of  Birmingham. 

Ko  counsel  appeared  to  argue  for  the  prisoner. 
Bufizard,  for  the  prosecution,  was  stopped  by  the  Court. 
By  the  Coust  : 

Oon/uidion  affirmed. 
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OOUBT  OF  OBIMINAL  APPEAL. 

May  80, 1868. 

(Before  Oocksuvs,  0.3. ,  Mabtin,  B.,  Willis,  J.,  Bbimwill,  B., 

and  Blacdubn,  J.) 

Bbg.  v.  GLTi}8.(a) 

Larcemj^^LoBt  property. 

A.  dropped  a  sovereign  on  a  comitry  road  during  the  fUgM'ime ; 
eJie  did  not  stop  to  look  for  U,  biU  on  the  following  mommg  she 
etcurted  to  go  to  the  spot  in  the  hope  of  finding  it.  The  prisoner 
picked  it  up,  and  sold  to  his  compamon^  '^  It  would  just  make 
his  week  tip  ;^'  they  walked  on  aaid  met  A.  on  her  way  to  the  spot 
where  she  lost  the  sovereign.  From  what  then  passed  between  A. 
and  the  prisoner  and  his  companion,  the  fact  that  the  prisoner 
had  got  A.^s  sovereign  was  brought  to  the  prisoner's  knowledge  ; 
but  he  denied  hamng  fov/nd  it.  Subsequently  he  was  ta»ed  with 
having  done  so;  but  he  wovld  not  admit  U,  eqmoocatedf  amd 
declined  to  gioe  it  vp : 

Held  {on  the  anUhcrity  of  Thiurbom^s  case),  thai  the  prisoner  eould 
not  be  oowoicted  of  larceny ,  as  at  the  time  the  prisoner  picked  up  the 
sovereign,  aithoughintendingto  appropriate  it  to  his  ovm  use,he  did 
not  know,  and  had  not  the  meams  of  knowing,  who  the  owner  was. 

CASE  reserved  by  Cockbum,  C.J.,  for  the  opinion  of  this 
Court. 

William  Gljde  was  convicted  at  the  last  Assizes  for  the  comitv 
of  Sussex,  on  an  indictment  for  larceny,  in  which  he  was  charged 
with  having  stolen  a  sovereign,  the  property  of  Jane  Austin. 

It  appeared  that  on  the  evening  of  the  16th  of  January  last,  the 
prosecutrix,  being  on  her  way  &om  Bobertsbridge,  where  she  had 
been  to  pay  some  bills,  to  her  home  at  Brightling,  and  having 
some  money  loose  in  her  hand,  had  occasion,  owing  to  the  dirty 
state  of  a  part  of  the  road,  to  hold  up  her  dress,  and  in  doin^  so 
let  fiJl  a  sovereign.  It  being  then  dark^  she  did  not  stop  to  Took 
for  the  sovereign;  but  on  the  following  morning  she  started  to 
go  to  the  spot,  in  the  hope  of  finding  tho  lost  coin. 
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^^*  In  the  mean  time  the  prisoner,  coming  from  Robertsbridge 

Gltde.       towards  Bri^htling^  in  company  with  a  man  named  Hilder  and  his 

son,  and  seemg,  at  the  spot  where  the  prosecatrix  had  dropped 

^^'  her  sovereign,  a  sovereign  lying  in  the  road,  picked  it  up,  and 
Larcenv  hv  P^*  ^*  ^  ^  pocket,  observing  iiat  it  was  a  good  sovereign,  and 
finding,      woold  just  make  his  week  up. 

Proceeding  onwards,  the  men  soon  afterwards  met  the  prose- 
cutrix, then  on  her  way  to  the  spot  where  the  sovereign  had 
been  dropped.  Accoring  to  her  statement,  on  meeting  the 
men,  she  addressed  Hilder,  whom  she  knew,  and  asked,  in  the 
hearing  of  the  prisoner,  ''  if  he  had  stumbled  oil  a  sovereign,'' 
stating  that  she  had  lost  one,  and  was  going  to  look  for  it ;  to 
which  inquiry  Hilder  answered  in  the  negative.  She  was,  how- 
ever, contradicted  by  Hilder  and  his  son,  who  were  celled  as 
witnesses  for  the  prosecution,  as  to  any  such  conversation  having 
taken  place.  But  it  was  clear  that  the  fact  of  the  sovereign  thus 
picked  up  by  the  prisoner  being  one  which  had  been  lost  by  the 
prosecutrix,  was  speedily  brought  to  the  prisoner's  knowledge. 
The  fact  of  the  prosecutrix  having  lost  a  sovereign,  and  of  the 
prisoner  having  found  one,  having  come  to  his  master's  ears,  the 
master  asked  him  if  he  had  found  a  sovereign,  to  which  he 
answered  that  he  ''  was  not  bound  to  say."  The  master  further 
asked  if  he  had  not  heard  that  Mrs.  Austin  had  lost  one,  to 
which  the  prisoner  made  the  same  reply.  On  the  master  asking 
whether  it  would  not  be  more  honest  to  give  the  sovereign  up  to 
her,  he  answered  that  ''he  could  just  manage  to  live  without 
honesty." 

Being  asked  by  a  police  constable  whether  he  remembered 
going  UD  the  Bnghtling  road,  and  picking  up  a  sovereign,  he 
answerea,  "I  don't  know  that  I  did."  On  the  officer  saying, 
''  I  have  been  informed  by  witnesses  that  you  did  so,  and  if  you 
did  so,  it  did  not  belong  to  you ;  more  particularly  as  you  know 
to  whom  it  belonged."  The  prisoner  said  he  did  not  want  to 
have  anything  more  to  say  to  me  officer,  and  went  into  his  house. 
On  a  subsequent  occasion,  however,  he  admitted  to  the  same 
witness  that  he  had  picked  np  the  sovereign. 

The  witness  Hilder  also  stated  that  me  prisoner  afterwards 
came  to  him  and  asked  him  if  he  could  sav  that  he  (prisoner)  had 
picked  up  a  sovereign^  and  on  receivmg  an  answer  in  the 
affirmative,  said  that  u  that  was  so  he  must  go  and  see  the  prose- 
cutrix, who  had  applied  to  him  several  times  about  it. 

In  summing  up  to  the  jury  on  this  state  of  facts,  I  told  them 
that  where  property  was  cast  away  or  abandoned,  any  one  finding 
and  taking  it  acquired  a  right  to  it,  which  would  be  good  even  as 
against  the  former  owner,  if  the  latter  should  be  minded  to 
resume  it.  But  that  when  a  thing  was  accidentally  lost,  the  pro- 
perty was  not  divested^  but  remained  in  the  owner  who  had  lost  it, 
and  that  such  owner  might  recover  it  in  an  action  against  the 
finder.  As  to  how  far  larceny  might  be  committed  by  a  person 
finding  a  thing  accidentally  lost,  it  Upended  on  how  far  the  party 
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fitidJTig  believed  that  the  thing  found  had  been  abandoned  by  its        ^^^' 
owner  or  not.     That  where  the  thing  found  was  of  no  value^  or  of      gltob. 

BO  small  value  that  the  finder  was  warranted  in  assuming  that  the        

owner  had  abandoned  it,  he  would  not  be  guilty  of  larceny  in        ^^^^• 
appropriating  it ;  or  if,  not  knowing,  or  not  having  the  means  of    Larceny  by 
diacovering  the  owner,  the  finder,  from  the  inferior  value  of  the     finding, 
thing  found,  might  fairly  infer  that  the  owner  would  not  take  the 
trouble  to  come  forward  and  assert  his  right,  so  that  practically 
there  would  be  an  abandonment,  and,  so  believing,  appropriated 
the  thing  found,  as  virtually  abandoned  by  the  owner,  he  would 
not  be  guilty  of  larceny.     So,  although  the  value  of  the  article 
might  render  it  impossible,  in  the  first  instance,  to  presume  aban- 
donment by  the  owner ;  yet  if  from  the  fact  of  no  owner  coming 
forward  within  a  sufficient  time,  the  finder  might  reasonably  infer 
that  the  owner  had  abandoned  and  given  up  the  thing  as  lost, 
there  would  be  no  criminality  in  an  appropriation  of  it  by  the 
latter. 

On  the  other  hand,  I  pointed  out  that  there  were  things  as  to  which 
it  could  not  be  supposed  that  they  had  been  intentionally  aban- 
doned, or  the  owner  be  supposed  to  have  given  up  his  property ; 
thus  e.  g.  a  purse  of  gold,  or  a  pocket  book  containing  bank  notes 
found  in  the  road,  could  not  possibly  be  supposed  to  have  been 
intentionally  placed  there ;  or  a  diamond  ornament  found  outside 
the  door  of  an  assembly  room,  to  have  been  intentionally  dropped 
by  the  lady  who  had  worn  it ;  or  a  box  or  parcel  left  in  a  public 
conveyance  or  a  hack  cabriolet,  to  have  been  left  with  the  inten- 
tion of  abandoning  the  property.  That  in  all  these  cases,  as  the 
property  remained  in  the  owner,  and  the  presumption  of  abandon- 
ment was  plainly  negatived  by  tiie  circumstances,  a  person  finding 
such  an  article  and  appropriating  it  to  himself,  with  an  intention 
of  wronging  the  owner,  if  he  knew  who  the  owner  was,  or  had 
the  means  of  finding  the  owner — as  where  the  name  of  and 
address  of  the  owner  were  on  the  thing  found—-or  had  the  means  of 
ascertaining  the  owner,  as  in  the  case  of  a  cabman  who  knew  the 
house  at  which  he  had  taken  up  or  set  down  a  person  by  whom 
an  article  must  have  been  left  in  the  carriage,  would  clearly  be 
gailiy  of  larceny.  And  even  where  the  finder  did  not  know  the 
owner,  if  the  nature  of  the  thing  found  precluded  the  presumption 
of  abandonment,  and  gave  every  reason  to  suppose  that  the  owner 
would  come  forward  and  assert  his  claim,  and  the  finder  neverthe« 
less  determined  to  appropriate  the  chattel  and  to  keep  it,  though 
he  should  afterwards  become  aware  who  the  owner  was— this  too, 
if  done  with  the  intention  of  wrongfully  depriving  the  unknown 
owner  of  property,  which  the  finder  knew  still  to  belong  to  him, 
would  be  larceny,  provided  such  intention  was  contemporaneous 
with  the  original  taking  of  possession. 

I  told  the  inry  that  while^  to  constitute  larceny  in  appropriat- 
ing an  article  thus  found,  there  must  be  a  guilty  intention  of 
taking  that  which  was  known  to  belong  to  some  one  else,  and 
which  the  party  appropriating  knew  he  nad  no  right  to  treat  as 
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Ilis  own,  this  intention  might  be  gathered  from  the  ^ne  of  the 
02]^      aarticle  and  the  other  oirouoetanoee  of  the  case,  eapeciallj  the 

conduct  of  the  party  accased,  as  to  conoeabnent  or  otherwise. 

1868.  Ill  thifl  respect,  I  told  them  thqr  xnight  properly  take  into 

£^,^^  ^  chccoont  the  condaet  of  the  prisoner  &lyde  in  maintaining  silanee 
jlntSng,  when  he  heard  the  question  put  by  the  proseentrix  to  Hilder,  if 
they  believed  that  portion  of  her  evidence ;  or,  at  all  events,  in 
refosing  to  say  wheoier  he  had  foand  a  sovereign  or  not,  and  cnily 
acknowledging  it  when  Hilder  had  told  him  ha  was  prepared  to 
speak  to  the  fact. 

As  the  result  of  this  reasoning,  I  left  it  to  the  jury  to  saj 
whether  the  prisoneri  on  finding  the  sovereign,  beKeved  it  to 
have  been  accidentally  lost,  and  nevertheless  with  a  knowledge 
that  he  was  doing  wrong,  at  once  determined  to  appropriate  it 
to  himself,  and  to  keep  it^  notwithstanding  it  should  afterwards 
become  known  to  him  who  the  owner  was ;  and  I  told  the  jury 
if  they  were  of  that  opinion  to  find  the  prisoner  guilty.  But, 
inasmuch  as  there  was  nothing  to  show  that  the  prisoner,  on 
appropriating  the  sovereign  on  finding  it,  had  any  reason  to 
suppose  that  the  own^  would  afterwarcuB  become  known  to  him, 
or  any  belief  that  he  would,  I  doubted  whether  an  intention  on 
his  part  of  keeping  it,  even  if  the  owner  should  become  known 
to  mm<— he  not  believing  that  the  latter  event  would  come  to 
pass^— would  amount  to  larceny.  I  therefore  thought  it  right  to 
take  the  opinion  of  this  Court,  whether  the  conviction  can  be 
sustained  on  the  facts  I  have  stated. 
The  juiy  having  found  the  prisoner  g^ty,  I  admitted  him  to 
)il,  on  his  own  recognisances  to  come  up  for  judgment  at  the 
next  Assizes^  if  required  so  to  do.  Had  I  passed  sentence  at  the 
time,  I  should  have  condenmed  him  to  iiiipriaonment  and  hard 
labour  for  one  calendar  month. 

A.  E.  CoCKBfJBN. 

No  counsel  was  instructed  to  argue  for  the  prisoner. 

LmrUey  SmUhj  for  the  prosecution.-^The  conviction  was  right. 
It  appears  from  the  evidence  that  the  prisoner  knew,  shortly  after 
he  picked  up  the  coin,  who  the  owner  of  it  was.  This  case  differs 
fi^m  Reg,  v.  Moore  (6  Cox  Orim.  Gas.  416 ;  1  L.  &  C.  1)  in  this 
fact,  that  in  that  ease  the  jury  found  that  the  prisoner,  at  the 
time  he  picked  up  the  bank  note,  believed  that  the  owner  could 
be  found.  In  this  case  the  original  taking  was  not  innocent ;  the 
prisoner's  remaik  to  his  companion  was  evidenee  that  he  then 
mtended  to  appropriate  it  to  his  own  use.  In  Reg.  v.  Pretion 
i  Cox  Grim.  <Jas.  890 ;  2  Den.  &  P.  353),  the  origmal  taking  was 
innocent,  but  there  was  a  subsequent  unlawful  appropriation. 
The  learned  counsel  then  cited  the  observations  of  Wightman  J. 
in  Reg.  v.  Moore  (30  L.  J.  77,  M.  G.),  sad  of  Williaaui,  J.  in  Reg.  v. 
Ohnaiopher  (8  Cox  Grim.  Gas.  91),  quoted  infra  in  the  Judgiq^Bif 
of  Martin  B.  The  case  of  Reg.  v.  Thturbom  (S  Cox  Grim.  Gas. 
453)  was  then  referred  to;  and  tifM  note  at  p.  180  of  2  Buss. 
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on  Orimes  (4ih  edit.)  where  the  propriety  of  the  decision  in  Beg.        ^*b- 
▼.  Tkwrbom  is  folly  disonssed.  Oltdb. 

CocKBUSHj  C.J.-— I  most  Bay  that  my  own  opinion  is,  that  this  — 
was  a  case  of  larceny.  The  question  turns  on  this,  how  far  would  ^^^' 
a  person,  under  the  circumstances,  be  justified  in  supposing  that  Laneny  hv 
(he  lost  property  was  abandoned  by  its  owner  ?  Tnere  may  be  jbuXng. 
cases  in  which  the  value  is  so  large,  that  no  one  could  suppose 
the  property  was  intentionally  abandoned,  while  there  may  be 
others  in  which  a  man  might  be  justified  in  doubting  whether 
the  owner  would  come  forward*  If  a  man  were  to  say,  "  I  do 
not  believe  that  the  owner  will  come  forward,*'  it  would  not  be  » 
case  of  larceny ;  but  if  it  is  doubtfol  if  the  owner  will  come 
forward — ^if  the  loser  were  a  poor  man  he  might,  if  a  rich  nian  he 
might  not — ^if  there  is  ground  for  supposing  that  the  propertv  is 
not  intentionally  abandoned,  and  if  the  person  finding  it  then 
says,  '^I  will  appropriate  it  to  myself,  notwithstanding  the 
owner  may  come  forward,''  I  think  that  would  amount  to  larceny. 
Thurbom's  case,  however,  does  not  go  that  length.  Here  there 
was  no  evidence  to  show  that,  when  the  prisoner  picked  ap  the 
sovereign,  he  knew  or  had  the  means  of  knowing  who  the  owner 
was,  and  although  there  was  evidence  that  the  prisoner  intended, 
when  he  picked  it  up,  to  appropriate  it  to  himself,  there  was 
nothing  to  show  that  he  believed  the  owner  would  come  forward, 
and,  therefore,  upon  Thwrbom's  cassy  the  conviction  cannot  stand. 
K  the  matter  had  been  of  greater  amount,  I  should  have  liked 
the  question  to  be  discussed  before  the  fuU  Court,  but  as 
Tkwrbom^s  case  is  not  overruled,  the  conviction  must  be  quashed. 

Mastin,  B. — I  agree  that  the  conviction  should  be  quashed ; 
but  I  own  my  impression  is,  that  this  is  a  case  of  larceny.  If 
the  prisoner,  at  the  time  he  picked  up  the  sovereign,  intended 
to  appropriate  it  to  his  own  use,  whether  the  owner  might 
come  back  for  it  or  not,  I  should  have  thought  that  he  would 
be  guilty  of  larceny.  In  Beg.  v.  Christopher,  Williams,  J., 
said  that,  "though  agreeing  with  the  decision  in  Thurbom's 
ease,  he  must  confess  that  he  had  never  been  able  to  agree  with 
some  of  the  principles  there  laid  down."  And  in  Beg.  v.  Moore, 
Wightman,  J.,  said :  ''  In  Beg.  v.  Thurbom  it  is  said,  '  If  he  had 
taken  the  chabtel  innocently,  and  afterwards  appropriated  it  with- 
out knowledge  of  the  ownenhip,  it  would  not  have  been  larceny.' 
But  here  the  oriirinal  takhur  is  not  innocent,  for  the  jury  have 
found  that  wheu^  ^Ser  picked  up  ihe  coin  he  intended 
to  deprive  the  owner  of  it.  Is  there  any  case  of  a  conviction 
held  bad,  in  which  these  three  ingredients  have  concurred :  that 
the  prisoner  intended  to  appropriate  the  property  from  the  first; 
that  he  believed,  at  the  time  he  took  it,  the  owner  could  be 
found,  and  acquired  the  knowledge  of  who  that  owner  was 
before  he  converted  it  to  his  own  use  ?"  With  respect  to  the 
present  case,  we  are  bound  by  the  authority  of  Beg.  v.  Thurbom, 
and  in  order  to  render  the  finder  of  lost  property  guilty  of 
larceny,  he  must  know  who  the  owner  is,  or  have  the  means 
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Kiow       of  knowings  although  he  intends  from  the  first  to  appropriate 

Gltidb.       ^*  *^  ^^  ^^^^  ^^®"     ^  ^^  ^^^  think  that  that  is  correct  law,  but 

I  agree  that  it  is  not  worth  while  to  have  this  case  argued  before 

1868.        the  faU  Court. 
Larceny  by        WiLLBS,  J. — I  agree  that  the  conviction  ought  to  be  quashed. 
finding.       Reg.  V.  Thurbom  is  in  point,  and  governs  this  case. 
Bramwbll,  B. — I  am  of  the  same  opinion. 
BiACKBUEN,  J. — ^I  am  of  the  same  opinion.     Beg.  v.  Thwrhom 
is  in  point ;  and  I  rather  think  that  it  takes  the  ri^ht  view  of  the 
subject.     Lq.  cases   of  bailment,  the  Legislature  has  interfered, 
and  made  a  subsequent  wrongful  appropriation  the  subject  of 
larceny,  although  the  original  taking  was  innocent.     In  the  case 
of  lost  property,  however,  Reg.  v.  Thv/rhom  has  decided  that  if 
the  finder  appropriates  it  with  the  intent  to   take  the  entire 
dominion  over  it,  and  does  know  that  the  true  owner  can  be 
found,  it  is  larceny ;  but  if  he  does  not  know,  that  it  is  not.  Whilst 
that  decision  remains  unreversed,  it  must  be  taken  to  be  the  law. 
In  the  present  case  there  is  not  the  slightest  reason  for  saying 
that,  at  the  time  the  prisoner  picked  up  the  coin,  he  could  find 
out  the  true  owner,  or  that  he  was  under  the  impression  that  he 
could  be  found. 

Oonviction  quashed. 
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COUET  OP  OBIMINAL  APPEAL. 

May  30, 1868. 

(Before  Cocebuen,  C.J.,  Mastin  and  Brahwxll,  BB.,  and  Willbs 

and  Bljicebubn,  JJ.) 

Bbg.  v.  Shaw,  (a) 

lAmcMo — Receiving  into  cm  unlicensed  Aouad— 8  ^  9  Vict, 

c.  100,  8.  90. 

C.  was  plcbced  in  the  house  of  a  medical  ma/n  as  an  invalid  ;  the 
house  not  being  licensed  or  registered  for  the  reception  of  lunatic 
patients,  O.^s  mind  was  quite  imiedle,  from  natu/ral  causes, 
aggravated  by  intemperam^,  amd  he  allowed  himself  to  be  hept 
in  a  state  of  revolting  fUthiness  ;  but  it  did  not  appear  that  he 
laboured  under  any  delusion  or  mental  aberration,  nor  was  he 
subject  to  fits  of  frenzy  or  violence  : 

Held,  thai  V,  was  a  lunatic  within  the  msaming  of  8  ^  9  Vict. 
e.  100,  s,  90,  artd  that  the  medical  man  was  liable  to  the  charge 
of  receiving  0,  to  board  amd  lodge  in  an  unlicensed  house, 

CASE  reserved  by  Cockbum,  C.J.,  for  the  opinion  of  this 
Court. 
Edward   Charles    Shaw  was   convicted   at    the    last   Spring 
Assizes  for  the  county  of   Hertford  on  an  indictment  under 
stat.  8  &  9  Yict.  c.  100,  s.  90(b),   charging  him  with  having 

(a\  Bepoxied  Yty  John  Thompson,  Esq.,  Barrister-at-Law. 

(b)  The  8  ft  9  Yict  c  100,  b.  90  enaots :  **  That  no  person  (unless  he  be  a  person 
who  derives  no  profit  from  the  charge,  or  a  committee  appointed  by  the  Lord  Chan- 
oeUor)  ahaU  reoeiT^  to  board  or  lodge  in  any  honse  other  than  an  hospital  registered 
under  this  act,  or  an  asylnm  or  house  licensed  nnder  this  act,  or  under  one  of  the 
aeti  hereinbefore  repealed,  or  take  the  care  or  charge  of  any  one  patient  as  a  Innatio 
or  alleged  Innatic,  without  the  like  order  and  medi^  certificates  in  respect  of  such 

Citient  as  are  hereinbefore  required  on  the  reception  of  a  patient  (not  being  a  pauper) 
to  a  licensed  house  ;  and  that  every  person  (except  a  person  deriving  no  profit  from 
the  chazge  or  a  committee  appointed  by  the  Lord  Ohancellor)  who  shall  receive  to  bo«rd  or 
lodge  in  any  unlioensed  house  not  being  a  registered  hospital  or  an  asylum,  or  take  the 
eaie  or  charge  of  any  one  patient  as  a  lunatic,  or  alleged  lunatic,  shall  within  seven  dear 
days  after  so  receiving  ortaking  such  patient  transmit  to  the  secretary  of  the  commis- 
sionen  a  true  and  perfect  copy  of  the  order  and  medical  certificates  on  which  such 
pateit  has  been  so  received,  and  a  statement  of  the  date  of  sudi  reception,  and  of  the 
sttoatioo  of  the  house  into  which  such  patient  has  been  received,  and  of  the  Ohristian 
and  inmama  and  occupation  of  the  occupier  thereof,  and  of  the  person  by  whom  the 
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I^>Q«        taken  charge  of  and  received  to  board  and  lodge^  in  a  honse  not 
g^^       being  a  dnly  registered  hospital  or  licensed  asylum^  one  John 

'       Clode^  alnnatio  or  alleged  lunatic;   and  also  with  haying  done 

1868.       BO  without  the  other  conditions  and  formaUties  required  by  the 
jf^l^  ^    statute  having  been  complied  with, 

hinatic  m  an       All  the  facts  necessary  to  support  the  indictment  (assuming 

«<»*^«*«'     the  said  John  Clode  to  have  been  a  lunatic)  were  fully  estab- 

^^^       lished ;  but  a  question  arose  whether  the  said  John  Clode  was  a 

lunatic  within  the  meaning  of  the  act ;  the  term  lunatic  being  by 

the  interpretation  clause  declared  to  mean  "  eveiy  insane  person^ 

and  every  person  being  an  idiot  or  lunatic^  or  of  unsound  mind/' 

It  appeu^  that  Mr.  Clode^  a  man  of  fifty-five  years  of  age^ 

having  had,  after  indulging  for  some  time  in  habits  of  intem- 

Serance,  three  attacks  of  paralysis,  had  been  placed  with  the 
efendant,  a  medical  man,  not  as  a  lunatic  but  as  an  invalidj 
whose  memory  had  become  greatly  impaired  by  bodily  weakness 
and  infirmity.  It  did  not  appear  that  he  laboured  under  any 
delusions  or  mental  aberration ;  neither  was  he  subject  to  fits  of 
firenzy  or  violence.  But  it  was  clear  that  his  mental  faculties 
had  fallen  into  a  state  of  exceeding  weakness  and  imbecility,  as 
will  appear  firom  the  following  faots. 

He  was  insensible  to  the  calls  of  nature,  and  utterly  regardless 
of  all  cleanliness,  and  was  satisfied  to  remain  in  a  most  revolting 
state  of  filthiness. 

It  appeared  that  he  had  been  visited  by  order  of  the  Lord 
Chancellor  by  two  physicians,  Drs.  Blandford  and  Bennett )  thrice 
by  the  former,  once  by  the  latter. 

Dr.  Blandford  proved  that  on  visiting  defendant's  establish- 
ment on  the  31st  of  October  last,  he  found  Mr.  Clode,  at 
between  6  and  6.80  p.m.,  in  bed,  in  a  room  about  12ft. 
square  and  O^ft.  high.  He  was  lying  on  the  remains  of  two 
old  mattresses  covered  over  with  a  piece  of  old  carpet,  with 
no  other   bedclothes  whatever,  and  without  pillow  or  bolster. 

care  and  charge  of  aach  patient  has  been  taken.  And  eyery  §uch  patient  Bhall  at  least 
once  in  every  two  weeks  be  yiutedlyy  a  phyaician,  anrgeon,  or  apothecary,  not  derir- 
ing  and  not  haying  a  partner,  father,  eon,  or  brother,  who  deriyee  any  profit  from  the 
care  or  chaige  of  snch  patient,  and  anch  physician,  surgeon,  or  apothecary,  shall  enter 
in  a  book  to  be  kept  at  the  honse  or  hospital  for  that  purpose  to  be  called  ^*  the  medical 
yisitation  book,"  the  date  of  each  of  his  yisits,  and  a  statement  of  the  condition  of  the 
patient's  health  both  mental  and  bodily,  and  of  the  condition  of  the  honse  in  which 
such  patient  is,  and  such  book  shall  be  px^oduced  to  the  yisiting  commisskmer  on  eyery 
visit,  and  shall  be  signed  by  him  as  haying  been  so  produced,  and  the  person  by  whom 
the  care  or  charge  of  such  patient  has  he«n  taken,  or  into  whose  honse  he  has  been 
receiyed  as  aforesaid  shall  transmit  to  the  secretary  of  the  commissiimerB  the  same 
notices  and  statements  of  the  death,  remoyal,  escapci  and  recapture  of  such  lunatio, 
and  within  the  same  periods  as  are  herehibefore  required  in  tho  case  of  the  death, 
removal,  escape,  and  recapture  of  a  patient  Tnot  being  a  pauper)  reeeived  into  a 
licensed  house,  and  that  every  person  who  shell  receive  into  an  unUoensed  house  not 
being  a  registered  hospital  nor  an  asylum,  or  take  the  care  or  charge  of  any  peraoo 
therein  as  a  lunatic  without  first  having  such  order  and  medical  oertiflcatea  as  afore- 
said, or  who  having  received  any  such  patient  shall  not  within  the  several  periods 
aforesaid  transmit  to  the  secretary  of  the  oommissionerB  such  copy,  statement^ 
and  notices  as  aforesaid,  or  shall  fail  to  cause  such  patient  to  be  so  visited  by  a  medical 
attendant  as  aforesaid,  and  every  such  medical  attendant  who  shall  make  an  untroa 
entry  in  the  said  medical  visitatloa  book  ahall  be  guil^  of  a  miademoanor." 
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The  mMxemea,  one  of  wkLoIi  waa  of  flock^  the  otlier  of  utmw, 

were  soaked  with  feeceB  and  urine^  whioh  was  drippins  through       skjlw. 

on  to   the  floor^  and   were    quite   rotten.      The  waLlB  of  the       ' 

room  were  filthy^  having  marks  of  fingers  dirty  with  fsdces  having       ^^* 
been  smeared  on  them ;  as  was  also  the  oase  with  a  post  which     Keming  a 
supported  the  ceiling.     The  smell  in  the  room  was,  to  use  the   hmaHc  m  an 
woids   of   the  witness^   "most  abominable/'      The  room  was     ""?^^*^ 
without  carpet  of  any  sort.     There  was  an  old  washstand  with 
a  basin  and  jug,  but  no  water,  soap,  or  towel.     Not  far  from  the 
bedstead  was  a  heap  of  ashes,  and  on  it  two  chamber  utensils,  one 
full  of  fieeces.     Mr.  Clode's  trousers  were  wet  with  urine,  and  a 
pair  of  drawers  lying  there  were  dirty  with  fasces.     He  was  lying 
in  a  flannel  shirt,  the  tail  of  which  was  gone.     He  was  very  wet 
with  filth,  as  was  the  piece  of  carpet  with  which  he  had  been 
covered. 

Emma  Coughtree,  a  witness,  proved  that  since  the  month  of 
May,  she  had  been  employed  to  clean  out  Mr.  Clode's  room  once 
a  week.  That  his  bed  consisted  of  two  rotten  mattresses  and  a 
piece  of  old  carpet  and  an  old  coat.  There  were  no  sheets  or 
blankets.  She  stated  that,  on  first  going  there,  she  had  to 
remove  a  pail,  as  well  as  two  chamber  utensils^  fiill  of  excrement, 
which  was  all  flowing  over  on  to  the  floor,  while  under  the  bed 
there  was  '^  quite  a  pond  drained  from  the  mattresses.^' 

It  appeared  that,  after  the  fiirst  visit  of  Dr.  Blandford,  a  slight 
improvement  in  the  attention  to  the  comforts  of  Mr.  Clode  took 
place.  According  to  the  evidence  of  the  witness  Emma  Cough* 
tree,  on  the  1st  of  ITovember  the  two  old  mattresses  were  removed, 
and  carried  to  a  dunghill,  having  fallen  to  pieces  from  rottenness 
in  the  course  of  removal.  A  straw  bed  and  palliasse  were  sub- 
stituted, and  two  straw  pillows  supplied. 

On  Noveinber  25,  which  was  after  the  improvement  just  re- 
ferred to  had  taken  place,  Mr.  Clode  was  visited  by  Dr.  Bennett. 
This  witness  stated  that,  having  desired  to  see  Mr.  Clode's 
room,  he  was  conducted  to  it  by  the  defendant ;  but  on  entering 
the  room  the  stench  was  so  intolerable  that  he  proceeded  no 
fisurther.  Nevertheless,  he  saw  Mr.  Clode's  bed,  which  he  described 
as  having  a  very  miserable  dirty*looking  mattress  on  it.  The 
room  also  looked  miserable  and  dirty.  Chloride  of  lime  had 
evidently  recently  been  used,  but  though  the  smell  of  it  was 
very  strong,  it  was  not  sufficient  to  overpower  the  stench  of  the 
room. 

It  appeared  that  Mr.  Clode  was  not  dissatisfied  with,  and  was 
probably  insensible  to,  the  disgusting  state  in  which  he  was  thus 
■afiered  to  remain.  He,  indeed,  said,  in  answer  to  a  question 
from  Dr.  Blandford  how  he  came  to  be  in  such  a  room,  that  it  was 
in  a  very  disgraceful  state ;  but  on  being  asked  by  Dr.  Bennett 
on  going  to  his  apartment,  whether  he  liked  his  room,  he 
answered  "  yes  '/^  and  on  being  asked  whether  he  was  comfort- 
able in  it^  answered  "  oh,  very  comfortable,''  and  on  being  ftirther 
asked  whuetiher  his  bed  was  comfbrtablej  his  answer  was  "  oh^  very/' 
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l^*  This  insensibility  to  filth  in  so  revolting  a  form  was  strongly 

g^:^       insisted  upon  by  the  two  medical  witnesses  for  the  prosecution  as 

*       a  marked  indication  of  the  utter  decay  of  the  intellectual  facul- 

1868.  ties  of  the  patient.  But  there  was  also  strildng  proof  that 
jj/Z^  o  ^'  Clode's  mental  faculties  in  general^  and  more  especially  his 
bmc£c  tn  an  memory^  had  become  very  seriously  impaired.  According  to  the 
unlicensed  evidence  of  the  medical  witnesses^  it  was  extremely  difficult  to 
*•  fix  his  attention  on  any  subject,  or  to  get  him  to  converse.  "  He 
did  not  seem/'  says  Dr.  Bennett,  ^*  to  take  interest  in  anything,'' 
and  he  only  gave  "monosyllabic  answers/'  He  remembered, 
however,  that  he  had  lived  in  Park-street,  Windsor,  and,  in  his 
interview  with  Dr.  Blandford,  kept  saying  "  I  am  John  Glode  of 
Windsor,"  in  a  silly  way.  He  remembered,  says  Dr.  Bennett, 
that  he  had  taken  part  in  elections  for  Windsor,  but  could  not 
remember  the  names  of  the  candidates,  or  on  which  side  he  had 
acted.  On  being  asked  if  he  had  any  family,  he  remembered  he 
had  a  wife,  and  a  daughter  married,  but  on  no  occasion  of  his 
being  visited  by  the  medical  witnesses  could  he  remember, 
though  frequency  asked,  the  name  of  his  daughter.  Neither 
could  he  remember  the  name  of  the  people  with  whom  he  was 
then  living.  When  asked  on  each  occasion  how  long  he  had 
been  where  he  then  was,  his  answer  was  "  five  months,"  though 
in  fact  he  had  been  there  as  many  years.  This  mistake  he 
made  twice  during  the  same  interview,  though  corrected  by  the 
defendant,  who  refused  after  the  first  interview  with  Dr.  Bland- 
ford  to  aUow  the  patient  to  be  seen  alone.  When  asked,  on  more 
than  one  occasion,  why  he  remained  at  the  defendant's  his 
answer  was  "that  he  intended  to  leave  next  week,  when  the 
railway  would  be  open." 

Both  Dr.  Blandford  and  Dr.  Bennett  decbured  their  positive 
opinion  that  there  was  decided  unsoundness  of  mind  in  Mr.  Clode 
in  respect  of  the  general  decay  of  mental  power,  as  well  as  of 
loss  of  memory  and  insensibility  to  the  ordinary  instinctive 
repugnance  to  filth.  They  agreed  that  there  was  an  absence  of 
active  dementia  or  morbid  delusion,  and  ascribed  the  existing 
symptoms  to  a  decay  of  the  intellectual  and  moral  faculties, 
whether  proceeding  from  paralysis,  softening  of  the  brain,  or  any 
other  cause  from  which  such  decay  could  arise. 

Two  medical  witnesses,  called  on  behalf  of  the  defendant, 
stated  that  there  were  no  symptoms  of  insanity  in  Mr.  Clode, 
and  had  given  certificates  to  that  effect;  but  one  of  them 
admitted  that  there  was  unsoundness  of  mind  in  respect  of  loss 
of  memory  arising  from  softening  of  the  brain. 

I  directed  the  jury,  if  they  believed  the  evidence  for  the 
prosecution,  to  find  the  defendant  guilty,  which  they  accordingly 
did;  and  looking  on  the  case  as  an  aggravated  one  in  con- 
sequence of  the  neglect  with  which  the  patient  had  been  treated, 
more  especially  as  the  defendant  had  insisted  on  having  his  pay 
doubled  in  consideration  of  extra  comforts  to  be  afforded,  1 
sentenced  the  defendant  to  a  fine  of  1002.  and  six  months' 
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imprisonment ;  but  deeming  it  worthy  of  consideration  whether  ^^* 

imbecility  and  loss  of  mental  power^  arising  either  from  natural  s^w. 

decay^  or  from  paralysis^  softening  of  the  brain^  or  other  super*        ' 

vening  canse^  if  unaccompanied  by  fr^nsy  or  delusion  of  any  kind^  ^^• 

constituted  unsoundness  of  mind^  so  as  to  be  lunacy  within  the  Kuping  a 

meaning  of  the  act  on  which  this  indictment  was  framed^  I  hmatkmai 

reserved  that  question  for  the  decision  of  this  Court.  unHcen§ed 

If  the  Court  shall  be  of  opinion  that  John  Clode  was  a  lunatic  ^'^"^ 
within  the  meaning  of  the  90th  section  of  the  8  &  9  Vict.  c.  lOOj 
the  Yordict  is  to  stand ;  otherwise  not. 

A.  E.  COOOUBN. 

.  WooUett,  for  the  prisoner.— -It  is  submitted  that  the  conviction 
was  wrong.  The  question  is,  whether  John  Clode  was  a  lunatic 
within  the  meaning  of  the  word  '^ lunatic''  in  sect.  90.  Aa 
defined  by  the  interpretation  clause^  sect.  114, ''  Lunatic  shall  mean 
eveiy  insane  person,  and  every  person  being  an  idiot,  or  lunatic, 
or  of  unsound  mind.''  In  this  case  Clode  was  received  into  Dr. 
Shaw's  house  as  an  invalid,  and  he  was  treated  as  such,  for  there 
was  evidence  that  he  was  suffering  from  a  complaint  in  the  lower 
part  of  his  body.  [Cocebubk,  C.J. — ^There  was  some  slight 
evidence  as  to  that,  only  however  relating  to  the  urinary  fimc- 
tions.]  No  restraint  was  put  upon  Clode  as  to  liberty  of  egress 
and  regress  from  and  to  the  house.  Clode  was  not  a  lunatic  in 
the  ordinary  sense  of  the  word.  [Cockbubn,  C.J. — Unsoundness 
of  mind,  which  is  one  of  the  meanings  of  the  term  in  the  inter- 
pretation clause,  seems  to  go  frirther  than  the  ordinary  meaning 
of  the  word  "  lunatic."  Here  the  patient's  mind  was  in  a  state 
of  imbecility  caused  by  physical  decay.  Bramwell,  B. — ^Would  a 
will  made  by  him  in  this  state  of  mind  be  good  ?]  I  should  say 
"  Yes."  But  I  contend  that  it  must  be  proved  that  Clode  was 
kept  and  detained  by  Dr.  Shaw  as  a  lunatic  in  order  to  make  him 
criminally  responsible.  [Bbaitwbll,  B. — K  Clode  was  of  unsound 
mind,  the  way  in  which  Dr.  Shaw  kept  him  was  evidence  that  he 
kept  hiTTi  as  a  lunatic,  and  not  as  a  person  of  sound  mind.  CocK- 
BUHN,  C.J. — ^Would  any  man  have  allowed  himself  to  remain  in  the 
condition  in  which  Clode  was,  if  he  had  been  of  sound  mind  f 
Bramwell,  B. — ^You  surely  do  not  intend  to  argue  that  if  a  man 
is  a  lunatic,  and  his  friends  take  him  to  an  asylum,  and  say  to  the 
person  who  keeps  it,  ^^  Keep  this  man  as  an  invalid,"  the  keeper 
does  not  take  charge  of  a  lunatic  ?]  The  question  is,  whether  in 
such  cases  there  is  sufficient  knowledge  that  the  person  received 
is  a  lunatic  of  unsound  mind,  and  it  is  necessary  to  show  affirma- 
tively that  the  person  charged  had  such  knowledge.  There  are 
many  cases  on  record  in  which  servants  and  others  have  been 
kept  and  detained  in  such  a  filthy  and  improper  state,  and  have 
allowed  themselves  to  be  so  treated,  and  yet  it  was  never  con- 
tended that  they  were  lunatics,  though  persons  of  weak  intellect. 
[CoGKBUSN,  C.«f. — In  this  case  all  ike  facts  were  known  to  the 
defendant,  which  lead  to  the  conclusion  that  Clode  was  a  person 

VOL.  ZI.  I 
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^^'        of  onsoimd  mind.    Althougli  there  was  no  frensy^  or  delusion,  or 
Skaw.       other   usual    indications  of   insanity,    yet  there  was    inherent 

unsoundness  of  mind  from  natural  causes,  which  had  been  aggra- 

^^^^'        vated  by  prior  intemperance.]     It  is  necessary  to  complete  the 

Kti^ing  a     offencc  Created  by  the  statute  that  the  patient  should  be  detained 

bmatktnan  as  a  '^lunatic;^^    but  there  was  no  evidence  of  that,  and  the 

""^f^**^     utmost  proved  in  the  case  was  what  miirht  result  firom  mere 

physical  infirmity. 

Parry f  Serjt.  {Poland  with  him),  for  the  prosecution,  was  not 
called  upon  to  argue. 

CoosBUBN,  C.J. — ^We  are  all  agreed  that  this  conviction  ought 
to  stand,  for  the  reasons  stated  during  the  argument.  This  case 
is  clearly  within  the  mischief  intended  to  be  provided  against  by 
the  act.  The  state  of  imbecility  in  which  this  person  was  found 
amounts  to  unsoundness  of  mind  within  the  meaning  of  the  act. 

Mabtin,  B. — ^This  was  unsoundness  of  mind  analogous  to 
idiotcy. 

The  rest  of  the  Court  concurred. 

Conviction  a^ffurmed. 
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COUBT  OF  OBTMTNAIi  APPEAL. 

Jwtmaxy  18^  1868. 

(Before  Cockbubn^  C.J.^  EsATina^  J.^  Sheb^  J.^  PiooTT^  B.^  and 

M.  SUITH^  J.) 

Bxa.  V.  Jambs  DowsY.(a) 

PoZfe  pretences — Ohtcdnmg  value  for  notes  of  a  la/nk  that  has 

stopped  pa/yineni—Bomhruptcy. 

The  defendamiy  knowing  that  some  old  country  hank  notes  had  been 
taken  by  his  uncle  forty  years  before,  amd  that  the  bamJc  had 
stopped  payment,  game  them  to  a  man  to  pass,  telling  him  to 
9^9  ^f  osked  ahout  them,  tha/t  he  had  taken,  them  from  a  mam, 
he  did  n4>t  know.  The  mam,  passed  the  notes,  and  defendam,t 
obtained  value  for  them.  It  appewred  that  the  bankers  were 
made  bankrupt: 

Hdd,  that  the  dsfsndant  was  guilty  of  obtaining  money  by  false 
pretences : 

Hdd,  also,  that  the  bam,kruptcy  proceedings  need  not  be  proved. 

/"XASE  reserved  for  the  opimon  of  tliis  Conrt. 

The  defendant  was  indicted  at  the  Epiphany  Quarter  Sessions 
of  the  peace  of  the  North  Biding  of  x  orkshire^  for  obtaining 
money  said  goods  by  false  pretences^  with  intent  to  defraud. 

The  first  count  of  the  indictment  stated  that  the  defendant 
fidsely  pretended  to  one  John  Beal  that  a  piece  of  paper  was  a 
bank  note  then  current  and  good^  and  available  for  the  sum 
of  61.,  and  of  the  full  value  of  51.,  by  which  false  pretence  the 
defendant  then  unlawfully  obtained  from  the  said  John  Beal  the 
sum  of  bl.  with  intent  to  defraud^  whereas^  in  factj  the  said  piece 
of  paper  was  not  a  bank  note  then  current  or  good^  or  of  the  full 
value  of  bl.,  as  the  defendant  then  well  knew. 

The  second  count  stated  that  the  defendant  falsely  pretended 
to  the  said  John  Beal  that  there  was  then  in  existence  a  banking 
co-partnership  of  persons  carrvii^  on  business  as  bankers  under 
the  name  of  the  Stockton  and  Cleveland  Bank,  and  that  a  piece 

(o)  Reported  by  JoHir  Thokpsok,  Esq.,  BarriBtor-at-lAw. 
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^***-        of  paper  purportmg  to  be  a  bank  note  of  tbe  Stockton  and 
Jamms  Down  Cleveland  Bank  for  the  payment  of  &l.,  was  then  of  valiie^  by 

which  false  pretence  the  defendant  then  nnlawfully  obtained  from 

^^'       the  said  John  Beal  51,  with  intent  to  defraud,  whereas  in  fact 
False       there  was   not  any   banking  co-partnership  then  carrying  on 
pretences,     business  as  bankers  under  the  name  of  the  Stockton  and  Cleve- 
land Bank,  nor  was  the  said  piece  of  paper  of  any  value  whatever, 
as  the  defendant  well  knew. 

The  fifth  count  stated  that  the  defendant  falsely  pretended 
to  one  Walter  Grimshaw  that  a  piece  of  paper  was  a  bank 
note  then  current  and  good,  and  available  for  bl.,  and  then  of 
the  value  of  51.,  by  which  false  pretence  the  defendant  then 
unlawftilly  obtained  from  the  said  Walter  Grimshaw  a  boVs  coat 
and  a  pair  of  leather  leggings  and  4Z.  7a.  with  intent  to  defraud, 
whereas  in  fact  the  said  piece  of  paper  wafi  not  a  bank  note  then 
current  or  good,  or  of  the  value  of  51.,  as  the  defendant  then  well 
knew. 

The  sixth  count  stated  that  the  defendant  falsely  pretended  to 
the  said  Walter  Grimshaw  that  there  was  then  in  existence  a 
banking  co-partnership  carrying  on  business  as  bankers  under 
the  name  of  the  Stockton  and  Cleveland  Bank,  and  that  a  piece 
of  paper  purporting  to  be  a  bank  note  of  the  Stockton  and 
Cleveland  Bank  for  the  payment  of  51.  was  then  of  value,  by 
which  false  pretence  the  defendant  then  unlawfully  obtained  from 
the  said  Walter  Grimshaw  a  boy's  coat  and  a  pair  of  leather 
leggings  and  42.  7«.  in  money,  witii  intent  to  defiuud,  whereas  in 
&ct  there  was  not  any  banking  co-partnership  then  carrying  on 
business  as  bankers  under  the  name  of  the  Stockton  and  Cleveland 
Bank,  nor  was  the  said  piece  of  paper  of  any  value  whatever,  as 
the  defendant  well  knew. 

^  It  was  proved  that  the  defendant  on  the  24th  of  October  last 
obtained  through  one  Hansill,  from  John  Beal,  a  butcher,  at 
Whitby,  51.  in  gold  in  exchange  for  a  piece  of  paper,  purporting 
to  be  a  51.  note  of  the  Stockton  and  Cleveland  Bank ;  and  that 
on  the  same  day  he  made  a  small  purchase  through  Hansill,  to 
the  amount  of  13«.,  of  Walter  Grrimshaw,  a  shopkeeper,  at 
Whitby,  paying  for  the  same  with  another  piece  of  paper, 
.    purporting  to  be  a  51.  note  of  the  same  bank,  receiving  from 

Grimshaw  the  articles  purchased  and  41.  7«.  in  exchange. 

/        The  defendant  told  Hansill  to  be  sure  if  any  one  asked  about 

/     the  notes  to  say  that  he  (Hansill)  got  them  from  a  man  he  did 

;     not  know.     The  defendant  was  taken  into  custody  a  few  days 

afterwards  in  his  own  house,  when  a  similar  note  was  found  in 

his  pocket,  seven  others  inside  his  trousers,  and  one  in  his  boot, 

all  of  which  were  produced ;   and  when  charged  with  obtaining 

money  under  false  pretence  the  defendant  said,  ^^  The  notes  were 

muc^  old  things,  which  the  old  man  (meaning  his  uncle)  had 

taken  in  payment  of  a  dairy  of  cheeses  at  Tarm  fair  forty  years 

ago,  and  that  the  bank  had  stopped  payment  directly  after /^^ 

It  was  also  proved  by  John  Heavisides,  a  printer  at  Stockton- 
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on-Tees,  tliat  a  bank  called  the  Stockton  and  Cleveland  Bank^        ^^' 
had  formerly  existed  in  that  town^  but  had  stopped  payment  jawm  haww 

abont  forty  years  ago^  and  had  never  reopened^  and  was  not  now        

in  existence.     On  cross-examination  by  the  defendant's  coimsel^        ^^^- 
this  witness  stated  that  he  knew  the  partners  in  the  bank  were       ^^ 
made  bankrupts;    that  he  was  employed  by  the  Bankruptcy     pntmon. 
Commissioners  to  print  in  their  presence  the  indorsements  on 
the  back   of   the  notes  of   their   having  been   produced  and 
exhibited  to  the  commissioners^   without  which  no  holder  of 
a  note   could  get  a  dividend.     The  notes   produced  bore  this 
indorsement^  but  the  witness  did  not  know  what  dividend  was 
paid. 

The  defendant's  counsel  then  made  the  following  objection  in 
writing: 

''It  being  proved  that  the  partners  of  the  bank  became 
bankrupt^  I  object  that  none  of  the  bankruptcy  proceedings 
being  produced^  there  is  no  evideuce  that  the  notes  are  not  of 
the  value  of  hl.y  and  no  evidence  that  there  are  no  assets  to 
pay  the  notes  in  Ml,  and  therefore  that  there  h  no  case  for  the 
juiy." 

I  told  the  jury  that  there  was  no  evidence  that  the  notes  were 
of  no  value,  but  that  if  on  the  evidence  they  believed  the  defen- 
dant to  have  passed  the  notes  as  good  notes  of  an  existing  bank 
of  the  value  of  52.^  knowing  that  the  bank  was  insolvent^  and 
had  stopped  payment  forty  years  ago^  and  had  not  reopened^ 
and  that  the  notes  were  not  of  the  vc^ue  of  bl.j  they  might  find 
him  guilty. 

The  defendant  was  found  guilty^  and  the  Court  had  no  reason 
to  be  dissatisfied  with  that  verdict. 

At  the  request  of  the  defendant's  counsel^  this  case  was  granted 
for  the  opinion  of  this  Court  whether  the  defendant  was  properly 
convicted  or  not. 

The  defendant  was  admitted  to  bail  to  appear  at  the  next 
Quarter  Sessions  of  the  North  Biding  of  Yorkshire  to  receive 
judgment.  Bobinsok  Fowleb, 

Prosiding  Chairman. 

8.  Shepherd,  for  the  prisoner. — The  conviction  was  wrong. 
There  was  no  evidence  tiiat  the  defendant  made  any  one  of  the 
pretences  alleged  in  the  indictment.  The  mere  sending  of  the 
note  to  be  cashed  did  not  amount  to  a  false  pretence.  [Cocs- 
BUBN^  C.J. — ^The  defendant  dealt  with  the  note  as  the  note  of  a 
valid,  subsisting  bank,  and  sent  it  as  a  good  note  to  be  changed. 
That  is  a  false  pretence.  EIbating,  J. — ^And  told  the  tqubji  he  sent 
for  change  to  say,  if  asked  about  the  notes,  that  he  got  them 
firom  a  man  he  did  not  know.]  K  that  is  the  opinion  of  the 
Court,  then  the  objection  that  the  bankruptcy  proceedings  were 
uot  produced  will  be  relied  on.  [Cockbubn,  C.J. — ^The  bank- 
ruptcy proceedings  were  quite  immaterial.     The   proof  of  the 


118  CBIBONAL  LAW  GA8B& 

Bm^        taise  pretence  was  sofficienUy  made  out  by  evidence  that  defendant 
Dowir.  P^^^^d  ^^  notes  of  an  existingj  solvent  nrm^  whereas  the  firm  was 

*  an  insolvent  or  bankrapt  one.     The  proceedings  in  the  Bank- 

1668.  mptcy  Court  were  not  absolutely  necessary  to  show  that.]  The 
J^  indorsement  on  the  back  of  the  note  showed  that  it  had  been 
pretmoea:  exhibited  in  the  bankruptcy  proceedings.  As  they  were  not 
produced  there  was  no  evidence  here  that  the  estate  might  not 
pav  20^.  in  the  pound^  or  whether  any  dividend  had  been 
pead.  Dividends  may  still  be  due  on  the  note  for  anything  that 
appeared  at  the  trial.  In  Bex  v.  Clark  (2  Buss,  on  Grimes^  634)^ 
where  the  prisoner  obtained  a  bull  by  passing  a  promissory  note 
of  a  firm  that  had  ceased  business  twenty  years  previously^  and 
had  become  bankrupts^  a  similar  objection  was  taken  that  the 
roceedings  in  bankruptcy  against  the  firm  were  not  produced. 
"eatino,  J.  —  In  Bex  v.  Ula/rJc,  the  prisoner  was  acquitted 
because  there  was  no  evidence  that  he  knew  the  note  to  be  false. 
M.  Shith^  J.— Here  the  defendant  knew  that  the  notes  had  been 
in  his  uncle's  possession  forty  years.]  The  following  cases  were 
then  cited : — Beg.  v.  WilUams,  7  Cox  Grim.  Gas.  351 ;  Beg.  v. 
FUnt,  Russ.  &  Ry.  460;  Beg.  v.  Evans,  BeU's  G.  G.  187 ;  8  Gox 
Grim.  Gas.  257 ;  Beg.  v.  Spencer,  3  Gor.  &  P.  420. 
f  Alfred  Simpson,  for  the  prosecution^  was  not  called  upon. 

GocKBUBN^  G.J. — ^This  is  a  plain  case^  and  free  from  all  doubt. 
The  defenda^t^  knowing  that  his  uncle  had  taken  the  notes  forty 
years  back^  and  that  the  bank  had  stopped  pavment  directly 
after,  passed  them  off  as  the  notes  of  an  existing  solvent  bank,  and 
as  notes  of  present  value,  and  obtained  value  for  them.  This  was 
clearly  obtaming  money  by  false  pretences.  All  my  brethren  are 
of  this  opinion,  and  the  conviction  must  be  affirmed. 
^   The  other  Judges  concurred. 

Conmction  affirmed. 


pro 
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COURT  OP  CRIMINAL  APPEAL. 

Jcmumi  18^  1868/ 

(Before  Cockbubn^  CJ.j  S^SATiva^  J.^  Shu^  J.^  PtaoTTj  B.^  and 

M.  Smith^  J.) 

BbG.  v.  BsNJAMIN   SHEFHIBD.(a) 

JfoZtGunM  ingvry  to  trees — Damuige  exceeding  hi. — ^24  Sf  25  Vict, 

c.  95^  8.  32. 

Under  the  24  §r  25  Vict,  e.  95^  8.  32^  which  maJeee  it  cm  incUctahh 
offence  to  8teal,  or  cut,  8fc,,  or  da/mage  any  tree,  S^c,  where  the 
value  of  the  articles  stolen,  or  the  injury  done,  shall  exceed  61., 
the  respective  values  of  several  trees,  or  of  the  damage  thereto, 
may  be  added  to  make  up  the  6L,  in  case  the  trees  were  cut 
down,  or  the  damiage  done  as  part  of  one  contitmous  tra/nsaction, 

CASE  reserved  for  the  opinion  of  this  Court  at  the  General 
Quarter  Sessions  of  the  peace  of  onr  Lady  the  Qneen^  held 
at  Exeter,  for  the  county  of  Devon,  on  Tuesday,  the  2nd  of  July, 
in  the  year  of  our  Lord,  1867,  before  Sir  John  Thomas  BuUer 
Duckworth,  Bart.,  Biggs  Andrews,  Esq.,  and  others  their  com* 
panions  Justices. 

The  indictment  consisted  of  three  counts : 

The  first,  under  the  stat.  24  &  25  Vict.  c.  96,  s.  32,  c}iarged 
the  prisoner  with  stealing  ei^ht  oak  trees,  of  a  value  exceedmg 
51.,  the  property  of  the  Big^t  Hon.  William  Wells,  Viscount 
Sidmouth,  growmg  on  lands  of  the  said  Viscount  Sidmouth,  in 
theparish  of  IJpottery,  in  the  county  of  Devon. 

^e  second  count,  under  the  same  statute  and  section,  charged 
the  prisoner  with  cutting  with  intent  to  steal  these  eight  trees, 
growing  elewhere  than  in  a  park,  pleasure  ground,  orchard,  or 
avenue,  or  any  ground  adjoining,  or  belon^png  to  any  dwellmg- 
house,  thereby  tiien  doing  injury  to  the  said  viscount  Sidmouth 
to  an  amount  exceeding  uie  sum  of  5Z.  ^ 

The  third  oonnt  cha^^  a  larceny  of  the  trees. 

The  charge  of  larceny  was  abandoned  by  the  prosecution  as  the 
trees  had  not  been  removed. 

(a)  B«port8d  bj  Johk  TflOHrflON,  Eflq.,  Banrister'^ai-Law. 
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*^'  It  was  proved  in  evidence  that  a  sale  of  standing  timber^  the 

BsNjAMiif     pi^operty  of  Viscount  Sidmouth,  to  the  number  of  261  oak  irees, 

Shmphibd.    had  taken  place  by  auction  on  the  5th  of  February^  1867,  and  the 

— -        trees  had  been  purchased  by  three  persons,  one  of  whom,  Mr. 

'       Heath,  purchased  forty-nine  trees,  marked,  for  the  purposes  of 

the  sale,  with  the  numbers  73  to  120  inclusive,  and  261.  These 
MaUawi  trees  were  all  standing  on  Aller  Chapplehayes  and  Bucketshayes 
^"^^'^  '***'  farms  in  Upottery.  They  were  not  grouped  together,  but  were 
for  the  most  part  standing  in  hedges  on  these  fSarms  at  various 
distances  from  one  another.  Mr.  Heath  employed  the  prisoner, 
who  was  a  carpenter  and  accustomed  to  the  work,  to  fell  and 
bark  these  trees  in  the  usual  way.  The  prisoner  engaged  about 
five  men  to  assist  him  in  the  work.  None  of  the  trees  included  in 
the  sale  were  the  subject  of  the  indictment,  but  eight  other  trees 
not  marked  for  sale  or  sold.  The  evidence  showed  that  the 
felling  and  ripping  of  the  trees  bought  by  Mr.  Heath  took  place 
during  the  ripping  season  of  1867,  which  extended  over  the  month 
of  May,  and  that  during  that  time  the  eight  trees  in  question 
were  felled,  stripped  of  bark,  and  had  their  tops  cut  oS. 

There  was  evidence  to  connect  the  prisoner  with  the  felling  of 
these  trees,  but  there  was  no  evidence  to  show  the  precise  day  or 
days  on  which  these  trees  or  any  of  them  were  felled,  or  on  how 
many  days  the  prisoner  and  his  assistants  were  engaged  in  the 
work,  but  it  was  proved  that  the  work  was  commenced  and  steadily 
prosecuted  without  intermission,  until  the  whole  number  of  trees 
which  the  prisoner  had  been  employed  to  throw  were  thrown,  and 
it  was  then  found  that  the  eight  trees  in  question  had  also  been 
felled,  and  were  lying  on  the  ground. 

The  bark  and  tops  of  these  eight  trees  had  been  removed  and 
sold  by  the  prisoner,  and  he  offered  the  trees  themselves  for  sale 
as  they  lay  on  the  ground  after  the  bark  and  tops  had  been 
removed  from  them. 

The  injury  resulting  from  the  cutting  down  of  these  trees  did 
not  amount  in  the  case  of  any  one  tree  to  5Z.  The  value  of 
the  eight  trees  with  their  tops  and  bark  amounted  altogether 
to  24Z.  158.  9d. 

The  evidence  on  the  point  of  value  and  situation  of  the  trees 
was  as  follows  :  one  tree  (worth  3Z.,  tops  and  bark  II, ,  total  value 
4i.),  stood  in  a  field  called  "Wood  Qose;^^  another  (worth  3i., 
tops  and  bark  11,,  total  value  4Z.),  stood  in  a  hedge  between  this 
field  and  "Wood  Close  Meadow  ;*'  one  tree  (worth  2Z.  lO^.,  bark 
108.  6(2.,  total  value  32.  0^.  6c{.),  stood  between  the  bottom  of 
"Yellow  Close*'  and  a  field  called  "Chapplehayes  Six  Acres;'* 
another  (worth  IZ.  158,;  no  evidence  as  to  the  value  of  the  bark 
and  top  of  this  tree  was  given),  stood  two  fields  off  "  Chapplehayes 
Six  Aores ;"  one,  numbered  seventy-one  (worth  SI,,  bark  and  top 
11.  08,  9(2.,  total  4Z.  0«.  9(2.),  and  another,  numbered  seventy-two 
(worth  21.,  bark  and  top  14^.,  total  value  21.  14^.),  stood  in  the 
same  hedge,  between  "  Chapplehayes  Six  Acres  "  and  "  Bucket- 
shayes Farm;"  and  another  (worth  IZ.  15«.,  bark  10«.  6d.,  total 
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value  21.  5«.  6d.),  stood  between  ''Yellow  Close ^'  above  men-        R"»' 
tioned,   and  ''Chapplehayes-lane;''  the  eighth  tree  (worth  2L,     Bgnima 
bark  and  top  IZ.,  total  value  SL),  stood  on  the  edge  of  a  marl  pit 
in  •'  Chapplehayes  Moor,'*  but,  beyond  the  name  "  Ohapplehayes/* 
there  was  no  evidence  of  the  contiguity  or  proximity  of  this  last 
mentioned  marl  pit  to  any  of  the  before-mentioned  situations  of     MaBdmu 
the  other  seven  iroes.  v^vry-^Trtu. 

At  the  close  of  the  case  for  the  prosecution,  the  prisoner's 
counsel  objected  that  there  was  no  evidence  to  go  to  the  jury, 
that  the  prisoner  at  any  one  time  cut  any  trees,  thereby  doing 
injury  to  an  amount  exceeding  hi. 

The  Court  overruled  the  objection,  and  left  the  case  to  the  jury, 
directing  them  that  in  order  to  convict  the  prisoner,  they  must 
be  satisfied  that  he  cut  down  at  one  time  or  so  continuously  as  to 
form  one  transaction,  such  a  number  of  the  trees  as  would  make 
the  injury  done,  amount  to  a  sum  exceeding  5Z. 

The  jury  found  the  prisoner  guilty,  and  he  was  sentenced 
to  nine  months'  imprisonment  with  hard  labour;  but  at  the 
request  of  the  prisoner's  counsel,  the  Court  reserved  the  point, 
and  the  prisoner  was  discharged  on  bail,  to  surrender  in  exe- 
cution when  called  upon  by  the  Clerk  of  the  Peace  for  the  time 
being. 

The  question  for  this  Court  is,  whether  there  was  any  evidence 
to  go  to  the  jury,  to  show  that  injury  amounting  in  the  aggregate 
to  a  sum  exceeding  5Z.,  was  done,  by  felonously  cutting  trees  so 
continuously  as  to  constitute  the  offence  chargBd  in  the  second 
count  of  the  indictment. 

IS  the  Court  should  be  of  opinion  that  there  was  any  such 
evidence  the  conviction  will  be  affirmed,  if  not  the  conviction  will 
be  quashed.  J.  T.  B.  Duckworth, 

Chairman. 

24  &  25  Vict.  c.  96,  s.  32 :  ''  Whosoever  shall  steal,  or  shall 
cut,  break,  root  up,  or  otherwise  destroy  or  damage  with  intent 
to  steal  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub, 
or  any  underwood  respectively  growing  in  any  park,  pleasure 
ground,  garden,  orchard,  or  avenue,  or  in  any  ground  adjoining 
or  belonging  to  any  dwelling-house  shall  (in  case  the  value  of 
article  or  articles  stolen,  or  the  amount  of  the  injury  done,  shall 
exceed  the  sum  of  one  pound),  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable  to  be  punished  as  in  the  case  of 
simple  larceny ;  and  whosoever  shall  steal  or  shall  cut,  break, 
root  up,  or  otherwise  destroy  or  damage  with  intent  to  steal  the 
whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  anv  under- 
wood respectively  growing  elsewhere  than  in  any  of  the  situations 
in  this  section  before  mentioned,  shall  (in  case  the  value  of  the 
article  or  articles  stolen,  or  the  amount  of  the  injury  done,  shall 
exceed  the  sum  of  five  pounds)  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable  to  be  punished  as  in  the  case  of 
simple  larceny/' 
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No  coonsel  was  instmcted  to  argpe  for  the  prisoner. 

M<yrivmery  for  tlie  prosecution. — -The  conviction  was  right.  It  is 
fonnd  that  the  prisoner  cut  down  at  one  time^  or  so  continnouslj 
as  to  form  one  transaction,  such  a  number  of  trees  as  would  make 
the  injury  done  exceed  5Z.  There  was  evidence  to  support  this 
MaKdou8  finding,  for  the  case  shows  that  two  trees,  Nos.  71  and  72,  exceed- 
ing in  value  51.,  stood  so  near  together  in  the  same  hedgerow, 
that  it  may  reasonably  be  presumed  that  they  were  cut  down  at 
one  continuous  time.  Then  the  value  of  the  injury  to  each  of 
the  two  trees  may  be  added  so  as  to  make  up  the  statutable  limit 
of5Z. 

The  following  cases  were  referred  to : — Beg.  v.  Hodges,  Moo.  & 
M.  341 ;  Beg.  v.  Whitenum,  6  Cox  Grim.  Gas.  370 ;  23  L.  J.  120, 
M.  G. 

GocKBUBK,  G.  J.— At  first  I  had  a  doubt  as  to  whether  there  was 
any  evidence  that  the  trees  had  been  cut  down  at  one  continuous 
time,  but  that  doubt  has  been  removed  by  a  more  careful  exami- 
nation of  the  facts  of  the  case.  There  was  evidence  as  to  two 
trees  which  might  have  been  cut  down  in  one  continuous  trans- 
action. Then  the  question  arises  whether  under  sect.  82  the 
value  of  the  two  trees  can  be  added  together  so  as  to  make  the 
amount  of  52.  fixed  by  the  section  ?  Though  it  is  to  be  regretted 
that  there  is  some  ambiguity  in  the  language  of  the  section,  upon 
the  whole  I  have  come  to  the  conclusion  that  the  value  of  the  two 
trees  may  be  added  to  make  up  the  amount  of  51.  The  first  part 
of  the  enactment  speaks  of  "  the  whole  or  any  part  of  any  tree  '* 
in  the  singular,  but  the  after  part  says,  ^^in  case  the  value  of  the 
article  or  articles  '^  (plural)  '^  or  the  amount  of  injury  done,"  shall 
exceed  the  sum  of  51.  '^The  amount  of  injury  done"  must  be 
read  with  reference  to  "article  or  articles."  The  words  "article- 
or  articles  "  also  refer  to  **  any  underwood  "  in  the  previous  part 
of  the  section.  And  it  would  be  unreasonable  to  suppose  that 
the  Legislature  intended  to  protect  "underwood,"  and  not  to 
protect  growing  timber.  Therefore  I  think  that  we  must  con- 
strue the  enactment  to  mean  where  the  injury  to  any  one  or  more 
trees  shall  exceed  the  value  of  51.  All  my  learned  brothers  are 
of  the  same  opinion. 

Conviction  affirmed. 
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OOUET  OF  CRIMINAL  APPEAL. 

January  18^  1868. 

(Before  Cockbubn^  C.J.^  Ki^TiNa^  J.^  Shbx^  J.,  Fioort,  B.,  and 

M.  Smith^  J.) 

Beg.  v.  Pbtes  Ej!XKA.(a) 

Embezzlement— Oheque—Indiclmient — 24  ^  25  Vict.  c.  96, 88. 67, 68. 


An  indietment  for  embezzlmg  money  imder  sects.  67  amd  68  of 
24  §r  25  Vict.  c.  96  is  not  proved  by  showing  merely  thai  the 
prisoner  embezzled  a  cheque,  vdthout  evidence  that  it  had  been 
converted  into  money. 

/^ASE  reaerved  for  the  opinion  of  this  Court. 

Peter  Keena  was  tried  before  me  at  the  Michaebnas  ad- 
journed Qnarter  Sessions  held  at  Bradford  for  the  West  Biding 
of  the  county  of  York  on  the  4th  of  December,  1867,  charged 
in  the  first  count  of  the  indictment  with  embezzling  on  the  18th 
of  Septenaber,  at  the  parish  of  Dewsbury,  certain  money  to  the 
amonnt  of  41.  14s.,  the  property  of  Andrew  Hirst,  his  master. 

The  second  count  charged  hun  with  embezzling  on  the  16th  of 
October,  at  the  parish  aforesaid,  certain  other  money,  to  wit,  to 
the  amount  of  16Z.  14^.,  the  property  of  the  said  Andrew  Hirst, 
bis  said  master. 

No  proof  was  given  of  the  payment  of  41.  148.  to  the  prisoner 
in  the  first  coimt  mentioned,  and  that  count  was  abandoned ;  but 
proof  was  given  of  payment  to  the  prisoner  of  16Z.  14s.  in  the 
second  comit  mentioned  by  a  cheque  for  that  amount;  but  no 
evidence  was  given  that  the  cheque  had  ever  been  presented  or 
cashed. 

It  was  proved  that  in  August  last  the  prisoner  sold  goods  on 
behalf  of  the  prosecutor  for  16Z.  14a.  to  James  Fenton,  and  that 
it  was  prisoui^s  du^  to  pay  over  all  moneys  he  received  to  his 
master  on  the  same  day. 

James  Fenton  proved  that  prisoner  came  to  him  on  the  11th  of 
October  for  payment  of  the  above  16Z.  14s.,  and  that  he  (Fenton) 

(a)  Beporied  by  John  TaDMPiov,  Esq.,  Burristor-at-Law. 
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^^^^'       paid  prisoner  the  16Z.  14«.  by  cheque,  whereupon  prisoner  gave  a 
B  Kebia.  receipt  in  these  words,  "  Settled  16th  Oct.  1867.     Peter  Keena." 

Receipt  was  produced  and  not  disputed. 

1868.  Fenton  had  not  received  any  notice  of  the  dishonour  of  the 

Emb^sment  cheque. 

•—IndictmenL  A.  Millet,  Superintendent  of  police,  proved  apprehending 
prisoner  on  the  29th  of  October,  at  Liverpool,  on  board  a  vessel 
bound  for  America;  and  prisoner,  upon  being  charged  with 
embezzling  money,  property  of  his  master,  said,  "  It's  all  right, 
I  intended  to  send  him  the  money  when  I  got  to  America." 

The  prisoner's  counsel  contended  that  there  was  no  evidence 
to  support  the  indictment;  that  payment  by  cheque  was  not  a 
payment  in  money  as  stated  in  the  indictment ;  that  the  cheque 
might  have  been  lost  and  never  presented,  or  it  might  have  been 
that  James  Fenton  had  no  balance  at  the  bank. 

I  held  that  the  cheque  was  money,  and  directed  the  jury  to 
take  the  law  from  me ;  that  receipt  of  the  cheque  was  receipt  of 
the  money. 

The  jury  convicted  the  prisoner,  and  he  was  sentenced  to  be 
imprisoned  in  the  House  of  Correction  at  Wakefield  for  six 
calendar  months,  subject  to  a  case  for  the  opinion  of  this  Court 
on  the  above  point. 

William  Pollabd,  Chairman. 

No  counsel  appeared  to  argue  the  case  on  either  side;  but 
Campbell  Foster,  who  was  counsel  for  the  prisoner  at  the  sessions, 
informed  the  Court  that  the  prisoner's  statement  to  the  police- 
man that  ^^It  is  all  right,  I  intended  to  send  him  the  money 
when  I  got  to  America,"  had  reference  to  the  charge  in  the  first 
count,  which  was  abandoned. 

CocKBUBN,  C.J. — ^The  question  is,  what  is  the  proper  construc- 
tion of  sect.  71  of  24  &  25  Vict.  c.  76.  I  think  the  meaning  is 
that  if  a  servant  receives  a  cheque  for  his  master,  and  fraudu- 
lently appropriates  it  to  his  own  use  and  convei'ts  it  into  cash, 
it  is  sufficient  to  allege  and  prove  that  he  either  embezzled  the 
cheque  or  the  money;  but  if  it  is  alleged  that  he  embezzled 
money  it  must  be  proved  that  the  cheque  was  cashed.  The 
prisoner  might  have  been  indicted  for  embezzling  the  cheque, 
and  then  it  would  have  been  sufficient  to  prove  that  he  had 
received  the  cheque  and  feloniously  appropriated  it  to  his  own 
use;  but  here  he  is  indicted  for  embezzling  money,  and  it  was 
not  sufficient  to  show  that  he  had  received  a  cheque ;  it  ought 
further  to  have  been  proved  that  he  converted  that  cheque  into 
money.  It  may  be  open  to  a  reasonable  doubt  whether  the 
prisoner  did  not  go  off  with  the  cheque  without  having  an 
opportunity  of  cashing  it,  or  applying  it  to  his  own  use.  The 
only  evidence  was  that  tiie  prisoner  had  received  the  cheque 
and  gone  off  with  it,  which  is  not  a  sufficient  proof  of  a  charge 
of  embezzling  money. 

Keatino,  J. — The  direction  of.  the  Chairman,  that  the  cheque 
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was   money,  and  tliat  the  jmy  were  to  take  that  ae  the  law,        ^'^' 
is  ¥FPong. 

PiaoTT,  B. — I  entertain  some  doubt  whether  the  Legislature 

did  not  intend  that  the  description  of  money  in  the  indictment        

should  be  sufficient  whether  the  embezzlement  in  &ct  was  of  Embezzlement 
money  or  a  cheque.  —Indiatneiu, 

Sheb^  J. — ^There  was  a  misdescription  in  the  indictment  in 
calling  this  cheque  money. 

M.  Shith^  J. — ^Proof  that  the  pi-isoner  embezzled  a  cheque 
does  not  satisfy  the  allegation  in  the  indictment  that  the  prisoner 
embezzled  money.  If  it  had  been  proyed  that  the  prisoner 
receiTod  any  money  on  account  of  the  cheque  it  would  have  been 
different. 

Oonviciwn  quashed. 


COURT  OP  CEIMINAL  APPEAL. 

January  25,  1868. 

(Before  Cockbubn,  C.J.,  Kbatino,  J.,  Pioott,  B.,  Shbb  J.,  and 

M.  Smith,  J.) 

Beo.  v.  Gsoboe  Bullock,  (a) 

Wounding — Animals — 24  8f  25  Vi^t.  c.  97,  s,  40 — Oonstruction. 

Under  the  24  8f  25  Vict,  c.  97,  s,  40,  which  makes  it  an  offence  to 
hiU,  maim,  or  wound  an  animal^  it  is  not  necessary  that  the 
wounding  should  be  done  with  an  instrument;  if  done  with 
manual  power  it  is  sufficient. 

/^  ASB  reserved  for  the  consideration  of  this  Court. 

At  the  General  Quarter  Sessions  of  the  peace  for  the  county  of 
Gloucester,  holden  on  the  1st  of  January,  1868,  George  Bullock 
was  tried  before  me  on  an  indictment  which  charged  him  with 
maliciously  and  feloniously  wounding  a  gelding,  the  property  of 
James  Ricketts. 

The  prisoner  pleaded  not  guilty. 

On  the  trial  it  was  proved  that  the  prisoner,  who  was  sent  by 
his  master  with  a  cart  and  horse  to  fetch  stone  from  a  distant  field 

(a)  Beportod  by  Jomr  Tbohpmk,  Eaq.,  BanJstor-Afe-Ijnr. 
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I^-       on  the  20tli  of  December  last^  at  1.30  p.m.^  returned  about  4  p.m.j 
Otobob      bringing  back  the  horse  with  his  tongue  protruding  7in.  or  8in., 
Bullock,     and  unable  to  draw  it  back  into  his  mouth. 
-—  The  veterinary  surgeon  who  examined  the  horse  the  following 

'        day,  proved  that  he  found  the  roots  and  lower  part  of  the  tongue 

Waundina  of  much  lacerated,  and  the  mouth  torn  and  clogged  with  clotted 
ammals.      blood — ^the  injury,  he  considered,  mi^ht  have  been  done  by  a 
violent  pull  of  the  tongue  on  one  side.      He  was  obliged  to 
amputate  Sin.  of  the  tongue ;  and  the  horse  is  likely  to  recover. 

The  prisoner's  statement  was  that  the  horse  bit  at  him  and  he 
did  it  in  a  passion. 

There  was  no  evidence  to  show  that  any  instrument  beyond 
the  hands  had  been  used. 

The  prisoner's  counsel  contended  that  no  instrument  having 
been  proved  to  be  used  in  inflicting  the  injury,  the  prisoner  could 
not  be  convicted  under  the  24  &  25  Vict.  c.  97,  s.  40. 

For  the  prosecution  it  was  maintained  that  under  the  statute  it 
was  not  necessary  to  show  that  the  injury  had  been  caused  by  any 
instrument  other  than  the  hand  or  hainds-of  the  prisoner. 

The  prisoner's  counsel,  on  the  point  being  reserved,  declined 
to  address  the  jury,  and  a  verdict  of  guilty  was  found  by  them. 

I  respited  the  judgment,  and  liberated  the  prisoner  on  recog- 
nisance, in  order  that  the  opinion  of  the  Justices  of  either  Bench, 
and  the  Barons  of  the  Exchequer,  might  be  taken  on  the 
question: 

Whether  the  prisoner  was  properly  convicted  of  the  wounding 
there  being  no  evidence  to  show  that  he  used  any  instrument 
other  than  his  hand  or  hands  f 

The  24  A  25  Vict.  c.  97  {"  Malicious  Iniuries  to  Property  Act "), 
B.  40^  enacts : — ''  Whosoever  shall  unlawmlly  and  mauciously  kiU, 
maim,  or  wound  any  cattle  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen 
years,  and  not  less  than  three  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement." 

No  counsel  was  instructed  to  argue  for  the  prisoner. 

Sawyer,  for  the  prosecution. — ^The  conviction  was  right.  The 
only  count  in  the  indictment  was  for  wounding.  A  count  for 
maiming  was  omitted  as  the  injury  was  not  considered  permanent. 
The  words  of  the  statute  do  not  require  that  the  wound  should 
be  inflicted  by  any  instrument,  nor  is  there  any  authority  to  that 
effect.  In  Beg.  v.  Jecms  (1  Car.  &  K.  539)  the  decision  was  that 
in  the  case  of  ''maiming"  under  the  corresponding  section  of 
the  repealed  statute  it  must  be  a  permanent  injury.  In  Bex  v. 
Owens  (1  Moo.  C.  C.  205),  where  the  prisoner  poured  a  (quantity 
of  nitrous  acid  into  the, ear  of  a  mare,  some  of  which  getting  into 
the  eye  produced  immediate  blindnesB^  it  was  held  to  constitute 
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a  maiining  within  the  statute.     And  in  Bex  v.  Hughes  (2  0.  &  P.        ^^^^- 
420)^  where  the  prisoner  was  indicted  for  feloniously  wounding      gbobgh 
a  sheep^  and  it  appeared  that  he  had  set  a  dog  at  the  sheep,     Bullock. 
and  that  the  dog  by  biting  had  inflicted  several  severe  wounds,        "" 

Parke,  J.,  held  that  this  was  not  a  wounding  within  the  statute.        

In,  Bex  V.  Harris  (7  Car.  &  P.  446),  where  the  prisoner  was  Wowndinaof 
indicted  under  9  Geo.  4,  c.  31,  s.  12,  (a)  for  wounding  a  female  by  «»»'»««• 
biting  off  the  end  of  her  nose,  Patteson,  J.,  told  the  jury  that  in 
Bea?  V.  Stevens y  which  had  occurred  a  short  time  ago,  the  prisoner 
had  been  indicted  under  the  same  section  of  the  same  statute  for 
biting  off  the  joint  of  a  policeman's  finger,  and  the  case  having 
been  reserved  for  the  opinion  of  the  &Ffceen  judges,  they  had 
determined  that  the  offence  of  biting  off  the  joint  of  a  finger  did 
not  come  within  the  words  ^'stabbing,  cutting,  or  wounding/' 
and  the  decision  proceeded  on  the  ground  that  it  was  evidently 
the  intention  of  the  Legislature,  according  to  the  words  of  the 
statute^  that  the  woundmg  should  be  inflicted  with  some  instru- 
ment, and  not  by  the  hands  or  teeth,  and,  therefore,  in  the 
present  case  they  must  acquit  the  prisoner,  who,  however,  would 
not  escape  punishment  if  she  was  guilty,  as  she  would  be  indicted 
for  an  "  aggravated  assault.''  In  the  present  statute  the  words 
are  different,  '^kUl,  maim,  or  wound."  The  case  of  B^a  v. 
Jenmings  (2  Lew.  C.  C.  139)  was  then  cited. 

CocEBUBN,  C.J. — The  decision  in  Bex  v.  Stevens  has  been  satis- 
fiEbctorily  accounted  for.  Li  the  stat.  9  Geo.  4  the  word  ^'  wound" 
was  hekl  to  have  a  specific  meaning  on  account  of  the  words  with 
which  it  was  in  conjunction.  Li  the  present  case  there  is  no  such 
difficulty.  The  24  &  25  Vict.  c.  97,  s.  47,  makes  it  an  offence 
to  kill,  maim,  or  wound  any  cattle.  The  word  ^' wound"  is 
dirtmguishable  from  maiin,  which  impUes  a  permanent  injury, 
whereas  a  wound  is  any  mutilation  or  laceration  which  breaks  the 
continuity  of  the  outer  skin.  The  injury  may  be  as  gpreat  when 
produced  by  manual  power  as  by  an  instrument,  though  in  the 
former  case  it  is  not  evidence  of  so  much  malice,  but  wounding 
in  both  cases  is  equally  within  the  statute.  In  altering  the 
language  in  the  24  &  25  Vict,  the  Legislature  may  have  intended 
to  get  rid  of  the  difficulty  occasioned  by  the  language  of  the 
previous  statute. 

The  other  Judges  concurred. 

Oowvictian  affirmed. 

(a)  The  fint  part  of  the  section  speaks  of  shooting  at  and  drawing  a  trigger  npon  a 
person,  and  attempting  to  discharge  loaded  arms  at  a  person,  and  then  proceeds  to  say, 
"or  ahidl  imUwfolly  and  malioionidy  stab^  oat,  or  wound  any  person,"  &c. 
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COURT  OP  EXCHEQUER. 

ApHl  28, 1868. 

(Before  Eellt,  C.B.,  Mabtin,  B.,  and  Pigott,  B.) 

Shaw  (app.)  v.  Moslet  (reap.)  (a) 

Betting  Houses  Suppression  Act — 16  ^17   Vict.  e.  119 — Office 

or  place. 

On  Umd  on  which  there  was  a  racecourse,  a  small  temporary  wood 
structwre  without  a  roof  was  erected,  am,d  there  were  boards  in  it 
covered  with  baize  used  as  desks,  A  man  sat  at  ea^  desk  amd 
entered  bets  in  books  made  with  persons  in  front  of  the  structwre, 
and  received  deposits  thereon.  Over  the  structure  was  the  na/me 
of  the  proprietor,  and  betting  lists  were  exhibited  in  front  of  the 
structure : 

Held,  that  this  was  am  office  or  place  within  '^  The  Betting  Houses 
Suppression  Act''  (16  ^  17  Vict,  c,  119,  s,  8). 

CASE  stated  by  Justices  of  Doncaster,  under  20  &  21  Yict. 
c.  43.     The  material  facts  are  as  follows  : 

On  the  19th  of  September,  1867,  at  Doncaster  Petty  Sessions, 
an  information  was  preferred  against  the  appellant  by  the  respon- 
dent under  the  16  &  17  Vict.  c.  119,  s.  3,  for  having  the  care  and 
management  of  and  assisting  to  conduct  the  business  of  a  certain 
of&ce  and  place  within  the  limits  of  the  borough  of  Doncaster, 
being  then  and  there  opened,  kept,  and  used  for  the  puipose  of 
betting  with  persons  resorting  thereto,  and  for  the  purpose  of 
money  being  received  by  and  on  behalf  of  the  occupier  and 
keeper  of  the  said  office  and  place  as  and  for  the  consideration 
for  an  assurance,  undertaking,  promise,  and  agreement,  expressed 
or  impUed,  to  pay  money  on  certain  events  and  contingencies  of 
and  relating  to  a  certain  horse  race  contrary  to  the  form  of  the 
statute,  &c. 

The  corporation  of  Doncaster,  as  lords  of  the  manor,  are 
owners  of  the  soil  of  the  Doncaster  Town  Moor,  commonly 
called  the  racecourse.  Upon  a  portion  of  this  ground  have 
been  built  certain  race  stands,  and  the  ground  upon  which  they 

(a)  Reported  by  Jobn  TbohpsoVi  Eeq,^  Baniater-afc-Law. 
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are  bnilt^  and  tliat  adjoining  and  in  fix>nt,  is  inclosed  by  iron   Shaw  (app.) 
railings^  and  called  the  Inclosnre.  Morlbt 

On  the  east  side  of  the  inclosnre^  at  a  distance  of  6ft.^  is  a       (reap.) 
permanent  wooden  palisade^   and  the   space   so   formed   about 
44yds.  long,  by  6ft.  deep,  was,  up  to  the  year  1866,  not  employed 
during  the  races  except  for  the  purposes  of  police.  Betting  houses. 

In  1867,  previously  to  the  race  meeting  of  that  year,  the 
committee  oi  the  Town  Council  that  managed  the  race  meetings 
let  to  one  William  Nicholl  the  use  of  the  said  strip  of  land  at 
the  east  end  of  the  grand  stand  inclosure  for  the  four  race  days 
of  the  race  meeting  of  September,  1867,  for  the  purposes  of 
betting  and  exhibiting  betting  lists. 

On  the  race  day  of  the  10th  of  September,  1867,  the  said 
strip  of  land,  so  let  to  the  said  William  Nicholl  as  aforesaid,  was 
partitioned,  and  upon  each  plot  of  land  so  partitioned  a  wooden 
structure  was  erected  5fb.  high,  the  iron  palisades  above  mentioned 
being  at  one  side  and  the  wood  fence  above  mentioned  on  the 
other.  These  structures  presented  two  frontages,  and  the  struc- 
ture of  which  the  appellant  was  charged  with  having  the  care 
and  management  was  covered  with  green  baize,  and  had  boards 
used  as  desks  fronting  each  way.  There  was  a  book  on  each 
deak^  and  a  man  sat  at  each  desk  who  acted  as  clerk,  and 
recorded  the  proceedings  in  the  books.  Over  this  structure,  on  €^ 
board  fronting  both  ways,  was  the  name  and  address,  '^  William 
Nicholl,  of  Nottingham.^'  There  were  papers  partly  written  and 
partly  printed  on  it  with  the  names  of  racehorses  and  betting 
prices.  The  betting  list  exhibited  on  it  the  odds  upon  ana 
against  each  horse  in  each  race,  which  the  proprietor  of  the 
structure,  William  Nicholl,  was  willing  to  bet.  The  appellant, 
Shaw,  transacted  the  betting  business  at  one  frontage  of  this 
structure;  he  betted  the  odds,  six  half  sovereigns  to  one,  against 
a  horse  called  Sought  Errant,  in  the  Qreat  Yorkshire  Handicap, 
received  a  deposit  of  half  a  sovereign^  and  called  out  the  trans- 
action to  the  clerk  at  the  desk,  who  entered  it  in  the  book,  and 
gave  to  the  taker  of  the  odds  a  card,  on  which  were  a  number 
and  the  following  words,  ^'  William  Nicholl,  Nottingham.  All  in 
run  or  not.  All  bets  paid  immediately  the  wioner  has  passed 
the  scale.  No  objection  afterwards  will  on  any  consideration  be 
entertained.''  Otner  similar  transactions  by  the  appellant  took 
place  on  the  same  day. 

It  was  contended,  mter  oMa,  on  the  part  of  the  appellant,  that 
the  structure  on  the  race  common  was  not  a  '^  house,  office,  room. 
or  place"  within  the  meaning  of  the  act. 

The  Justices,  however,  being  of  a  contrary  opinion,  convicted 
the  appellant* 

The  questions  for  the  opinion  of  this  Court  were— first,  whether 
the  structure  was  a  ''  betting  office  "  within  the  meaning  of  the 
act  16  &  17  Vict.  c.  119,  s.  8;  secondly,  whether  the  structure 
was  a  "  place"  within  the  meaning  of  the  same  act. 

The  16  &  17  Vict.  c.  119,  ss.  1  and  8  are  as  follows : 

VOL.  XI.  K 
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Shaw  (app.)       Sect.  1.  ''No  house^  office^  room,  or  other  place  shall  be  opened, 

MoBLBT      kept,  or  used  for  the  purpose  of  the  owner,  occupier,  or  keeper 

(nsp.)      thereof,  or  any  person  using  the  same,  or  any  person  procured  or 

—        employed  by  or  acting  for  or  on  behalf  of  such  owner,  occupier, 

or  keeper,  or  person  using  the  same,  or  of  any  person  having  the 

Betting  hougea.  Care  or  management,  or  in  any  manner  conducting  the  business 
thereof,  betting  with  persons  resorting  thereto,  or  for  the  purpose 
of  any  money  or  valuable  thing  being  received  by  or  on  behalf 
of  such  owner,  occupier,  keeper,  or  person  as  aforesaid,  or  as  or  for 
the  conBideration  for  any  asaunmoe,  nndertaking,  promise,  or 
•gi^ment,  expressed  or  impUed,  to  pay  or  give  thereafter  any 
money  or  valuable  thing  on  any  event  or  contingency  of  or 
relating  to  any  horse  race  or  other  race,  fight,  game,  sport,  or 
exercise,  or  as  or  for  the  consideration  for  securing  the  paying  or 
giving  by  some  other  person  of  any  money  or  valuable  thing  on 
anv  such  event  or  contingency  as  aforesaid,  and  every  house, 
office,  room,  or  other  place  opened,  kept,  or  used  for  the  pur- 
poses aforesaid,  or  any  of  them,  is  hereby  declared  to  be  a 
common  nuisance,  and  contrary  to  law/' 

Sect.  8.  ''  Any  person  who  being  the  owner  or  occupier  of  any 
house,  office,  room,  or  other  place,  or  a  person  using  the  same, 
shall  open,  keep,  or  use  the  same  for  the  purposes  hereinbefore 
mentioned,  or  either  of  them,  and  any  person  who  being  the 
owner  or  occupier  of  any  house,  room,  office,  or  other  place,  shall 
knowingly  and  wilfully  permit  the  same  to  be  opened,  kept,  or 
used  by  any  other  person  for  the  purposes  aforesaid,  or  either  of 
them,  and  any  person  having  the  care  or  management  of,  or  in 
B3xy  manner  assisting  in  conducting  the  business  of  any  house, 
office,  room,  or  place,  opened,  kept,  or  used  for  the  purposes 
aforesaid,  or  either  of  them,  shall^  on  summary  conviction 
thereof,^'  Ac. 

Mamgiy,  Q.C.,  for  the  appellant. — ^The  structure  in  question 
was  not  an  "  office  or  nlace*'  within  the  16  &  17  Vict.  c.  119,  s.  8. 
The  act  contemplated  houses  and  buildings  of  a  substantial  and 
permanent  character,  and  not  a  temporary  structure  of  this 
nature.  In  Doggett  v.  Oattems  (34  L.  J .  159,  0.  P.)  it  was  held 
that  a  person  who  resorted  daily  to  a  certain  spot  under  a  tree  in 
Hyde  ^ark,  and  made  that  his  place  of  business  for  the  purpose 
of  making  bets  on  horse  races,  and  numbers  of  persons  used  to 
go  there  and  bet  with  him,  was  not  liable  to  the  penalty  under 
sect.  3  for  keeping  or  using  a  house,  office,  or  other  place  for  the 
purposes  of  betting.  It  was  not  intended  by  the  Legislature  to 
interfere  with  betting  on  racegrounds,  but  to  put  down  betting 
houses  and  places  of  that  kind.  All  that  the  racing  comimittee 
have  done  is  to  confine  this  kind  of  betting  to  a  particular  part 
of  the  ground.     The  case  is  very  much  like  Doggett  v.  OcUtemtt. 

Sleigh,  for  the  respondent,  was  not  called  upon. 

Kbllt,  O.B. — ^I  am  of  opinion  that  the  decision  of  the  magis- 
trates was  right.     The  question  is,  whether  this  structure,  as  it  is 
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caUed  in  the  case^  was  "  a  house,  office,  room,  or  other  place  Shaw  (app.) 
opened,  kept  or  used,''  for  the  purpose  of  betting  with  persons      morlbt 
resorting  uiereto,  or  for  any  of  the  purposes  against  which  the      (reap.) 
16  &  17  Vict.  c.  119,  s.  3,  was  intended  to  provide  ?    If  we  were       rrrr 

to  hold  that  this  stractnre  was  not  an  office  or  place  within  the       ' 

meaning  of  the  act,  we  should  be  making  the  act  of  no  avail,  for  Betting  houses, 
it  would  only  be  necessaiy  for  any  one  wishing  to  open  and  use  a 
betting  office,  to  coot  the  structure  described  in  the  case  in  order 
to  set  the  act  at  defiance.  It  makes  no  difference  whether  this 
structure  had  a  roof  or  not,  or  whether  it  was  or  was  not  on 
wheels,  or  whether  it  was  movable  or  fixed  by  some  means  or 
other  in  the  earth.  It  was  a  structure  in  which  the  business  of 
betting  was  conducted,  and  in  my  opinion  came  closely  within  the 
meaning  of  the  words  ^'office  or  pjace''  nsed  in  the  act.  It 
further  appears  that  the  purpose  to  which  the  structure  was 
applied  was  oontrary  to  the  provisions  of  the  act,  and  is  within 
the  nuschief  described  in  the  preamble  to  the  act,  which  the  act 
was  intended  to  r«nedy. 

Mastin,  B. — ^I  am  of  the  same  opinion.  I  think  this  structure 
was  both  an  "  office  "  and  a  '^  place,''  within  the  meaning  of  the 
act.  What  seems  to  me  most  like  it  is  the  kind  of  smau  offices 
on  wheeLs  used  in  the  Liverpool  Docks,  by  merchants,  for  the 
purpose  of  transacting  their  shipping  business.  But  this  is 
something  beyond,  the  structure  is  fixed  and  the  owner  or  person 
using  it  is  confined  to  one  spot,  and  he  does  there  what  tne  act 
of  Parliament  has  declared  to  be  illegal  and  was  designed  to 
prevent. 

PiGOTT,  B. — ^I  am  of  the  same  opinion.  The  enacting  clause 
appears  to  me  to  include  the  present  case,  and  to  prevent  this 
mode  of  betting  upon  racecourses. 

OonvieHan  afirmsd. 
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CENTRAL  CRIMINAL  COURT. 

December  18,  1867. 

(Before  Mr.  Justice  Lush.) 

Req.  v.  William  Edgell  akd  Richabd  SKiTH.(a) 

Arson — "House" — "Building" — Unfmshed  structure— 24  ^25 

Vid.  c.  97. 

An  unfinished  structv/re  intended  to  he  used  as  a  house  is  not  a 
house  within  the  meaning  of  the  24  ^  25  Vict.  c.  97. 

Qucere,  Whether  such  a  structure  is  a  bmlding  within  the  meaning 
of  the  samie  statute  ? 

WILLIAM  EDGELL  and  Richard  Smith  were  indicted  for 
feloniously  setting  fire  to  a  house  of  John  Wilcock  Jacob. 

The  first  three  counts  charged  the  setting  fiire  to  a  house,  the 
last  three  the  setting  fire  to  a  building. 

Sleigh,  F.  H.  Lewis,  and  Straight  prosecuted. 

M.  Williams  defended  Edgell. 

lAlley  defended  Smith. 

The  defendants  had  made  a  fire  in  several  places  on  the  floor  of 
an  unfinished  building  intended  to  be  used,  when  finished,  as  a 
dwelling-house. 

Williams  (at  the  close  of  the  case  for  the  prosecution)  submitted 
that  there  was  no  case  on  the  first  three  counts  of  the  indictment, 
in  which  the  building  in  question  was  described  as  a  ''  house,''  it 
having  been  decided  that  an  unfinished  building  intended  for  a 
dwellmg-house  was  not  a  house  within  the  meaning  of  the  statute, 
24  A  25  Vict.  c.  97. 

Lush,  J.,  was  of  opinion  that  the  first  three  counts  could  not  be 
sustained. 

WilUam^  further  contended  that  the  other  three  counts, 
describing  the  place  as  a  building,  were  also  bad,  the  statute 
evidently  intending  to  refer  to  a  complete  and  not  an  unfinished 
building. 

Lush,  J.,  said  he  would  consider  the  question,  and,  if  necessary, 
reserve  it. 

Not  guiUy, 

(a)  Reported  by  Edward  T.  E.  Bhlbt,  Esq.,  Barrister-^t-Iiaw, 
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CENTRAL  OBIMINAL  COURT. 

Decmher  19, 1867. . 

(Before  Mr.  Jnstioe  Lush.) 

Reg.  v.  Thomas  Webb,  (a) 

TFi^fiew— Prwoncr  under  sentence  of  death — IncapcuAty. 


A  person  tmder  sentence  of  death  is  incapable  of  being  a  vdtness, 

THOMAS    WEBB  was    indicted    for    imlawfally   assaulting 
Frederick  Collins,  and  causing  him  actual  bodily  harm. 

Ribion  and  Oummngham  prosecuted. 

Daly  defended. 

At  the  close  of  the  case  for  the  prosecution,  Daly  proposed  to 
call  for  the  defence  a  prisoner  named  Thompson,  a  man  who  had 
juBt  previously  been  convicted  of  murder,  and  sentenced  to  death. 

Lush,  J.,  doubted  whether  a  felon  under  sentence  of  death 
was  an  admissible  witness,  and  asked  if  Daly  had  any  authority 
for  the  course  he  proposed  to  take. 

Daly  said  he  had  no  direct  authority,  but  he  conceived  that 
undCT  Lord  Denman's  Act  (6  &  7  Vict.  c.  85,  s.  1)  such  a  course 
was  authorised. 

Lush,  J.,  said  he  considered  the  witness  was  not  a  competent  one. 
A  person  under  sentence  of  death  stood  in  a  different  position 
from  an  ordinary  felon.  Under  the  old  law  a  person  attsdnted 
and  sentenced  to  death  was  deemed  civilly  dead,  and  he  did  not 
think  his  capacity  as  a  witness  was  restored  by  the  6  &  7  Vict. 
c.  85,  s.  1,  and  he  could  not,  therefore,  receive  the  evidence,  but 
if  it  became  necessary  he  would  reserve  the  point. 

Not  guilty. 

(a)  Reported  by  Edwabd  T.  E.  Bulbt,  Esq.,  BAXTiBter-at-Iiaw. 
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OBNTKuAIi  CRIMINAL  COURT. 

ScmjM/hj  2d^  1868. 

(Before  Mr.  Justice  Wnuis.) 

Reg.  v.  Jajcsb  CoinnNa.(a) 

DepoMions  taken  ahroad — Absence  of  wUnessee — Merchami,  Ship" 

ping  Act  {17  ^  18  Vict.  c.  104,  b.  270). 

WitnsBseB,  whose  evidence  had  been  taken  ahroad  by  the  British 
Vice^Oansul  under  the  17  ^  18  Vict.  c.  104,  s.  270,  were  officers 
of  a  British  sailing  vessel  which  was  stalted,  by  o/n  <rfficer  cf  the 
Board  of  Trade,  from,  exa/m/ination  of  offi>ciai  records,  never  to 
hcuoe  been  in  this  oomUry : 

Held,  that  it  was  sufficiently  proved  that  the  witnesses  were  not 
in  the  United  Kingdom,  amd  the  depositions  were  a/ccordingly 
admitted  in  evidence. 

JAMES  GOKNING  waa  indicted  for  that  he  being  a  British 
subject,  feloniously  did  kill  and  slay  John  Wyers,  in  a 
certain  foreign  port,  to  wit,  Fayal,  one  of  the  Azores. 

Poland  and  ^easley  prosecuted. 

Cooper  defended. 

Thomas  Leprdli  said: — ^I  am  the  master  of  the  schooner 
Waye>  of  Guernsey.  On  the  8rd  of  November  lastj  I  was  with 
my  schooner  at  Fayal,  one  of  the  Azores,  belonging  to  the 
kingdom  of  Portugal.  Mr.  Dart  is  the  British  Yioe-^donsul  there. 
I  received  the  prisoner  from  him  to  bring  him  to  this  country. 
The  prisoner  said  the  Fredonia  (on  which  the  manslaughter  took 

Slace)  was  bound  from  Fayal  to  Boston.  I  have  been  back  to 
*ayal  again  since  then.  I  was  there  at  Christmas,  and  left  on 
the  6th  of  January.  The  Fredonia  was  not  there  then,  and 
they  had  not  heard  of  her  arrival  at  Boston.  I  brought  over 
some  papers  which  I  transmitted  to  the  Board  of  Trade;  they 
were  given  to  me  by  Mr.  Dart,  the  Yice-Consul,  at  the  same  time 
as  I  received  the  prisoner.  The  Fredonia  trades  between 
Fayal  and  Boston. 

(a)  Reported  by  Bdwamd  T.  E.  Baaxr^  Esq., 
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Henry  Taylor. — ^I  am  a  olerk  in  the  offioe  of  the  Begifitrar- 

General  for  seamen^  Adelaide-place^  London  Bridge.     That  is  a       j^ 

department  of  the  Board  of  Trade.    I  produce  some  depositions,     Oomnra. 

which  purport  to  be  signed  by  the  British  Yice-Consul  at  Fayal. 

I  also  prodace  the  certificate  of  the  registration  of  the  Fredcmia. 

It  is  an  official  copy  of  the  register,     ^e  is  a  sailing  vessel.     She 

has  never  been  in  this  country.    I  have  searched  for  the  purpose   -Py^'***"* 

of  ascertaining. 

The  depositions  were  then  tendered  in  evidence  under  the 
17  &  18  Vict.  c.  104,  s.  270.  They  contained  the  statements  of 
various  officers  of  the  Fredonia^  and  purported  to  be  taken  in 
the  presence  of  the  accused  by  the  British  Vice-Consul. 

The  17  &  18  Vict.  c.  104,  s.  270,  enacts :—"  Whenever  in  the 
course  of  any  legal  proceedings  instituted  in  any  part  of  Her 
Majesty's  dominions  before  any  judge  or  magisiarate,  or  before 
any  person  authorised  by  law  or  by  consent  of  parties  to  receive 
evidence,  the  testimony  of  any  witness  is  required  in  relation  to 
the  subject  matter  of  such  proceeding,  then  upon  due  proof,  if 
such  proceeding  is  instituted  in  the  united  Kmgdom,  that  such 
witneea  cannot  be  found  in  that  kmjrdom,  or  if  in  any  Britdsli 
possession,  that  he  cannot  be  found  in  the  same  possession,  any 
deposition  that  such  witness  may  have  previously  made  on  oath  in 
relation  to  the  same  subject  matter  before  anv  justice  or  magis-* 
trate  in  Her  Majesty's  dominions,  or  any  British  consular  officer 
elsewhere,  shall  be  admissible  in  evidence  subject  to  the  following 
restrictions ;  (that  is  to  say,) 

(1.)  K  such  deposition  was  made  in  the  United  Kingdom,  it 

shall  not  be  admissible  in  any  proceeding  instituted  in  the 

United  Kingdom : 
(2.)  If  such  deposition  was  made  in  any  British  possession,  it 

shall  not  be  admissible  in  any  proceeding  instituted  in  the- 

same  British  possession : 
(3.)  K  the  proceeding  is  criminal,  it  shall  not  be  admissible 

unless  it  was  made  in  the  presence  of  the  person  accused* 
Every  deposition  so  made  as  aforesaid  shall  be  authenticated  by 
the  signature  of  the  judge,  magistrate,  or  consular  officer,  before 
whom  the  same  is  made ;  and  such  judge,  magistrate,  or  consular 
officer,  shaQ,  when  the  same  is  taken  in  a  criminal  matter,  certify 
if  the  &ct  is  so,  that  the  accused  was  present  at  the  taking 
thereof,  but  it  shall  not  be  necessary  in  any  case  to  prove  the 
ngnatm*e  or  official  character  of  the  person  appearing  to  have 
signed  any  such  deposition ;  and  in  any  criminal  proceeding  such 
certificate  as  aforesaid  shall,  unless  the  contrary  is  proved,  be 
sufficient  evidence  of  the  accused  having  been  present  in  manner 
thereby  certified ;  but  nothing  herein  contained  shall  affect  any 
case  in  which  depositions  taken  in  wv  proceeding  are  rendered 
admissible  in  evidence  by  any  act  of  Parliament,  or  by  any  act  or 
ordinance  of  the  legislature  of  any  colony,  so  far  as  regards  such 
colony,  or  to  interfere  with  the  power  of  any  colonial  legislature. 
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R»-        to  make  such  depositions  admissible  in  evidence,  or  to  interfere 
Jjkjos       "^th  the  practice  of  any  Court  in  which  depositions  not  authen- 
OoNNiNQ.     ticated  as  hereinbefore  mentioned,  are  admissible/^ 

WiLLKS,  J.,  said  he  thought  it  was  sufficiently  shown  that  the 

Evidence--    witnesses  whose  evidence  was  contained  in  the  depositions  were 
Depodticm,   not  in  the  United  Kingdom  at  the  present  time,  and  as  the  depo- 
sitions purported  to  be  taken  in  the  presence  of  the  prisoner  and 
of  the  British  Yice-Consul,  and  also  to  be  signed  by  the  latter, 
they  would  be  admitted  in  evidence. 
They  were  accordingly  read. 

Not  guilty. 


HOME  CIRCUIT. 

Kent  Spbino  Assizbs. 

Ma/rch  13,  1868. 

(Before  Mr.  Justice  Btles.) 

Bbg.  v.  Sahuel  Mjj(TiN.(a) 

Ma/nstaughter — Evidence, 

The  prisoner  was  cha/rged  with  mcmslaughter.  The  evidence  showed 
that  the  prisoner  had  struck  the  deceased  twice  unth  a  heavy  stick, 
that  he  had  afterwards  left  him  asleep  by  the  side  of  a  small  fire 
in  a  country  by-Ume  dJwring  the  whole  of  a  frosty  night  m 
Ja/nuary,  and  the  next  morning,  fmdina  hvm  just  alive,  put  him 
tmder  some  straw  in  a  bam,  where  his  body  was  found  some 
months  after.  The  jv/ry  were  directed  that  if  the  death  of  the 
deceased  had  resulted  from  the  beating,  or  from  tlve  exposure 
dwring  the  night  in  question,  such  exposv/re  being  the  result  of  the 
prisoner's  criminal  negligence,  or  from  the  prisoner  Isaving  the 
boy  vmder  the  straw  ill,  but  not  dead,  the  prisoner  was  guilty  of 
manslaughter, 

THE  prisoner  was   indicted  for  the  manslaughter   of  a  boy 
unknown,  on  January  15,  1867,  at  Appledore,  in  Kent. 
The  prisoner  was  a  tramping  sweep,  and  he  was  travelling 
about  in  the  autumn  of  1866    with   Caroline   Buckman.      In 
October  of  that  year  the  boy,  who  was  about  thirteen  or  fourteen 

(a)  Reported  by  Edwabd  T.  E.  Bbblet,  Esq ,  Bamstor-at-Law. 
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yean  of  affe,  joined  tkem^  and  travelled  about  with  them^  and  was 
in  the  habit  of  sweeping  chimneys  for  the  prisoner.     They  all      samubl 
used  to  sleep  out  of  doors  or  in  outhouses.    According  to  the      Uabtix. 
evidence  of  Caroline  Buckman^  it  appeared  that  on  or  about       rrir 

January  15^  1867^  they  aU  supped  in  the  evening  by  a  fire  in  a       ' 

by-lane  at  Appledore^  and  during  the  time  which  they  spent  bv  Mcmshuffhur. 

the  fire^  the  prisoner  struck  the  boy  twice  with  the  stick  on  whicn 

their  kettle  was  usually  hung.     She  also  stated  that  she  and  the 

prisoner  went  into  a  bam,  which  she  had  got  leave  for  them  to 

sleep  in,  the  boy  being  left  by  the  fire  with  some  food  by  his  side, 

which  had  been  tied  up  by  tiie  prisoner  for  him ;  the  bam  door 

was  not  locked,  the  prisoner  saying  that  he  would  tie  it  with  a 

handkerchief,  so  that  the  boy  might  come  in,  and  he  did  so  fasten 

it.    There  was  a  considerable  cmantity  of  snow  on  the  ground, 

and  a  sharp  frost  at  the  time.     Early  on  the  following  morning 

the  prisoner  sot  up  and  told  Caroline  Buckman  that  he  was 

Oto  look  for  the  boy,  and  he  went  to  do  so,  and  on  retuminflr 
d  her  that  the  boy  was  frozen  to  death,  but  afterwards  saia 
to  her  that  he  was  ahve  and  groaning,  and  desired  her  to  say 
nothing  about  it.  The  prisoner  put  the  boy  under  some  trusses 
of  straw  in  the  bam,  and  then  left,  accompanied  by  Caroline 
Buckman. 

One  or  two  witnesses  stated  that  on  or  shortly  before  January 
15,  1867,  the  prisoner  had  struck  the  boy,  whilst  leaning  against 
a  hedge,  several  severe  blows  with  a  thick  stick,  and  that  the  boy 
screamed  and  appeared  ill;  and  another  witness  spoke  to  his 
making  the  boy  ascend  a  chimney  about  the  same  time,  which 
the  boy  objected  to  climb  on  account  of  its  being  too  small,  the 
prisoner  stating  that  his  reason  for  objecting  was  that  his  knees 
were  sore. 

The  prisoner  was  apprehended  on  June  17,  1867,  and  he 
shortly  afterwards  conducted  a  poUceman  to  the  bam  where  he 
had  left  the  boy,  and  the  body  of  the  boy  was  found  there  under 
the  straw  in  an  advanced  sta^e  of  decomposition,  which  rendered 
it  impossible  for  the  medical  man  to  state  the  cause  of  death,  or 
to  speak  to  any  marks  of  violence,  but  he  stated  that  there  were 
no  bones  broken. 

Biron  and  Mcursha/m^  for  the  prosecution. 

Btlbs,  J.,  left  to  the  jury  tiie  following  questions : — Did  the 
death  result  from  beatings  administered  by  the  prisoner  ?  Did 
the  death  result  from  the  exposure  on  the  night  m  question,  and 
was  that  exposure  the  result  of  criminal  neglect  on  the  part  of 
the  prisoner?  Did  the  death  result  from  the  prisoner  leaving 
the  boy  in  the  bam  under  the  straw  ill,  but  not  dead  ?  And  he 
told  the  jury  that,  if  they  found  that  death  resulted  from  any  one 
of  the  above  causes,  or  any  two  of  them,  or  all  three  together, 
th^  should  find  the  prisoner  guilty. 

The  jury  found  the  prisoner  gmlty,  and  he  was  sentenced  to 
twenty  years^  penal  servitude. 
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CENTRAL  CRIMINAL  COURT. 

AprU  28, 1868. 

(Before  B&amwslLj  B.,  and  KKATtna,  J.) 

Rbg.  v.  Richabd  BtTBEi,  JosxFH  CasiTj  and  HXNBT  MniiLAI>T.(a) 

AUen — Jv/ry  de  medietate  Hnguce. 

An  (Men  is  a  subject  of  a  foreign  state  who  has  not  been  bom 
ftoithin  the  oMegimce  of  the  Orawn  of  this  Mngdom. 

The  mere  production  of  a  passport  found  on  a  prisoner ^  whMh  ii 
proved  to  be  grantted  by  the  a^fhorities  of  a  foreign  state  to 
natwraUbom  subjects  only,  is  not  evidence  of  his  beim>g  a/n  aUen. 

t^  EOBtiE  BERRY  (alias  Richard  Burke,  alias  Winslow,  alias 
y  Wallace),  Joseph  Theobald  Case,  and  Heniy  Shaw  {alias 
Mnllady),  were  indicted  for  that  they,  together  with  divers  other 
persons  unknown,  did  feloniously,  wickeolj,  and  unlawfully  com- 
pass, devise,  and  intend  to  depose  our  Lady  the  Queen  from  the 
style,  honour,  and  royal  name  of  the  imperial  Crown  of  the 
United  Kingdom,  and  that  they  did  manifest  such  intention  by 
certain  overt  acts  set  out  in  the  indictment.  In  other  counts,  the 
overt  acts  were  alleged  to  have  taken  place  in  Ireland,  and  in  the 
county  of  Warwick,  from  which  county  the  indictment  had  been 
removed  into  this  Court  under  the  19  &  20  Yict.  c.  16. 

Sir  J.  B.  Karslahe,  Q.C.  (Attorney-General^,  Sir  TT.  B.  Brett, 
Q.C.  (Solicitor-General),  Ha/rdmge  Qiffard,  Q.C,  Polamdj  and 
Archibald^  prosecuted. 

Ernest  Jones  and  HcDonald  defended  Burke. 

Jones,  on  behalf  of  Burke,  applied  to  the  Court  for  a  jury  ds 
medietate  lingtuB,  upon  a  suggestion  that  he  was  an  alien. 

Karslahe  submitted  that  Uie  mere  suggestion  of  his  being  an 
alien  was  not  sufficient  without  the  frirther  statement  that  he  was 
not  a  natural-bom  subject  of  Her  Ms^esty,  and  called  the  attention 
of  the  Court  to  the  case  of  Beg,  v.  Warren,  tried  in  Dublin,  in 
support  of  his  view. 

^RAHWELL,  B.^  received  the  suggestion,  but  on  the  footing  that 
it  meant  that  he  was  not  a  natursd-bom  subject. 

(a)  Reported  by  Edwabd  T.  E.  BigLftT,  Esq.,  BftTtittor^t-Lsir. 
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KdrBldhe,    Q.G.    (Attomey-Oeiieral)^   hating    trarersed    tliiB 
MOfmatiou,  the  jnrj  were  sworn  to  t»y  the  issae.  Biotaxd 

Jcn6$,  in  upport  of  the  snggeetion^  pat  in  a  passport  belonging      Buau, 
to  Bnrke^  imd  called  De  Tracey  Gonld,  a  member  of  the  Amerioan  JobbphGa«t, 
bar,  as  a  witness,  with  a  view  of  showing  that  such  a  passport  was 
onfy  granted  to  nataral-bom  cdtizens  of  the  United  States. 

KaralaJce  objected  to  this  evidence. 

BsAMWiUi,  D.,  ruled  that  it  was  inadmissible. 

The  jnrjr  therefore  found  that  Burke  was  not  an  alien,  and  the 
oue  pit)oeeded  before  an  ordinary  jury. 

ChUlty. 


Hkiiit 

1868. 

Alien — 
EvidenoB, 


CENTRAL  CRIMINAL  COURT. 

May  1,  1868. 

(Before  the  Right  Hon.  Russell  Gubnst,  Q.C,  Recorder.) 

RkO.   tl.   SiDNXT  WsSTLST.(a) 

AbbouU — Prmnfms  dismdesal^-Oert^ficiUe  cf  m^Jbgistrate — 24  ^  25 
VicL  6.  100,  9.  4t4r^^BecUal  of  vnformabum  cmd  twnvmons. 

Where  am,  assofuU  eha/raed  in  an  indictment  a/nd  that  referred  to  in 
a  eertificaJte  of  dienvhseal  by  a  magistrate,  tmder  the  24  4*  25  Viet. 
c.  100,  8.  4i4t,  ampear  to  have  been  on  the  same  day,  it  is  primd 
fade  evidence  that  they  a/re  one  and  the  sa/me  assault,  a/nd  it  is 
incumbent  on  the  jproseeutor  io  show  that  there  was  a  second 
assavM  on  the  same  day  if  he  alleges  tha/t  such  is  the  case. 

The  defendant  having  appeared  before  the  nuigistra/te,  the  recital  in 
the  certificaJte  of  the  fact  of  a  oompUUni  hamng  been  made,  and 
iff  a  sum/mons  hammg  been  iesu>ed,  is  sufficient  evidence  of  those 
facts. 

SIDNEY  WESTLE7  was  charged  with  assaulting  Edward 
Scotney.    The  indictment  was  as  follows : 

First  count. — ^That  Sidney  Westley,  on  the  20th  of  February, 
1868,  unlawfully  and  maliciously  did  inflict  grierous  bodily  harm 
on  Edward  ScotnOT. 

Second  count. — ^That  the  said  Sidney  Westley  afterwards,  to  wit, 
on  the  same  day  and  in  the  year  aforesaid,  in  and  upon  Edward 

(0)  BapmW  bjf  Sow  aid  T.  E.  Bnunr,  Bh|^  Btorlstir-At-LRw. 
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^^-  Scotnej  tmlawixillj  did  make  an  assault  and  him^  the  said  Edward 

gji^l^  Scotney^  then  and  there  did  beat^  wound^  and  illtreatj  and  did 

WvTLir.  thereby  then  and  there  cause  and  occasion  actnal  bodily  harm  to 

r—  the  said  Edward  Scotney. 

^«j[&—        To  this  indictment  the  defendant,  Sidney  Westley,  pleaded  the 
ji^^^y  following  special  plea  in  bar: 

The  said  Sidney  Westley,  in  his  own  proper  person,  cometh 
into  Court  here,  and  haying  heard  the  said  inoictment  read,  saith 
that  our  said  Lady  the  Queen  ought  not  further  to  prosecute  the 
said  indictment  against  him  the  said  Sidney  Westley  in  respect 
of  the  offence  in  the  said  indictment  mentioned,  because  he  saith 
that  heretofore,  to  wit,  on  the  7th  of  March,  1868,  at  the  parish 
of  Hammersmith,  in  the  county  of  Middlesex,  he,  die  said  Sidney 
Westley,  was,  upon  the  complaint  of  the  said  Edward  Scotney, 
summoned  to  answer  the  said  assault  now  charged  against  him  in 
the  said  indictment  on  which  he  is  now  arraigned  before  Charles 
Orchard  Dayman,  Esq.,  one  of  the  magistrates  of  the  police 
courts  of  the  metropolis,  who  having  heara  what  the  said  Edward 
Scotney  had  to  allege  on  that  behaJf,  and  the  evidence  adduced 
by  him  in  proof  of  the  said  offence,  and  having  also  heard  what 
the  said  Sidney  Westley  then  and  there  alleged  m  his  defence,  and 
it  appearing  to  him,  the  said  Charles  Orchard  Dayman,  that  the 
said  assault  was  justified,  he  thereupon  then  and  there  dismissed 
the  said  complaint ;  and  the  said  Sidney  Westley  further  saith  that 
the  said  assault  and  battery  of  the  said  Edward  Scotney,  which 
was  so  heard  and  dismissed  as  aforesaid,  are  one  and  l^e  same 
assault  and  battery  and  not  other  and  different,  whereupon  he 
prays  judgment  if  our  said  Lady  the  Queen  ought  further  to 
prosecute  the  said  indictment  against  him  the  said  Sidney 
W  estley  in  respect  of  the  said  offence  in  the  said  indictment 
mentioned,  and  that  the  said  Sidney  Westley  may  be  dismissed 
and  discharged  from  the  same. 

The  defendant  also  pleaded  "  Not  guiliy.'^ 

Metcalfe  prosecuted. 

Oooper  defended. 

The  certificate  of  the  dismissal  by  the  magistrate  of  a  charge 
of  assault  against  the  defendant,  on  the  day  sSleged  in  the  indict* 
ment,  given  under  the  provisions  of  the  24  &  25  Vict.  c.  100,  s.  44, 
was  put  in  on  behalf  of  the  defence,  and  evidence  was  given  that 
the  person  named  in  the  certificate  and  the  prisoner  were  one  and 
the  same  person,  and  that  the  defendant  had  appeared  before  the 
magistrate  in  answer  to  the  charge  of  assault. 

Metcalfe,  for  the  prosecution,  submitted  that,  as  the  indict- 
ment, in  the  first  count,  charged  the  defendant  with  maliciously 
assaulting  the  prosecutor  with  intent  to  do  him  grievous  bodily 
harm;  and,  in  the  second,  with  unlawfully  assaulting  and  occa- 
sioning him  actual  bodily  harm,  while  the  certificate  was  only 
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pleaded  to  the  said  offence,  and  there  was  bnt  one  special  plea        ^^* 
to  the  whole  indictment  instead  of  a  separate  special  plea  to       simbt 
each  count,  the  plea,  even  if  good  and  proved,  woxQd  only  be  an     Wbrut. 
answer  to  one  count,  and  not  to  the  whole  indictment.     He  also       rrrr 

arffued  that  the  mere  production  of  the  magistrate's  certificate        1 

only  was  not  sufficient,  but  that  it  was  also  necessary  to  put  in     Anault— 
evidence  the  information  or  summons  in  order  to  show  that  the   ^^^^^jf 
ma^trate  was  acting  within  his  jurisdiction.  IwHctmaa. 

Cooper,  for  the  defendant,  contended  that  the  whole  indict- 
ment was  one,  and  contained  substantially  an  allegation  of  but 
one  offence ;  and  that  the  plea,  though  it  might  be  mformal,  was 
therefore  good,  if  proved.  He  referred  to  Beg.  v.  Elringion 
(9  Cox  Grim.  Cas.  86).  On  the  second  point  he  submitted  that 
the  recital  in  the  certificate  of  the  information  and  summons, 
coupled  with  the  maxim  omnia  proesumuntur  rite  et  solerrmiter 
6886  acta,  donee  probetv/r  in  eontranrivmi,  was  sufficient  evidence 
that  everything  had  been  done  legally. 

GrUBNXT,  Becorder  (after  consulting  Willes,  J.),  said  that 
though  the  pleadings  were  in  a  very  entangled  state,  Willes,  J., 
thought  there  were  materials  on  which  it  was  possible  to  try 
whether  the  assault  charged  in  the  indictment  and  that  referred 
to  in  the  plea  were  one  and  the  same.  The  prisoner  having 
appeared  before  the  magistrate,  the  recital  in  the  certificate  of 
the  &ct  of  a  complaint  having  been  made,  and  of  a  summons 
having  issued,  was  sufficient  evidence  of  those  facts.  He  there- 
upon directed  the  jury  that  the  assault  charged  in  the  indictment, 
and  that  referred  to  in  the  plea,  appearing  to  have  taken  place 
on  the  same  day,  and  the  prosecutor  not  hieiving  shown  that  any 
other  assault  had  been  committed  on  the  same  day,  they  must 
find  a  verdict  to  that  effect. 

The  jury  returned  a  verdict  accordingly. 

Metcalfe  then  proposed,  as  there  were  two  counts  in  the  indict- 
ment and  only  one  plea,  to  try  the  defendant  on  the  first  count, 

QuKtnsT,  Becorder, — ^No, 
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CENTEAL  CEIMINAL  COURT. 

JwM  4, 1868. 

(Before  the  Bight  Hon.  Bubsbll  Gtubitit,  Q.C.^  Becorder.) 

Juror  itunmoned  in  error ,  but  not  retumed^^Praciioe. 

A  jttror  was  strni/moned  in  error,  but  not  retwmed  in  ths  panel,  a/nd 
in  misiaJce  was  sworn  to  try  a  case,  during  the  progress  of  which 
these  fa/its  were  ddscoverea.  The  jv/ry  were  cUscharged,  a/nd  a 
fresh  jury  constituted  by  taking  am^ther  jtmfma/n  in  the  place  of 
the  one  who  had  served  vn,  error. 


T 


HS  defendant  Phillips  was  charged  with  a  misdemeaaor. 


It  appeared  that  a  person  named  Thomas  Monk^  of  Waverley- 
road^  had  receiyed  a  snmmons  addressed  to  Thomas  Monk,  of 
Hereford-roadj  to  attend  and  serve  as  a  juryman  at  this  session 
of  this  Court.  On  the  Saturday  previous  to  the  sessioUj  the 
summons  was  withdrawn  by  the  summoning  officer,  and  this 
Thomas  Monk  was  told  that  his  presence  would  not  be  required. 
The  summoning  officer  then  served  this  summons  on  the  Monk 
of  Hereford-road,  for  whom  it  was  really  intended,  but  his 
Christian  name  was  Bichard,  and  not  Thomas.     On  the  panel  of 

Srymen  the  sheriff  had  returned  the  name  of  Thomas  Monk,  of 
ereford-road. 

On  the  first  day  of  the  sessions  Thomas  Monk,  of  Waverley- 
road,  attended,  and  on  the  name  of  Thomas  Monk  being  called 
out,  answered  to  it,  and  was  sworn  as  one  of  the  jury  empanelled 
to  try  the  above  prisoner.  When  the  trial  had  proceeded  a  little 
way,  it  was  discovered  that  the  other  Monk  was  in  attendance. 
The  (j^uestion  was  then  raLsed  whether  Thomas  Monk  was  a  duly- 
constituted  juror  for  the  trial  of  the  defendant. 

In  answer  to  a  question  fix>m  the  Becorder,  the  Clerk  of  the 
Court  said  the  form  of  making  up  that  portion  of  the  record 
which  referred  to  the  empanelling  of  the  jury  was,  that  the 
jurors  were  taken  from  those  **  summoned  and  returned  '^  by  the 
sheriff. 

(a)  Reported  by  Edwabd  T.  S.  Bmut,  Eiq.,  Barxiitor-ai-Law. 
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August  17, 1868. 

(Before  T.  Chambibs,  Q*C.j  Common  Serjeant.) 

Ria.  V.  HiNBY  MopssT.(a) 


Forgery — BUI  of  excha/ngo-^No  signatwre  of  drwwer. 

The  acceptcmce  to  whcU  pv/rported  to  he  a  biU  of  exchcmge  woe  forged. 

At  the  time  however  this  was  so  forged,  the  document  nod  not 

been  signed  by  the  drawer : 
Held,  thai  the  document,  not  hamng  the  signature  of  the  draper 

attached  to  it  at  the  time  the  acceptor's  na/ms  was  forged  was  not 

a  bill  of  excham>ge. 

HENRY  MOPSEY  was  indicted  for  feloniously  forging  and 
nttering  an  acceptance  to  a  bill  of  exchange  for  20Z.  \%s., 
with  intent  to  defraod. 
Ifocroa  Moir  prosecuted. 
Paier  defended. 

Greorge  Mells,  the  prosecutor,  said  that  the  prisoner  was  his 
trayeUer,  and  l^t  he  had  a  customer  of  the  name  of  RestaU,  who 
owed  him  some  money*  The  prosecutor,  not  being  able  to  get  a 
settlement  of  the  account  from  Restall,  gave  the  prisoner  the  bill 

(a)  Baported  bj  Bdwabd  T.  E.  Bhlbt,  Eiq.,  BttTUtor-«i-Law. 
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M0iealfs,  tat  the  prisoner,  suggested  either  tiiat  the  Ooort  had 
power  to  take  a  juryman  in  case  of  necessity  de  drcwmstanUbus, 
or  else  that  the  Court  should  amend  the  panel  by  adding  to  it  the 
name  of  Thomas  Monk,  of  Waverley-road.  ^®^- 

GumnBT,  Recorder,  said  he  thought  it  better  to  discharge  the      jury^ 
juiy  from  giving  a  yerdiot  in  the  case,  and  then  take  a  fresh 
juiyman   fi^m   among  those   summoned   and  returned   by  the 
sheriff  in  the  place  of  Thomas  Monk. 

The  jury  were  accordingly  discharged,  and  another  juryman 
from  those  who  were  in  waiting  in  tiie  Court  put  in  the  place  of 
Thomas  Monk.  The  panel  of  jurymen  was  also  amended  by  the 
alteration  of  the  Chnstian  name  of  the  Monk  who  resided  in 
Hereford-road,  and  who  was  summoned  and  returned,  from 
Thomas  to  Bachard. 
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^*^  of  exchange  mentioiied  in  the  indictment  for  him  to  get  accepted 

Hrarsr  ^7  ^^^tall.    At  that  time  there  was  no  name  of  a  drawer  attached 

Mopur.  to  the  bill^  bnt  room  was  left  for  that  signature  to  be  filled  np 

"—  afterwards.     In  a  day  or  two  the  prisoner  brought  the  bill  back 

'  to  the  prosecutor,  apparently  accepted  by  BestaU.     It  turned  out, 

Foryery^BiU  howcYer,  that  the  signature  of  Bestall  had  been  forged  by  the 

ofexchangB,  prisoner. 

Pater,  at  the  close  of  the  evidence  for  the  prosecution,  sub- 
mitted that  there  was  no  case  to  go  to  the  jury,  as  the  document 
in  question  not  having  been  signed  by  the  drawer  until  after  the 
acceptance  was  placed  upon  it,  could  not  be  said  to  be  at  that  time 
a  bill  of  exchange. 

Macrae  Moir   contended  that  the    prisoner    had  conmiitted 
forgery,  forgery  being  the  alteration  of  any  document  to  another 
.    man's  hurt,  and  it  was  for  the  jury  to  say  what  the  intent  of  the 
prisoner  was. 

Chambsbs  (Common  Serjeant)  was  of  opinion  that  the  objection 
was  well  founded.  The  document  could  not  be  a  bill  of  exchange 
at  the  time  the  acceptance  was  written,  and,  therefore,  upon  tms 
indictment  a  conviction  could  not  be  obtained. 

Not  guUty. 
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CENTRAL  CRIMINAL  COURT. 

August  18,  1868. 

(Before  the  Right  Hon.  Russell  Gurnet^  Q.C.j  Recorder.) 

Reg.  v.  Chasles  PBixcE.(a) 

La/rceny — Adulterer — Venus, 

A  vnfe  took  her  h/usbancPs  goods  from  NotUng-hiUy  and  she  was 
found  committing  ad/ultery  with  the  prisoner  at  Liverpool,  the 
husband*8  goods  being  then  in  the  prisoner's  possession.  There 
wag  no  evidence  that  they  were  under  his  control  at  a/ny  place 
within  the  jurisdiction  of  the  Central  Criminal  Court : 

Held,  that  thai,  Court  had  no  jurisdiction  to  try  the  prisoner  for 
the  present  offence, 

CHARLES  PRINCE  was  indicted  for  stealing  one  trunk,  one 
comb,  and  other  articles,  the  property  of  Henry  Allen. 

jP.  H.  Lewis  and  Besley  prosecuted. 

Collins  defended. 

The  prosecutor  and  the  prisoner  lived  near  each  other  at 
Notting-hill ;  the  former  was  married,  and  the  latter  was  a 
constant  visitor  at  his  house.  The  prosecutor,  having  been  away 
from  home  for  a  few  days,  returned  on  the  1st  of  July,  and 
found  that  his  wife  had  gone  away,  taking  with  her  the  articles 
mentioned  in  the  indictment.  Prince  was  also  missing  from  the 
neighbourhood  of  Notting-hill.  He  had  not,  however,  been 
seen  near  the  prosecutor's  house,  or  in  company  with  his  wife 
before  she  ran  away.  On  the  4th  of  July,  the  prisoner  and  Mrs^ 
Allen  were  found  at  Liverpool,  on  board  the  City  of  Cork 
steamer,  bound  for  New  York,  having  in  his  possession  several 
boxes  labelled  "  Mr.  Prince,  New  Tork.^'  They  were  followed 
to  Cork,  and  there  in  one  of  these  boxes  was  found  the 
prosecutor's  property. 

Collins  submitted  that  there  was  no  evidence  of  any  posses* 
sion  of  the  goods,  on  the  part  of  the  prisoner,  witlun  the 
jurisdiction  of  the  Central  Cnminal  Court.  Not  only  were  the 
g^oods  not  found  until  the  vessel  arrived  in  Ireland,  but  Prince 

(a)  Beported  by  Sdwisd  T.  E.  Bssunr,  Esq.,  Barrister-at-Law. 
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Req.        ^as  not  seen  in  the  company  of  Mrs.  Allen^  or  in  anyway  dealing 
Chablba     ^^^  *^o  prosecutor's  property  until  he  arriyed  at  Liverpool. 
Przmob.  Leiuis  contended  that  it  was  a  question  for  the  jury^  whether 

the  wife  did  not  take  away  the  property  by  agreement  with  the 
prisoner,  in  which  case  there  would  be  a  joint  taking.    He 
ixmaoiy—    referred  to  Beg,  v.  Thompson  (15  L.  T.  N.  S.  101). 
Venue  GxTRNBY,  Recorder,  said  he  could  not  see  any  evidence  of  a 

joint  possession  until  Prince  and  Mrs.  Allen  were  at  Liverpool, 
and,  therefore,  this  Court  could  have  no  jurisdiction. 

Not  guiUy. 


GESTRAL  CRIMINAL  COURT. 

April  20—26,  1868. 

(Before  CoootmN,  C.J.,  and  Br^mwkil,  B.) 

Rbg.  v.  William  Desmond  Ain)  OTHiBBS.(a) 

Mv/rd&t-^Oonspiracy  to  liberate  a  prvBoner^^-^cts  of  thai  prisoner. 

A  Tvwmher  of  persons  were  eha/rged  with  murder  corrmiitted  by  cm 
act  done  in  the  cowrse  of  a  conspvraoy  for  the  purpose  of 
liberating  a  prisoner,  of  which  conspiracy  he  was  cognisant : 

Held,  that  acts  of  that  prisoner,  within  the  prison,  and  articles 
fou/nd  upon  him,  were  admiissible  in  evidence  against  the  persons 
so  charged. 

WILLIAM  PESMOND,  Timothy  Desmond,  Nicholas  English, 
John  CPKeefe,  Michael  Barrett,  and  Anne  Justice  were 
charged  with  the  wilful  murder  of  Aime  Hodgkinson. 

Sir  /.  B.  Karslake  (Attomey-General),  Sir  W.  S.  Brett, 
(Solicitor-General),  Hardmge  Qiffatd,  Q.O.,  Poland  Sktid  Archibald, 
prosecuted. 

Warner  Sleigh  defended  William  Desmond,  Straight  defended 
Timothy  Desmond,  Keogh  defended  English,  If.  WiUiams 
defended  CKeefe  and  Anne  Justice,  Baker  Qreene  defended 
Barrett. 

The  evidence  offered  by  the  prosecution  was  to  show  that  there 
was  a  conspiracy  among  the  prisoners  to  aid  one  Burke,  a 
prisoner  on  remand,  in  the  House  of  Detention,  Clerkenwell,  in 

(a)  Reported  by  Edwabd  T.  fi.  BaaUKt,  E^q.,  BarrlsteNftt-LAW* 
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effeotmg  his  escape  therefrom^  and  thofc^  in  pursuance  of  that        ^^' 
conspiracy,  certain  acts  were  done,  by  the  last  of  which,  the      william 
blowing  in  of  the  prison  wall  in  Corporation-lane,  on  the  18th     Dbsmond 
of  December,  1867,  the  death  of  the  deceased  was  caused.  ^»  <««*««. 

In  the  course  of  the  trial  a  witness  named  Thomas  Maskell       ^^^ 
was  called.  ' 

Thomas  Maskell  said :   I  was  a  warder  in  the  House  of  De-     Mtarder^ 
tention  in  December.     I  remember  taking  the  prisoner  Burke  Jdan^elme. 
out  to  exercise  at  2.45  on  the  afternoon  of  the  12th  of  December. 

Baker  Greene  objected  to  the  evidence  which  this  witness  was 
about  to  give,  as  it  related  to  something  which  was  done  by 
Burke  inside  the  prison,  and  not  to  any  act  of  the  prisoners  now 
on  their  trial. 

Kcbraldke  (Attomey-Greneral)  said  he  offered  the  evidence  in 
proof  of  a  conspiracy  to  aid  Burke  in  his  escape,  in  pursuance 
of  which  conspiracy  the  acts  done  by  the  prisoners  were 
carried  out. 

Fer  Ouria/m :   The  evidence  is  admissible. 

Maskell  then  continued :  Burke  was  a  prisoner  in  the  House  of 
Detention,  and  charged  with  treason-felony,  and  was  then  in  the 
exercising  yard,  walking  round  the  circle  with  the  other  prisoners 
in  the  yard  near  Corporation-lane.  There  were  two  rings  of 
persons  exercising,  and  Burke  was  in  the  outer  ring.  I  observed 
him  fall  out  of  the  ring  against  the  wall  at  the  farthest  point 
firom  the  scene  of  the  explosion,  and  near  the  G-ovemor's  garden. 
The  spot  was  the  farthest  he  could  get  from  the  outer  wall.  He 
took  off  his  side-spring  boot,  wiped  his  foot  and  stocking  with 
his  hand  slowly,  at  the  same  time  looking  up  at  the  houses  in  Cor- 
poration-lane. He  then  put  his  boot  on,  fell  in  the  rank,  and 
walked  on  with  the  other  prisoners.  This  was  done  very  slowly ; 
it  was  about  4.25  p.m.  The  next  day  I  saw  the  effect  of  the 
explosion,  and  observed  that  there  was  nothing  damaged  by  it 
within  five  or  six  yards  of  the  spot  where  Burke  went. 

In  the  early  part  of  the  case  reference  had  been  made  by 
a  witness  named  Mullany  to  a  letter  sent  by  Burke  to  one  of  the 
prisoners,  in  which  there  was  some  writing  in  invisible  ink,  which 
had  been  made  visible  by  means  of  copperas,  and  secondary 
evidence  of  that  writing  had  been  received.  Afterwards  the 
prosecution  called 

James  Thompson  (police  inspector),  who  said:  I  arrested 
Burke  on  the  2(>th  of  November.  At  the  station  I  searched  him, 
and  foimd  a  little  glass  bidb,  with  some  substance  in  it,  in  his 
possession. 

Baker  Oreene  objected  to  the  evidence  on  the  ground  that  it  took 
place  in  the  absence  of  the  present  prisoners,  and  that  the  contents 
of  a  letter,  with  secret  writing  within  it,  referred  to  by  Mullany, 
had  not  been  made  evidence,  because  Mullany  could  not  read 
writing,  and  therefore  could  not  know  what  were  the  contents  of 
that  document. 

The  Court  considered  that  as  Mullany  had  given  secondary 
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^^■<>-        evidence  of  the  contents  of  that  letter,  and  that  evidence  had 

WnxiAM     1>^^  received,  no  objection  being  taken  at  the  time,  the  evidence 

Dmmond     proposed  to  be  submitted  by  the  Attorney-General  was  admissible, 

AHD  OTHSB&  |^d  thc  Conrt  also  considered  that,  apart  from  the  letter,  it  was 

i^QQ        receivable  in  evidence. 

^^  James  Cape  (a  warden  in  the  House  of  Detention)  deposed  to 

J/tntfar—     finding  some  fireen  mineral  among  the  clothes  brought  to  the 
mZ"^  prison  for  Burke's  use. 

These  two  portions  of  mineral  were  given  to  Dr.  Odling  to 
test,  and  he  said  that  they  were  chloride  of  gold,  and  that 
communications  written  with  a  solution  of  it  were  invisible  until 
th^  were  washed  with  a  solution  of  copperas  (sulphate  of  iron), 
ana  that  the  characters  would  then  assume  a  brown  tinge. 

Barrett  guiUy,     Ths  others  not  gvdlty. 


CENTRAL  CRIMINAL  COURT. 

August  20,  1868. 

(Before  Lush,  J.) 

RbO.  V,  AlEXANDSB  AbTHUB  MACEAY.(a) 

Emdence-^Dying  declar(Uionr^^AchUs8ibility, 

In  order  to  render  a  statement  of  a  deceased  person,  not  on  oath, 
evidence,  the  prosecution  must  show  that  such  person  at  the  time 
of  making  the  sta;tement  was  distinctly  a/ware  of  the  approach  of 
asath,  a/nd  had  no  hope  of  possible  recovery. 

ALEXANDER  ARTHUR  MACKAT  was  indicted  for  the 
wilful  murder  of  Emma  Grossmith. 

Poland  and  Beasley  prosecuted. 

Ribton  defended. 

George  Grossmith,  the  husband  of  the  deceased,  after  giving 
other  evidence,  said  :  On  the  Monday  she  (the  deceased)  made  a 
statement  to  me.  She  was  sensible  then.  She  died  on  the 
following  Sunday.  On  the  Monday  she  told  me  she  should  never 
get  over  it.  She  first  asked  me  what  I  thought  of  her.  I  said, 
'*  I  think  it  is  very  dreadful.''     She  said,  "  Do  you  think  I  shall 

(a)  Reported  bjr  Edwabd  T.  E.  Bbblbt,  Esq.,  Barrister-at-Lair. 
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ever  get  better  V    I  said,  "  I  hope  so  f'  and  she  said,  "  I  never        ^"o. 
ahalL'^    I  made  no  reply  to  that;  but  she  said  ahaost  directly    alb^ndbb 
after,  "  I  shall  die,  I  shall  die,  the  pain  is  so  great/^     She  also      Abthur 
said  several  times,  "  I  shall  die  through  the  pain  in  my  head/^  U^okat. 

Poland  proposed  to  give  in  evidence  the  statement  of  the        x868. 
deceased  as  a  dying  decls^tion.  •; — 

Bibtan  objected,  on  the  ground  that  the  evidence  as  it  stood    •fi'»Mfew»-- 
was  not  sufficient  to  make  the  statement  admissible,  but  that  it    tkdS^on, 
must  be  clearly  shown  that,  in  the  opinioi^  of  the  person  making 
the  statement,  she  was  on  the  verge  of  dissolution,  and  also  that 
her  death  was  imminent. 

Lush,  J.,  thought  that  before  receiving  the  evidence  it  would 
be  better  to  hear  the  medical  testimony. 

John  Jackson. — ^I  am  a  Fellow  of  the  Boyal  College  of  Surgeons. 
On  Friday  morning,  the  8th  of  May,  I  sawMrs.  Orossmith.  She  was 
lying  on  the  floor,  covered  with  blood.  I  did  not  examine  her 
minutely  then.  I  felt  her  pulse ;  at  least  I  could  not  feel  any  pulse. 
She  appeared  to  be  dying.  I  continued  to  attend  her  till  her  death. 
At  the  time  I  first  saw  her,  I  thought  the  probabilities  were  that 
she  would  not  live  from  minute  to  minute,  till  the  afternoon ;  she 
then  recovered  her  consciousness,  and  retained  her  intellect 
afterwards  perfectly,  with  the  exception  of  the  Tuesday  evening. 
She  then  had  a  Uttle  deUrium,  and  on  the  day  of  the  accident 
she  wandered  in  her  mind ;  with  those  exceptions,  she  retained 
her  intellect  till  the  time  of  her  death.  When  I  visited  her  on 
the  Tuesday  morning  she  made  some  incoherent  remarks  to  me. 
I  can  hardly  say  how  long  she  wandered ;  she  did  not  answer  my 
questions  intelligibly  wmle  I  was  examining  her.  About  the 
middle  of  the  week  following  the  injury  I  thought  there  was  a 
chance  of  her  recovery;  but  shortly  afterwards  she  began  to 
sink,  and  never  rallied  again. 

John  Lee  (police  constable)  said :  I  was  with  Mrs.  Grossmith  on 
the  Friday  she  was  attacked,  from  ten  in  the  morning  till  ten  at 
night.  She  made  a  statement  to  me  at  three  o'clock  in  the  after- 
noon, which  I  put  into  writing.  She  was  then  in  bed,  and 
appeared  to  imderstand  perfectly  what  she  said.  Before  she 
made  the  statement  she  did  not  say  whether  she  expected  to  live 
or  die ;  but  after  three  o'clock,  and  aftier  she  had  made  the  state- 
ment, she  said  once  or  twice  that  she  thought  she  should  never 
get  over  it. 

John  Beeve  (police  constable.) — ^I  was  with  the  deceased  on  the 
day  after  this  happened.  She  did  not  at  any  time  say  anything 
to  me  as  to  the  state  in  which  she  was  with  regard  to  her  illness. 
She  made  a  statement  about  3.15  in  this  day^  which  I  took  down 
in  writing.  She  was  perfectly  sensible,  but  she  had  not  said 
what  she  felt,  or  what  she  supposed  her  condition  was. 

This  being  all  the  evidence  with  reference  to  the  state  of  the 
deceased  at  the  time  of  her  making  the  statements  or  declarations 
in  question 

Poland  proposed  to  give  these  two  statements  also  in  evidence. 
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V. 

Albxandkr 
Abthub 
Maokat. 

1868. 

Evidence — 

Dying 
dedaration. 


hvsAj  J.  (after  consnlting  Gtimey^  Becorder)^  said  tKat  lie  was 
clearly  of  opinion  that  the  two  statements  last  offered  were  not 
receivable.  It  did  not  sufficiently  appear  that  deceased  had  such 
a  conviction  of  the  imminent  penl  of  death  as  would  make  them 
admissible.  As  to  the  other  statement  made  to  the  husband  he 
had  considerable  doubt.  His  own  opinion  was  that  it  was  admis- 
sible^ but^  as  in  a  case  of  this  kind  he  did  not  wish  to  reserve  a 
case  for  the  Court  of  Criminal  Appeal^  his  inclination  was  to 
exclude  it,  but  if  pressed  to  receive  the  evidence  he  would  do  so. 

Folcmdy  after  this  expression  of  opinion,  did  not  press  the 
evidence,  and  it  was  therefore  not  given. 

Ouiliy. 


CENTRAL  CRIMINAL  COURT. 


JuTie  11,  1868. 
(Before  the  Right  Hon.  Russell  Gtubney,  Q.C,  Recorder.) 

Reg.  v.  Chablbs  !MATLB.(a) 

Bmhexalement — Olerk  or  servant — Vohmteer. 

A  person  whose  duty  it  is  to  obtain  orders  when  and  where  he  likes, 
and  forward  them  to  his  principal  for  execution,  and  then  has 
three  months  within  which  to  collect  the  money  for  the  goods  sent, 
is  not  a  cleric  or  servant. 

If  such  a  person,  at  the  request  of  his  principal,  collects  a  sv/m  of 
'money  from  a  customer,  with  the  obtaining  of  whose  order  he 
has  had  nothiitg  to  do,  he  is  a  mere  volunteer,  and  is  not  liable  to 
be  prosecuted  for  embezzlement  if  he  does  not  pay  over  or  accmint 
for  the  money  so  received. 

CHARLES  MAYLE  was  indicted  for  embezzling  the  sums  of 
\L  8^.,  4Z.  199.  8d.,  and  2Z.  19s.  2d.,  the  moneys  of  John 
Bellamy  Payne,  his  master. 
Torr  prosecuted. 
Straight  defended. 

John  Bellamy  Payne  said:  I  carry  on  business  at  Chard,  in 
Somersetshire.  In  1866  I  employed  the  prisoner  as  my  agent 
for  the  sale  of  cider  in  London.  I  consigned  to  him,  and  the 
invoices  generally  bore  his  name.      That  arrangement  was  not 

(a)  Reported  by  Edwa&d  T.  E.  Bbslbt,  Eeq.,  BarriBter<4kt-lAw. 
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found  to  work  well,  and  in  Pebmary  and  March,  1867, 1  entered        "«»• 
into  a  new  arrangement  with  him.    The  prisoner  was  to  obtain     CHiotiJu 
the  orders  and  send  them  to  me  at  Chard,  and  I  had  to  deliver      Uahjb. 
the  goods  to  the  seyeral  customers,  and  they  were  credited  to  me.        — - 

I  had  new  invoices  prepared,  and  this  of  Mr.  Hickman's  is  one        

of  them.  I  call  the  prisoner  therein  my  agent ;  the  words  are  Embexzlemmt 
"  Mr.  Mayle,  London  acrent.''  There  is  a  notification  that  the  —  C/«rir  or 
accounts  are  to  be  paid  on  or  after  the  15th  of  October ;  that  is 
the  end  of  the  cider  season.  The  prisoner,  after  obtaining  the 
orders,  had  to  see  to  the  return  of  the  empties,  and  collect  the 
money  in  October.  His  remuneration  was  one  penny  per  gallon 
for  the  cider  sold.  He  was  to  receive  from  me  duplicates  of  the 
invoices  I  had  sent  in,  and  when  he  had  received  the  money  was 
to  remit  it  to  me.  In  the  commencement  of  1867  I  received 
orders  firom  him,  and  executed  them.  One  of  them  was  from  Mr. 
Lawrence.  Besides  the  orders  he  sent  me  during  1867, 1  had  an 
order  direct  firom  Mr.  Hickman,  which  I  ezeeuted ;  and  on  the 
approach  of  the  15th  of  October  I  asked  the  prisoner  to  call  for 
the  money. 

On  cross*examination,  this  witness  said :  As  he  had  no  salaiy 
I  had  no  right  to  command  him  to  go  anywhere  to  collect  orders. 
It  was  perfectly  optional  with  him  whether  he  obtained  orders  or 
not.  He  had  three  months  to  collect  the  money  in,  and  was  not 
to  collect  it  on  any  particular  day.  After  March,  1867,  he  was 
my  London  manager,  not  my  agent,  but  the  invoices  have  London 
agent  on  them  down  to  the  present  time. 

The  payment  of  the  moneys  by  the  customers  was  then  proved, 
and  also  that  the  prisoner  had  not  accounted  for  them. 

Straight  contended  that,  on  this  evidence,  the  prisoner  was  not 
a  derk  or  servant  within  the  meaning  of  the  act  of  Parliament,, 
but  only  an  agent,  the  bills  being  still  sent  out  with  ''  London 
agent''  upon  them.  He  referred  to  Reg.  v.  Walker  (Dears.  &  Bell, 
606)  and  Beg,  v.  Bowers  (1  L.  Bep«  41). 

Torr  submitted  that  as  the  prisoner  was  to  collect  the  money 
after  his  employer  sent  him  the  duplicate  orders,  his  duty  aa  a 
servant  then  commenced. 

GuBNST,  Recorder,  considered  that  the  case  of  Mr«  £[iokman 
was  a  voluntary  matter  on  the  prisoner's  part ;  and  that  in  Mr. 
Ija?rrence's  case,  as  the  prisoner  had  a  general  employment  to 
collect  the  money  at  any  time  within  three  months,  that  was 
perfectly  inconsistent  with  the  relationship  of  master  and  servant. 

Not  guiUy. 
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CENTRAL  CRIMINAL  COURT. 

August  18  cmd  19, 1868. 

(Before  the  Right  Hon.  Russell  Gijsnxy,  Q.C,  Recorder.) 

Reg.  v.  Sabah  Rachel  L£yEB80N.(a) 

Attorney  cmd  cUent — Privilege— Attorney  a  wiimsssfor  prosecution. 

A  person,  the  real  prosecutor  in  a  case,  had  convm/unications  with 
her  attorney  in  reference  to  certain  dealings  with  the  prisoner. 
The  attorney  was  called  as  a  witness  for  the  prosecution : 

Held,  that  letters  written  by  the  client  to  her  attorney  could  not  be 
put  in  evidence  by  the  prisoner's  counsel  : 

Held,  also,  that  the  prosecutrix  and  her  attorney  might  be  cross- 
examined  in  reference  to  any  privileged  communications  as  to 
which  they  had  given  answers  to  questions  addressed  to  them  by 
the  covmsel  for  the  prosecution  ;  but  not  in  respect  to  such  matters 
about  which  the  attorney  had  volunteered  information  unasked  : 
'  Held,  also,  thai  matters  which  transpired  dwring  interviews  at  which 
the  prisoner  was  present  were  not  privileged. 

SARAH  RACHEL  LEVERSON  was  charged  with  obtaanine 
from  Mary  Tucker  Borradaile,  by  false  pretences,  GOOt. 
Other  counts  charged  her  with  conspiring  with  others  to  defraud 
the  said  Mary  Tucker  Borradaile  of  3000?. 

Ballantine,  Serjt.,  M.  Williams,  and  Straight,  prosecuted. 

LHgby  Seymour,  Q.C.,  Parry,  Serjt.,  Sleigh,  Serjt.,  and  Butler 
Bjigby,  defended. 

In  cross-examination,  the  prosecutnx  said  that  she  had  had 
some  correspondence  with  Mr.  Haynes,  who  was  then  acting  as 
her  solicitor,  in  respect  to  her  dealings  with  the  prisoner. 

Seymour  called  for  some  of  these  letters. 

Ballantine  objected  to  the  production  of  any  letters  written  by 
the  witness  to  Mr.  Haynes. 

Gurnet,  Recorder,  did  not  think  that  Mr.  Haynes  could  be 
called  upon  to  produce  them. 

Seymour  then  proposed  to  read  one  of  the  letters  which  had 
come  into  the  possession  of  the  defendant's  attorney  at  Marl- 

(a)  Reported  by  Edwaxu)  T.  £.  Bbblst,  Esq.,  Barrister-at-Law. 
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borongh-street    police-court^  and  wUch  bore  the  magistrate's  ^^'^ 

signature.^          ^  SabahRachkl 

BaUcmtine  objected^  on  the  principle  that  anjfihing  commnni-  LBVBBflON. 

cated  to  an  attorney  was  sacred,  and  that,  eyen  if  he  were  willing  77^ 

to  hand  over  private  docoments^  the  law  prevented  him.  ^^ 

GuBNET^  Kecorder  (after  consulting  Lnsh^  J.),  said  that  the  Emdenee^ 

objection  was  well  foonded.     The  privilege  was  the  client's,  and  ^^^'jl^J^ 

not  the  attorney's.     The  attorney  could  not  be  asked  to  say  what  Pnvikgvi 

the  client  had  said  to  him;  and,  in  the  same  way,  if  the  com-  commadcaHon, 
munication  were  a  written  one,  it  could  not  be  used  without  the 
cHenfs  consent. 

Jwry  {not  able  to  agree)  discharged. 


September  21—25,  1868. 
(Before  B.  M.  Ksbb,  Esq.,  Commissioner.) 

This  prisoner  was  again  tried  on  the  same  indictment  as  last 
session. 

Seymovr  again,  during  the  cross-examination  of  Mrs.  Borra- 
daile,  proposed  to  put  in  some  letters  from  her  to  her  attorney, 
Mr.  Haynes,  which  he  had  been  subpoenaed  to  produce.   * 

BaUantine  objected,  it  having  been  settled  by  Gurney, 
Recorder,  last  session,  that  Mr.  Haynes  had  not  power  to  waive 
his  client's  privilege. 

Parry  urged  that,  although  Mr.  Haynes  might  object  to 
produce  his  client's  letters  without  her  permission,  yet,  wnen  she 
was  in  the  witness  box,  no  such  privilege  attached  to  her. 

Kbbb,  Commissioner,  declined  to  receive  the  letters. 

In  a  later  stage  of  the  case,  the  prosecution  called  as  a  witness 
the  attorney,  Mr.  Haynes,  *and  he  was  asked,  in  his  examination 
in  chief,  questions  as  to  certain  matters  in  which  he  was  engaged 
as  Mrs.  Borradaile's  attorney,  which  he  answered.  He  also 
volunteered  certain  statements  in  respect  of  matters  about  which 
he  had  not  been  asked. 

In  cross-examination,  Seymov/r  proposed  to  ask  him  questions 
about  communications  generally  between  Mrs.  Borradaile  and 
himself. 

BaUantine  objected  to  these  questions,  as  the  answers  to  them 
would  involve,  on  the  part  of  mr,  Haynes,  a  breach  of  his  client's 
confidence ;  and,  further,  that  the  mere  fact  of  Mrs.  Borradaile 
and  Mr.  Haynes  having  interpolated  evidence  which  they  were 
not  asked  about,  in  respect  to  interviews  and  communications 
between  them,  did  not  form  a  foundation  for  cross-examination 
about  such  communications. 

Poflrry  submitted  that,  where  the  interview  was  in  the  prisoner's 
presence,  as  a  third  party,  the  privilege  did  not  exist  j  and  that. 
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^"^       even  when  it  did  originally  exists  it  was  waived  by  the  prosecution 
SabahRaohbl  ^^^^g  *^^6  attorney  as  a  witness. 
hBvmaaov.        Ebbr^  Gommisaioner  (after  consulting  Keating,  J.)»  considered 
•    j^        that  the  client^s  privilege  was  not  gone  merely  through  her 

*       attorney  being  produced  as  a  witness  for  the  prosecution — the 

Evidence^    Queen  being  the  real  prosecutor,  and  not  Mrs.  Borradaile,  who 

^'S?lf^  was  compeUed  to  give  evidence;  and  that  she  might  be  cross- 

Privikg^    examineo  upon  any  point  in  reference  to  her  interviews  and 

etmmunkatimL  communications  with  her  attorney  upon  which  the  counsel  for  the 

prosecution  had  obtained  an  answer  from  her :  that  the  same  rule 

was  to  be  observed  with  respect  to  the  cross-examination  of  the 

attorney;  but  he  could  not  be  cross-examined  upon  anything 

which  he  had  voluntarily  added  not  in  answer  to  any  question 

from  the  counsel  for  the  prosecution,  as  that  might  entirely 

destroy  the  cUent's  privilege.     Lastly,  as  to  what  took  place  in 

Madame  BacheFs  presence,  the  privilege  was  gone. 

OuiUy. 


CENTRAL  CRIMINAL  COURT. 

October  28,  1868. 

ft 

(Before  Lush,  J.) 

Rsa.  V.  James  Andbbson  (a). 

Merchamd;  Shipping   Act — Evidence — Depositions   taken  abroad — 

Absence  of  witnesses. 

A  witness  whose  evidence  had  been  taken  abroad  by  the  British 
Consul  under  the  17  ^  18  Vict.  c.  104,  s,  270,  was  captain  of  a 
British  sailing  vessel,  which  was  stated,  after  exa/mination  of  the 
official  records  by  an  officer  of  the  Board  of  Trade,  n^ver  to  have 
been  in  this  country.  When  some  of  the  witnesses  left  the  captain, 
he  wa^  in  charge  of  tlie  vessel  at  Bordeaux,  but  it  was  not  known 
where  she  was  then  bound  for,  or  whether  she  had  since  scuHed : 

Held,  that  it  was  siffidently  proved  that  the  witness  was  not  in  the 
United  Kingdom,  and  his  deposition  was  accordingly  admitted  in 
evidence. 

JAMES  ANDERSON  was  indicted  for  that  he  being  a  seaman 
on  board  the  Hatfield  Brothers,  a  British  ship  out  of  Her 
Majesty's  dominions,  namely,  on  the  river  Garonne,  at  Panillac, 

(a)  Reported  by  Edwabd  T.  B.  Bislet,  Esq.,  BarriBter-at-Law. 
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in  France^  did,  on  the  18th  of  September,  murder  John  William^-        ^^' 
son  on  begird  the  said  ship.  jjoa& 

Second  count. — Alleged  that  the  prisoner  was  a  British  sabjeot.     Andbrson. 

Third  count. — Alleged  that  the  murder  was  committed  at 
Bordeaux,  iu  France,  and  that  the  prisoner  was  a  seaman  on 
board  the  Hatfield  Brothers.  Practice^ 

Fourth  cotmt. — ^The  same  as  the  third,  only  allecrin&c  that  the    ^f'*"*'^""^ 
prisoner  was  a  British  subject.  aUtnt  wUmss. 

Fifth  count. — ^That  the  murder  was  committed  on  the  high 
seas,  and  that  the  prisoner  was  a  British  subject. 

Sixth  count. — ^That  the  murder  was  committed  on  board  a 
British  ship  in  a  foreign  port,  namely,  Bordeaux. 

Seventh  cotmt.-^^The  same  as  the  fifth,  only  omitting  the  last 
allegation. 

Eighth  count. — ^That  the  prisoner  was  a  subject  of  Her  Majesty, 
on  land  out  of  the  United  Kingdom,  namely,  at  Bordeaux. 

Ninth  count. — ^Murder  in  the  ordinary  form. 

Poland  and  Besley  prosecuted. 

Montagu  WiUiamts  defended. 

William  Ohampion  Parsons  said : — I  am  a  clerk  in  the  Oustom 
House,  London.  I  produce  a  certified  copy  of  the  registration  of 
the  Hatfield  Brothers.  It  is  registered  as  a  British  smp.  Port  of 
registry :  Yarmouth,  N.S.  (that  is  Nova  Scotia),  British  built, 
200  tons,  Frederick  Hatfield,  captain  and  part  owner.  No.  51,997. 

Joseph  Dade  said : — ^I  am  a  clerk  in  the  office  of  the  Be^strar 
General  of  British  Seamen,  a  department  of  the  Board  of  Trade. 
I  produce  some  denpositions  which  purport  to  have  been  taken 
before  the  British  Consul  at  Bordeaux.  I  do  not  know  where 
this  vessel  went  to  after  she  left  Bordeaux.  We  have  no  record 
of  her  having  been  to  this  country ;  I  cannot  say  that  we  should 
have  if  she  had  been. 

Jeffery  Powers,  said : — I  was  one  of  the  crew  of  the  Hatfield 
Brothers.  I  joined  her  on  her  last  voyage.  She  belonged  to 
Yarmouth,  Nova  Scotia,  and  carried  the  English  flag.  She  sailed 
from  Philadelphia  for  Bordeaux.  Frederick  Hatfield  was  the 
master,  the  same  person  that  I  saw  before  the  English  Consul  at 
Bordeaux.  On  the  17th  of  September  this  vessel  was  in  the 
Graronne ;  on  the  18th,  she  anchored  about  half-way  up  the  river 
towards  Bordeaux,  near  Panillac.  She  was  afloat  about  300  yards 
from  the  shore  at  a  place  where  the  river  is  half-a-mile  wide, 
and  the  tide  flows.  This  witness  then  detailed  the  facts  of  the 
case. 

George  Wellesley  said : — ^I  was  one  of  the  seamen  on  board  the 
Hatfield  Brothers.  I  am  an  Ajnerican,  and  was  bom  in  Yirginia. 
The  witness  then  described  what  he  knew  of  the  occurrence,  and 
continued : — ^I  came  to  this  country  with  last  witness  by  direction 
of  the  Consul,  on  the  3rd  or  4th  of  October,  in  the  steamer 
Aurora,  in  order  to  be  a  witness  in  this  case.  The  captain  was 
left  behind  at  Bordeaux  in  charge  of  the  vessel  when  I  left.  The 
vessel  was  then  discharging  her  cargo,  and  his  presence  was 
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Rk»-       necessary.     I  do  not  know  where  she  was  boond  to,  or  whether 
Jamkb       ^^®  ^^^  ^^^  Bordeaux  yet.     The  captain  was  a  British  North 
Akdebson.    American. 

Folamd  tendered  the  depositions  of  the  captain  before  the 

British  Consul  at  Bordeaux,  produced  by  the  witness  Dade,  and 

Practice^     asked  for  them  to  be  read  under  the  provisions  of  the  17  &  18 

Endeficer^       Vict.  C.  104,  S.  270. 

c^^witneL  ^^^^^<w^  objected  to  this  being  read  on  the  ground  that  it  must 
first  be  shown  that  the  captain  could  not  be  found  in  the  Queen's 
dominions. 

Polamd  submitted  that  reasonable  evidence  had  been  given  that 
the  captain  was  not  in  this  country,  which  was  sufficient  to  satisfy 
the  requirements  of  the  statute,  and  referred  to  the  case  of 
Beg.  V.  Oonning  (32  J.  P.  199). 

Byles,  J.,  considered  the  evidence  sufficient. 

The  deposition  of  the  captain,  Frederick  Hatfield,  was  then  put 
in  and  read,  certified  by  tne  Consul  to  have  been  correctly  taken 
in  the  presence  of  the  prisoner,  who  was  represented  by  counsel. 

Wilticmis  (at  the  close  of  the  case)  took  an  objection  to  the 
indictment  on  the  ground  that  the  murder  having  been  committed 
in  the  port  of  Bordeaux,  the  trial  ought  to  have  been  had  in 
France,  and  that  this  Court  had  no  jurisdiction  to  try  the  offence. 

Bylxs,  J.,  overruled  the  objection,  but  reserved  a  case  for  the 
opinion  of  the  Court  for  Crown  Cases  Reserved.  This  case  has 
smce  been  argued,  and  the  report  will  be  found  in  its  proper 
place. 

QuiUy  of  mamsUmghter. 
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CENTRAL  CRIMINAL  COURT. 

December  17, 1868. 

(Before  T.  Chambibs,  Esq.,  Q.C.,  the  Common  Serjeant.) 

Ria.  V.  BiAGKBnEN.(a) 

Embezdement'^Time  of  apprepriaiioiV'^Seeretary  of  a  Trades^ 
Union  Society— Bussell  Gumey's  Act  (31  ^  32  Vict.  c.  116). 

The  act  to  amend  the  lanv  relating  to  embezzlement,  io  as  to  include 
the  offence  convmitted  by  one  of  two  or  more  pa/rtners,  or  beneficial 
oumers,  came  into  operation  on  the  Slst  danj  of  July,  1868.  In 
the  month  of  July,  the  prisoner  went  out  of  office  as  secreta/ry  of 
No.  3  Lodge  of  the  Operative  BricMayers^  Society,  andfanled  to 
hand  to  his  successor  the  ascertained  balance  of  moneys  which 
should  have  been  in  his  possession.  He  was  swm/moned  to  attend 
the  lodge  a/nd  a/yeatrnt  for  the  monkeys  on  the  \st  day  of  August, 
1868.  He  did  not  do  so,  but  absconded,  and  was  apprehended  a/t 
Lowestoft  several  weeks  afterwards  : 

Held,  that  if  the  prisoner  appropriated  the  money  before  the  SI st  of 
July  he  could  not  be  convicted,  but  that  the  jury  were  entitled  to 
look  at  the  date  of  the  meeting  to  which  the  prisoner  was  sum- 
moned, and  to  the  daie  of  his  absconding,  as  indications  of  the 
date  of  the  appropriation. 

Upon  the  question,  whether  the  dted  act  can  be  consi/rued  retrospec- 
tively as  being  an  a^t*  which  applies  only  to  the  practice  and 
procedure  of  cou/rts  of  justice,  the  Cormnon  Serjeant  {after 
consulting  Baron  Cleasby)  expressed  his  opinion  that  it  could 
not  be  so  construed. 

WILLIAM  BLACKBURN,  fifty-three,  bricklayer,  was 
indicted  for  that  he,  on  the  1st  of  August,  being  one 
of  the  joint  beneficial  owners  of  moneys  belonging  to  «Joseph 
Derry  and  others,  received  171.  3s.  O^d.  on  their  account,  and 
feloniously  did  steal  the  same. 

Besley  (instructed  by  Messrs.  Shaen  and  Rosooe)  appeared  for 
theprosecution. 
Tlie  prisoner  was  undefended. 

(a)  Beported  bj  Bdwasd  T.  BHi«r,  Eaq^  B«rri8ter-ai-Ii»w. 
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^^^-  Besley  said^  that  this  was  the  first  prosecution  under  an  act  of 

Blag^urn.   Parliament  which  was  passed  in  the  last  session  at  the  instance  of 

'  the  Bight  Hon.  Russell  Gumey,  the  Recorder  of  London,  and 

1868.  known  as  ''  The  Larceny  and  Embezzlement  Act."  It  was  passed 
iStoJate—  ^^  ^^^  31st  of  July,  and  he  might  say  that  the  prosecution  in  this 
Retrospective  case  was  not  taken  so  much  for  the  sake  of  punishing  the  prisoner, 
operation—  ag  for  the  purpose  of  enlightening  the  persons  who  were  members 
Gnrnev's  Act  ^^  officers  of  trades-uuion  societies  as  to  the  law  upon  the  subject. 
(81  02  Vict,  The  learned  counsel  then  explained  the  reasons  why  the  Recorder's 
c  116).  ^et  was  passed,  and  said  that  in  1855  an  act  was  passed  which 
gave  the  power  of  summary  conviction  for  embezzlement  by 
officers  of  trades  unions^  in  the  same  way  as  in  cases  where 
officers  of  firiendly  societies  misapplied  their  funds.  In  January, 
1867,  a  point  was  raised  by  a  case  stated  for  the  opinion  of  the 
Court  of  Queen's  Bench  {Hornby  v.  Close,  2  Law  Rep.  Q.  B.  159  ; 
10  Oox  Orim.  Gas.  893 ;  15  L.  T.  Rep.  563),  as  to  whether  trades- 
union  societies  were  entitled  to  this  summaiy  power,  and,  after  a 
ve^  full  discussion,  the  Judges  held  they  were  not  so  entitled ; 
and  the  opinion  then  prevailed  amongst  officers  of  the  trades 
unions  generally  that  by  this  decision  they  could  embezzle  the 
moneys  of  a  union  with  impunity ;  that  they,  in  fact,  could  take 
the  funds,  and  set  the  members  at  defiance.  The  question  was 
afterwards  a  httle  cleared  up  by  a  decision  of  Mr.  Justice  Lush,  in 
a  case  where  an  officer  of  a  society  was  charged  with  forgery : 
{Reg.  V.  Dodd,  18  L.  T.  Rep.  N.  S.  89.)  The  learned  Judge 
ruled  that  the  question  of  property  did  not  arise,  and  that  a  con- 
viction could  follow.  This  decision  led  to  a  curious  result,  that 
whilst  an  officer  of  a  trades  union  could  be  found  jruilty  of 
forgery,  he  could  not  be  convicted  of  embezzlement ;  ani  for  this 
reason,  that  he  was  supposed  to  have  a  property  in  the  moneys 
which  he  had  embezzled ;  that  was  to  say,  that  a  trades  union  being 
a  partnership  body,  in  which  every  member  was  in  precisely  the 
same  relation  one  to  the  other,  any  officer  who  might  choose  to 
embezzle  the  funds  was  in  reality  steaHng  only  that  which  be- 
longed to  himself  in  common  with  the  others,  and  therefore  could 
not  be  convicted  or  punished.  To  remedy  this  defect  then  it 
was  that  the  learned  Recorder  brought  in  a  bill  in  the  last  session 
intituled  ^'An  Act  to  amend  the  Law  relating  to  Larceny  and 
Embezzlement  -"  and,  strange  as  it  might  appear,  still  it  was  true, 
that  during  the  late  election  questions  were  asked  of  the  candi- 
dates all  over  the  country  whether  they  would  support  such  a  bill. 
Prom  this  it  would  appear  that  the  existence  of  the  Recorder's 
Act  was  not  generally  known,  for  members  and  would-be 
members  not  only  discussed  the  subject,  but  gave  numerous 
promises  to  support  such  a  bill  when  introduced  into  Parliament, 
rhe  act  was  simplicity  itself,  and  the  clause  under  which  the 
present  prosecution  was  instituted  was  as  follows : — "  If  any 
person,  being  a  member  of  any  copartnership,  or  being  one 
of  two  or  more  beneficial  owners  of  any  money,  goods,  or 
effects,  bills,  notes,  secuiitias,  or  other  property,  Bhatl  steal  or 


CBIMINAL  LAW   CASB8.  159 

embeBzle    any    suoh    money^    goodsi    or    effsots^    biUs^    notes^        ^^* 
Becnrities^    op    other   propwt^^  of   or  belonging  to  any   such    bllokbubm. 

copartnership  or  to  such  joint  beneficial  owners^   eyery  such       

person  shall  be  liable  to  be  dealt  with,  tried,  convicted,  and       ]^- 
punished  for  the  same  as  if  such  person  had  not  been  or  was  not     statute^ 
a  member  of  such  copartnership  or  one  of  such  beneficial  owners/'  Rstrotpeuive 
The  working  classes  had  a  perfect  right  to  combine  together  for    ^'^^^^ 
trade  purposes,  and  this  was  the  opinion  of  many  eminent  men  of  chirnw't  Act 
the  present  day,  amongst  others  Earl  Granville  and  the  Bight  (81  jr  o2  Vict 
Hon.  Mr.  John  Bright,  and  now,  according  to  law,  no  officer  of  a      ^  ^^^') 
trades  union  could,  steal  or  misapply  its  funds  without  being 
liable  for  the  consequence  should  a  prosecution  follow.    In  this 
oase  a  question  certainly  might  arise-^and  he  wished  to  state 
tills,  seemg  that  the  prisoner  was  not  defended  by  counsel — 
whether  the  embezzlement  had  or  had  not  taken  place  before 
the  Becorder's  Act  was  passed.    It  might  be  contended  that, 
inasmuch  as  all  acts  of  Parliament  which    affected  only  the 
procedure  and  practice  of  courts  of  justice  were  to  be  construed 
retroi^iectively,  though  the  embezzlement  was  prior  to  the  81st  of 
July,  1868,  the  prisoner  could  be  convicted  under  this  act ;  but, 
in  tills  case,  he  thought  that  question  would  really  not  arise, 
because  the  prisoner  was  called  upon  to  account  on  the  1st  of 
August^  and  if  he  had  then  paid  the  money  would  not  have  been 
prosecuted.     The  prisoner  subsequently  absconded,  and  they  might 
weU  beUeve  that  it  was  then  he  converted  the  society's  moneys 
to  his  own  use,  which  would  clearly  be  an  offence  under  this  act. 

The  GoMMOK  SsBJGBANT  Said  that,  with  regard  to  construing 
this  act  of  Parliament  retrospectively  as  applying  only  to  the 
practice  and  procedure  of  courts  of  justice,  he  certainly  disagreed, 
though  he  concurred  with  Mr.  Besley  in  his  last  proposition. 

Bealey  said  that  the  case  for  the  prosecution  was,  that  they 
were  entitled  to  hold  that  the  time  of  appropriation  was  when  the 
prisoner  absconded  in  August  last,  and  tiie  jury  would  see,  by  the 
evidence  he  was  about  to  call  before  them,  and  by  the  statement 
of  the  prisoner  himself,  that  he  had  clearly  brought  himself  within 
the  terms  of  the  act  of  Parliament. 

The  following  evidence  was  then  called  :*— 

Mr.  Joseph  Derrj  sworn,  said : — I  Hve  at  19,  Herbert-street, 
Oreat  Cambridge-street,  Hackney-road.  I  am  secretary  to  Lodge 
No.  3  of  the  Operative  Bricklayers'  Society,  held  at  the  Ship 
public-house.  Boundary-street,  Shoreditch.  I  have  held  that 
office  for  seven  or  eight  years  past.  By  the  minutes  of  the 
meeting  held  on  the  21st  of  December,  1867,  the  prisoner  was 
appointed  treasurer  for  three  months,  and  in  March,  1868,  he  was 
again  appointed.  On  the  27th  of  June  he  left  that  office.  At 
the  time  the  balance  was  handed  to  the  prisoner  by  the  former 
treasurer,  Alfred  Sorrell.  I  was  present.  That  was  on  the  4th  of 
January,  1868.  When  he  left  the  office  the  accounts  were  made 
up  to  the  Ist  of  July  by  the  auditors.  The  balance  was  made  up 
to  172.  S«.  Oid.  money  of  the  society  in  his  hands.    The  sums 
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^^*  were  got  from  the  materials  supplied  by  himself.  He  never 
Blaoudbn.  objeoted  to  the  amount.      It  was  his  dntjr  on  the  foUowing 

Saturday  to  have  handed  over  the  money  to  the  new  treasurer. 

^^'       On  the  next  meeting  night  the  new  treasurer  was  there^  but  the 

Statute^     prisoner  did  not  come.     I  then  wrote  a  letter  to  him,  of  which  I 

Retro^jfciive  have  a  copy.     I  sent  it  to  him  at  87,  Mape-street,  Bethnal-green- 

^^P^^Jl^J^   road;  that  had  been  his  address  for  eight  or  ten  months  pre- 

Gume^gAet  viously.     On  the  next  meeting  night,  the  11th  of  July,  he  failed 

(81  ^  82  Viet,  to  attend,  and  two  of  the  members,  named  William  Chase  and 

c  116).      William  Ivory,  were  directed  to  see  him.     Prom  the  11th  of  July 

to  the  present  time  I   have  attended  every  meeting,  and  the 

prisoner  has  never  done  so.     On  Sunday,  the  12th,  I  saw  the 

prisoner  in  the  Bethnal-green-road,  near  his  home.     I  wanted  to 

get  a  time  from  him  to  come  and  settle  his  affidrs.     He  named 

Tuesday,  the  14th  of  July,  at  my  house.    I  was  there,  and  waited 

for  him,  but  he  never  came.     On  the  30th  of  July  I  sent  a  letter 

to  him  at  the  same  address,  calling  upon  him  to  attend  on  the 

1st  of  Aug^ust,  but  he  failed  to  appear.     I  went  afterwards  to  his 

address.     I  saw  his  wife.     He  was  not  there,  and  I  did  not  see 

him  again  until  he  was  in  custody. 

Mr.  William  Chase,  on  oath,  said  : — ^I  live  at  4a,  Cole  Harbour- 
street.  I  am  a  bricklayer,  and  a  member  of  this  society.  On 
the  11  th  of  July  last  I  and  a  person  named  Ivory  saw  the  prisoner 
about  the  money.  I  told  him  that  the  members  were  very  uneasy 
about  the  matter,  as  he  had  not  attended  to  give  up  his  books 
and  the  money.  He  said  he  had  heard  that  the  members  had 
been  making  a  noise  about  it,  and  now  he  should  take  his  own 
time  to  pay  it.  He  said  he  had  got  the  money  and  would  pay  it 
all,  but  was  short  of  a  few  pounds  and  had  made  use  of  it.  I 
wanted  him  to  come  with  me  to  the  lodge  then,  but  he  Tefrused, 
and  appointed  the  next  Saturday  to  go  there,  and  promised  that 
he  would  then  hand  over  what  money  he  had.  He  never  went  to 
the  lodge  as  he  had  promised. 

Police-constable  Fairall  deposed  to  apprehending  the  prisoner, 
on  the  21st  of  November,  in  a  skittle-alley,  at  the  York  Hotel, 
Lowestoft.  He  said  the  amount  was  all  right,  with  the  exception 
that  it  was  IZ.  too  much.  On  the  way  to  London  he  admitted  the 
correctness  of  the  balance,  and  when  before  the  magistrate  said 
that  he  had  misapplied  some  of  the  money,  and  had  been  unfor- 
tunate enough  to  lose  the  remainder.  He  should  like  to  pay 
every  farthing  of  it  back  if  he  could. 

In  answer  to  the  jury,  Mr.  Derry  said  that  the  prisoner  was  in 
receipt  of  a  salary  as  treasurer.  A  small  amount  was  now  owing 
him. 

The  prisoner  said  that  when  the  accounts  were  audited  he  had 
a  balance  of  24Z.,  out  of  which  he  had  the  officers  to  pay. 

The  Common  Ssbjsant  then  summed  up  the  case  to  the  jury, 
and  referred  to  the  law  as  it  existed  before  July  last,  by  which 
the  officers  of  trades  unions  could  not  be  convicted  of  embezzle- 
ment, they  being  supposed  to  have  the  same  share  in  the  fimds 
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as  the  other  members.     The  Recorder's  Act  remedied  this  state        ^^■*- 
of  things.      The  prisoner  had  admitted  the  correctness  of  the    bliotbdeh. 

balance,  and  if  any  salary  was  due  to  him  it  was  his  own  fault        

that  he  had  not  received  it.     It  was  clearly  established  that  he        ^^' 
had  received  17Z.  odd,  the  money  of  the  society;  that  he  had  not     statute— 
transferred  it  as  he  ought  to  have  done,  but  had  misused  it  and  Retrospective 
absconded.     To  these  facts  there  appeared  to  be  no  answer.     If    ^^P^'^w" 
the  jury  were  of  opinion  that  he  had  received  the  money,  and  had  Qum^a  Act 
determined  not  to  pay  it  back  to  the  society,  but  had  absconded,  (81  ff  32  Fict 
their  duty  would  be  to  find  the  prisoner  guilty  of  the  charge ;  if      ^-  ^^^)* 
they  entertained  a  reasonable  doubt,  they  must  acquit  him. 

Li  answer  to  the  jury,  the  Common  Serjeant  said  that  if  they 
were  of  opinion  that  the  larceny  was  not  complete  before  the  1st 
of  August,  then  the  act  would  apply.  If  they  thought  that  the 
embezzlement  took  place  before  the  act  was  passed,  then  it 
would  not  apply.  The  absconding  of  the  prisoner  might  throw 
some  light  upon  the  date  of  the  appropriation. 

The  prisoner  was  found  guilty. 

The  Common  Serjeant  (who  had  retired  to  consult  Baron 
Cleasby)  said  that  the  learned  Judge  agreed  with  him  that  the 
act  was  not  one  which  affected  the  practice  and  procedure  of 
courts  of  justice  only.  If  the  jury  had  been  of  opinion  that  the 
embezzlement  had  taken  place  before  the  passing  of  the  act, 
there  must  have  been  an  acquittal.  In  sentencing  the  prisoner, 
his  Lordship  said  that  he  had  been  convicted  on  the  clearest 
evidence  of  a  very  serious  offence.  When  a  number  of  men,  as 
poor  as  himself,  earning  their  living  by  their  daily  labour,  chose 
to  lay  by  a  certain  portion  of  those  earnings  for  the  purpose  of 
meeting  the  necessities  of  their  deserving  brethren  who,  by 
reason  of  the  loss  of  work,  by  sickness,  or  by  accident,  were 
compelled  to  seek  assistance  for  themselves  and  their  families,  it 
was  a  cruel  thing  indeed  if  any  officer  of  their  society  should  rob 
them,  as  the  prisoner  had  done.  Such  conduct  as  his,  if  allowed 
to  pass  unpunished,  might  be  the  means  of  crippling  a  society 
which  was  undoubtedly  doing  much  good,  of  bringing  discredit 
upon  the  members,  and  of  discouraging  them  and  others  in  those 
acts  of  providence  which  were  a  credit  to  so  many  of  the  working 
classes  in  this  country.     The  sentence  of  the  Court  was 

That  he  he  imprisoned  and  I'ept  to  hard  lahour 
for  six  calendar  months. 


VOL.  XI.  M 


I9i  CHIMQIAL  JjLyr  CASKS, 


COURT  OP  QUEEN'S  BENCH. 

May  8,  1868. 

(Before  Blackbubn^  C.  J.^  Mbllob^  J.,  and  Lvbel,  J.) 

Beg.  V,  EYSS.(a) 

11  ^  12  Will.  8,  e.  12,  and  42  Cho.  8,  c.  85—11  ^  12  Fief.  c.  42, 
M.  2,  17,  20,  25— O^ences  committed  by  public  serva/nts,  ^c, 
beyond  seas  under — Swmma/ry  jurisdiction  of  magistrates — 
Taking  of  depositions. 

By  the  stats.  11  ^  12  Will  3,  c.  12,  and  42  Oeo,  8,  c.  85, 
offences  committed  by  governors  of  colonies  and  others  in  the 
public  service  m  places  beyond  seas  may  be  ^^  prosecuted  or 
inquired  of,  and  heard  a/nd  determined  in  His  Majesty^s  Court 
of  King's  Bench  here,  in  Engla/nd,  either  upon  an  information 
exhibited  by  his, Majesty's  Attomey-Oeneral,  or  upon  an  indict- 
ment foumd/' 

By  sect.  2  o^ll  <S'  12  Vict.  c.  42,  ''  in  all  cases  of  crimes  or  offences 
committed  on  land  beyond  the  seas  for  which  an  indictment  may 
legally  be  preferred  in  any  phice  within  England  or  Wales/' 
any  one  or  more  of  the  justices  for  the  place  in  which  ths  person 
charged  resides  may  issue  a  warrant  to  apprehend  and  have  him 
brought  before  them  to  a/nswer  the  charge,  and  be  dealt  with 
according  to  law.  And  by  sects.  17  and  20  the  justice  or  justices 
may  bind  over  the  witnesses  to  appear  at  the  next  '^  court  of  oyer 
a/nd  terminer,  or  gaol  delivery,  Sfc,"  to  give  evidence : 

Held,  that  these  provisions  ofW  8fl2  Vict.  c.  42,  applied  to  pro- 
ceedings  on  charges  under  11  ^  12  Will.  3,  c.  12,  amd  42  Oeo.  3, 
c.  85,  and  that  a  magistrate  of  the  county  vnthin  which  the 
accused  person  resided  was  bownd  to  investigate  sv^h  charges. 

The  Court  of  Queen's  Bench,  in  trying  offences  under  11  ^12 
Will.  3,  c.  12,  and  42  Oeo.  3,  c.  85,  is  included  vnthin  the 
general  words  *' court  of  oyer  and  terminer"  in  sect.  20  of 
11  ^  12  Vict.  c.  42. 

RULE    calling    npon    James    Yaughan,    Esq.,    one    of    the 
metropolitan  police  magistrates,  sitting  at  the  Bow-street 
police  court,  and  Edward  John  Eyre,  Esq.,  to  show  cause  why  a 

(a)  Reported  by  John  TaoMPflON,  Esq.,  Barrister-at-Law. 
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writ  of  numdamiLs  should  not  issae  directed  to  the  magistrate,        ^"Q- 
oommandiTig  him  to  hear  the  evidence  on  certain  charges  pre- 
ferred against  Mr.  Eyre,  on  the  22nd  of  April,  1867,  on  the 
prosecution  of  Peter  Alfred  Taylor,  Esq.,  and  to  proceed  therein        1^68. 
according  to  law.  ^;^^ 

It  appeared  from  the  affidavits  that  while  Mr.  Eyre  was  within  GwemorM 
the  jurisdiction  of  the  police  courts  of  the  metropolis,  application  -^<^'- 
was  made  by  Mr.  Taylor  to  the  magistrate  previously  mentioned 
for  a  warrant  or  summons  against  Mr.  Eyre,  directing  him  to 
iq>pear  at  the  police  court  to  answer  certain  charges  to  be  pre- 
ferred against  him  for  offences  alleged  to  have  been  committed 
by  him  against  the  provisions  of  11  &  12  Will.  3,  c.  12,  and 
42  Geo.  3,  c.  85,  that  is  to  say,  among  other  things,  for  issuing  an 
oppressive  and  illegal  proclamation. 

Mr.  Yaughan,  thereupon,  issued  two  summonses  as  prayed, 
and  on  the  22nd  of  Apnl  Mr.  Eyre  appeared  at  the  police  court 
in  obedience  to  these  summonses.  Mr.  Taylor,  upon  whose 
information  the  summonses  had  been  issued,  was  also  in  attend- 
ance with  the  witnesses  for  the  prosecution,  who  were  prepared 
to  give  evidence  in  support  of  the  charges.  Mr.  Yaughan  then 
stated  that  since  granting  the  summonses  his  attention  had  been 
directed  to  the  11  &  12  Yict.  c.  42,  s.  20 ;  that  the  trial  provided  for 
by  the  statute  must  take  place  in  the  Queen^s  Bench ;  and  that 
he  (Mr.  Yaughan)  had  no  power  to  bind  over  the  prosecutor  or 
witnesses  to  appear  at  the  Court  of  Queen^s  Bencn,  or  at  any 
other  place  except  at  the  next  court  of  oyer  and  terminer  and 
gaol  delivery,  or  superior  court  of  a  county  palatine,  or  court 
of  general  or  quarter  sessions  of  the  peace,  at  which  the  accused 
was  to  be  tried;  and  that  the  Court  of  Queen^s  Bench  was  not 
one  of  these  courts ;  and  that  he  had  therefore  no  power  to  bind 
over  any  of  these  parties  to  the  Court  of  Queen's  Bench ;  that 
by  11  &  12  Yict.  c.  42,  s.  22,  the  recognisances,  depositions,  and 
so  forth,  were  directed  to  be  delivered  to  the  proper  officer  of  the 
court  in  which  the  trial  is  to  be  had,  who  in  this  case  would  be 
the  officer  of  the  Queen's  Bench,  so  that  if  he  proceeded  to  hear 
the  case,  and  should  be  satisfied  that  there  was  a  prima  fade 
case  against  the  defendant,  he  (Mr.  Yaughan)  would  have  to  bind 
over  the  witness  and  prosecutor  to  go  to  the  Central  Criminal 
Court,  while  the  depositions  and  recognisances,  and  all  the 
statements  that  were  made  before  him,  would  have  to  be  sent 
to  the  officer  of  the  Court  of  Queen's  Bench ;  that  by  sect.  25 
in  the  case  of  an  indictable  offence  committed  on  land  beyond 
the  seas,  the  justice,  if  he  thought  proper  to  commit,  would 
have  to  commit  to  the  common  gaol  of  the  county;  that  the 
common  gaol  of  the  county  of  Middlesex  is  Newgate,  and  there- 
fore, if  l£r.  Eyre  were  committed  for  trial  without  bail,  he  would 
be  sent  to  Neweate ;  and  on  the  sessions  of  the  Central  Criminal 
Court  being  held,  as  no  indictment  could  be  preferred  there,  he 
would  be  at  once  discharged,  and  he  (Mr.  Yaughan)  had  therefore 
Come  to  the  conclusion  that  he  had  no  jurisdiction  in  the  matter. 

m2 
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Rw»-  The  ooonsel  for  the  prosecution  called  the  attention  of  the 

£^        magistrate  to  the  words  of  42  Geo.  8^  c.  85^  s.  1,  and  11  &  12 

'       Vict.  o.  42,  8.  2,  and  contended  that  reading  these  sections  with 

1868.  gect.  25  of  the  la^t-mentioned  act^  it  was  the  dnty  of  the  magistrate^ 
C^o/dal  ^  ^®  ^*^  satisfied  that  there  was  a  prima  facie  case^  to  commit 
Governors  Mr.  Eyre  to  the  common  gaol  of  the  connty  in  which  he  (the 
-^cL  magistrate)  had  jurisdiction^  there  to  be  safely  kept  until  delivered 
in  due  course  of  law,  which  would  be  by  his  trial  in  the  Court  of 
Queen's  Bench,  which  was  a  court  of  oyer  and  terminer,  and  such 
a  court  as  described  in  the  sections  referred  to.  It  was  also  con- 
tended that  sect.  20  of  the  same  statute  did  empower  the  magis- 
trate to  bind  over  the  witnesses  to  appear  at  the  Court  of  Queen's 
Bench,  being  a  court  of  oyer  and  terminer,  applicable  to  the  trial 
of  this  particular  offence,  but  that  even  if  the  Legislature  had  in- 
advertently omitted  to  give  power  to  the  magistrate  to  bind  over 
the  witnesses  to  appear  at  the  trial,  it  would  not  relieve  the  magis- 
trate from  the  duty  imposed  npon  him  by  sects.  2  and  25,  to 
commit  the  accused  for  trial.  That  the  Court  of  Queen's  Bench 
was  the  highest  court  of  oyer  and  terminer  for  the  whole  of 
England,  including,  of  course,  the  county  of  Middlesex;  and 
that,  although  other  courts  of  oyer  and  terminer  had  been  esta- 
blished, the  jurisdiction  of  the  Queen's  Bench  had  not  been 
interfered  with,  and  it  was,  therefore,  still  a  court  of  oyer  and 
terminer  for  the  county  of  Middlesex. 

The  magistrate,  however,  declined  to  proceed  to  hear  the 
evidence,  and  it  was  arranged  that  the  summons  should  stand 
adjourned  till  the  4th  of  May,  in  order  that  application  for  a 
mandamiiLs  might  be  made  to  the  Court  of  Queen's  Bench. 

The  above-mentioned  rule  was  accordingly  obtained. 

Powell,  Q.  C,  now  showed  cause  against  the  rule  for  a  manda- 
fMi8,  and  contended  that  the  magistrate  had  no  jurisdiction  in  the 
matter.  The  proceedings  are  instituted  under  11  &  12  Will.  3, 
c.  12,  and  42  Geo.  8,  c.  85.  The  11  A 12  Will.  8,  c.  12,  after  reciting 
that  "  A  due  punishment  is  not  provided  for  several  crimes  and 
offences  committed  out  of  this,  his  Majesty's  realm  of  England, 
whereof  divers  governors,  lieutenant-governors,  deputy-governors, 
or  commanders-in-chief  of  plantations  and  colonies  within  his 
Majesty's  dominions  beyond  the  seas,  have  taken  advantage,  and 
have  not  been  deterred  from  oppressing  his  Majesty's  subjects 
within  their  respective  governments  and  commands,  nor  from 
committing  several  other  great  crimes  and  offences,  not  deeming 
themselves  punishable  for  the  same  here,  nor  accountable  for  such 
their  crimes  and  offences  to  any  person  within  their  respective 
governments  and  commands,"  enacts  that,  ^'if  any  governor, 
Ueu  tenant-governor,  deputy-governor,  or  commander-in-chief  of 
any  plantation  or  colony  within  his  Majesty's  dominions  beyond 
the  seas,  shall,  after  the  first  day  of  August,  1700,  be  guilty  of 
oppressing  any  of  his  Majesty's  subjects  beyond  the  seas,  within 
their  respective  governments  or  commands,  or  shall  be  guilty  of 
any  other  crimes  or  offences,  contrary  to  the  laws  of  this  realm. 
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OP  in  force  within  their  respective  governments  or  commands,        i^«». 
Boch  oppressions,  crimes,  and  offences  shall  be  inquired  of,  heard,       etob. 

and  determined  in  Hia  Majesty^s  Court  of  King's  Bench  here  in        

England,  or  before  such  commissioners  and  in  such  county  of  this  1868. 
realm  as  shall  be  assigned  by  his  Majesty's  commission,  and  by  Colonicd 
good  and  lawful  men  of  the  same  county,  and  that  such  punish-  Governors 
ments  shall  be  inflicted  on  such  offenders  as  are  usually  inflicted  ^<^- 
for  offences  of  like  nature  committed  here  in  England/'  Sect.  1 
of  42  Geo.  3,  c.  85,  provides,  '^  That  from  and  after  the  passing  of 
this  Act,  if  any  person  who  now  is,  or  heretofore  has  been,  or 
shall  hereafter  be  employed  by,  or  in  the  service  of  his  Majesty, 
his  heirs  or  successors,  in  any  civil  or  military  station,  office,  or 
capacity,  out  of  Ghreat  Britain,  shall  have  committed,  or  shall 
commit,  &c.,  any  crime,  misdemeanor,  or  offence  in  the  execution, 
or  under  colour,  or  in  the  exercise  of  any  such  station,  office, 
capacity,  or  employment  as  aforesaid,  every  such  crime,  &c.,  may 
be  prosecuted  or  inquired  of,  and  heard  and  determined  in  His 
Majesty's  Court  of  Eang's  Bench  here  in  England,  either  upon  an 
information  exhibited  by  his  Majesty's  Attorney-General  or  upon 
an  indictment  found;  in  which  intormation  or  indictment  such 
crime,  &c.,  may  be  laid  and  charged  to  have  been  committed  in 
the  county  of  Middlesex ;  and  all  such  persons  so  offending,  and 
also  all  persons  tried  under  any  of  the  provisions  of  the  said 
recited  act,  passed  in  the  reign  of  King  William  aforesaid,  or 
this  act,  or  either  of  them,  for  any  offence,  &c.,  and  not  having 
been  before  tried  for  the  same  in  Great  Britain,  shall  on  con- 
viction be  liable  to  such  punishment  as  may  by  any  law  or  laws 
now  in  force,  or  any  act  or  acts  that  may  hereafter  be  passed, 
be  inflicted  for  any  such  crime,  &c.,  committed  in  England,  and 
shall  also  be  liable,  at  the  discretion  of  His  Majesty's  Court  of 
King's  Bench,  to  be  adjudged  to  be  incapable  of  serving  his 
Majesty  in  any  station,  office,  or  capacity,  civil  or  military,  or  of 
holding  or  exercising  any  public  employment  whatever."  The 
words  "  prosecuted  or  inquired  of,  and  heard  and  determined " 
have  received  a  judicial  construction  in  Rex  v.  Ruck  (1  Buss.  C.  & 
M.  827).  "  The  words  'dealt  with '  apply  to  justices  of  the  peace; 
'inquired  of '  to  the  grand  jury;  'tried'  to  the  petty  jury;  and 
'  determined  and  punished '  to  the  Court :"  (per  Lord  Wensley- 
dale,  quoted  1  Buss,  on  Crimes,  757.)  The  mode  of  proceeding 
pointed  out  by  42  G^o.  8,  c.  85,  is  either  by  information  exhibited 
by  the  Attorney-General,  or  upon  indictment  found.  There  has 
never  yet  been  an  attempt  to  bring  an  offender  under  those 
statutes  before  justices  of  the  peace.  [Blackburn,  J. — It  is 
not  likely  that  there  should  have  been,  seeing  there  have  been 
only  two  or  three  cases  under  the  statutes.]  Then  the  act 
11  &  12  Vict.  c.  42  is  not  an  act  extending  the  powers  of 
justices,  but  only  regulating  the  exercise  of  their  powers.  It  is 
entitled,  "  An  Act  to  facilitate  the  Performance  of  the  Duties  of 
Justices  of  the  Peace  out  of  Sessions  within  England  and  Wales 
with  Respect  to  Persons  charged  with  indictable  Offences ;"    so 
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^^»       that,  if  jostices  could  not  inyestigate  a  case  of  tliis  nature  before 
j^^^       that  act,  they  are  not  enabled  to  do  so  by  it.     Sect.  2  provides 

that  ''  in  all  cases  of  indictable  crimes  or  offences  of  any  kind  or 

1868.  nature  whatsoever  committed  on  the  high  seas,  or  in  any  creek. 
Colonial  harbour,  haven,  or  other  place  in  which  the  Admiralty  in  England 
Governors  have  or  claim  to  have  jurisdiction,  and  in  all  cases  of  crimes  or 
-^ct-  offences  committed  on  land  beyond  the  seas  for  which  an  indict- 
ment may  legally  be  preferred  in  any  place  within  England  or 
Wales,  it  shell  be  lawful  for  any  one  or  more  of  Her  Majesty's 
justices  of  the  peace,'*  &c.  That  refers,  I  submit,  to  the  several 
previous  statutes,  making  offences  committed  by  governors  and 
others  beyond  seas  triable  in  England.  Sect.  20  enacts  ''  that  it 
shall  be  lawful  for  the  justice  or  justices  before  whom  any  such 
witness  shall  be  examined  as  aforesaid  to  bind  by  recognisance 
the  prosecutor  and  every  such  witness  to  appear  at  the  next  court 
of  oyer  and  terminer,  or  gaol  delivery,  or  supmor  court  of  a 
county  palatine,  or  court  of  general  or  quarter  sessions  of  the 
peace,  at  which  the  accused  is  to  be  tried,  then  and  there  to 
prosecute,  or  to  prosecute  and  give  evidence,  or  to  give  evidence, 
as  the  case  may  be,  against  the  party  accused,''  &c.  Though  the 
Court  of  Queen's  Bench  is  a  court  of  oyer  and  terminer,  it 
could  not  have  been  intended  to  include  it  within  those  general 
words  here,  any  more  than  it  could  be  held  to  be  included  in  a 
general  enactment  as  to  coroners'  courts,  though  the  Queen's 
Bench  is  a  court  of  coronage,  and  the  Chief  Justice  the  chief 
coroner  of  the  realm.  The  "Court  of  Queen's  Bench"  is  a 
distinctive  appellation,  and  it  cannot  be  held  to  be  included  under 
the  general  words  ''court  of  oyer  and  terminer."  Where  the 
Court  of  Queen's  Bench  is  intended  to  be  included,  it  is  mentioned 
expressly,  as  in  59  Greo.  4,  c.  69,  s.  4,  which  enacts  ''that  all  such 
offences  which  shall  be  committed  within  that  part  of  the  United 
Elingdom,  called  England,  shall  and  may  be  proceeded  and  tried 
in  His  Majesty's  Court  of  King's  Bench,  at  Westminster,  and 
the  venue  in  such  case  laid  at  Westminster,  or  at  the  assizes  or 
session  of  oyer  and  terminer  and  gaol  delivery,  or  at  any  quarter 
sessions  of  the  peace  in  and  for  the  counfy  orplace  where 
such  offence  was  committed."  [Biacebubn,  J. — That  does  not 
mention  a  "  court"  of  oyer  and  terminer,  but  the  "  assizes  or 
session"  of  oyer  and  tei-miner.  Lush,  J. — If  the  Court  of  King's 
Bench  had  not  been  expressly  mentioned  there,  the  offence  cordd 
only  be  tried  at  the  "  assizes"  of  oyer  and  terminer.]  The  words 
"  at  the  next "  court  of  oyer  and  terminer,  in  sect.  20  of  11  &  12 
Vict.  c.  42,  are  opposed  to  the  interpretation  which  would  include 
the  Court  of  Queen's  Bench,  as  its  sittings  are  in  a  manner 
continuous,  whilst  the  sittings  of  ordinary  courtia  of  oyer  and 
terminer  are  intermittent.  [Lush,  J. — The  Court  of  Queen's 
Bench  sits  only  during  term  time.]  If  the  magistrate  belongs 
to  any  other  county  than  Middlesex,  he  must  commit  the  accused 
to  the  common  gaol  of  that  county,  by  sect.  25  of  11  &  12  Vict, 
c.  42.     [Lush,  J. — ^Would  not  the  common  law  enable  him  to  be 
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browht  np  thence  hj  habeas  corpus  ?    BiACXBUKir,  J.  referred  to        '^^' 
the  alteration  in  the  jurisdiction  of  magistrates  effected  by  7  G-eo.       zime. 

4^  c.  64.]     4  Steph.  Black.^  441^  442^  referred  to.     [Lush^  J.-—       

The  2nd  section  of  Jervis^s  Act  clearly  intended  that  some  magia-  ^^^« 
trate  or  other  should  have  power  to  commit  for  every  indictable  CoUmial 
offence.  Is  yonr  argument  this^  that  no  magistrate  can  commit  Gcvemon 
for  the  offimce  charged  in  this  case  ?]  That  section  applies  only  '^^- 
to  indictments  which  coold  legally  be  preferred  in  the  then 
existing  state  of  the  law.  [MSllob^  J. — The  2iid  section  of 
Jervis^s  Act  did  not  intend  to  oust  any  case«  although  it  may  be 
held  to  have  done  so  without  intending  it.]  It  did  not  intend  to 
indnde  that  which  was  not  included  in  the  then  existing  steito  of 
the  law.  The  present  case  may  have  been  a  casus  oimssus,  or  it 
may  have  been  dehberately  omitted  by  the  Legislature^  as  the 
acts  under  which  the  present  proceedings  are  taken  wete  aimed 
at  rery  high  functionaries— viceroys,  governors,  and  such  like— 
and  it  may  have  been  thought  that  they  should  not  be  brought 
before  the  inferior  magistrates,  as  inferior  offenders  are.  {Mxujon, 
J. — ^If  it  were  intended  to  exclude  their  case,  I  think  there  would 
have  been  words  to  that  effect.  Blacxbusm,  J. — And  it  is  con- 
templated by  the  act  that  depositions  might  be  taken  before  the 
majpstrate  in  favour  of  the  accused,  as  well  as  for  the  prosecution. 
Lush,  J. — And  if  construing  a  provision  of  an  act  of  Parliament 
in  the  widest  sense  is  in  favour  of  the  accused,  that  is  a  reason 
why  we  should  so  construe  it.] 

Sir  iJ.  Oollier,  Q.  C.  (with  whom  were  FUyamies  Stephen,  Q.  C, 
and  J.  Home  Payne)  on  the  other  side,  were  not  called  on. 

Blackbubn,  J. — ^I  think  we  need  not  trouble  the  other  side. 
It  is  clear  the  rule  must  be  made  absolute,  i.  e.,  that  the  magis- 
trate must  investigate  the  case,  and  if  after  investigation  he 
thinks  the  case  a  proper  one  to  return  for  trial  in  this  Court,  then 
he  must  take  and  return  the  depositions  to  the  proper  officer. 
The  question  depends  entirely  upon  the  extent  of  the  jurisdiction 
of  justices  of  the  peace.  Their  jurisdiction  was  limited  at  the  first 
to  a  particular  district  named  in  the  commission,  but  it  was  after- 
wards extended.  The  act  of  1  A  2  Phil.  &  M.  c.  13,  s.  4,  provided 
that  where  any  prisoner  was  brought  before  them  for  any  man- 
slaughter or  felony,  before  any  bailment  or  mainprise,  they  "  shall 
take  the  examination  of  the  said  prisoner,  and  information  of 
them  that  bring  him,  of  the  fact  and  circumstances  thereof,  and 
the  same  or  as  much  thereof  as  shall  be  material  to  prove  the 
felony,  shall  put  in  writing,  before  they  make  the  same  bailment ; 
which  said  examination,  together  with  the  said  bailment,  the  said 
justices  shall  certify  at  the  next  general  gaol  delivery  to  be 
holden  within  the  Umits  of  their  commission.'^  This  enactment 
not  extending  to  prisoners  by  the  justices  "  committed  to  ward 
for  the  suspicion  of  such  manslaughter  or  felony  and  not  bailed, 
in  which  case  the  examination  of  such  prisoner,  and  of  such  as 
shall  bring  him,  is  as  necessary,  or  rather  more  than  where  such 
prisoner  shall  be  let  to  bail  or  mainprise,^'  it  was  enacted  by  the 
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^^'       2  4  8  Phil.  &  M.  c.  10,  s.  2,  that  "  from  henceforth  such  juBtioe 
E^        or  justices  before  whom  any  person  shall  be  brought  for  man- 

slaughter  or  felony,  or  for  suspicion  thereof,  before  he  or  they 

]^-        shall  commit  or  send  such  prisoner  to  ward,  shall  take  the  exami- 
Coloniai      nation  of  such  prisoner,  and  information  of  those  that  bring  him, 
Governors     of  the  fact  and  circumstance  thereof,  and  the  same  or  as  much 
^^'        thereof  as  shall  be  material  to  prove  the  felony,  shall  put  in 
writing  within  two  days  after  the  said  examination,  and  the  same 
shall  certify  in  such  manner  and  form,  and  at  such  time  as  they 
should  and  ought  to  do,  if  such  prisoner  so  committed  or  sent  to 
ward  had  been  bailed  or  let  to  mainprise,''  &c.     And  it  further 
enacts  ^'  that  the  said  justices  shall  have  authority  by  this  act  to 
bind  all  such  by  recognisance  or  obligation  as  do  declare  any- 
thing material  to  prove  the  said  manslaughter  or  felony  against 
such  prisoner  as  shall  be  so  committed  to  ward,  to  appear  at  the 
next  general  gaol  delivery  to  be  holden  within  the  county,  city, 
or  town  corporate  when  the  trial  of  the  said  manslaughter,  or 
felony  shall  be,  then  and  there  to  give  evidence  against  the  party,'' 
&c.     Then  comes  the  act  of  7  G-eo.  4,  c.  64,  s.  2,  which,  after 
reciting  the  expediency  of  amending  and  extending  the  provisions 
of  the  two  former  acts,  enacts,  "  that  the  two  justices  of  the  peace, 
before  they  shall  admit  to  bail,  and  the  justice  or  justices  before  he 
or  they  shall  commit  to  prison  any  person  arrested  for  felony,  or  on 
suspicion  of  felony,  shall  take  the  examination  of  such  person  and 
for  information  upon  oath  of  those  who  shall  know  the  facts  and  cir- 
cumstances of  the  case,  and  shall  put  the  same,  or  as  much  thereof 
as  shall  be  material,  into  writing;   and  the  two  justices  shall 
certify  such  bailment  in  writing;   and  every  such  justice  shall 
have   authority  to  bind  by  recognisance   all   such  persons  as 
know  or  declare  anything  materisd  touching  any  such  felony  or 
suspicion  of  felony  to   appear  at   the  next   court  of  oyer  and 
terminer,   or   gaol   delivery,    or    superior    criminal   court    of   a 
county  palatine,   or  great  session  or  sessions  of  the   peace  at 
which  the  trial  thereof  is  intended  to   be,  then  and  there   to 
prosecute  or  give  evidence  against  the  party  accused ;  and  such 
justices  and  justice  respectively  shall  subscribe  all  such  exami- 
nations, informations,  bailments,  and  recognisances,  and  dehver 
or  cause  the  same  to  be  delivered  to  the  proper  officer  of  the 
court  in  which  the  trial  is  to  be,  before  or  at  tne  opening  of  the 
court."     And  sect.  3  contains  like  provisions  where  the  charge 
is  not  of  a  felony,  but  ''of  misdemeanor  or  suspicion  thereof." 
These  provisions  are  re-enacted  by  11  A  12  Vict.  c.  42,  sect.  2  of 
which  enacts  ''  that  in  all  cases  of  indictable  crimes  or  offences 
of  any  kind  or  nature  whatsoever  committed  on  the  high  seas, 
or  in  any  creek,  harbour,  haven,  or  other  place  in  wUch  the 
Admiralty  of  England  have,  or  claim  to  have,  jurisdiction,  and 
in  all  cases  of  crimes  or  offences  committed  on  land  beyond  the 
seas  for  which  an  indictment  may  legally  be  preferred  in  any 
place  within  England  or  Wales,  it  shall  be  lawful  for  any  one 
or  more  of  Her  Majesty's  justices  of  the  peace  for  any  county. 
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riding^  diyision^  liberty^  city^  boroagh^  or  place  within  England        ^^"^' 
or  Wales  in  wliich  any  person  cliarged  witn  liaving  committed^       Eybe. 

or  with  being  sospected  to  have  committed^  any  such  crime  or 

offence  shall  reside  or  be^  or  shall  be  supposed  or  suspected  to  ^^^' 
reside  or  be^  to  issue  his  or  their  warrant  to  apprehend  the  colonial 
person  so  charged^  and  to  cause  him  to  be  brought  before  him  or  Governors 
them^  or  some  other  justice  or  justices  of  the  peace  for  the  same  ^^' 
county^  ridings  division^  liberty^  city^  borough^  or  place  to  answer 
to  the  said  charges  and  to  be  fiuther  dealt  witii  according  to 
law/'  It  is  contended  that  that  enactment  does  not  apply  to 
cases  of  misdemeanors  committed  by  governors  beyond  seas^ 
which  can  be  tried  only  in  the  Court  of  Queen's  Bench;  but 
no  satisfactory  reason  has  been  urged  in  support  of  that  con- 
tention. I  think  it  clearly  does  apply  to  such  cases.  Then 
the  20th  section  makes  it  lawful  ''for  the  justice  or  justices 
before  whom  any  such  witness  shall  be  examined  as  aforesaid, 
to  bind  by  recognisance  the  prosecutor  and  every  such  witness 
to  appear  at  the  next  court  of  oyer  and  terminer,  or  gaol 
delivery,  or  superior  court  of  a  county  palatine,  or  court  of 
general  or  (juarter  sessions  of  the  peace,  at  which  the  accused 
is  to  be  tried  then  and  there  to  prosecute,  or  to  prosecute 
and  give  evidence,*  or  to  give  evidence,  as  the  case  may  be, 
against  the  party  accused,  &c. ;  and  the  several  recognisances  so 
taken,  togetiiier  with  the  written  information  (if  any),  the  deposi- 
tions, the  statement  of  the  accused,  and  the  recognisance  of  bail 
(if  any)  in  every  such  case  shall  be  delivered  to  the  proper  officer 
of  the  court  in  which  the  trial  is  to  be  had,  before  or  at  the 
opening  of  the  said  court  on  the  first  day  of  the  sitting  thereof, 
or  at  such  other  time  as  the  judge,  recorder,  or  justice  who  is  to 
preside  in  such  court  at  the  said  trial  shall  order  and  appoint.'' 
Though  the  Court  of  Queen's  Bench  is  a  court  of  oyer  and 
terminer,  and  though  such  a  charge  as  the  present  must  be  tried 
by  that  Court  sitting  as  a  court  of  oyer  and  terminer,  yet  it  is  said 
that  this  enactment  does  not  extend  to  the  Court  of  Queen's 
Bench,  because  it  is  not  expressly  named.  No  such  rule  of  con- 
struction is  to  be  applied.  It  is  always  an  oppressive  proceeding 
to  prefer  an  indictment  ex  parte  before  a  gprand  jury,  and  therefore 
the  Legislature  has  made  a  rule  that  the  parties  shall  go  before  a 
magistrate,  and  that  depositions  shall  be  tiiere  taken.  The  object 
of  the  statute  of  Geo.  4  is  as  applicable  to  cases  which  are  to  be 
tried  in  the  Queen's  Bench  as  to  any  other  cases ;  and  I  think  the 
magistrate  is  bound  in  the  present  case  to  hear  and  determine  the 
matter  brought  before  him. 

Mbllob,  J. — ^I  am  of  the  same  opinion.  The  act  of  42  Geo.  8, 
c.  85,  s.  1,  provides  that  offences  committed  by  any  person  in 
the  civil  or  military  employment  of  the  Sovereign  out  of  Great 
Britain  "  may  be  prosecuted,  or  inquired  of,  and  heard  and 
determined  in  His  Majesty's  Court  of  King's  Bench  here  in 
England,  either  upon  an  information  exhibited  by  his  Majesty's 
Attorney-General,  or  upon  an  indictment  found."     Mr.  Eyre  is. 
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B«.       as  I  nnderstand,  charged  before  Mr.  Vaughan  with  certain  indiet. 
£m       ^^^^  offences  under  this  statute.   But  it  is  said  that  though  this  is 

Bo^  and  though  he  may  be  tried  in  the  Court  of  Queen's  Bench  as 

1868.  a  court  of  oyer  and  terminer,  yet  he  is  not  to  have  the  advantage 
Cohnial  ^^  those  statutes  which  have  been  made  for  the  benefit  of  the 
Governors  accused,  particularly  the  act  of  11  &  12  Yict.  c.  42,  which  enacts 
^^'  in  sect.  2  that  '^  in  all  cases  of  indictable  crimes  or  offences  of 
any  land  or  nature  whatsoever  committed  on  the  high  seas,  Sdc., 
and  in  all  ca.ses  of  crimes  or  offences  committed  on  land  beyond 
the  seas,  for  which  an  indictment  may  legally  be  preferred  in  any 
place  within  England  or  Wales,  it  shall  be  lawful  for  any  one  or 
more  of  Her  Majesty's  justices  of  the  peace  for  any  county,  &c., 
in  which  any  person  charged  with  having  committed,  or  with 
being  suspected  to  have  committed,  any  such  crime  or  offence, 
shall  reside  or  be,  or  shall  be  supposed  or  suspected  to  reside  or 
be,  to  issue  his  or  their  warrant  to  apprehend  the  person  so 
charged,  and  to  cause  him  to  be  brought  before  him  or  them 
....  to  answer  to  the  said  charges,  and  to  be  further  dealt  with 
according  to  law.''  I  feel  great  difficulty  in  seeing  anything 
which  would  prevent  this  enactment  from  applying  to  such 
offences  as  Mr.  Eyre  is  charged  with  as  well  as  otibier  indictable 
offences.  I  see  no  reason  to  hold  that  he  is  to  be  deprived  of 
that  benefit.  The  reason  of  the  thing,  as  well  as  the  language 
of  the  enactment,  lead  us  to  hold  that  the  magistrate  must  hear 
the  case,  and  then  exercise  his  discretion  with  regard  to  it. 

Lush,  J. — The  only  question  before  us  is  whether  the  magis- 
trate has  jurisdiction  to  entertain  the  charge,  the  magistrate  being 
in  the  county  in  which  the  accused  is  found  to  be,  and  the  offence 
being  one  which  under  the  statute  can  only  be  heard  and  deter- 
mined in  this  Court.  The  magistrate  very  properly  referred  this 
matter  to  us.  However,  I  think  upon  £ke  construction  of  the 
statute  that  no  real  doubt  exists.  It  would  be,  to  my  mind, 
extraordinary  if  a  person  accused  in  such  a  case  as  the  present 
should  be  held  to  be  excluded  from  the  application  of  a  statute  which 
was  intended  for  the  benefit  of  the  accused.  When  I  look  at  the 
2nd  section  of  11  &  12  Vict.  c.  42,  an  act  which  consolidates  the 
preceding  enactments  on  the  same  subject,  I  find  that  it  is  the 
expressed  intention  of  the  Legislature  to  include  "  all  cases  of 
indictable  crimes  or  offences  of  any  kind  or  nature  whatsoever  " 
committed  out  of  England.  That  section  is  as  wide  in  its  terms 
as  it  well  can  be.  [His  Lordship  read  the  section  at  length.]  The 
present  charge  is  one  of  a  crime  committed  on  land  beyond  the 
seas,  for  which  an  indictment  may  legaUy  be  preferred  in  a  place  in 
England,  i.e.,  in  the  Court  of  Queen's  Bench.  Therefore,  it  is  one 
precisely  within  the  application  of  the  act.  Then  sect.  25  provides 
*'  that  when  all  the  evidence  offered  upon  the  part  of  the  prosecu- 
tion against  the  accused  party  shall  have  been  heard,  if  the  justice 
or  justices  of  the  peace  then  present  shall  be  of  opinion  that  it  is 
not  sufficient  to  put  such  accused  party  upon  his  trial  for  any 
indictable  offence,  such  justice  or  justices  shall  forthwith  order 
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sncli  accnaed  paiiy,  if  in  custody^  to  be  discliarged  as  to  the        ^^'^- 
informatioii  then  under  inquiry;  but  if^  in  the  opinion  of  such       stu. 
justice  or  justices^  such  evidence  is  sufficient  to  put  the  accused        — — 
party  upon  his  trial  for  an  indictable  offence,  or  if  the  evidence        ]^' 
given  raise  a  strong  or  probable  presumption  of  the  guilt  of  such      CoUmUd 
accused  party,  then  such  justice  or  justices  shall,  by  his  or  their     Governors 
warrant,  commit  him  to  the  common  gaol  or  house  of  correction        ^^ 
for  the  county,  riding,  division,  liberty,  city,  borough,  or  place  to 
which  by  law  he  may  now  be  committed,  or,  in  the  case  of  an 
indictable  offence  committed  on  the  high  seas,  or  on  land  beyond 
the   sea,   to  the  common  gaol  of  the  county,  riding,  division, 
liberty,  city,  borough,  or  place  within  which  such  justice  or  justices 
shall. have  jurisdiction,  to  be  there  safely  kept  until  he  shall  be 
thence  delivered  by  due  course  of  law,  or  admit  him  to  bail  as 
hereinbefore  mentioned/'     And  the  20th  section  embraces  what 
the  acts  of  Geo.  4  and  of  Philip  and  Mary  contedned  before  on 
the  subject  of  binding  over  the  witnesses  to  prosecute.     The 
provisions  of  the  enactments  therefore  enable  the  magistrate  to 
admit  the  accused  party  to  bail,  to  dismiss  the  charge  against  him, 
or  to  commit  him  for  trial ;  and  I  do  not  see  the  least  difficulty  in 
carrying  all  this  out. 

BaiJs  dbsohUe. 
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COURT  OF  QUEBN^S  BENCH. 
April  30,  1868. 

(Before  Cockbubn,  C.J.,  Blacebubn,  J.,  Msllob,  J.,  and 

Hannek,  J.) 

_  • 

Eeg.  V,  The  Justices  of  WESTMOEELAin).(ci) 


QuaHer  sessions — Adjournment  of  business — Adjowmittg  over  an 

intermediate  sessions. 

When  a  matter  is  properly  before  the  Justices  at  quarter  sessions, 
they  have  a  general  power  to  adjourn  the  consideration  of  it  to  a 
subsequent  sessions,  a/nd  such  subsequent  sessions  need  not  be  the 
sessions  next  following. 

Presentments  having  been  made  at  the  Epiphany  Sessions  under 
sect.  24  of  the  28  ^  29  Vict.  c.  126  {Prisons  Act)  as  to  the 
repairs  of  two  of  the  county  prisons,  due  notices,  ^c,  were 
published  that  such  presentments  would  be  taken  into  consideration 
at  the  ensuing  Easter  Sessions,  At  such  sessions  accordingly  the 
presentments  caine  on  for  considei'ation,  and  a  committee  wa^ 
appointed  to  consider  the  whole  subject  and  report  to  the  Michael- 
mas Quarter  Sessions,  and  the  co7isideration  of  the  report  was 
adjourned  till  the^i.  At  such  Michaelmas  Sessions  the  committee 
brought  up  a  report,  and  a  resolution  was  moved  and  carried 
thereupon : 

Held,  that  the  Easter  Quarter  Sessions  had  power  to  adjourn  the 
consideration  of  the  question  to  the  Michaelmas  Sessions,  and  that 
no  fresh  notices  were  necessary  with  reference  to  such  last- 
mentioned  sessions. 

THIS  was  a  rule  calling  upon  the  Justices  for  Westmoreland 
to  show  cause  wliy  a  writ  of  certiorari  should  not  issue 
directed  to  them  to  remove  into  this  Court  an  order  of  Sessions 
made  by  them  at  the  Quarter  Sessions  held  on  the  1 7th  of  October, 
1867,  ordering  that  the  gaol  at  Appleby  be  altered  and  adapted 
in  accordance  with  the  provisions  of  the  new  Prisons  Act,  and  that 
sufficient  cells  be  provided  for  the  reception  of  the  whole  of  the 
prisoners  within  the  county. 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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It  appeared  that  at  an  adjourned  Epipliany  Quarter  Sessions        ^^' 
for  the  county  of  Cumberland^  held  at  Kendal  on  the  22nd  of  tj^j  juotioes 
February,  1867,  a  presentment  was  duly  made  against  each  of  the  of  Westmorb- 
two  county  prisons  at  Appleby  and  Kendal  upon  the  ground  that        ^^^• 
the  provisions  of  the  Prisons  Act,  1865,  could  not  be  carried  out        iqqs. 
according  to  the  then  existing   arrangements,  and  that  it  was        — - 
necessary  either  to  build  a  new  prison  for  the  county,  or  to     -^acf»ce— 
materially  alter  the  house  of  correction  at  Kendal ;  and  a  recom-     Session -^ 
mendation  for  altering  the  said  prison  at  Kendal  was  accordingly  Adjournment. 
submitted.     An  order  of  sessions  was  thereupon  made  that  the 
said   preeentments   should   be   taken   into  consideration  at   the 
Easter  Quarter  Sessions  to  be  holden  at  Kendal  on  the  11th  of 
April   then    next.      All   due   advertisements   and  notices   were 
inserted  and  given  pursuant  to  sect.  24  of  the  said  Prisons  Act, 
that  the  prison  authorities  of  the  said  county  would  on  the  said 
11th  of  April  take  the  said  presentments  into  consideration.     At 
the  Easter  Quarter  Sessions,  held  on  the  said  11th  of  April,  the 
consideration  of  the  said  presentments  was  taken  and  entertained, 
when  it  was  resolved, ''  that  a  committee  be  appointed  to  consider 
the  gaol  question,  to  consult  the  Government,  and  to  report  to 
the  Michaelmas  Quarter  Sessions  upon  the  expediency  of  having 
one  or  two  gaols,  and  that  the  committee  consist  of  the  following 
justices.''     (The  justices  were  then  named.)     Such  adjournment 
was  not  recorded,  as  such  a  substantive  record  was  not  customary 
at  the  sessions  when  a  report  was  to  be  made.     That  these  pro- 
ceedings and  resolutions  were  then  and  there  by  special  adjourn- 
ment continued  to  the  Michaelmas  Quarter  Sessions,  1867.     That 
the  said  committee  duly  made  their  report  at  the  said  Michaelmas 
Quarter  Se§sions,  and  a  majority  recommended  that  the  gaol  at 
Appleby  should  be  altered  to  meet  the  requirements  of  the  Prison 
Act,  which  report  was  by  a  resolution  of  the  sessions  carried,  and 
a  committee  was  appointed  to   carry  it   out,  and  it  was   this 
resolution  which  wm,  in  fact,  the  order  sought  to  be  removed  by 
the  writ  of  certiora/ri. 

By  sect.  24  of  the  28  &  29  Vict.  c.  126  (Prisons  Act)  it  is 
enacted  that  ^'  the  necessity  for  any  alteration  or  enlargement  or 
for  rebuilding  of  any  existing  prison  ....  shall  be  proved  in 
the  case  of  a  municipal  borough  by  the  certificate  of  the  recorder, 
or  chairman  of  quarter  sessions  where  there  is  no  recorder,  and  in 
any  other  case  by  presentment  of  two  or  more  of  the  visiting 
justices,  or  other  justices  having  jurisdiction  within  the  district  of 
the  prison  authority ;  and  the  consideration  of  such  certificate  or 
presentment  shall  not  be  enterta-ined  by  the  prison  authorities, 
unless  not  less  than  three  weeks'  previous  notice  has  been  given 
in  some  one  or  more  public  newspaper  or  newspapers  circulating 
within  the  district  of  the  prison  authority,  of  their  intention  to 
take  the  same  into  consideration  at  a  time  and  place  to  be 
mentioned  in  such  notice,"  &c. 

Mmde,  Q.C.  and  Fanocett  now  showed  cause,  and  contended 
that  the  proceedings  of  the  Michaelmas  Quarter  Sessions  were 
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^^-       perfectly  regular^  for  that  it  was  quite  competent  to  tiie  sessions 

ThbJubtigbb  ^®^^  ^  April  to  adjourn  the  question  over  the  Midsummer 

OF  WsffncoBB-  Sessions^  for  as  all  the  requisite  legal  notices  had  been  givan 

^•^^-       prior  to  the  first  sessions^  no  further  notices  were  necessary : 

J^        {Beg.  V.  The  JusUcea  ofOlamarganshire,  5  T.  R.  279 ;  Keen  v.  The 

-— '       Qvsen,  10  Q.  B.  928.) 

Ptactice^        Manisty,  Q.C.,  and  Stofoeley  HUl,  Q.C.,  in  support  of  the  rule, 

S^ma—    contended  that  the  Quarter  Sessions  had  no  power  to  adjourn  the 

Adjoummmu  consideration  of  the  question  over  the  Midsummer  Sessions ;  that 

they  can  only  adjourn  from  sessions  to  sessions;   and  that  in 

consequence  of  passing  over  the  Midsummer  Sessions  it  was 

necessary  that  fresh  notices  should  have  been  given  under  sect.  24 

of  the  Prisons  Act.      They  cited  E.  v.  The  Justices  of  Sussex 

(2  Bott.  pla.  841) ;    B.  y.  Hedingham  Bible  (2  Bott.  pla.  821) ; 

Bodmm  v.  Wa/rUgen  (2  Bott.  pla.  825). 

CocEBUBN^  G.J. — The  rule  in  this  case^  I  thinks  ought  to  be 
discharged.  It  appears  that  due  notice  had  been  given  that  the 
matter  would  be  brought  before  the  Court  of  Quarter  Sessions^  and 
when  so  brought  the  Court  resolved  that  it  should  be  referred  to 
the  consideration  of  a  select  committee^  who  were  directed  to 
report  upon  it  at  the  next  Michaelmas  Sessions.  Now  it  is 
contended  that^  the  Midsummer  Sessions  having  been  passed 
over,  new  notices  were  necessary  before  the  matter  could  be 
entertained  at  the  Michaelmas  Sessions,  as  it  is  said  that  each  of 
these  sessions  is  a  separate  and  independent  Court.  It  would  lead 
to  very  great  inconvenience  if  there  was.  not  an  inherent  power  in 
the  Court  of  Quarter  Sessions  to  adjourn  the  consideration  of 
business  properly  brought  before  them  to  such  time  as  they  think 
they  will  be  in  a  better  position  to  decide  upon  it.  It  may  be  so 
with  reference  to  some  peculiar  matters ;  but  in  respect  of  a 
matter  like  this,  properly  before  the  court,  I  think  frew  notices 
were  not  necessary.  As  an  illustration  of  this  view,  take  the 
17  Geo.  2,  c.  28,  s.  4,  which  provides  that  an  appeal  against  a 
poor-rate  must  be  to  the  next  general  or  quarter  sessions  of  the 
peace.  The  practice  that  has  existed  and  been  sanctioned  from 
that  date  down  to  the  present  time  by  all  Courts  of  Quarter 
Sessions  and  by  this  Court  if  the  grievance  arises  before  the 
holding  of  the  Court  of  Quarter  Sessions  to  which  the  appeal 
should  be  made,  and  if  there  be  not  time  to  give  the  necessary 
notice  of  appeal,  is  to  enter  and  respite  the  appeal  to  the  next 
quarter  sessions,  at  which  the  court  becomes  seised  of  it  and  deals 
with  it,  although  the  statute  has  expressly  enacted  that  the  appeal 
must  be  to  the  next  court  of  general  or  quarter  sessions  after  the 
grievance  has  arisen.  It  is  clear  that  a  matter  brought  before 
the  court  may  be  adjourned;  but  it  is  said  that,  although 
the  Court  may  have  a  right  to  adjourn  its  consideration  from  one 
sessions  to  the  next,  it  has  no  power  to  adjourn  it  to  the  next 
but  one.  I  think  it  does  not  matter  to  which  sessions  the 
adjournment  is  made,  whether  it  is  to  the  next  court  or  to  some 
future  courtj  if  it  be  more  convenient  that  it  should  be  to  some 
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futore  coarfc.     As  to  any  supposed  inconyenience  arising  firom  tlie        ^^"°' 
Court  of  Quarter  Sessions  avaiKng  itself  of  such  power  to  get  rid  thb  JuencBs 
of  any  matter,  tliis  Court  would  control  its  action  and  compel  it  ov  Wwtmobs- 
to  proceed  with  the  matter  if  need  be.     Bex  v.  The  Justices  of       ^^' 
Sussex  (2  Bott.  770)  is  in  point.      In  that  case  the  Court  of       xggg. 
Quarter  Sessions  had,  on  the  hearing  of  an  appeal,  ordered  that  a        — ;- 
special  case  should  be  stated  for  the  opinion  of  this  Court,  but  the     ''^J^ 
Court  had  adjourned  before  the  counsel  had  settled  the  case.    This     Seuions— 
Court  said :    '^  When  the  Justices  have  said  that  a  special  case  Acgoumment, 
shall  be  made,  they  virtuallj  say  that  the  cause  shall  be  adjourned 
over  till  a  case  is  made ;  and  therefore  the  want  of  an  adjourn- 
ment or  a  respite  is  merely  the  omission  of  the  clerk,  and  may  at 
any  time  be  supplied.'^     Therefore,  when  the  sessions,  instead  of 
proceeding  to  dispose  of  the  matter  in  question,  directed  that  it 
should  go  to  a  committee  to  consider  and  report  upon  it  at  the 
next  Michaelmas  Sessions,  that  amounted  to  the  adjournment  of 
it  until  the  next  Michaelmas  Sessions.     I  was  somewhat  struck 
by  tite  argument  that  the  adjournment  was  not  in  terms  for  the 
consideration  of  the  question,  but  merely  for  the  consideration  of 
the  report;   but  it  was  virtually  the  adjournment  of  the  entire 
question.     All  was  done  that  was  required  by  the  stat.  28  &  29 . 
Vict.  c.  126,  s.  24,  and  the  Justices  present  at  the  Easter  Sessions 
had  notice  that  the  whole  matter  was  adjourned  to  the  Michaelmas 
Sessions,  and  then  it  was  taken  into  consideration. 

Blaoiiburn,  J. — ^I  am  of  the  same  opinion.  Before  the  con- 
sideration of  the  presentment  by  the  prison  authorities  three 
weeks'  notice  is  to  be  given.  In  this  particular  case  the  prison 
authorities  were  the  Court  of  Quarter  Sessions,  and  notice  was  duly 
given  in  the  newspapers  three  weeks  before  the  Easter  Sessions 
in  the  first  instance  oi  the  intention  to  entertain  the  consideration 
of  tlie  presentment.  The  sessions  did  then  entertain  the  con- 
sideration of  the  presentment,  but  they  did  not  dispose  of  it  at 
those  sessions.  It  is  obvious  enough  that  if  the  Court  of  Quarter 
Sessions,  being  the  prison  authority,hadadjoumedthe  consideration 
of  it  over  two  or  three  days,  continuing  the  same  sitting,  it  would 
not  have  been  necessary  to  give  a  fresh  notice.  The  adjournment 
would  be  a  sufficient  notice  to  all  persons  to  come  to  any  adjourn- 
ment of  the  court.  The  Court  of  Quarter  Sessions  is  a  court  under 
one  commission,  and  holds  its  sittings  four  times  a  year ;  therefore, 
the  first  court,  although  it  may  adjourn,  is  simply  continued ;  the 
next  court  is  the  same  court.  It  has  been  held  in  Keen  v.  The 
Q^een  that  although  the  sessions  is  not  adjourned,  yet  if  the 
matter  is  adjourned  the  new  sessions  may  take  up  that  new 
matter.  In  that  case  Pattison,  J.,  said  :  **  The  sessions  have  only 
one  commission,  so  it  is  quite  correct  for  the  Justices  to  adjourn  a 
case  from  one  sessions  to  another  because  they  are  not  advised 
what  judgment  to  give  ; ''  and  Erie,  J.  pointedly  says :  '*  The 
sessions  may  adjourn  the  case,  although  the  sessions  itself  is  not 
adjourned.^'  The  question,  therefore,  is  could  the  prison  authority 
sitting  at  the  first  Goxurt  of  Quarter  Sessions  adjourn  the  matter 
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^^-        from  themselves  to  the  new  court  of  quarter  sessions  ?    They  may 

The  JnsTicBs  &4Joum  from  one  sessions  to  another  any  other  matter^  and  I  see 

OF  Westmorb-  no  reason  why  they  could  not  adjourn  the  consideration  of  these 

LAND.       presentments.    Then  comes  the  question^  what  in  effect  have  they 

]ggg         done  ?     I  agree  that  if  the  prison  authority,  having  entertained 

this  matter,  had  allowed  it  to  drop  a  new  notice  ought  to  be  given, 

Pntctice—  when  they  are  about  to  resume  it ;  but,  if  having  entertained  the 
^^m—  niatter  they  adjourn  its  further  consideration  to  another  sessions, 
Afffovmment.  I  SCO  no  reason  why  they  should  not  do  so.  Now,  have  they  done 
so  here  ?  They  passed  a  resolution  that  the  matter  should  be 
referred  to  a  committee  to  inquire  and  report,  and  that  that 
report  should  be  brought  before  them  at  the  Michaelmas  Quarter 
Sessions ;  that  is,  the  next  sessions  but  one.  That  was  not  an 
adjournment  of  the  consideration  of  the  matter  in  express  terms ; 
but,  according  to  Rex  v.  Svssex,  it  was  a  virtual  adjournment  of 
the  matter  to  the  Michaelmas  Sessions,  and  any  person  who  had 
it  brought  to  his  notice  by  advertisement  that  this  matter  was 
going  to  be  entertained  at  the  Easter  Sessions  might  have  known 
that  it  was  to  be  resumed  at  the  Michaelmas  Sessions.  It  was 
argued  that  although  the  sessions  had  power  to  adjourn  from  one 
sessions  to  another,  yet  the  adjournment  must  be  exclusively  to 
the  next  sessions.  No  authority  was  cited  for  this  argument,  and 
certainly  there  is  no  enactment  to  that  effect.  I  agree  that  it 
would  be  desirable  to  adjourn  to  the  next  quarter  sessions.  This 
is  generally  done,  but  where  it  would  be  necessary  to  get  the 
opinion  of  a  committee  it  was  better  to  give  ample  time  so  that 
the  matter  should  be  done  thoroughly,  and  it  therefore  became 
prudent  to  adjourn  it  for  six  months.  Why  should  not  the  Court 
of  Quarter  Sessions,  which  is  a  continuing  court,  adjourning  from 
one  sessions  to  another,  do  so  ?  Why  should  it  be  necessary  that 
they  should  adjourn  to  the  next  quarter  sessions  ?  If  the  adjourn- 
ment were  made  to  prevent  any  further  consideration  of  the 
matter  it  could  easily  be  set  right;  but  if  it  is  a  bond-fide 
adjournment,  I  see  no  reason  whatever  for  saying  that  there  is 
any  strict  rule  of  law  which  makes  it  void. 

MsLLOB,  J. — ^I  am  of  the  same  opinion.  I  think  that  we  ought 
not  to  exercise  our  jurisdiction  to  quash  this  order  of  sessions. 
It  is  conceded  that  the  jurisdiction  of  the  sessions  attached,  and 
that  notice  was  properly  given  for  the  Easter  Sessions.  Therefore 
at  the  Easter  Sessions  the  Justices  were  in  a  condition  to  entertain 
the  consideration  of  this  matter,  and  they  did  entertain  it.  But, 
from  want  of  necessary  information  which  they  thought  might  be 
useful  to  the  ultimate  determination  of  the  matter,  they  referred 
the  consideration  of  that  question  to  a  select  committee.  It  was 
a  convenient  course  to  adopt  unless  some  law  prevents  its  being 
done.  By  the  same  resolution  by  which  it  was  referred  to  the 
committee,  it  was  resolved  that  the  report  should  be  made  to 
the  ensuing  Michaelmas  Sessions,  passing  over  the  intervening 
Midsummer  Sessions.  That  in  reality  was  an  adjournment  of  the 
further  consideration  of  the  matter  until  the  Michaelmas  Sessions. 
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That  is  the  substance  of  what  was  done  at  the  Easter  Sessions^        ^^' 
and  if  so  the  Michaelmas  Sessions  were  seized  of  the  jurisdiction  tpsB  JusnoBs 
of  the  matter  to  be  entertained  at  those  sessions.     I  should  be  of  Webtmobk- 
extremely  on  willing  to  interfere  on  the  ground  of  any  supposed        ^^^' 
irregularity  in  the  mode  of  conducting  the  business  unless  there        igQ^^ 
was  an  excess  of  jurisdiction^  or  the  matter  had  dropped  by  the        — - 
omission  to  do  something  which  ought  to  have  been  done  to  keep    -f^cf*^«— 
it  alive.     I  think  the  Court  had  full  power  at  the  Michaelmas.    Sesshru— 
Sessions  to  entertain  the  question.  AtSmtmmem. 

Hanken,  J. — ^I  am  of  the  same  opinion.  The  28  &  29  Yict. 
c.  126^  s.  24^  only  requires  that  notice  shall  be  given  before  the 
matter  is  entertained  in  the  first  instance,  and  no  further  notice 
would  be  required  while  it  really  remained  under  consideration. 
K  the  noatter  had  dropped  then,  no  doubt  a  fresh  notice  would 
haye  been  necessary.  But  here  the  matter  was  not  dropped.  It 
remained  nnder  consideration  by  the  reference  to  a  committee 
which  was  appointed.  It  is  suggested  that  there  ought  to  have 
been  an  entry  to  this  effect  that  the  further  consideration  was 
adjourn^  until  the  later  sessions.  I  can  see  no  reason  why  in 
principle  it  should  be  so.  There  was,  in  fact,  an  entry  which 
directed  that  the  matter  should  stand  oyer  until  after  one  inter- 
yening  sessions  had  elapsed.  The  entry  expresses  as  clearly  as 
can  be  the  intention  that  the  matter  should  be  taken  up  after  it 
has  had  the  further  consideration  given  to  it  by  the  committee. 
In  the  absence  of  anthoriiy  I  think  there  is  no  reason  in  support 
of  the  objection* 

Rule  diieharged. 
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OOUHT  OF  CRIMINAL  APPEAL. 

November  14,  1868. 

(Before  Bovill,  O.J.,  Channill,  B.,  Byles,  Blackburn,  and 

Lush,  JJ.) 

BsG.  V.  Joseph  Dixon,  (a) 

Embezzlement — Servcmt  or  agent. 

Prisoner  was  engaged  by  TJ.  at  weekly  wages  to  ma/nage  a  shop* 
IT,  then  assigned  all  his  estate  and  effects  to  JZ.,  and  a  notice  was 
served  on  prisoner  to  a^ct  as  the  agent  of  JR.  in  the  management  of 
the  shop.  For  fourteen  days  afterwourds  B.  received  from  U.  the 
shop  moneys.  Then  the  shop  money  was  taken  by  U,  as  before. 
Prisoner  .received  his  weekly  wages  from  U,  during  the  whole 
time.  Some  time  after  a  composition-deed  was  executed  by  B, 
and  17.,  and  U.'s  creditors,  under  sect.  192  of  the  Bankruptcy  Act, 
by  which  22.  reconveyed  tJie  estate  and  effects  to  U, ;  but  this  deed 
was  not  registered  until  after  the  emhezzlem>ent  cha/rged  against 
the  prisoner : 

Held,  that  prisoner  was  the  servant  of  U,  a/t  the  time  of  the 
embezzlement, 

CASE  reserved  for  the  opinion  of  tliis  Court  by  the  Chairman 
of  the  Court  of  Quarter  Sessions  for  the  County  Palatine  of 
Durham. 

Joseph  Dixon  was  tried  before  me  at  the  last  Michaelmas 
Quarter  Sessions  for  the  county  of  Durham  for  embezzling  half  a 
sovereign. 

The  indictment  contained  two  counts:  first,  for  embezzling 
half  a  sovereign,  the  property  of  Arthur  TJrquhart ;  secondly,  for 
embezzling  half  a  sovereign,  the  property  of  Robert  Robinson. 

Counsel  for  the  prisoner  applied  that  the  prosecutor  should 
elect,  and  I  so  decided,  reserving  power  either  to  amend  the 
name  of  the  owner  of  iJie  property  if  I  had  such  power,  or  to 
grant  a  case  on  the  point  if  necessary. 

The  prosecutor  elected  to  proceed  on  the  count  for  embezzling 
the  half  sovereign,  the  property  of  Arthur  Urquhart. 

(a)  Reported  by  John  Thompsok,  Esq.,  BarriBter-at-Law. 
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It  was  proved  that  priBoner  was  employed  by  Urquhart,  at  20«.  ^^* 

per  week  to  manage  a  grocer's  shop  kept  by  him,  he  l>©iiig  jobbph  Dixok. 

himself  a  carpenter.  

On  the  6th  of  April,  1868,  Urquhart  was  in  difficulties,  and  ^s^- 

made  an  assignment  of  his  goods,  Ac,  to  his  brother-in-law.  Embezzlement 

Robert  Robinson,  for  the  benefit  of  his  creditors.     For  fourteen  —Evidence 

days  Robinson  received  from  Urquhart  all  the  moneys  received  in  Servant  or 

the  shop.  ''^' 

There  was  an  execution  in  the  hands  of  the  sheriff  against  the 
goods  of  Urquhart;  and  to  protect  the  property,  the  following 
notice  was  prepared  by  Robinson's  attorney,  and  handed  to 
prisoner  with  an  explanation  of  its  object : 

''  Under  and  by  virtue  of  a  certain  deed  of  assignment,  dated 
the  7th  of  April,  1868,  and  made  between  Arthur  Urquhart,  of 
Sunderland,  in  the  county  of  Durham,  grocer  and  provision 
merchant,  of  the  one  part,  and  Robert  Robinson,  of  the  same 
place,  wholesale  druggist  and  drysalter,  of  the  other  part,  whereby 
the  whole  of  the  estate  and  effects  of  the  said  Arthur  Urquhart 
were  conveyed  and  assured  to  the  said  Robert  Robinson  abso- 
lutely, to  be  applied  and  administered  for  the  benefit  of  the 
creditors  of  the  said  Arthur  Urquheurt.  We,  the  undersigned, 
being  the  attorneys  for  the  said  Robert  Robinson,  do  hereby 
authorise  and  empower  you,  as  the  agent  of  the  said  Robert 
Robinson,  to  take  and  keep  possession  of  all  the  estate  and  effects 
of  the  said  Arthur  Urquhart  which  are  now  in  or  upon  the 
dwelling-house,  shop,  and  premises  in  Coronation-street,  Sunder- 
land, aforesaid,  hitherto  occupied  by  the  said  Arthur  Urquhart. 
Dated  this  8th  April  1868.— Yours,  &c., 

'^  Gbaham  and  Gkaham, 
''  Attorneys  for  the  said  Robert  Robinson. 

"  To  Mr.  Joseph  Dixon, 

"  Agent,  Sunderland.^' 

This  paper  was  given  up  soon  after  the  21at  of  April  by 
prisoner  to  Urquhart  and  destroyed. 
After  the   fourteen   days   mentioned  the   money  was  taken 

5f  Urquhart  as  before ;   prisoner  continuing  to  receive  from 
rquhiyrt  during  the  whole  period  his  weekly  wages. 

Before  the  expiration  of  tweniy-eight  days  the  deed  of  assign- 
ment was  registered,  namely,  on  the  21st  of  April. 

Ont  he  6th  of  July,  1868,  a  composition-deed  was  executed  by 
Robert  Robinson  and  three-fourths  of  the  creditors  whose  debts 
were  lOL  and  upwards,  and  Urquhart,  reconveyine  the  property 
to  Urquhart.  The  instalments  due  under  tins  deed  had.  been 
paid.     This  deed  was  not  registered  until  the  8rd  of  August. 

On  the  21st  of  July  a  marked  half  sovereign  was  sent  to  the 
shop  by  Urquhart  through  a  strange  hand;  and  on  Urquhart 
returning  to  the  shop  and  not  finding  it  in  the  till,  a  policeman 
was  called  in,  and  the  prisoner  produced  it,  and  admitted  having 
taken  it. 

N  2 
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^■^  I  left  the  facts  to  the  jnry  on  the  count  laying  the  property  as 

JoBBPH  bixoN.  Urquhart's,  and  the  jury  convicted  him. 

It  was  contended  on  prisoner's  behalf — 

1^-  1st.  That  the  notice  appended  vested  the  property  in  the 

Emblement  pi^soner,  and  inasmuch  as  the  composition-deed  was  not  regis- 

— Evidence    tered  until  after  the  21st  of  July^  it  never  was  taken  out  of  him. 

—Servant  or       2nd.  That  the  first  deed  vested  the  property  in  Bobinson ;  that 

agen.       ^y^^  notico  sorvod  by  Robinson's  attorney  never  having  been 

revoked  by  Robinson  or  any  demand  made  for  the  half  sovereign 

or  for  any  money^  and  the  composition-deed  not  having  been 

registered  until  after  the  offence  was  committed^  the  half  sovereign 

was  Robinson's^  and  prisoner  could  not  be  convicted  of  embezzling 

Robinson's  money  under  these  circumstances. 

I  reserved  these  points  on  the  understanding  that  if  the  Court 
held  that  the  prisoner  could  not  be  convicted  of  embezzling 
Urquhart's  money,  but  could  be  of  embezzling  Robinson's,  the 
count  was  to  be  amended  by  substituting  Robinson's  name,  or 
the  count  which  stood  origineJly  in  the  indictment  was  to  be 
restored  if  the  Court  thought  I  had  the  power  to  do  either. 
Prisoner  was  sentenced^  but  is  now  out  on  bail. 

Jomr  R.  Davison,  Chairman. 

Hopwood,  for  the  prisoner. — ^The  prisoner  was  not  the  servant 
of  Urquhart  at  the  time  of  the  embezzlement.  Under  the  con- 
veyance by  Urquhart  of  all  his  estate  and  effects  to  Robinson  and 
the  notice  to  the  prisoner,  the  prisoner  became  Robinson's 
servant,  and  continued  so  at  the  time  of  the  embezzlement.  The 
reassignment  of  the  estate  to  Urquhart  did  not  come  into 
operation  until  registration  of  the  deed,  which  took  place  after 
the  embezzlement;  and,  besides,  the  prisoner  had  no  notice  of 
the  reconveyance. 

Oreenhow,  for  the  prosecution,  was  not  called  upon  to  argue. 

BoviLL,  C.J.— In  this  case  there  is  no  doubt.  The  facts,  when 
understood,  do  not  warrant  the  argument.  Urquhart  assigned 
all  his  estate  and  effects  to  his  brother-in-law,  Robinson,  and 
notice  of  that  was  given  to  the  prisoner.  After  that  there  was  a 
reassignment  of  the  property  by  Robinson  to  Urquhart,  and  upon 
that  the  property  revested  in  Urquhart.  The  prisoner  was  the 
servant  of  Urquhart  receiving  his  wages  from  him,  and  the  money 
embezzled  was  the  property  of  Urquhart  and  of  no  other  person. 
The  indictment  was  therefore  right. 

The  other  Judges  concurred. 

Conviction  affirmed* 
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COURT  OP  •CRIMINAL  APPEAL. 

November  14^  1868. 

(Before  Boyill,  C.J.^  Channbll,  B.^  Btlbs^  Blackburn,  and 

Lush,  JJ.) 

Reg.  v.  Eliza  Davis,  (a) 

False  pretences — Evidence. 

The  indictment  alleged  that  the  prisoner  was  living  apaH  from  her 
husband  under  a  deed  of  sepa/ration,  and  was  in  receipt  of  am, 
income  from  her  husband^  and  that  he  was  not  to  he  liable  for  her 
debts,  yet  that  she  falsely  pretended  to  the  prosecutor  that  she  was 
living  with  her  hnsband,  and  was  authorised  to  apply  for  and 
receive  from  the  prosecutor  goods  on  the  a^xount  and  credit  of  her 
husband,  and  that  her  husband  was  then  ready  and  vnlling  to 
pa/yfor  the  goods. 

The  evidence  ali  the  trial  was  thai  the  prisoner  went  to  the  prosO" 
cuior^s  sluyp  and  selected  the  goods,  amd  said  that  her  hvsbamd 
would  give  a  cheque  for  them  as  soon  as  they  were  delivered,  and 
thai  she  would  send  the  person  bringing  the  goods  to  her  husbamd^s 
office,  and  thai  he  would  give  a  cheque.  When  all  the  goods  were 
delivered,  the  prisoner  told  the  man  who  delivered  them  to  go  to 
her  husband's  office,  and  thai  he  would  pay  for  them.  The  ma/n 
went,  but  could  not  see  her  husband,  and  ascertained  that  there 
was  a  deed  of  separation  between  the  prisoner  amd  her  husband, 
which  was  shewn  to  him.  He  conmmnicated  what  he  had  learnt 
to  the  prisoner,  who  denied  the  deed  of  sepa/ralion.  The  goods 
were  shortly  after  removed  amd  vawried  by  the  prisoner.  The 
deed  of  sepa/raUon  between  the  prisoner  amd  her  husband  was  put 
in  evidence,  by  which  it  was  stypulaled  that  the  husband  was  not 
to  pay  her  d^ts  ;  amd  it  was  proved  thai  she  was  living  apart 
from  her  husband,  and  receiving  an  annuity  from  him,  and  thai 
she  was  also  eohahiting  with  another  man  : 

Held,  that  the  false  pretences  cha/rged  were  sufficiently  proved  by  this 
evidence. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  General 
Quarter  Sessions  of  the  Peace  for  the  County  of  Surrey,  on 
the  20ih  of  October,  1868. 

(a)  Reported  by  Johh  Thompson,  Esq.,  Barrister-at-Law. 
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^^'  Eliza  Davis  was  tried  and  convicted  under  the  following  indict- 

Eluba^Datis.  ™®ii*  ^or  obtaining  goods  by  false  pretences  :— 

j^  The  jurors,   &c.,   present,   Ac,   that  Eliza  Davis  was  living 

separate  and  apart  from  her  husband,  one  Alfred  Allen  Davis,  and 

FalMpreunces  Y^^LQ  in  receipt  of  a  certain  income,  provided  for  the  said  Eliza 
-  w  ce.  pg^^jg  Yyj  her  said  husband,  as  and  for  her  separate  maintenance 
and  support,  and  had  voluntarily  agreed  with  the  said  Alfred  AUen 
Davis  and  certain  other  persons,  to  wit,  Fanny  Medland,  then  being 
trustee  to  a  certain  deed  of  separation  between  her  and  her  said 
husband,  that  he,  the  said  Alfred  Allen  Davis,  should  not  be  liable 
for  the  payment  of  any  debts  to  be  contracted  by  the  said  Eliza 
Davis  afler  the  execution  of  the  said  deed.  And  the  jurors,  &c., 
present,  &c.,  that  the  said  Eliza  Davis,  well  knowing  the  premises, 
and  being  an  evil-disposed  person,  and  contriving  and  intending 
to  cheat  and  defraud,  on  the  4th  day  of  August,  1868,  unlawfully 
and  knowingly  did  falsely  pretend  to  one  James  Michael  ITtton,  a 
servant  of  one  William  Waine,  that  she,  the  said  Eliza  Davis,  was 
then  living  under  the  protection  and  control  of  the  said  Alfred 
Allen  Davis,  that  she,  the  said  Eliza  Davis,  was  then  authorised  to 
apply  for  and  receive  of  and  from  the  said  William  Waine  divers 
goods  to  a  large  amount,  to  wit,  to  the  amount  of  115Z.  for  and  on 
the  account  and  credit  of  the  said  Alfred  Allen  Davis ;  that  the 
said  Alfred  Allen  Davis  was  then  ready  and  willing  to  pay  for  the 
goods  which  she,  the  said  Eliza  Davis,  should  obtain  from  the  said 
William  Waine,  and  that  she,  the  said  Eliza  Davis,  then  wanted 
the  said  goods,  for  the  purpose  of  furnishing  a  certain  house,  then 
being  in  the  occupation  of  her  said  husband,  by  means,  &c. 

At  the  close  of  the  case  for  the  prosecution,  it  was  objected,  on 
behalf  of  the  defendant,  that  none  of  the  allegations  in  the  indict- 
ment were  legally  supported  by  the  following  evidence  given  in 
that  behalf  by  the  said  James  Michael  Utton : — 

On  the  4th  of  August  last  the  female  prisoner,  Eliza  Davis, 
called  at  Mr.  Waine's  shop.  I  served  her.  She  selected  goods 
to  the  amount  of  11 5Z.  I  then  asked  her  to  pay  a  deposit.  She 
said,  "  It  is  a  strictly  cash  transaction,  my  husband  will  give  you 
a  cheque  as  soon  as  the  goods  are  delivered.'^  I  asked  her  name ; 
she  gave  her  name  Mrs.  Davis,  4,  Caroline-cottages,  St.  Anne's- 
road,  Brixton-road,  and  added, "  Ais  soon  as  you  deliver  the  goods, 
I  will  send  you  to  my  husbcmd^s  office,  10,  Basinghall-street,  and 
he  will  give  you  a  cheque.''  She  added,  "  My  husband  is  an 
auctioneer,  and  you  must  serve  me  well,  as  he  knows  the  value  of 
the  goods.''  The  goods  were  delivered  between  the  4th  and  11th 
of  August.  I  let  her  have  the  goods  on  the  representation  that 
she  was  the  wife  of  Mr.  Davis,  the  auctioneer.  On  Tuesday,  the 
11th  of  August,  I  presented  the  bill  to  female  prisoner.  I  asked 
her  how  I  was  to  get  the  money.  She  said,  ^'  Go  to  my  husband's 
office,  10,  Basinghall-street,  and  he  will  pay  you."  I  went  there, 
but  could  not  see  her  husband.  From  information  there  received, 
I   went  to  Mr.   Downing,   solicitor,   in  Basinghall-street.      He 
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showed  me  a  deed  of  separation^  and  gave  me  further  information.        ^^* 
I  returned  to  female  prisoner.    I  told  her  I  had  been  to  the  office,  y^yjy.^  Davis. 

and  they  had  repudiated  all  claim,  and  told  me  there  was  a  deed        

of  separation,  and  that  she  had  been  living^  separate  from  her        ^^^^- 
husbcknd  for  four  years.     Prisoner  said,  ''No;  there  is  no  such  paise pretemxg 
thing.*'     I  said,  "  Now  are  you  sure  you  never  signed  anything    —Hvidince. 
whidi  exonerates  Mr.  Davis  from  paying  your  debts  ?  "     She 
said,  "No;  never."    She  said  further,  ''I  will  give  you  a  letter 
to  Mr.  Downing,  and  he  will  pay  you  the  money,'*     She  wrote  a 
letter,  and  I  took  it  to  Mr.  Downing,  but  did  not  obtain  the 
money.     I  went  back  to  prisoner  the  same  day.     She  promised 
to  caU  on  Mr.  Waine  next  morning  (the  13th  of  August),  at  ten 
o'clock.    She  failed  to  come.    I  then  went  to  4,  Caroline-cottages, 
and  found  the  house  shut  up  and  deserted.     I  obtained  admit- 
tance by  borrowing  the  key  of  the  next  house,  and  found  -a 
portion  of  the  goods  obtained  had  been  taken  away,  in  value 
about  187.     I  took  away  the  remainder.     I  believed  that  her 
husband  was  living  with  her  when  I  served  her. 

The  prosecution  put  in  and  proved  a  deed  of  separation  dated 
the  20th  of  December,  1865,  made  between  the  said  Eliza  Davis  and 
the  said  Alfred  Allen  Davis,  and  a  certain  trustee  therein  neuned, 
by  and  on  behalf  of  the  said  Eliza  Davis,  and  executed  by  the 
said  parties  thereto,  which  provides  {inter  alia),  that  in  the  event 
of  the  husband  being  bound  to  pay  any  debt  incurred  by  her,  he 
should  be  empowered  to  deduct  same  from  the  annual  aQowance 
made  to  her  under  its  provisions. 

Further  proof  was  given  that  since  the  execution  of  such  deed 
the  said  Eliza  Davis  had  lived  separate  and  apart  from  her  said 
husband,  Alfred  Allen  Davis,  and  had  received  by  monthly  pay- 
ments the  annuity  of  lOOZ.  per  amium,  covenanted  to  be  paid  by 
the  said  Alfred  Allen  Davis  under  the  said  deed  of  separation. 

Evidence  was  also  adduced  that  on  the  Ist  of  August,  1868, 
the  said  Eliza  Davis  (accompanied  by  a  certain  man)  had  entered 
into  an  agreement  to  hold  and  occupy  for  the  term  of  three  years. 
No.  4,  C«roline-cottages,  St.  Ann's-road,  Brixton-road,  the  house 
to  which  the  goods  obtained  were  taken,  and  that  she  had  left  the 
said  house  speedily  after  the  receipt  of  the  said  goods,  carrying 
with  her  a  portion  of  the  said  goods,  and  that  she  the  said  Eliza 
Davis  pawned  the  major  part  of  such  goods  so  carried  away. 

Proof  was  likewise  given  that  the  said  Eliza  Davis  had  lived 
with  the  man  before  mentioned  as  his  wife  in  one  lodging  from 
the  18th  of  July  to  the  6th  of  August,  1868,  and  in  another 
lodging  fr*om  the  6th  of  August  to  about  the  81st  of  August, 
1868. 

It  was  contended  for  the  prisoner  that  there  was  a  substantial 
variance  between  the  false  pretences  charged  in  the  indictment 
and  the  false  pretences  sworn  to  in  'the  evidence;  also,  that  the 
false  pretences  sworn  to  were  not  within  the  meaning  of  the  act, 
and  that  the  evidence  showed  that  the  goods  were  not  obtained 
by  means  of  the  representations  and  pretences  alleged. 
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^^■<»-  The  Court,  after  argament,  refused  to  stop  the  case,  holding 

ELTZA^DATiflL  *li®re  was  evidence  in  support  of  the  false  pretences  alleged  to  go 

to  the  jury,  who  convicted  the  said  Eliza  Davis  as  above  stated. 

1868.  The  Court  thereupon  reserved  the  question  following  for  the 

False  pretences  Consideration  of  the  Justices  of  either  Bench  and  of  the  Barons 
^Evidence,   of  the  Exchequer. 

Whether  there  was  any  evidence  in  law  as  to  the  false  pretences 
alleged  in  the  indictment,  and  as  to  the  obtaining  goods  by  false 
pretences  to  justify  the  Court  in  leaving  the  case  to  the  decision 
of  the  jury. 

The  Court  respited  judgment  and  consented  to  admit  the 
defendant  to  bail,  which,  however,  she  has  not  given,  and  she  has 
consequently  been  committed  to  prison,  there  to  remain  until  such 
question  should  be  considered  and  determined,  unless  she  pre- 
viously give  bail.  E.  Bichabd  Adaks^  Chairman. 

No  counsel  appeared  on  either  side. 

By  the  Coubt  :  There  was  abundant  evidence  at  the  trial  to 
sustain  the  conviction. 

Conviction  affirmed. 
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COUKT  OF  CRIMINAL  APPEAL. 

November  14,  1868. 

(Before  Bovill,  C.  J.,  Ghannbll,  B.,  Bylbs,  Blackburn,  and 

Lush,  JJ.) 

Bsa.  V.  William  DiPBosB.(a) 

Embezzlement — Friendly  society — Secretcm/. 

A  secretary  of  a  friendly  society,  established  wider  18  ^  19  Vict' 
c.  63,  in  which  no  trustee  had  ever  been  appointed^  was  convicted 
on  on  indictment  for  embezzlement,  prior  to  the  coming  into 
operation  of  the  o\  8f  82  Vict,  c.  116;  and  the  indictment 
described  him  as  the  servant  of  the  ireasv/rer,  and  also  as  the 
servami  of  0.  {a  member)  and  others : 

Held,  that  the  conviction  was  wrong, 

CASE  reserved  at  the  General  Quarter  Sessions  of  the  peace 
holden  for  the  coxmiy  of  Kent  on  the  3rd  of  July,  1868. 

William  Diprose  was  indicted  and  tried  for  embezzlement. 

In  the  first  count  of  the  indictment  he  was  alleged  to  be  clerk 
and  servant  to  Thomas  John  Coman. 

In  the  second  to  be  clerk  and  servant  to  James  Orowson  and 
others. 

The  evidence  showed  that  the  prisoner  was  a  member  of  the 
Ightham  Hope  Lodge  of  Odd  Fellows,  a  friendly  society  founded 
in  1860,  whose  rules  had  been  duly  certified  by  the  Registrar  of 
Friendly  Societies  as  being  in  conformity  with  law  pursuant  to 
the  Stat.  18  &  19  Vict.  c.  63. 

The  first  rule  stated  that  the  society  had  for  its  object  the 
raising  of  funds  by  entrance  fees,  subscriptions,  fines,  and  interest 
on  capital  for  the  purposes  of  insuring  sums  of  money  to  defray 
the  expenses  of  burial  of  deceased  members  and  of  their  wives, 
for  rendering  assistance  to  members  sick  and  unable  to  work,  for 
supplying  medicine  and  medical  attendance  to  members,  and  for 
giving  assistance  to  the  widows  and  orphans  of  deceased 
members. 

The  third  rule  prescribed  that  all  moneys  received  on  account 

(a)IUported  bj  John  Thomfson,  Esq ,  Barrister-at-Law. 
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Rbo.  of  entrance  fees,  subscriptions,  donations,  interest,  or  capital  and 
WnxiAK  ^®®  were  to  be  applied  in  carrying  out  the  above  stated  purposes, 
DiPROBB.     and  paying  the  expenses  of  management. 

The  fourth  rule  stated  that  the  business  was  to  be  conducted  by 

a  committee  of  management  consisting  of  five  officers,  of  whom 
Embezzlement  the  secretary  was  not  one. 

—Clerk  or        T^e  fifth  rule  directed  the  members  to  elect  three  trustees  and 
'^"^"'-      a  treasurer. 

The  twelfth  rule  was  in  the  following  words :  "  That  the 
permanent  secretary  shall  attend  all  meetings  of  the  lodge,  take 
minutes  of  the  proceedings  thereof,  and  keep  a  correct  account  of 
the  expenditure  of  the  lodge,  prepare  all  summonses  in  due  time, 
attend  the  auditors  to  point  out  and  explain  anything  they  may 
require  respecting  the  accounts,  balance  such  accounts  when 
required  by  the  officers  or  a  majority  of  the  lodge.  He  shall 
prepare  all  documents  for  the  district  and  board  of  directors,  and 
make  the  annual  and  other  returns  to  the  registrar  as  required  by 
the  Friendly  Societies  Act  (18  &  19  Vict.  c.  63),  and  for  his 
services  he  shall  receive  such  sum  per  annum  as  may  be  agreed 
upon,  payable  out  of  the  management  fund.  He  shall  pay  over  to 
the  treasurer,  within  five  days  aftier  each  lodge  night,  all  money 
he  may  have  received,  or  be  fined  one  shilling.*' 

The  society  consisted  of  many  members. 

No  trustees  had  ever  been  appointed. 

Mr.  Thomas  John  Coman  was  treasurer  of  the  society  at  the 
time  of  the  trial,  and  had  been  ever  since  1861. 

The  prisoner,  William  Diprose,  was  appointed  permanent  secre- 
tary in  1862,  and  remained  in  that  office  till  some  time  in  January, 
1868,  and  had  a  salary  from  the  society  of  SI.  a  year.  The 
prisoner  performed  the  duties  of  secretary  laid  down  in  rule  12. 

In  December,  1867,  the  prisoner  received  certain  subscriptions 
and  other  sums  of  money  from  various  members  for  the  use  of  the 
society,  for  which  he  did  not  account,  but  fraudulently  appropriated 
them  to  his  own  use. 

It  was  contended  by  counsel  on  behalf  of  the  prisoner,  that  the 
prisoner  being  a  member  of  the  society,  ani  there  being  no 
trustees,  he  was  a  partner  in  the  society,  and  as  such  entitled  to  a 
share  in  its  funds,  and  could  not  be  convicted  of  embezzling 
money  in  which  he  had  such  an  interest.  Secondly,  that  he  could 
not  properly  be  convicted  on  the  indictment,  on  the  ground  that 
there  was  no  evidence  that  he  was  clerk  or  servant  to  Thomas 
John  Goman,  the  treasurer,  or  to  the  other  members  of  the 
society  collectively,  of  whom  James  Crowson,  the  person  named 
in  the  second  count,  was  one. 

The  stat.  18  &  19  Yict.  c.  68,  and  the  cases  Beg.  v.  Taffs 
(4  Cox  Grim.  Gas.  169),  Beg.  v.  Proud  (L.  A  G.  97  ;  9  Gox 
Grim.  Gas.  22),  and  the  cases  collated  in  2  Buss,  on  Grimes,  482, 
were  referred  to. 

The  jury  convicted  the  prisoner ;  but,  as  the  Gourt  entertained 
some  doubt,  judgment  was  deferred,  and  the  prisoner  let  out  on  bail. 


1868. 
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The  opinion  of  the  Court  for  Crown  Cases  Beserved  is  requested^        ^"®- 
whether  the  objections  taken  on  behalf  of  the  prisoner  ought  to     wiluam 
have  prevailed  so  far  as  to  have  prevented  a  conviction  on  either     Diphosb. 
count  ?  John  G.  Talbot, 

Chairman  of  the  Court  of  Quarter  Sessions. 

Etnbezzlement 

Haymany  for  the  prisoner. — The  conviction  cannot  be  sustained,  "^il^'^j^^^ 
This  conviction  took  place  before  the  31  &  32  Vict.  o.  116,  and 
must  be  determined  by  the  law  as  it  stood  previously  thereto. 
The  prisoner  was  not  the  servant  of  Coman,  the  treasurer,  as 
alleged  in  the  first  count,  or  of  Crowson  and  others,  the  members 
of  the  society,  as  alleged  in  the  second  count.  The  society  was 
formed  under  the  18  &  19  Yict.  c.  63  (^^An  Act  to  consolidate  and 
amend  the  Law  relating  to  rriendly  Societies^').  By  sect.  18  of 
that  statute  all  the  property  in  such  societies  is  vested  in  the 
trustee  or  trustees  for  the  time  being.  Here  no  trustees  havQ 
ever  been  appointed.  It  is  true  that  sect.  17  provides  that  where 
no  trustee  ^all  have  been  appointed  in  societies  established  under 
any  of  the  repealed  acts,  the  treasurer  or  other  person  who  has 
custody  of  moneys  of  such  society  shall  be  taken  to  be  a  trustee 
within  the  meaning  of  this  Act.  That  provision,  however,  has  no 
application  to  this  society,  as  it  was  not  established  under  any  of 
the  repealed  statutes,  but  under  the  18  &  19  Vict.  c.  63.  There 
is  no  provision  that  vests  the  property  in  the  treasurer  or  any 
person  other  than  the  trustees ;  and,  that  being  so,  the  property 
remains  in  the  members  conjointly,  and  the  prisoner  could  not  be 
convipted  of  embezzling  it.  In  Reg.  v.  Loose  (29  L.  J.  M.  C.  133 ; 
8  Cox  Crim.  Cas.  302)  it  was  held  that  a  trustee  of  a  friendly 
society,  under  the  18  &  19  Vict.  c.  63,  could  not  be  convicted  of 
larceny  or  as  a  fraudulent  bailee  for  having  misappropriated 
money  which,  by  a  resolution  of  the  society,  he  was  directed  to 
take  to  a  bank.  The  money  was  laid  in  the  indictment  as  the 
property  of  the  treasurer,  but  the  Court  held  that  the  money  was 
not  the  money  of  the  treasurer  after  he  had  parted  with  it.  As  to 
the  second  count,  in  which  the  money  is  laid  as  the  property  of 
Crowson  and  others,  that  is  bad  on  the  authority  of  Reg.  v.  James 
Taffs  (4  Cox  Crim.  Cas.  169).  The  only  diflFerence  between  Taffs' 
case  and  the  present  is,  that  in  Taffs^  case  the  society  was 
unenroUedj  but  for  the  purpose  of  this  objection  that  makes  no 
difference.  There  Maule,  J.,  said :  ''  He  (the  prisoner)  is  alleged 
to  be  the  servant  to  James  Dean  and  others,  but  he  is  no  other- 
wise servant  to  James  Dean  and  others  than  as  iuterested  with 
them  in  the  fund,  and  as  doing  something  for  the  benefit  of  the 
whole  society.  Dean  and  others  are  in  no  special  position  as 
masters  to  him ;  he  is  rather  iu  the  nature  of  a  partner  having  an 
advantage  over  the  other  partners  by  reason  of  an  allowance  to 
him  for  doing  more  of  the  work  than  the  others  do.  The  money 
is  not  the  money  of  James  Dean  and  others  except  in  so  far  as  it 
is  the  money  of  the  prisoner  and  James  Dean,  and  other  persons. 
Before  the  7  Geo.  4,  c.  64,  s.  14,  enabled  the  persons  framiug  an 
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^^'       indictment  to  describe  partners  as  '  others/  the  names  of  all  the 

WiujAM      niembers  of  this  society  must  have  been  set  out.     If  the  name  of 

DiPRosB.     the  prisoner  or  of  any  other  member  had  been  omitted  in  the 

-—        enumeration  of  the  members  there  would  have  been  a  faQure  in 

•       the  proof.      If  the  name  of  the  prisoner  had  been  inserted^  the 

Entbezzkment  indictment  would  have  been  bad  on  its  face^  for  it  would  have 

^Clerkor    charfifed  the  prisoner  with  embezzliuGr  his  own  money/'     Some 

obscurity  was  introduced  in  the  Court  below  by  the  citation  of 

Beg.  V.  Provd;  but  in  a  subsequent  case  Martin^  B.^  said  that  the 

property  there  was  laid  in  the  trustees. 

Barrow,  for  the  prosecution. — The  conviction  was  right.  In 
Jenson's  case  (1  Moo.  G.  C.  434)^  it  was  held  that  the  clerk  of  a 
savings  bank  was  properly  described  as  clerk  to  the  trustees^ 
although  elected  by  the  managers.  So  here  the  prisoner  may  be 
described  as  the  clerk  of  the  treasurer  if  he  was  appointed  in  that 
capacity  by  the  members  of  the  society ;  and  rule  1 2  seems  to 
make  him  in  a  sense  the  servant  of  the  treasurer.  In  Reg.  v. 
Burgess  (32  L.  J.  M.  0. 185)  it  was  held  that  one  of  the  committee 
of  a  co-operative  society  who  stole  money  from  the  till  which  had 
been  placed  there  by  a  servant  employed  to  sell  the  goods,  and 
who  was  accountable  for  the  money,  might  be  convicted  on  an 
indictment  which  charged  him  with  stealing  the  moneys  of  B. 

BoviLL,  O.J. — ^We  are  of  opinion  that  fliis  objection  ought  to 
prevail.  Such  an  objection  is  now  removed  by  the  act  of 
31  &  32  Yict.  c.  116.  It  cc^nnot  be  said  that  the  secretary  of 
such  a  society  is  a  servant  of  the  treasurer,  as  alleged  in  the  first 
count.  Then,  upon  the  second  count,  the  moment  you  make  the 
allegation  that  he  was  the  servant  of  Growson  and  others  the 
indictment  is  bad,  for  it  is,  as  Maule,  J.,  said  in  Reg.  v.  Taffa,  the 
same  as  if  you  had  set  out  the  names  of  all  the  members,  and 
among  them  would  have  been  the  prisoner's  own,  and  that  would 
have  been  to  have  described  him  as  the  servant  of  himself.  The 
case  is  within  Reg.  v.  Taffs,  and  the  conviction  must  be  quashed. 
The  other  Judges  concurred. 

OonvicUoTk  quashed. 
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COURT  OP  CRIMINAL  APPEAL. 

November  14, 1868. 

(Before  Boyill,  C.  J.,  Channell^  B.,  Btlbs,  Blackburn,  and 

Lush,  JJ.) 

Raa.  V.  Jamss  SHicKLE.(a) 

Larceny-'^Young  partridges. 

Partridges  were  reared  from  eggs  by  a  com/mon  hen  ;  they  could  fly 
a  little^  but  still  remained  ivith  the  hen  as  her  broody  and  slept 
under  her  wings  at  night,  and  from  their  inability  to  escape  were 
practically  in  the  power  and  diominion  of  the  prosecutor : 

Held,  that  they  were  the  subject  of  lao'cemf. 

CASE  reserved  for  the  opinion  of  this  Court  by  Cockbum,  C.  J.' 
James  Shickle  was  tried  before  me  at  the  last  Assizes  for 
the  comity  of  Sa£folk,  on  an  indictment  for  larceny,  for  stealing 
eleven  tame  partridges. 

There  was  no  doubt  that  the  prisoner  had  taken  the  birds 
ayiimo  furcmdi;  but  a  question  arose  whether  the  birds  in 
question  could  be  the  subject  of  larceny,  and  the  prisoner  having 
been  convicted,  I  reserved  the  point  for  the  consideration  of  the 
Court.        fc 

The  birds  in  question  had  been  reared  from  eggs  which  had 
been  taken  from  the  nest  of  a  hen  partridge,  and  which  had  been 
placed  under  a  common  hen.  They  were  about  three  weeks  old, 
and  could  fly  a  little.  The  hen  had  at  first  been  kept  under  a 
coop  in  the  prosecutor^s  orchard,  the  young  birds  running  in  and 
out,  as  the  brood  of  a  hen  so  confined  are  wont  to  do.  The  coop 
had,  however,  been  removed,  and  the  hen  set  at  liberty,  but  the 
young  birds  still  remained  about  the  place  with  the  hen  as  her 
brood,  and  slept  under  her  wings  at  night. 

It  is  well  blown  that  birds  of  a  wild  nature,  reared  under  a 
common  hen,  when  in  the  course  of  nature  they  no  longer  require 
the  protection  and  assistance  of  the  hen,  and  leave  her,  betake 
themselves  to  the  woods  or  fields,  and  after  a  short  time  differ  in 

(a)  Reported  by  John  Thompson,  Esq.,  Barruter>at-Law. 


1868. 


190  CRIMINAL  LAW  CASES. 

R"o.        no  respect  from   birds  reared  under  a  wild  hen  of  their  own 

Jj^aa       species.     The  birds  in  question  were  neither  tame  by  nature  nor 

SmcKLB.     reclaimed.    If  they  could  be  said  to  be  tame  at  all,  it  was  only  that 

their  instinct  led  them  during  their  age  of  helplessness  to  remain 

with  the  hen.     On  their  attachment  to  the  hen  ceasing,  the  wild 

Larcemf—'    instincts  of  their  nature  would  return,  and  would  lead  them  to 

Partridges  in  a  escapo  from  the  dominion  and  neighbourhood  of  man.     On  the 

*^*^'        other  hand,  from  their  instinctive  attachment  to  the  hen  that 

had  reared  them,  and  from  their  inability  to  escape,  they  were 

practically  in  the  power  and  dominion  of  the  prosecutor.     The 

question  is  whether,  under  the  circumstances,  there  can  be  such 

property  in  birds  of  this  description  as  can  be  the  subject-matter 

of  larceny. 

The  prisoner  is  at  large  on  bail. 

K  the  Court  should  be  of  opinion  that  the  conviction  should  be 
affirmed,  he  is  to  come  up  for  judgment  at  the  next  Assizes,  and 
is  to  be  sentenced  to  six  weeks'  imprisonment  with  hard  labour. 

A.  E.  COGEBUBN. 

Boughsy  for  the  prisoner. — ^Partridges  are  birds /ercB  naimrce, 
and  not  the  subject  of  larceny.  There  was  nothing,  to  prevent 
these  yoxmg  birds  escaping.  They  were  not  tame  nor  reclaimed, 
and  they  could  fly  a  Uttle.  They  could  not,  therefore,  be  the 
subject  of  larceny. 

No  counsel  appeared  for  the  prosecution. 

BoviLL,  C.J. — The  question  is  whether  these  young  partridges, 
under  the  circumstances,  were  the  subject  of  larceny.  It  is  found 
in  the  case  that  from  their  instinctive  attachment  to  the  hen  that 
reared  them,  and,  from  their  inability  to  escape,  they  were  practically 
in  the  power  and  dominion  of  the  prosecutor.  This  case  is  similar 
to  Beg.  V.  Oory  (10  Cox  Crim.  Cas.  23),  where  Channell,  B.,  held 
''that  young  pheasants  hatched  by  a  hen  and  under  the  care  of 
the  hen  in  a  coop  in  a  field  at  a  distance  from  a  dwelling-house 
were  the  subjects  of  larceny,*'  and  directed  the  jury  that ''  As  a 
matter  of  law  he  had  no  difficulty  in  telliug  them  that  the 
pheasants  in  question  having  been  hatched  by  hefns  an&  reared  in 
a  coop  were  tame  pheasants  at  the  time  they  were  taken,  what- 
ever might  have  been  their  destiny  afterwards.  Being  thus,  the 
prosecutor  had  such  a  property  in  them  that  they  woidd  become 
the  subject  of  larceny,  and  the  mquiry  for  stealing  them  would  be 
of  precisely  the  same  nature  as  if  the  birds  had  been  common 
fowls  or  any  other  poultry,  the  character  of  the  birds  in  no  way 
affecting  the  law  of  the  case,  but  only  the  question  of  identity. ' 
The  miestion  in  this  case  was  whether  at  the  time  the  young 
partridges  were  stolen  the  prosecutor  had  such  a  property  in  them 
that  they  could  be  the  subject  of  larceny.  At  the  time  when 
hatched  they  were  tame  birds,  and  had  never  ceased  to  be  so  at 
the  time  they  were  taken  by  the  prisoner,  and  were,  therefore,  the 
subject  of  property. 

Channbll,  B.,  concurred. 
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Btlis^  J. — ^The  only  distinction  between  this  case  said  that  of  ^■®- 

wild  birds  or  animals  reclaimed  and  brought  nnder  the  dominion  Jambb 

of  man  is  here  that  they  were  bom  tame  and  had  not  become  SmoKLs. 

y^i*  1868 

BiACSBUBN  and  Lush,  JJ.  concurred.  ' 

OonmcUon  affirmed.  Larceny-- 

Partridges  in  a 
coop. 
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November  16,  1868. 

(Before  Bovill,  C.J.,  Chakkell,  B.,  Btles,  Biackbubk,  and 

Lush,  JJ.) 

Reg.  v.  Ralph  BABB0w.(a) 

Bape — Oonaent — Fraud. 

The  proeecuirix,  with  her  baby  in  her  arms,  was  lyhig  in  bed 
between  sleeping  and  wahing,  and  her  husba/nd  was  asleep  beside 
her.  She  was  completely  awakened  by  a  ma/n  having  connection 
with  her  J  and  pushing  the  baby  aside.  Almost  directly  she  was 
completely  a/wakened  she  found  the  ma/n  was  not  her  husbamd, 
a/nd  awoke  her  husba/nd : 

Heldy  that  a  conviction  far  a  rape  upon  this  evidence  could  not  be 
sustained. 

CASE  reserved  for  the  opinion  of  the  Court  by  Fitzroy  Kelly, 
C.B.,  at  the  Liverpool  Summer  Assizes,  1868. 

This  was  an  indictment  for  rape. 

An  alibi  was  set  up,  and  a  great  deal  of  evidence  given  for  and 
against  it;  but  the  jury,  to  my  entire  satisfaction,  found  the 
prisoner  g^ty. 

The  question  is,  whether  the  o£fence,  as  proved,  amounted  in 
point  of  law  to  rape. 

This  question  depended  entirely  upon  the  evidence  of  the 
prosecutnx,  Harriet  Greldart,  which  was  as  follows  : — 

I  and  my  husband  lodge  together  at  William  Gamer^s.  We 
sleep  upstairs  on  the  first  floor,  and  were  in  bed  together  on  the 
night  of  Saturday,  the  21st  of  June.  I  went  to  bed  about  twelve 
o'clock,  and  about  two  o'clock  on  Sunday  morning  I  was  lying  in 

(a)  Reported  by  JoHir  Thompson,  Eaq^  B«rriater-ai-Law. 
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bed,  cmd  my  hnsband  beside  me.  I  had  my  baby  in  my  arms, 
and  was  between  waking  and  sleeping.  I  was  completely 
awakened  by  a  man  having  connection  with  me,  and  pushing  the 
baby  aside  out  of  my  arms.  He  was  haying  connection  witia  me 
at  the  moment  when  I  completely  awoke.  I  thought  it  was  my 
husband,  and  it  was  while  I  could  count  five  after  I  completely 
awoke,  before  I  found  it  was  not  my  husband.  A  part  of  my 
dress  was  over  my  face,  and  I  got  it  off  and  he  was  moving  away. 
As  soon  as  I  found  it  was  not  my  husband,  I  pulled  my  husband^s 
hair  to  awake  him.     The  prisoner  jumped  off  the  bed. 

On  cross-examination  die  added :  Till  I  got  my  dress  off  my 
face  I  thought  it  was  my  husband.  After  he  had  finished  I  pulled 
the  dress  off  my  face.  I  wels  completely  awakened  by  the  man 
having  connection  with  me  and  the  oaby  being  moved. 

On  re-examination  she  said :  The  baby  was  pushed  on  further 
into  the  bed. 

The  jury  found  this  evidence,  as  I  have  stated  it,  to  be  true. 

Upon  these  facts  the  prisoner's  counsel,  Mr.  Gottingham, 
submitted  that  the  indictment  was  not  sustained,  and  quoted 
1  Buss,  on  Grimes,  edit,  of  1843,  677;  B,  v.  Jctckson  (Buss.  &  By. 
487)  ;  Beg.  v.  Saunders  (8  G.  &  P.  265)  ;  B.  v.  Williams 
(8  G.  &  P.  286);  Beg.  v.  Oamplin  (1  Den.  0.  G.  89).  Beg.  v. 
Fletcher  (2  Dears.  63;  and  8  Gox  Grim.  Gas.  131)  was  also 
referred  tb. 

I  thought,  especially  on  the  authority  of  the  judgment  delivered 
by  Lord  Gampbell  in  Beg.  v.  Fletcher,  that  the  case  was  made  out, 
inasmuch  as  it  was  sufficient  that  the  act  was  done  by  force,  and 
without  consent  before  or  afterwards ;  that  the  act  itself,  coupled 
with  the  pushing  aside  the  child,  amounted  to  force,  and  there 
was  certainly  no  consent  before,  and  the  reverse  immediately 
afterwards ;  but  I  reserved  the  point  for  the  Gourt  of  Griminal 
Appeal.  FrrzBOT  EIellt. 

No  counsel  appeared  on  either  side. 

BoviLL,  G.J. — ^We  have  considered  this  case.  It  does  not 
appear  that  the  prosecutrix  was  asleep  or  unconscious  at  the  time 
when  the  first  act  of  connection  took  place.  What  was  done  was, 
therefore,  with  her  consent,  though  that  was  obtained  by  a  fraud. 
We  are  of  opinion  that  this  case  comes  within  that  class  of  cases 
in  which  it  has  been  decided  that  where,  under  such  circum- 
stances, consent  has  been  obtained  by  firaud,  the  offence  does  not 
amount  to  rape. 

The  rest  of  the  Gourt  concurred. 

Conviction  gnashed. 
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COURT  OP  CRIMINAL  APPEAL. 

November  14,  1868. 

(Before  Bovill,  C.  J.,  Channell,  B.,  Bylbs,  Blackburn,  and 

Lush,  JJ.) 

Rbo.  v.  Charles  Prince,  (a) 

Larceny — Agent  parting  with  property* 

A  cashier  of   a  hank  has  a  general  authority  to  part  with  his 

employer's  money  in  payment  of  siLch  cheques  as  he  may  think 

genuine : 
Where,  therefore,  money  has  been  obtained  from  a  cashier  at  a  bank 

on  a  forged  cheque  knomngly,  it  does  not  amount  to  the  ervme  of 

larceny, 

CASE  reserved  for  the  opinion  of  tlds  Court  by  the  Common 
Serjeant  of  the  City  of  London. 

Charles  Prince  was  tried  before  me  at  the  Augost  Session  of 
the  Central  Criminal  Conrt,  on  an  indictment  charging  him,  in 
the  first  count,  with  stealing  money  to  the  amount  of  lOOZ.,  the 
property  of  Henry  Allen ;  in  the  second  count  with  receiving  the 
same  knowing  it  to  have  been  stolen ;  and  in  two  other  counts 
the  ownership  of  the  money  was  laid  in  the  London  and  West- 
minster Bank. 

It  appeared  in  evidence  that  the  prosecutor,  Heniy  Alien,  had 
paid  moneys  amounting  to  900Z.  into  the  London  and  W  estminster 
bank  on  a  deposit  account  in  his  name,  and  on  the  27th  of  April, 
1868,  that  sum  was  standing  to  his  credit  at  the  bank.  On  that 
day  the  wife  of  Henry  Allen  presented  at  the  bank  a  forged  order 
purporting  to  be  the  order  of  the  said  Henry  Allen  for  payment  of 
the  deposit,  and  the  cashier  at  the  bank  believing  the  authority  to 
be  genuine^  paid  to  her  the  deposit  and  interest  in  eight  bank 
notes  of  loot,  each  and  other  notes. 

Among  the  notes  of  lOOZ.  was  one  No.  72,799,  dated  the  19th 
of  November,  1867. 

On  the  1st  of  July,  1868,  the  wife  of  Henry  Allen  left  him  and 
his  house ;  and  she  and  the  prisoner  were  shortly  afterwards  found 
on  board  a  steamboat  at  Queenstown,  on  its  way  from  Liverpool 
to  New  York,  passing  as  Mr.  and  Mrs.  Prince,  Mrs.  Allen  then 

(a)  Reported  by  Jobh  Thomp80N|  Bsq.,  Ban-isler-at-Law. 
VOL.  XI.  0 


194 


CRIMHrAL  LAW   CASES. 


Rn. 

V, 

Chabum 
VvmcE, 

1868. 

Lcareemf~~- 
Evidaiee, 


having  in  her  possession  nearly  all  the  remainder  of  the  notes 
obtained  from  the  bank. 

The  note  for  lOOZ.,  No.  72,799,  was  proved  to  have  been  paid 
awaj  by  the  prisoner  in  payment  for  some  sheep  in  May,  1868, 
and  he  said  he  had  it  from  Mrs.  Allen. 

Upon  this  evidence  it  was  objected  by  prisoner's  counsel  that 
the  counts  alleging  the  property  in  Henry  Allen  must  fail,  as 
the  note  had  never  been  in  his  possession ;  and  that,  as  to  the 
other  counts,  the  evidence  did  not  show  any  larceny  of  the  note 
from  the  bank  by  ihe  wife,  but  rather  an  obtaining  by  forgeiy  or 
&lse  pretences  by  her,  and  that  the  receipt  by  the  prisoner  from 
her  was  not  a  receipt  of  stolen  property. 

I  held,  however,  that  the  forged  order  presented  by  the  wife 
was,  under  the  circumstances,  a  mere  mode  of  committing  a 
larceny  against  the  London  and  Westminster  Bank,  and  that  the 
prisoner  was  liable  to  be  convicted  on  the  fourth  count. 

The  jury  found  the  prisoner  guilty  on  that  count,  and  I  respited 
judgment,  and  reserved  for  the  consideration  of  the  Court  the 
question  whether  the  obtaining  the  note  from  the  bank  by  Mrs. 
Allen,  under  the  circumstances  stated,  was  a  larceny  by  her.  If 
not,  the  conviction  must  be  reversed. 

The  prisoner  remains  in  custody  awaiting  judgment. 

Thomas  Ghambebs. 

A.  J.  H.  Oollin$f  for  the  prisoner. — ^The  prisoner  was  convicted 
on  the  fourth  count  of  receiving  the  money,  knowing  it  to  have 
been  stolen  from  the  London  and  Westminster  Bank,  and  there- 
fore, if  there  was  no  larceny  committed  on  the  bank,  the  conviction 
must  be  quashed.  A  bai]Jt  cashier  has  power  to  part  with  the 
possession  and  property  of  the  bank  money  in  payment  of  cheques 
which  he  beUeves  genuine.  In  Story  on  Agency,  par.  114,  it  is 
said :  '^  It  may  be  stated  as  a  general  proposition,  that  the  officers 
of  a  bank  are  held  out  to  the  public  as  having  authority  to  act 
according  to  the  general  usage,  practice,  and  course  of  business 
of  such  institutions,  and  that  their  acts,  within  the  scope  of  such 
usage,  practice,  and  course  of  business  bind  the  bank  in  favour 
of  third  persons  having  no  knowledge  to  the  contrary.  The 
cashier  of  a  bank  is  usually  intrusted  with  all  the  funds  of  the  bank 
in  cash,  notes,  bills,  and  other  choses  in  action,  to  be  used  from 
time  to  time  for  the  ordinary  and  extraordinary  exigencies  of  the 
bank.^'  And  in  par.  115  :  ^^  If  the  cashier  of  a  bank  should  pay 
to  a  hona-fide  holder  a  forged  cheque  drawn  upon  the  bank,  the 
payment  could  not  be  recalled,  it  would  be  obligatory ;  for  it  is 
within  the  duty  of  the  cashier  to  answer  drafts  drawn  on  the  bank, 
and  the  bank  intrusts  him  with  an  implied  authority  to  decide 
upon  the  genuineness  of  the  handwriting  of  the  drawer  of  the 
cheque  when  presented  for  payment : "  {JBanh  of  United  States  v. 
Bank  of  Georgia,  10  Wheat.  R.  832.)  So  also  in  Chambers  v. 
Miller  (82  L.  J,  0.  P.  30)  it  was  held  that  the  transfer  of  money 
by  a  cashier  of  a  bank  in  payment  of  a  cheque  drawn  by  a  person 
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who  lias  no  assets  at  the  bank  is  complete^  and  the  cashier  has  no 
right  to  take  the  money  back  from  the  payee  by  force,  and  the 
bank  could  not  have  recovered  it  from  the  payee  in  an  action. 
[Blackburn,  J. — ^There  the  cheque  was  a  genuine  one,  but  the 
drawer's  account  was  overdrawn.  That  case  is  clear  enough.] 
In  Beg.  v.  Jackson  (1  Moo.  C.  C.  119),  where  a  pawnbroker's 
servant,  who  had  a  general  authority  from  his  master  to  act  in 
his  business,  deUvered  up  a  pledge  to  the  pawnor  upon  receiving 
a  parcel  which  he  supposed  to  contain  diamonds,  and  under  that 
belief  parted  with  the  pledge  entirely,  but  the  parcel  contained 
stones  of  no  value,  this  was  holden  to  be  no  larceny,  because  the 
servant  who  had  a  general  authority  from  the  master  parted  with 
the  propertv  and  ownership,  not  merely  with  the  possession.  So 
in  Beg.  v.  Adamia  (1  Den.  88,  0.  C),  where  the  prisoner  went  to  a 
shop  with  a  forged  order,  and  obtained  from  the  shopkeeper  a 
quantity  of  bacon  and  hams,  the  shopkeeper  believing  the  order 
to  be  a  genuine  one,  this  was  holden  not  to  be  a  h^ceny.  In 
1  Hale  P.  0.  506,  it  is  said :  "  If  A.  comes  to  B.  and  by  a  false 
message  or  token  receives  money  of  him,  and  carries  it  away,  it 
is  no  felony,  but  a  cheat,  punishable  by  indictment  at  common 
law,  or  upon  the  statute  of  33  Hen.  8,  c.  1,  by  sitting  in  the 
pillory.^'  See  also  Boscoe  0.  L.  612.  The  same  point  was 
determined  in  Rex  v.  Parks  (2  Bast  P.  C.  671),  Bex  v.  Atkinson 
(2  East  P.  C.  673),  and  Bex  v.  Essex  (27  L.  J.  M.  0.  20).  The 
distinction  is  between  servants  or  agents  having  a  general  or 
limited  authority  only  to  deal  with  their  master's  property.  In 
Beg.  V.  Barnes  (2  Den.  0.  C.  59)  a  servant  had  authority  in  the 
absence  of  the  chief  clerk  to  buy  kitchen  stuff  for  his  masters^ 
and  to  make  payment  to  the  seller ;  the  chief  clerk  was  authorised 
to  repay  A.  for  such  purchases  on  production  by  A.  of  a  ticket 
containing  a  statement  of  such  a  purchase  having  been  made.  A. 
produced  to  the  chief  clerk  a  ticket  containing  a  statement  of 
a  purchase  which  had  not  in  fact  been  made,  and  thereupon  the 
chief  clerk  paid  him  2s.  Sd.,  this  was  held  not  to  be  larceny,  but 
false  pretences.  So  where  a  clerk  in  a  savings  bank  obtained  a 
cheque  from  the  manager  upon  a  false  representation  that  a 
depositor  had  given  notice  of  withdrawal,  and  for  the  purpose  of 
handing  it  over  to  the  depositor,  and  it  was  found  to  be  the  course 
of  business  that  if  a  depositor  could  not  attend  at  the  proper  time 
to  receive  the  cheque  it  was  handed  to  the  prisoner  as  the  agent 
of  the  depositor,  this  was  held  to  be  false  pretences,  and  not 
larceny.  Upon  these  authorities  it  is  submitted  that  the  cashier 
having  parted  with  the  property  in,  as  well  as  the  possession  of, 
the  1002.  note  this  conviction  must  be  quashed. 

Poland,  for  the  prosecution. — This  is  a  case  of  larceny,  for  the 
cashier  of  the  bank  had  no  power  to  part  with  the  property  in  the 
money.  No  doubt  the  authorities  are  conflicting ;  but  in  most  of 
the  cases  cited  for  the  prisoner  there  was  an  intention  on  the  part 
of  the  owner  at  the  time  to  part  with  the  property  allegea  to 
be  stolen,  as  in  Beg.  v.  Adamis  and  Bex  v.  Atkinson.   As  to  Beg.  v. 
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Jackson,  which  is  somewhat  like  the  present^  the  Judges  said  that 
the  servants  had  a  general  authority^  and  did  part  with  the 
property  and  ownership.  [Bovill,  C.J. — The  cashier  of  a  bank 
is  the  only  person  who  detis  with  the  money  in  the  till  for  the 
purpose  of  paying  it  away  over  the  counter,  and  he  is  the  person 
who  is  to  judge  of  the  genuineness  of  the  signature  to  a  cheque.] 
But  the  money  does  not  pass  to  the  payee  when  obtcdned  by 
a  deceit  practised  on  the  clerk.  In  Reg,  v.  Longstreeth  (1  Moo. 
C.  C.  137),  it  was  held  that  obtaining  a  parcel  from  a  carrier's 
servant  by  falsely  pretending  to  be  the  person  to  whom  it  was 
directed,  if  obtained  animo  furandi,  is  a  larceny,  Blackburn,  J. 
— There  the  servant  had  no  authority  to  part  with  the  ownership 
to  any  but  the  right  person.]  The  carrier's  servant  would  have 
the  same  authority  as  the  cashier  to  decide  as  to  the  identity  of 
the  person  owning  the  parcel.  The  bank  clerk  can  scarcely  have 
power  to  give  away  money  on  what  turns  out  to  be  a  fictitious 
cheque.  In  Rex  v.  Wilki/ns  (1  Leach  C.  C.  520),  where  the 
prisoner,  animo  furandi,  obtained  by  a  false  pretence  hats  from 
the  prosecutor's  servant,  who  was  sent  to  deliver  them  at  a 
particular  place,  that  was  holden  to  be  leurceny.  [Blackburn,  J. 
— ^There  the  servant  had  no  authority  to  part  with  the  property 
at  all.]  In  Rex  v.  Small  (8  C.  &  P.  46),  where  a  servant  was 
sent  with  goods  and  change  for  a  crown  piece  to  be  delivered  at 
a  particular  house,  and,  on  the  way,  the  prisoner  met  the  servant 
and  fraudulently  induced  him  to  part  with  the  goods  and  change 
for  a  bad  crown  piece,  this  was  held  to  be  larceny.  In  the 
note  to  that  case  is  the  following  passage :  "  2  Fost.  P.  C.  673 ; 
1  Leach,  520 ;  Boscoe,  p.  493.  In  that  case  Gould,  J.,  in  stating  the 
reasons  of  the  judgment,  laid  down  the  following  rules  as  clearly 
settled ;  that  the  possession  of  personal  chattels  follows  the  right 
of  property  in  them ;  that  the  possession  of  the  servant  was  the 
possession  of  the  master,  which  could  not  be  divested  by  a  tortious 
taking  from  the  servant ;  that  this  rule  held  in  all  cases  where 
servants  had  not  the  absolute  dominion  over  the  property,  but 
were  only  intrusted  with  the  care  or  custody  of  it  for  a  par- 
ticular purpose."  In  Reg,  v,  Stewart  (1  Cox  Grim.  Gas.  1/4), 
where  goods  were  ordered  by  the  prisoner  to  be  sent  to  a 
particular  place ;  and  they  were  so  sent  by  a  servant  who  had 
orders  not  to  part  with  them  without  the  price,  and  the  prisoner 
induced  the  servant  to  take  a  valueless  cheque  as  payment,  and 
so  obtained  the  goods,  this  was  holden  to  be  larceny.  On  these 
grounds  it  is  submitted  that  the  conviction  was  good. 

BoviLL,  G.J. — ^I  am  of  opinion  that  this  conviction  cannot  be 
supported.  The  distinction  between  larceny  and  false  pretences 
is  very  material.  The  one  is  a  felony,  and  the  other  a  misde- 
meanor; and  although,  by  reason  of  modem  legislation,  it  has 
become  not  of  so  much  importance  as  formerly,  it  is  still  desirable 
to  keep  up  the  distinction.  To  constitute  a  larceny  there  must  be 
a  taking  of  the  property  against  the  will  of  the  owner,  which  is 
the  essence  of  the  crime  of  larceny.     The  authorities  cited  by  the 
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counsel  for  the  prisoner  show  that  where  the  property  has  been 
obtained  voluntarily  from  the  owner,  or  a  servant  acting  within 
the  scope  of  his  authority,  the  offence  does  not  amount  to  larceny. 
The  cases  cited  for  the  prosecution  were  cases  where  the  servant 
who  parted  with  the  property  had  a  limited  authority  only.  In 
the  present  case  the  cashier  of  the  bank  was  acting  within  his 
authority  in  parting  with  the  possession  and  property  in  the 
money.  And  if,  as  in  this  case,  that  was  done  with  the  intention 
of  divesting  his  employers  of  the  property,  the  oonviction  cannot 
be  sustained.  Unaer  these  circumstances  the  conviction  must  be 
quashed. 

Channell,  B. — ^I  am  of  the  same  opinion.  The  cases  cited  for 
the  prisoner  are  distinguishable  from  those  cited  for  the  prosecu- 
tion. In  the  one  set  of  cases  the  servant  was  acting  under  a 
general  authority;  in  the  other,  under  a  special  and  limited 
authority.  If  the  transaction  is  one  where  the  servant  had  a 
general  authority,  and  he  has  done  all  that  he  intended  to  do  in 
order  to  pass  the  property,  the  property  passes  from  the  master. 
Therefore,  here  the  money  passed  to  Mrs.  Allen,  and  cannot  be 
said  to  have  been  stolen.     Tlie  conviction  is  bad. 

Btlbs,  J. — I  am  of  the  same  opinion.  My  judgment  is  founded 
on  the  weight  and  balance  of  authority. 

BiACXBUBK,  J. — ^I  am  of  the  same  opinion.  In  the  old  times 
larceny  was  a  capital  felony,  and  the  taking  of  the  property  stolen 
must  have  been  proved  to  have  been  against  the  will  of  the 
owner.  The  courts  held  that  where  the  owner  intended  to  part 
with  the  property  in  the  thing  alleged  to  have  been  stolen,  that 
was  not  hircenj ;  and  also  that  where  the  servant  or  agent  had  a 
general  authority  to  part  with  his  employer's  property  in  the 
management  of  the  business,  there  the  offence  was  not  larceny  if 
he  intended  to  part  with  the  property  wrongfully  obtained.  The 
case  was  different  if  the  servant  or  agent  had  not  authority  to 
part  with  the  property.  The  diflSculty  is  to  decide  whether  a 
given  case  falls  within  the  one  class  or  the  other.  Where  a 
servant  has  no  general  authority  to  deal  with  his  master's 
property,  but  he  is  told  to  deliver  a  parcel  to  A.  B.,  and  no  one 
else,  then  he  is  acting  under  a  limited  authority ;  and  it  was  held 
by  the  Judges  that  a  person  obtaining  the  parcel  from  the  servant 
by  fraud  was  guilty  of  larceny :  {Beg,  v.  Longstreeth) ,  The  same 
Judges  had  a  short  time  previously  decided  the  case  of  Bex  v. 
Jackson.  A  cashier  of  a  bank  has  a  general  authority  to  part 
with  his  employer's  money  if  a  person  presents  a  cheque  to  him, 
if  he  behoves  the  cheque  to  be  a  genuine  one ;  and  if  he  does  so, 
and  it  turns  out  to  be  a  forged  cheque,  the  offence  is  not  larceny. 

Lush,  J. — I  am  of  the  same  opinion.  The  cashier  of  a  bank  is 
placed  at  the  counter  for  the  purpose  of  parting  with  the  money 
of  his  masters  in  payment  of  cheques  as  he  thmks  fit.  In  this 
case  the  money  was  parted  with  by  the  cashier  to  Mrs.  Allen  for  a 
cheque  which  he  believed  to  be  genuine.  It  is  not  a  case  of 
larceny  therefore.  Conviction  quashed. 


Raa. 

o. 
Ohablbs 
Pbinok. 

1868. 

Larcemf — 
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COURT  OP  CRIMINAL  APPEAL. 

November  16,  1868. 

(Before  Bovill,  C.J.,  Channbll,  B.,  Byles,  Blackburn,  and 

Lush,  JJ.) 

Reg.  V,  James  AKDSBSON.(a) 

Manslaughter — Foreigner — British  ship — Jurisdiction, 

A  foreigner,  one  of  the  crew  of  a  British  ship,  committed  man- 
slaughter on  boa/rd  a  British  ship  ivhile  it  was  in  a  tidal  river  in 
the  empire  of  France.  The  ship  was  in  a  part  of  the  river  where 
the  tide  ebbs  a/nd  flows,  a/nd  where  great  ships  go  : 

Held,  that  the  Geni/rai  Criminal  Court  h^  jurisdiction  to  try  the 
offender. 

CASE  reserved  by  Byles,  J.,  at  the  October  Sessions  of  the 
Central    Criminal   Court,   1868,   for  the  opinion   of   this 
Court,  (fe) 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-atr-Law. 

(6)  The  following  is  an  abstract  of  the  indictment  and  the  material  parts  of  the 
evidence : — 

James  Anderson  was  indicted  for  that  he,  being  a  seaman  on  board  the  Ha{fiefd 
Brothers f  a  British  ship  afloat  ont  of  Her  Majesty's  dominions,  namely,  on  the  river 
Garonne,  at  Panillac,  in  France,  did,  on  the  18th  of  September,  mnrder  John  Williams 
on  board  the  said  ship.  Second  count  alleged  that  he  was  a  British  subject.  Third 
count :  That  the  murder  was  committed  at  Bordeaux,  in  France,  and  that  the  prisoner 
was  a  seaman  on  board  the  Hatfield  Brothers,  Fourth  count  same  as  the  third,  only 
alleged  that  he  was  a  British  subject.  Fifth  count :  That  the  murder  was  committed 
on  the  high  seas,  and  that  the  prisoner  was  a  British  subject.  Sixth  count :  That  it 
was  committed  on  board  a  British  ship  in  a  foreign  port,  namely,  Bordeaux.  Seventh 
count  same  as  fifth,  but  omitting  the  last  allegation.  Eighth  count:  That  the 
prisoner  was  a  subject  of  Her  Majesty  on  land  out  of  the  United  Kingdom,  namely,  at 
Bordeaux.    Ninth  count :  Murder  in  the  ordinary  form. 

The  first  witness  (Jeffery  Powers)  examined  said :  I  was  bne  of  the  crew  of  the 
Hatfield  Brothers,  I  joined  her  on  her  last  voyage ;  she  sailed  from  Philadelphia ;  she 
belonged  to  Yarmouth,  Nova  Scotia ;  she  carried  the  English  flag.  William  Hatfield 
was  the  master,  the  same  person  that  I  saw  before  the  English  consul  at  Bordeaux. 
On  the  1 7th  of  September  the  vessel  was  in  the  Qaronne.  On  the  18th  she  anchored 
about  half-way  up  the  river  towards  Bordeaux  near  side ;  she  was  afloat  about  SOOyds. 
from  the  shore  on  the  nearest  side ;  the  river  is  about  half  a  mile  wide  at  that  point ; 
the  tide  flows  there. 

William  Champion  Parsons :  I  am  a  clerk  in  the  Custom  House,  London.  I 
produce  a  duplicate  of  the  registration  of  the  Hatfield  Brothers  ;  it  is  a  certified  copy. 
It  is  registered  as  a  British  ship,  "*  Port  of  Registry,  Yarmouth,  N.S.,"  that  is,  *'  Nora 
Scotia,'*  British  built,  200  tons.    Frederick  Hatfield,  captain  and  part  owner.  No.  61,997. 
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James  Anderson^  an  American  citizen^  was  indicted  for  murder        *^**- 
on  board  a  vessel^  belonging  to  the  port  of  Yarmouth  in  Nova       jamm 
Scotia.     She  was  registered  in  London^  and  was  sailing  under  the    Andbrbon. 
British  flag.  — 

At  the  time  of  the  offence  committed  the  vessel  was  in  the  ' 

river  (Jaronne^  within  the  boundaries  of  the  French  empire^  on  Jwrudicdm^ 
her  way  up  to  Bordeaux^  which  city  is  by  the  course  of  the  river    S]^"^"^ 
about  ninety  miles  from  the  open  sea.     The  vessel  had  proceeded  ^ 

about  half-way  up  the  river^  and  was  at  the  time  of  the  offence 
about  800  yards  firom  the  nearest  shore^  the  river  at  that  place 
being  about  half  a  mile  wide. 

The  tide  flows  up  to  the  place  and  beyond  it. 

No  evidence  was  given  whether  the  place  was  or  was  not  within 
the  limits  of  the  port  of  Bordeaux. 

It  was  objected  for  the  prisoner  that  the  offence  having  been 
committed  within  the  empire  of  France^  the  vessel  being  a  colonial 
vessel,  and  the  prisoner  an  American  citizen^  the  Court  had  no 
jurisdiction  to  tiy  him. 

I  expressed  an  opinion  unfavourable  to  the  objection^  but 
agreed  to  grant  a  case  for  the  opinion  of  this  Court. 

The  prisoner  was  convicted  oi  manslaughter. 

J.  Babnabd  Btlxs. 

MimicMu  Williams,  for  the  prisoner. — It  is  submitted  that  the 
Central  Criminal  Court  had  no  jurisdiction  under  the  4  &  5  Will.  4, 
0.  36,  s.  22(a)  to  try  the  prisoner,  he  being  a  foreigner  (&)  and 
the  offence  having  been  committed  in  foreign  parts.  *'  The  Mer- 
chant Shipping  Act,  1854''  (17  &  18  Vict.  c.  104, -s.  267),  enacts 
that  ''  All  offences  i^ainst  property  or  person  committed  in  or  at 
any  place  either  ashore  or  afloat  out  of  Her  Majesty's  dominions 
by  any  master,  seaman,  or  apprentice  who  at  the  time  when  the 
offence  is  committed  is,  or  within  three  months  previously  has 
been,  employed  in  any  British  ship  shall  be  deemed  to  be  offences 
of  the  same    nature  respectively,  and  be  liable  to  the   same 

(a)  "And  whereM  it  is  expedient  that  persons  charged  with  certam  ofiFences 
committed  on  the  liigh  seas  and  other  places  within  the  jurisdiction  of  the  Admiralty 
of  England  shonld  speedily  be  brought  to  trial :  Be  it  therefore  enacted,  by  and  wit& 
the  aathority  aforesaid,  that  it  shall  and  may  be  lawful  for  the  Justices  and  Judges  of 
oyer  and  terminer  and  gaol  deliyery  to  be  named  in  and  appointed  by  the  commis- 
sions to  be  issued  under  the  authority  of  this  act,  or  any  two  or  more  of  them,  to 
inquire  of,  hear,  and  determine  any  offence  or  offences  committed,  or  alleged  to  hare 
bean  committed,  on  the  high  seas  and  other  places  within  the  jurisdiction  of  the 
Admiralty  of  England,  and  to  deliver  the  gaol  of  Newgate  of  any  person  or  persons 
committed  to  or  detained  therein  for  any  offence  or  offences  alleged  to  have  been  done 
and  committed  upon  the  high  seas  aforesaid  within  the  jurisdiction  of  the  Admiralty 
of  England;  and  aU  indictments  found,  and  trials  and  other  proceedings  had  and 
taken  by  and  before  the  said  Justices  and  Judges  of  oyer  and  terminer  and  gaol 
dellTery,  shaU  be  Talid  and  effectual  to  all  intents  and  purposes. whatsoever ;  and  that 
it  shall  and  may  be  lawful  for  any  three  of  the  said  Justices  and  Judges  of  oyer  and 
terminer  and  gaol  delivery  to  order  and  direct  the  payment  of  the  costs  and  expenses 
of  such  prosecutions  in  manner  prescribed  and  directed  by  the  before-recited  act 
(7  Geo.  4). 

(6)  The  Court  said  in  the  course  of  the  argument  that  it  must  be  taken  that  it  was 
satisfactorily  proved  at  the  trial  that  the  prisoner  was  a  foreigner  and  an  alien. 
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J^w>.        punisliments    respectively,    and  be   inquired  of,    heard,   tried, 

JiUfBB       determined,   and    adjudged  in  the  same  manner  and  by  the 

ANDiBsoir.    same  courts   and  in  the  same  places  as  if   such  offences   had 

-—        been  committed  within   the  jurisdiction  of   the  Admiralty  of 

'       England ;  and  the  costs  and  expenses  of  the  prosecution  of  any 

JuritdicHon-^  such  offenco  may  be  directed  to  be  paid  as  in  the  case  of  costs 
^JI^^T  and  expenses  of  prosecutions  for  offences  committed  within  the 
*^'  jurisdiction  of  the  Admiralty  of  England/'  That  enactment 
applies  only  to  British  subjects  employed  in  British  ships,  and 
not  to  foreigners.  The  marginal  note  to  the  section  is,  '*  Offences 
committed  by  British  seamen  at  foreign  ports  to  be  within  the 
Admiralty  jurisdiction/'  Sir  G.  0.  Lewis  on  Foreign  Juris- 
diction, p.  24,  comments  on  the  above  section,  and  says,  ^'  It 
seems  that  under  this  provision  a  theft  or  even  a  common  assault 
committed  by  a  British  seaman  upon  a  native  in  a  foreign  port 
might  be  the  subject  of  an  indictment  in  England;''  but,  he  adds, 
*'it  is  possible,  however,  that  the  very  extensive  terms  of  this 
enactment  might  receive  some  limitation  from  judicial  interpreta- 
tion/' No  doubt  the  Merchant  Shipping  Amendment  Act  (18  & 
19  Vict.  c.  91,  s.  22)  will  be  relied  on,  which  enacts  that  "  If  any 
person,  being  a  British  subject,  charged  with  having  committed 
any  crime  or  offence  on  board  any  British  ship  on  the  high  seas, 
or  in  any  foreign  port  or  harbour;  or  if  any  person,  not  being  a 
British  subject,  charged  with  having  committed  any  crime  or 
offence  on  board  any  British  ship  on  the  high  seas,  is  found 
within  the  jurisdiction  of  any  court  of  justice  in  Her  Majesty's 
dominions  which  would  have  had  cognisance  of  such  crime  or 
offence  if  committed  within  the  limits  of  its  ordinary  jurisdiction, 
such  Court  shall  have  jurisdiction  to  hear  and  try  the  case  as  if 
such  crime  or  offence  had  been  committed  within  such  limits,"  &c. 
It  is  submitted  that  this  section  does  not  apply,  for  the  vessel  was 
not  on  the  high  seas  at  the  time  the  offence  was  committed. 
[Blackburn,  J. — ^A  ship  bearing  a  national  flag  is  part  of  the 
territory  of  the  nation  whose  flag  she  carries,  and  her  crew  are 
as  much  subject  to  its  laws  as  if  they  had  actually  been  in  her 
territory.  Lush,  J. — Had  this  section  any  further  object  than  to 
prescribe  the  offence  and  mode  of  trial  ?  If  not,  then  it  would 
apply  only  to  British  subjects  and  known  offences,  and  not  extend 
the  ambit  of  the  former  provisions.  I  cannot  think  it  would 
extend  to  the  case  of  a  foreigner  who  had  committed  an  offence 
within  three  months  after  leaving  the  ship,  and  had  then  returned 
to  this  country.  Bovill,  C.J. — Have  you  referred  to  Ortolan's 
"  Regies  Internationales  et  Diplomatic  de  la  Mer  ?  "  His  Lordship 
then  quoted  from  it  at  pp.  269,  271  (ed.  4)  (a).]      In  Depardo's 

(a)  The  following  is  the  passage  quoted  by  his  Lordship :  •— 

M.  Ortolan  says,  *'  M.  Wheaton  dans  son  '*  Traits  de  Droit  International "  d*aocord 
en  cela  avec  d*antres  ^crivains,  formnle  le  principe  g^ndral  que  *Les  b&timents 
marchands  d*an  dt&t  qaeloonque  entr^  dans  les  ports  d*un  antre  4t4t,  ne  sont  pas 
exempts  do  la  jurisdiction  locale,  k  moins  d'une  convention  expresse ;  et  quUls  le  sont 
seulement  en  ce  quo  w  616  pr^vu  par  une  telle  convention.'  Suivant  la  doctrine 
Frasfaise  cette  proposition  est  trto  absolue  ot  susceptible  do  quelques  restrictions. 
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ease  (1  Tannt.  26),  the  prisoner,  a  Spaniard,  was  taken  prisoner        ^^* 
at  sea  by  a  British  vessel,  and,  whilst  abroad,  entered  on  board  an       jjjim 
Indiaman  as  one  of  the  crew,  sailed  to  China,  and  murdered  an    Ambbbboit. 
Englishman  in  the  Canton  river,  the  ship  at  the  time  being  in        tt~: 

the  tideway  about  eighty  miles  from  the  sea.     It  was  argued  for        ' 

the  prisoner,  on  a  case  reserved  for  the  opinion  of  the  twelve  JuHsdutunh-- 

Judges,  that  he  was  not  liable  to  be  tried  in  this  country  because   5!J^?2u» 

he  never  became  subject  to  the  laws  of  it,  and  that  he  did  not  *^" 

become  so  by  entering  on  board  the  Indiaman.     No  judgment 

was  given  in  the  case,  but  the  prisoner  was  discharged.     In  Bex 

V.  De  Mattes  (7  C.  &  P.  458),  tiie  prisoner,  a  Spaniard,  having 

been  employed  on  a  British  ship,  left  it,  and  became  located  at 

2ianzibar,  an  island  in   the  Indian  seas,  under  the  dominion  of 

an  Arab  king*    While  on  shore,  he  engaged  in  an  encounter 

with    one    of   the  crew,    and    inflicted    on    him   blows,    6^m 

the  effects  of  which  the  seaman  afterwards  died  on  board  the 

ship ;  and  it  was  held  that  there  was  no  jurisdiction  to  try  the 

prisoner  in  this  country.       [Blackbubn,  J. — But  Vaughan,  J., 

there  said,  that  though  the  prisoner  was  on  board  ship  for  a  time, 

it  seemed  that  the  articles  were  abandoned  and  he  was  living  on 

shore  and  had  been  so  for  months  at  the  time  of  the  commission 

of  the  offence.]    In  Beg,  v.  Leuris  (1  Dears.  &  B.  C.  C.  122),  it  was 

held  that  a  foreigner  who  kills  another  foreiraer  abroad,  on  land 

out  of  the  Queen's  dominions,  or  on  the  high  seas  on  board  a 

foreign  ship,  is  not  triable  in  England.     [Blacebubn,  J.,  referred 

to  Beg.  V.  Lopez  (1  Dears.  &  B.  C.  C.  525),  which  shows  that  if  the 

ship  had  been  a  British  one,  he  would  have  been  triable  here.] 

The  learned  counsel  then  referred  to  the  cases  of  The  United 

States  V.  Holmes  (5  Wheat.  Rep.  412),  Bex  v.  Allen  (1  Moo.  C.  0. 

494),  and  Bex  v.  Jemot  (Old  Bailey,  1812,  MS.). 

Poland  {Beasley  with  him),  for  the  prosecution. — ^The  conviction 
was  right.  It  is  not  necessary  to  contend  that  the  section  of  the 
Merchant  Shipping  Act  applies  in  its  terms  to  this  case.  It  may 
be  read  as  desJmg  with  British  subjects  only,  but  then  all  persons 
are  in  one  sense  such  if  they  are  subject  to  the  British  laws.  Lord 
Hale  (1  Hale  P.  0.  542)  says  :  "  Though  the  stat.  21  Hen.  8,  c.  11, 
speaks  of  the  king^s  subjects,  it  extends  to  aliens  robbed;  for 
though  they  are  not  the  king^s  natural-bom  subjects  they  are 
the  king's  subjects  when  in  JSngland  by  local  allegiance.^'     In 

Voiei  comment  en  France,  k  ddfant  de  conTention  Bpteiale,  est  entendae  et  pratique  la 
rtgle  de  droit  intemationid  snr  cette  mati^re.  Notre  l^slation  ^tablit  quant  aox 
iaite  que  se  paasent  k  bord  dee  navires  de  commerce  dans  nn  port  ou  dans  une  rade  en 
pays  stranger  one  distinction  entre,  1^,  d*une  part  lea  actes  de  pure  discipline  int^rienre 
da  navire;  on  mdme  lea  crimes  on  d^its  oommuns  commis  par  on  homme  de 
r^uipage  eontre  nn  autre  homme  du  mdme  ^uipage  lorsque  la  tranquillity  du  port 
B*en  est  pas  compromise ;  et  2**,  d*autre  part  les  crimes  ou  d^ts  commis' mdme  k  bord 
oontre  dee  penonnes  ^trang^rea  k  I'^uipage  on  par  tout  autre  que  par  nn  bomme  de 
r^uipage ;  ou  mdme  ceux  commis  par  les  gens  de  I'^uipage  entre  eux  si  la  tran- 
quUlite  du  port  en  est  compromise.  A  regard  des  faits  de  la  premiere  daese  notre 
Ugislation  d&lare  que  les  droits  de  la  puissance  k  laquelle  appartient  le  navire  doivent 
dtre  leepect^ ;  que  rautorit<$  locale  par  con84$quent  ne  doit  pas  sMng^rer  dans  cos  faits 
k  moins  que  son  secours  ne  soit  rdclam^ ;  cos  faits  restent  done  sous  la  police  et  sous 
la  jnriadiotion  de  T^tat  auquel  appartient  le  navire." 
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^■^       Befpwrdo^B  case  the  contention  was  that  the  prisoner  was  an  alien 

Jj^fH       enemy ;  and  in  J26^.  v.  Lemis^  the  offence  was  committed  by  one 

AKDEaaovt.    foreigner  upon  another  in  a  foreign  vessel  npon  the  high  seas. 

— -        In  Eex  V.  De  Mattos,  the  prisoner  was  tried  nnder  a  special  com- 

'       mission  issued  under  the  9  Geo.  4,  c.  31,  s.  7,  and  acquitted  because 

JuriBtSetum^  (1)  he  was  not  a  British  snbjeQt  within  the  meaning  of  the  statute, 
^^•^  and  (2)  because  the  death  was  on  shipboard,  and  though  the  blows 
^'  were  inflicted  on  shoi*e  the  offence  was  committed  on  shipboard 
and  not  ^'  on  land  out  of  the  United  Eongdom/'  The  sea  is,  as  it 
were,  common  territory,  and  a  ship  is  a  sort  of  floating  island, 
and  persons  on  board  a  British  ship  do  not  cease  to  be  British 
subjects  when  it  is  in  foreign  parts.  In  Wheaton's  Inter- 
national Law,  202  (ed.  1863),  it  is  said,  ''  The  law  of  France 
in  respect  to  offences  and  torts  committed  on  board  foreign  mer- 
chant vessels  in  French  ports  establishes  a  twofold  distinction 
between — (1)  Acts  of  mere  interior  discipline  of  the  vessel,  or 
even  crimes  and  offences  committed  by  a  person  forming  part  of 
its  officers  and  crew  against  another  person  belonging  to  the 
same,  where  the  peace  of  the  port  is  not  thereby  disturbed.  (2) 
Crimes  and  offences  committed  on  board  the  vessel  against 
persons  not  forming  part  of  its  officer^  and  crew  or  by  any  other 
than  a  person  belonging  to  the  same ;  or  those  committed  by 
the  officers  and  crews  upon  each  other  if  the  peace  of  the  port 
is  thereby  disturbed.  In  respect  to  acts  of  the  first  class  the 
French  tribunals  decline  taking  jurisdiction.  The  French  law 
declares  that  the  rights  of  the  power  to  which  the  vessel  belongs 
should  be  respected,  and  that  the  local  authority  should  not 
interfere  unless  its  aid  is  demanded.  These  acts  therefore  remain 
under  the  police  and  jurisdiction  of  the  state  to  which  the  vessel 
belongs.  In  respect  to  those  of  the  second  class,  the  local  juris- 
diction is  asserted  by  those  tribunals.  It  is  based  on  the  principle 
that  the  protection  accorded  to  forei^  merchantmen  in  the  French 
ports  cannot  divest  the  territorial  jurisdiction,  so  far  as  the  interests 
of  the  state  are  affected ;  that  a  vessel  admitted  into  a  port  of  the 
state  is  of  right  subjected  to  the  police  regulations  of  the  place ; 
and,  that  its  crew  are  amenable  to  the  tribunals  of  the  country  for 
offences  committed  on  board  of  it  against  persons  not  belonging 
to  the  ship,  as  well  as  in  actions  for  civil  contracts  entered  into 
with  them ;  that  the  territorial  jurisdiction  for  this  class  of  cases 
is  undeniable.''  In  Bex  v.  AUen  (1  Moo.  C.  0.  494),  it  was  held 
that  larceny  on  board  a  British  ship  in  a  Chinese  river  is  within 
the  jurisdiction  of  the  Central  Criminal  Court,  "  the  place  being 
one  where  great  ships  go."  So  that  foreign  rivers  where  the  tide 
ebbs  and  flows  are  within  the  Admiralty  jurisdiction.  In  the 
United  States  v.  Wiltberger  (5  Wheat.  76,  Amer.  Rep.),  it  was 
held  that  the  courts  of  the  ITnited  States  have  no  jurisdiction 
under  the  act  of  April  30,  a.d.  1790,  c.  36,  of  the  crime  of  man- 
slaughter committed  by  the  master  upon  one  of  the  seamen  on 
board  a  merchant  vessel  of  the  United  States  lying  in  the  river 
Tigris  in  China,  thirty  miles  above  its  mouth  off  Whampoa,  about 
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100  yards  from  the  shore^  in  four  and  a  lialf  fathoms  of  water,  and        ^^'^ 
below  low-water  mark  ;  but  the  court  so  decided  on  the  ground       ja« 
that  the  offence  was  not  committed  *'  upon  the  land  or  on  the    Andbbson. 
seas/'  within  the  true   construction  of   that   statute.     In  the        "~ 

United  States  v.  Coombs  (12  Peters  71,  Amer.  Rep.),  it  was  laid        * 

down  that  the  Admiraltj  jurisdiction  is  limited  to  the  sea,  and  JuriscUctum^ 
to  the  tide  water  as  far  as  the  tide  flows.     In  Thomas  v.  Lane   S^^^^T" 
(2  Sumner   1),  it  was  held  that  "The  Admiralty  jurisdiction  ^ 

as  to  torts  depends  on  locality,  and  is  limited  to  torts 
committed  on  the  high  seas,  or  at  farthest  to  torts  committed 
on  the  waters  within  the  ebb  and  flow  of  the  tide.''  And  the 
marginal  note  also  says,  "  It  seems  that  torts  committed  on  tide 
waters  within  foreign  ports  are  within  the  Admiralty  jurisdiction." 
In  the  United  States  y.  Hamilton  (1  Mason  152,  Amer.  Bep.),  it 
was  held  that  larceny  on  board  an  American  ship  in  an  inclosed 
dock  in  a  foreign  port  is  not  punishable  under  the  statute  of  the 
30th  of  April,  1790,  and  Story,  J.,  said,  '^  The  place  where  the  ship 
lay  was  in  no  sense  the  high  seas."  The  Admiralty  has  neyer 
held  that  the  waters  of  the  hayens  where  the  tide  ebbs  and  flows 
are  properly  the  high  seas,  imless  those  waters  are  without  low- 
water  mark."  And  in  the  Propeller  Oenesse  Chief  v.  Fitzhugh 
(12  Howard  443,  Amer.  Rep.),  the  marginal  note  is  "The  Act  of 
Congress  of  the  26th  of  February,  a.d.  1845  (5th.  stat.  at  large, 
726),  extending  the  jurisdiction  of  the  district  courts  to  certain 
cases  upon  the  lakes  and  nayigable  waters  connecting  the  same 
is  consisl^jent  with  the  constitution  of  the  United  States.  It  does 
not  rest  upon  the  power  granted  to  Congress  to  regulate  com- 
merce, but  it  rests  upon  the  grounds  that  the  lakes  and  nayigable 
waters  connecting  them  are  within  the  scope  of  Admiral^  and 
maritime  jurisdiction,  as  known  and  understood  in  the  United 
States  when  the  constitution  was  adopted.  The  Admiralty  and 
maritime  jurisdiction  granted  to  the  Federal  Goyemments  by  the 
constitution*  of  the  United  States  is  not  limited  to  tide  waters, 
but  extends  to  all  public  nayigable  lakes  and  riyers  where  com- 
merce is  carried  on  between  different  States  or  with  a  foreign 
nation."  The  following  authorities  were  also  referred  to  :  1  Kent's 
Comm.,  10th  ed.,  p.  405,  et  seq,{a) ;  Parson's  Maritime  Law,  511 ; 
stats.  28  Hen.  8,  c.  15,  s.  1 ;  15  Ric.  2,  c.  3 ;  and  25  Hen.  8. 

(a)  In  1  ELent*8  Com.  10th  ed.  p.  405  it  is  said  that  "  it  was  maintained  that  in  very 
eany  periods  the  Admiralty  jnrisaiction  in  civil  oases  extended  to  all  maritime  causes 
and  contracts,  and  in  criminal  cases  to  all  torts  and  oJBfences,  as  well  in  ports  and 
havens  within  the  ebb  and  flow  of  the  tide  as  npon  the  high  seas ;  and  that  the  English 
Admiralty  was  formed  upon  the  same  common  model,  and  was  coextensive  in  point  of 
jurisdiction  with  the  maritime  courts  of  the  other  commercial  powers  of  Europe.  It 
was  shown  by  an  exposition  of  the  ancient  cases  that  Lord  Coke  was  mistaken  in  his 
attempt  to  confine  the  ancient  jurisdiction  of  the  Admiralty  to  the  high  seas,  and  to 
exclude  it  from  the  narrow  tide  waters  and  from  ports  and  havens.  The  court  agreed 
with  the  Admiralty  civilians  that  the  stats.  13  Rio.  2,  15  Ric.  2,  and  2  Hen.  4  did 
not  curtail  this  ancient  and  original  jurisdiction  of  the  Admiralty,  and  that,  consis- 
tently with  those  statutes,  the  Admiralty  might  exercise  jurisdiction  over  torts  and 
injuries  upon  the  high  seas  and  in  ports  wi&in  the  ebb  and  flow  of  the  tide,  and  in 
great  streams  below  the  first  bridges.  On  the  sea-shore  or  coast  high  and  low  water 
mark  determine  what  was  parcel  of  the  sea  and  what  was  tho  lino  of  division  between 
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^^■^  BoviLL,  C.J. — ^There  is  no  doubt  that  the  place  where  the 

Jj^asB       ofiFence  was  committed  was  within  the  territory  of  France,  and 

Amdebson.    that  the  prisoner  was  therefore  subject  to  the  laws  of  France, 

"—        which  the  local  authorities  of  that  realm  might  have  enforced  if 

■       so  minded ;  but  at  the  same  time,  in  point  of  law,  the  oflfence  was 

Jurisdicium—  also  Committed  within  British  territory,  for  the  prisoner  was  a 
^^*^*2[~  seaman  on  board  a  merchant  vessel,  which,  as  to  her  crew  and 
^'  master,  must  be  taken  to  have  been  at  the  time  under  the 
protection  of  the  British  flag,  and,  therefore,  also  amenable  to  the 
provisions  of  the  British  law.  It  is  true  that  the  prisoner  was  an 
American  citizen,  but  he  had  with  his  own  consent  embarked  on 
board  a  British  vessel  as  one  of  the  crew.  Although  the  prisoner 
was  subject  to  the  American  jurisprudence  as  an  American  citizen, 
and  to  the  law  of  France  as  having  committed  an  offence  within 
the  territory  of  France,  yet  he  must  also  be  considered  as  subject 
to  the  jurisdiction  of  British  law,  which  extends  to  the  protection 
of  British  vessels,  though  in  ports  belonging  to  another  country. 
From  the  passage  in  the  treatise  of  Ortolan,  already  quoted,  it 
appears  that,  with  regard  to  offences  committed  on  board  of 
foreign  vessels  within  the  French  territory,  the  French  nation  will 
not  assert  their  police  law  unless  invoked  by  the  master  of  the 
vessel,  or  unless  the  offence  leads  to  a  disturbance  of  the  peace  of 
the  port ;  and  several  instances  where  that  course  was  adopted 
are  mentioned.  Among  these  are  two  cases  where  offences  were 
committed  on  board  American  vessels — one  at  the  port  of 
Antwerp,  and  the  other  at  Marseilles — ^and  where,  on  the  local 
authorities  interfering,  the  American  Court  claimed  exclusive 

the  Admiralty  and  the  courts  of  law ;  and  it  waa  held  that  it  onght  to  be  so  considered, 
by  parity  of  reasoning,  where  the  tide  ebbs  and  flows  in  ports  and  havens ;  and  that 
the  Admiralty  jurisdiction  extends  to  all  tide  waters  in  havens  and  rivers  below  the 
first  bridges." 

The  following  passage  from  the  notes  at  p.  406  was  also  quoted :  '*  In  TTiomas  v.  Lane, 
in  the  case  of  Ubel  for  a  maritime  port,  it  was  admitted  that  the  Admiralty  had  no 
jurisdiction  over  torts,  except  those  that  were  maritime  or  committed  on  the  high 
seaa  or  on  waters  within  the  ebb  and  flow  of  the  tide,  and  that  the  courts  of  common 
law  denied  the  jurisdiction  if  the  waters  are  within  the  body  of  the  country.  It  waa 
held,  however,  to  be  a  clear  point  that  the  exception  applied  to  tide  waters  in  foreign 
countries,  and  that  the  Admiralty  jurisdiction  attached  to  torts  on  such  waters ;  but 
the  libel  must  aver  that  the  trespass  was  on  a  tide  water  in  a  foreign  country,  and  it 
cannot  be  taken  by  intendment.  It  was  expressly  held  in  the  cases  of  The  United 
States  V.  Ross  (1  Qallison  624)  and  The  United  States  v.  Pirates  (5  Wheat.  184)  that 
a  vessel  in  an  open  roadstoad  within  a  marine  league  of  the  shore  waa  upon  the  high 
sea  under  sect.  8  of  the  act  of  the  80th  of  April,  1790,  c.  9,  so  as  to  give  jurisdictioD  to 
the  courts  of  the  United  States.  The  high  seas  in  that  act  mean  any  waters  on  the 
sea-coast  which  are  without  the  boundaries  of  low- water  mark.  And  yet  again  it  was 
held  in  the  case  of  The  United  States  v.  Bobinson  (4  Mason  807)  that  an  oflfence 
committed  in  a  bay  entirely  landlocked  and  inclosed  by  reefs  was  not  committed  on 
the  high  seas.  The  cases  are  so  conflicting  that  it  seems  impossible  to  arrive  at  any 
definite  conclusion  on  the  subject.  It  seems  to  be  conceded  that  the  Admiralty  has 
an  established  jurisdiction  to  award  damages  for  torts  or  personal  wrongs  done  on  the 
high  seas ;  and  that  waters  within  the  ebb  and  flow  of  the  tide,  and  which  lie  within 
the  body  of  a  county,  are  not  in  England  within  the  Admiralty  jurisdiction 
(4  Instit.  184 ;  2  Brown  Gir.  and  Adm.  Law,  14  ;  The  Nicholas  Wilxen,  3  Hagg.  369), 
but  that  in  the  United  States  all  tide  waters,  though  within  tho  body  of  a  county,  are 
within  the  Admiralty  jurisdiction,  and  torts  committed  on  such  waters  are  cognisable 
by  the  Admiralty." 
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jurisdiction.     As  far  as  America  herself  is  concerned^  it  is  clear        ^^• 
that  she^  by  the  statutes  of  the  23rd  of  March,  1825,  has  made       jii!^ 
regulations  for  persons  on  board  her  vessels  in  foreign  parts,    Andkbsoii. 
and  we  have  adopted  the  same  course  of  legislation.     Our  vessels        "~ 

must  be  subject  to  the  laws  of  the  nation  at  any  of  whose  ports        * 

they  may  be,  and  also  to  the  laws  of  our  country,  to  which  they  JurutKetum-^ 
belong.     As  to  our  vessels  when  going  to  foreign  parts  we  have    £^"2^ 
the  right,  if  we  are  not  bound,  to  make  regulations.    America  has  '^^ 

set  us  a  strong  example  that  we  have  the  right  to  do  so.     In  the 
present  case,  if  it  were  necessary  to  decide  the  question  on  the 
17  &  18  Vict.  c.  104,  I  should  have  no  hesitation  in  saying  that  y 
we  now  not  only  legislate  for  British  subjects  on  board  of  British  / 
vessels,  but  also  for  all  those  who  form  the  crews  thereof,  and  that  I 
there  is  no  difficulty  in  so  construing  the  statute ;  but  it  is  not 
necessary  to   decide   that  point  now.      Independently  of  that 
statute,  the  general  law  is  sufficient  to  determine  this  case.    Here  / 
the  offence  was  committed  on  board  a  British  vessel  by  one  of  the  / 
crew,  and  it  makes  no  difference  whether  the  vessel  was  within  a 
foreign  port  or  not.     If  the  offence  had  been  committed  on  the 
high  seas  it  is  clear  that  it  would  have  been  within  the  juris- 
diction of  the  Admiralty,  and  the  Central  Criminal  Court  has  now 
the  same  extent  of  jurisdiction.     Does  it  make  any  difference 
because  the  vessel  was  in  the  river  Graronne  half-way  between  the 
sea  and  the  head  of  the  river  ?     The  place  where  the  offence  was' 
committed  was  in  a  navigable  part  of  the  river  below  bridge,  and 
where  the  tide  ebbs  and  flows,  and  great  ships  do  lie  and  hover. 
An  offence  committed  at  such  a  place,  according  to  the  authorities, 
is  within  the  Admiralty  jurisdiction,  and  it  is  the  same  as  if  the 
offence  had  been  committed  on  the  high  seas^  On  the  whole  I 
come  to  the  conclusion  that  the  prisoner  was  amenable  to  the 
British  law,  and  that  the  conviction  was  right. 

ChannelL;  B. — I  am  also  of  opinion  that  the  conviction  was 
right.  The  267th  section  of  the  Merchant  Shipping  Act  (17  &  18 
Vict.  c.  104)  has  been  referred  to.  I  agree  that  it  is  not  neces- 
sary to  pray  in  aid  that  statute.  When  the  question  arises  this 
Court  must  exercise  the  power  which  has  been  created  by  act  of 
Parliament  to  deal  with  the  case.  Nevertheless,  this  Coiurt  is  at 
liberty  to  ascertain  what  the  international  law  may  be,  and  con- 
strue the  words  of  the  statute  in  harmony  with  that  if  they  will 
bear  the  construction.  I  give  my  judgment  on  the  ground  that 
the  ship  was  within  the  Admiralty  jurisdiction  at  the  time  the 
offence  was  committed,  and  that  is  a  sufficient  ground  to  support 
the  conviction.  That  view  is  supported  by  the  decisions  in  Bex 
V.  Allen  and  Thomas  v.  Lane,  and  is  also  in  consonance  with  the 
text  books.  There  may  be  a  difficulty  in  completelv  reconciling 
Ths  United  States  v.  Wiltberger,  but  it  cannot  be  said  to  oe  in  conflict. 

Byles,  J. — I  am  of  the  same  opinion.  I  adhere  to  the  opinion 
that  I  expressed  at  the  trial.  A  British  ship  is,  for  the  purposes 
of  this  question,  like  a  floating  island ;  and,  when  a  crime  is  com- 
mitted on  board  a  British  ship,  it  is  within  the  jurisdiction  of  the 
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^■o-        Admiralty  Conrt,  and  therefore  of  the  Central  Oriminal  Court, 

J^MEs       *^^  ^^^  offender  is  as  amenable  to  British  law  as  if  he  had  stood 

Andeeson.    on  the  Isle  of  Wight  and  committed  the  crime.     Two  English 

and  two  American  cases  decide  that  a  crime  committed  on  board 

•        a  British  vessel  in  a  river  like  the  one  in  question,  where  there  is 

JuriscKctim—  the  flux  and  reflux  of  the  tide,  and  wherein  great  ships  do  hover, 
^«P««f7-  is  within  the  jurisdiction  of  the  Admiralty  Court ;  and  that  is  also 
aAip.  ^jj^  opinion  expressed  in  Kent's  Commentaries.  The  only  effect 
of  the  ship  being  within  the  ambit  of  French  territory  is  that 
there  might  have  been  concurrent  jurisdiction  had  the  French 
claimed  it.  I  give  no  opinion  on  the  question  whether  the  case 
comes  within  the  enactment  of  the  Merchant  Shipping  Act. 

Blackburn,  J. — I  am  of  the  same  opinion.  It  is  not  necessary 
to  decide  whether  the  case  comes  within  the  Merchant  Shipping 
Act.  If  the  offence  could  have  been  properly  tried  in  any 
English  court,  then  the  Central  Criminal  Court  had  jurisdiction 
to  try  it.  It  has  been  decided  by  a  number  of  cases  that  a 
ship  on  the  high  seas,  carrying  a  national  flag,  is  part  of  the 
territory  of  that  nation  whose  flag  she  carries ;  and  all  persons  on 
board  her  are  to  be  considered  as  subject  to  the  jurisdiction  of 
the  laws  of  that  nation,  as  much  so  as  if  they  had  been  on  land 
within  that  territory.  From  the  earliest  times  it  has  been  held 
that  the  maritime  courts  have  jurisdiction  over  offences  committed 
on  the  high  seas  where  great  ships  go,  which  are,  as  it  were, 
common  ground  to  all  nations,  and  that  the  jurisdiction  extends 
over  ships  in  rivers  or  places  where  great  ships  go  as  far  as  the 
tide  extends.  In  this  case  the  vessel  was  within  French  territory, 
and  subject  to  the  local  jurisdiction  if  the  French  authorities  had 
chosen  to  exercise  it.  Our  decisions  establish  that  the  Admiralty 
jurisdiction  extends  at  common  law  over  British  ships  on  the 
high  seas,  or  in  waters  where  great  ships  go  as  far  as  the  tide 
ebbs  and  flows.  The  cases  Bex  v.  Allen  and  Rex  v.  Jemot  are 
most  closely  in  point,  and  establish  that  offences  committed  on 
board  British  ships  in  places  where  great  ships  go  are  within  the 
jurisdiction  of  the  Court  of  Admiralty,  and  consequently  of  the 
Central  Criminal  Court.  In  America  it  appears,  from  the  case  of 
Ths  United  States  v.  Wiltberger,  that  it  was  held  that  the  United 
States  had  no  jurisdiction  in  the  case  of  the  crime  of  manslaughter 
committed  on  board  a  United  States  vessel  in  the  river  Tigris  in 
China ;  but,  as  I  understand  the  American  cases  of  Thomas  v.  Lane 
and  The  United  States  v.  OoombeSy  a  rule  more  in  conformity  with 
the  Enghsh  decisions  was  laid  down ;  and  upon  those  authorities 
I  take  it  that  the  American  courts  would  agree  with  us.  It  is 
clear,  therefore,  that  a  person  on  board  a  British  ship  is  amenable 
to  the  British  law  just  as  much  as  a  British  person  on  board  an 
American  ship  is  subject  to  the  American  law.  My  view  is,  that 
when  a  person  is  on  board  a  vessel  sailing  under  the  British  flag, 
and  commits  a  crime,  that  nation  has  a  right  to  punish  him  for 
the  crime  committed  by  him;  and  clearly  the  same  doctrine 
extends  to  those  who  are  members  of  the  crew  of  the  vessel. 
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LusH^  J. — I  am  of  the  same  opinion,    I  also  think  that  it  is  not  ^"^ 

necessary  to  resort  to  the  267th  section  of  17  &  18  Vict.  c.  104,  Jamkb 

to  support  this  conviction ;  and  I  oflFer  no  opinion  upon  the  con-  Anbkbson. 

struction  of  that  enactment.     I  give  my  judgment  in  this  case  on  tttt 

the  ground  that  the  offence  was  committed  on  board  a  British  ship  ' 

in  a  tidal  river,  navigable  for  seagoing  ships,  and  at  a  spot  where  Juris<Kction— 

there  is  the  flux  and  reflux  of  the  tide,  and  that  it  was  therefore  "£^2^***^ 


within  the  jurisdiction  of  the  Admiralty  C!ourt. 

Conviction  affirmed. 


British  thip. 


WESTERN  CIRCUIT. 

Devon  Summer  Assizes,  1861. 

Exeter y  July  27. 

(Before  Mr.  Justice  Byles.) 

Reg.  v.  Debbuiel  and  another,  (a) 

Venue — Ghiemsey — Lwrceny — Receiving . 

Indictment  for  la/rceny  cmd  receiving.  The  prisoner  had  stolen  goods 
in  Ghiemsey  cmd  brought  them  to  Englcmd,  where  he  was  taken 
and  committed  for  trial : 

Heldy  that  Guernsey  not  being  a  part  of  the  United  Kingdom,  the 
prisoner  could  not  he  convicted  of  larceny,  for  having  tliem  in 
possession  here,  nor  of  receiving  in  England  the  goods  so  stolen 
in  Ouemsey, 

INDICTMENT  for  larceny.  There  was  a  second  count  for 
receiving. 

GaHer,  for  the  prosecution. 

The  prisoner  had  robbed  a  house  in  Ghiemsey,  and  taken  the 
stolen  property  to  England,  where  he  was  apprehended  and 
committed  for  trial. 

Carter,  in  opening,  directed  his  Lordship^s  attention  to  the 
difficulties  of  the  case.  Although  the  original  taking  was  out  of 
the  jurisdiction,  the  statute  had  expressly  permitted  the  venue  to 
be  laid  in  any  county  into  which  the  stolen  property  was  con- 
veyed.    The  stolen  property  having  been  brought  by  the  prisoner 

(a)  Reported  by  E.  W.  Gox,  Esq.,  BarrUter-at-Law. 


208 


CRIMINAL   LAW   CASES. 


Rbo. 


V. 


1861. 

Feniie— 
Larcaw^' 
Reoeimng, 


into  Devonshire,  could  ho  be  said  to  be  there  triabte  for  larceny 
Dbbbuibl  AMD  as  if  the  crime  had  been  committed  there  ?  But  if  not  goiltj  of 
AvoTHBB.  larceny^  was  he  guilty  of  receiving  ?  It  might  be  contended  that 
receiving  goods,  knowing  them  to  be  stolen,  being  in  itself  a  crime, 
the  prisoner  might  be  guilty  of  that  crime  by  a  receiving  here, 
though  the  original  larceny  was  committed  ont  of  the  United 
Kingdom. 

Btles,  J.  (having  consulted  Channell,  B.),  said  that^  the  case 
being  new,  he  had  taken  the  opinion  of  the  learned  Baron  in  the 
other  Court,  who  agreed  with  him  that  the  prisoner  conld  not  be 
convicted  either  of  laiceny  or  of  receiving.  The  island  of  Guernsey 
was  not  a  part  of  the  United  Kingdom,  and  a  larceny  committed 
therein  would  be  in  the  same  position  here  as  if  it  had  been 
committed  in  France.  Now,  clearly,  a  larceny  committed  in 
France  conld  not  be  taken  cognisance  of  in  this  conntry.  The 
statute  cited  as  to  venue  was  expressly  limited  to  larceny  within 
the  United  Kingdom.  Nor  could  the  prisoner  be  convicted  of 
receiving,  because  that  crime  consisted  in  the  guilty  receipt  of 
stolen  goods ;  that  is  to  say,  goods  stolen  according  to  the  law 
of  England,  and  that  law  does  not  recognise  a  stealing  in  a  foreign 
country  as  a  crime  which  it  will  pnmsh.  He  should  direct  an 
acquittal. 

Not  guilty. 

[Nora. — This  and  the  following  oaae  were  noted  at  the  time,  but  miBlaid.  They  are, 
however,  of  sufficient  interest  to  require  preservation.] 
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WESTERN  CIRCUIT. 

CoENWALL  Summer  Assizes^  1861. 

Bodmin,  August  2. 

(Before  Baron  Channell.) 

Reg.  V,  RsNBLE  and  anotheb.  (a) 

Practice — Orand  jury — Witness — Evidence. 

A  material  witness  refused  to  give  any  evidence  whatever  to  the  gra/nd 

jury : 
Held,  that  the  grand  jury  could  not  read  the  deposition  of  such 

witness  as  evidence  to  enable  them  to  find  a  MIL 

THE  foreman  of  the  grand  jury  requested  tlie  advice  of  tlie 
Judge  under  the  foUowing  circumsteuoes : 

The  charge  was  that  of  a  rape.  The  prosecatriz^  though  she 
had  fully  stated  the  case  to  the  magistrates^  now  positively  refused 
to  give  to  the  grand  jury  any  evidence  whatever  as  to  the  charge. 
They  desired  to  know  if  they  might  use  her  deposition  for  the 
satisfaction  of  their  own  minds  as  evidence  upon  which  they 
might  find  a  bill. 

Uhannell^  B. — ^At  first  I  thought  that  you  might  do  so ;  but, 

upon  reference  to  the  statute,  I  find  that  no  provision  has  been 

made  for  such  a  csise  as  this.     A  deposition  can  be  received  by 

the  ^and  jury  only  in  case  of  death,  or  such  illness  as  to  cause 

inabmty  tJ  travel.^  If  there  was  any  evidence  on  which  the 

grand  jury  could  see  their  way  to  finding  a  bill,  he  could  deal 

with  the  witness  for  the  contempt ;  but  they  had  no  authority  to 

do  so.     It  was  a  case  quite  unprovided  for. 

^    The  Chairman  said  that  without  the  evidence  of  the  prosecutrix 

there  was  no  case  whatever  against  the  prisoner. 

No  bilL 
(a)  Reported  by  E.  W.  Cox,  Esq.,  BuTister-at-Law. 


VOL.  n. 
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NOBTHEBN  CIROUIT. 

Casuslb  Sfbhtg  Assizbs. 

Februofry  VI,  1869. 

(Before  Lush^  J.) 

Bbo.  v.  Thomas  S]iith«((i) 

J(ra'n«!{i2/^%^--*JtkZ£c^men't--*^(^  of  omission — Private  serva/nt — 

Tramway  crossing  turnpike  road. 

In  am.  indictment  for  manslaughter  it  is  not  necessary  that  the 
indid/ment  should  specifically  charge  that  it  was  by  am,  a/i  of 
omission. 

The  prisoner,  as  the  private  servant  ofB.,  the  owner  of  a  tra/m/voay 
crossing  a  public  road,  was  entrusted  to  watch  it.  While  he  was 
absent  from  his  didy  am.  accident  happened,  amd  0.  was  hUled. 

The  private  act  did  not  require  B.  to  watch  the  1/ramMvay  : 

Held,  that  there  was  no  duty  between  B.  amd  the  public,  and,  there* 
fore,  that  the  prisoner  was  not  guilty  of  negligence. 

THOMAS  SMITH  was  indicted  for  the  manslanghter  of  Richard 
Gibson^  at  Dearham,  on  the  8th  of  February^  1869,  under 
the  following  circumstances : 

The  prisoner  was  employed  by  a  Mr.  Harrison,  an  extensive 
colliery  proprietor  near  Dearham,  and  who  was  also  the  owner  of 
a  tramway  which  crossed  the  Maryport  and  Carlisle  turnpike  road. 
It  was  the  prisoner's  duty  to  give  warning  to  any  persons  when 
anv  trucks  might  cross  the  said  road.  The  tramway  was  in 
existence  before  the  road,  and  in  the  act  by  which  the  road  was 
made  there  was  no  clause  imposing  on  Mr.  Harrison  the  duty 
of  placing  a  watchman  where  the  tramway  crossed  the  road. 
On  the  8th  of  February,  1869,  the  deceased  was  crossing  the 
tramway,  having  received  no  warning  that  any  trucks  were  about 
to  cross  the  road;  as  he  was  crossing,  however,  he  was  knocked 
down  by  some  trucks  and  was  killra.  On  inquiry  it  appeared 
that  the  prisoner  was  absent  from  his  post  at  that  time,  aluiough 
he  had  strict  orders  never  to  be  absent. 

(a)  Reported  by  H.  F.  Tbuslow,  Eeq.,  Barrieter-At-Law. 
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Campbell  Fo$ter,  for  the  prisoner,  contended  that,  it  being  an        J^"®' 
act  of  omission,  such  omission  ought  to  have  been  stated  in  the      thoiias 
indictment.  *  Smith. 

The  learned  Judob  held  that  under  the  words  '*  did  feloniously        — - 
kill  and  slay''  it  was  unnecessary  to  state  in  the  indictment  that 
it  was  an  act  of  omission  on  the  part  of  the   prisoner  which  McmsUmghter 
caused  the  death  of  the  deceased.  —Indi^ment 

Campbell  Foster  then  contended  that  the  facts  of  the  case  ""•^^"^^"'^ 
disclosed  no  duty  between  the  prisoner  and  the  public. 

In  this  the  learned  JuDas  concurred,  saying  that,  there  being 
no  clause  in  the  act  compelling  Mr.  Harrison  to  place  a  watchman 
where  the  tramway  crossed  the  road,  the  prisoner  was  merely 
the  private  servant  of  Mr.  Harrison ;  and  that,  consequently,  his 
negligence  did  not  constitute  such  a  breach  of  duty  as  to  make 
him  guilty  of  manslaughter. 

Prisoner  discha/rged. 


\2 
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Jrelanir. 

COUET  OP  CRIMINAL  APPEAL. 

January  12,  1869. 

Before  Whiteside,  C.J.,  Monahan,  C.J.,  Pigot,  OJB.,  Dbasy, 
FrrzoEBALD,  and  Hughes,  BB.,  O'Brien,  Geobge,  and  Lawson, 
JJ.) 

Beo.  17.  John  CLEao.(a) 


Larceny  by  a  bailee^^Indidment. 

M,  was  the  owner  of  a  wrecked  skip,  A.  contracted  with  M,  to  save 
and  recover  the  wrecked  property,  A.  made  a  sub-contract  with 
R,  0.  to  act  as  diver  and  carry  on  the  works  of  salvage  ;  all  goods 
saved  to  be  forwa/rded  to  A.^  and  the  remuneration  to  be  a  per^ 
centage  on  the  goods  saved,  but  JR.  0,  always  to  retain  150i.  <w  a 
gua/rantee.  In  his  absence  B.  0.  put  his  son,  the  defendant,  in 
cha/rge  of  the  wreck.  The  defendant  corresponded  with  A.  aa  to 
the  sale  of  the  salvage,  and  he  was  add/ressed  by  A.  as  a  responsible 
party  under  the  contract,  A.  deposed,  however,  that  he  had  always 
considered  R.  0.  as  the  party  liable  on  the  contract.  The 
defendant  sold  and  appropriated  part  of  the  salvage.  The  jwry 
found  that  he  did  so  animo  furandi,  but  no  question  was  asked 
them  as  to  whether  he  was  a  bailee  of  A, : 

Held  (dissentientibus  Fitzgerald,  B.,  and  George,  J.),  that  there  was 
sufficient  evidence  to  show  that  the  defendant  was  a  bailee  so  as  to 
make  him  liahle  for  larceny  under  the  3rd  section  of  the  Larceny 
Act: 

Held,  also,  that  the  property  was  rightly  laid  in  M, 

THIS  was  a  case  reserved  by  the  Ohairman  of  Quarter  Sessions, 
Cork  County,  East  Riding. 
The  facts  are  fully  set  out  in  the  following  statement  by  the 
learned  Chairman : 

The  defendant  in  this  case  was  tried  before  me  at  a  Court  of 
Quarter  Sessions  for  Cork  County  (East  Riding)  at  Fermoy,  in 
the  division  of  Middleton,  on  the  7th  of  January,  1868. 

(a)  Reported  by  W.  Mulholland,  Esq.,  Barrister- at- Law. 
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The  prosecution  was  instituted  by   a   voluntary  association        ^^■**- 
comprising  several  members,    and  established  at  Liverpool  for  john'gleog. 

the  protection  of  commercial  interests  as  respects  wrecked  and        

damaged  property.  l^^^- 

The  indictment  charged  the  defendant  in  ten  several  counts  Lanenybya 
with  larceny.  bailee— 

The  property  comprised  in  the  indictment  consisted  of  iron,     Indictment, 
copper,  tin,  and  other  articles,  portions  of  the  cafgo  of  a  vessel 
called  the  Eugenie,  and  was  laid  in  different  persons  as  owners. 

The  property  was  laid  in  the  first  count  in  William  Westcott 
Bundell ;  in  the  second  count  in  William  Westcott  Rundell  and 
others ;  in  the  third  count  in  James  Martin  and  Richard  Martin ; 
in  the  fourth  count  in  Robert  Norris  Dale  and  Philip  Henry 
Rathbone  and  others. 

Messrs.  Dale  and  Rathbone  were  members  of  the  association. 

Mr.  Dale  was  the  chairman,  and  Mr.  Rathbone,  vice-chairman 
of  the  association. 

The  Eugenie  was  wrecked  on  the  coast  of  Cork,  at  Ballyma- 
cotter,  situated  within  the  said  riding  and  division,  in  the  month 
of  December,  1865. 

The  Messrs.  James  and  Richard  Martin,  of  Dublin,  were  the 
owners  of  the  vessel.  After  the  wreck  their  men  were  in  care  of 
the  property.  They  applied  to  the  association  to  take  charge  of 
the  wreck  and  cargo  in  order  to  recover  the  property  for  the 
benefit  of  the  owners. 

The  association  agreed,  and  appointed  Captain  John  Flood,  one 
of  their  officers,  for  that  purpose ;  and  the  Messrs.  Martin,  prior 
to  January,  1866,  gave  up  to  Flood  possession  of  the  vessel  and 
cargo. 

Flood  continued  for  some  time  in  charge,  and  William  W. 
Rundell,  a  member  and  the  secretary  of  the  company,  advertised 
for  divers ;  and  Richard  Clegg,  the  father  of  the  defendant,  for- 
warded a  tender  for  salvage,  bearing  date  the  12th  of  January, 
1866,  to  Rundell,  which  was  approved  of,  and  was  signed  by 
Richard  on  the  15th  of  that  month ;  by  this  instrument  Richard 
undertook  and  agreed  with  Rundell  to  proceed  immediately  with 
the  salvage  of  the  Eugenie,  her  cargo  and  materials,  and  to  deliver 
property  saved  to  Rundell^s  order  in  Liverpool  without  delay  and 
using  all  despatch,  working  with  not  less  than  two  sets  of  divers, 
to  the  satisfaction  of  Captain  Cawkitt,  or  other  agent  of  the  said 
association,  who  might  from  time  to  time  be  appointed  to  over- 
look the  work. 

The  remuneration  to  be  for  copper  20  per  cent.,  and  for  iron  and 
rough  freight  and  ship's  materials  47  per  cent,  on  net  proceeds  in 
Liverpool  of  such  portions  as  might  be  sold  there,  or  on  net  values 
in  Liverpool  of  such  as  might  be  returned  to  shippers  or  owners, 
the  values  in  the  latter  case  to  be  determined  by  the  persons  in 
said  instrument  named. 

It  was  thereby  further  provided,  that  as  Rundell  should  receive 
proceeds  of  cargo  sold,  or  deposits  in  respect  of  cargo  delivered 
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^■^  to  Bhippera  or  ownerSj  he  Bhoald  retain  thereout^  and  finom  the 
JoHM  Cuno.  pi^poi^tion  dne  to  the  Gleggs^  the  snm  of  150Z.  as  a  guarantee 

'  fund  for  the  doe  fulfilment  by  the  Gleggs  of  the  contract,  and 

1669.       that  Bondell  from  time  to  time  was  to  make  the  Cleggs  payments 

jjg^^}^  a  on  acconnt  of  the  salvage,  but  that  he  should  always  retain  on 

haUMr-^      hand  at  least  150Z.  until  the  salvage  was  finished  as  fieur  as  might 

Indictment,    be  deemed  practicable  by  Captain  Cawldtt  or  other  agent  of  the 

association. 

On  the  receipt  of  this  tender  by  BundeU  he  directed  that  the 
vessel  and  cargo  should  be  given  up  to  Bichard,  and  immediately 
after  the  defendant  took  possession  of  the  wreck  and  cargo. 
Robert  Clegg,  the  defendant's  uncle,  acted  as  diver,  and  he  and 
the  defendant  lodged  together  at  Ballymacotter.  The  defendant 
took  a  store,  in  which  the  property  saved  was  deposited,  and  firom 
time  to  time  he  wrote  to  Bundell  in  reference  to  the  salvage.  The 
defendant  was  aware  of  the  terms  of  the  contract  entered  into 
by  his  fiskther  with  Bundell,  and  knew  that  his  father  had  in  March, 
1866,  applied  by  letter  to  Bundell  for  permission  to  sell  100  tons 
of  pig  iron  in  Cork,  as  it  could  be  sold  there  on  better  terms,  and 
that  Bundell  would  not  allow  it. 

The  defendant,  in  July,  1866,  shipped  a  quantity  of  the  cargo 
of  the  wreck  to  Liverpool,  consigned  to  Bundell,  and  by  letter 
dated  the  6th  of  that  month  he  apprised  Bundell  of  the  shipment. 

The  defendant,  in  September,  1866,  shipped  further  portions  of 
the  cargo  to  Bundell,  consisting  of  copper. 

The  defendant,  in  the  early  part  of  October,  1866,  shipped 
further  portions  of  the  cargo,  and  on  the  24th  of  that  month  the 
defendant  shipped  what  he  stated  to  be  the  residue  of  the  pro- 
perty then  saved  to  Bundell ;  and  on  each  occasion  the  defendant 
apprised  Bundell  by  letter  of  the  property  he  had  shipped  and 
consigned  to  him. 

The  goods  shipped  by  the  defendant  to  Bundell  were  sold  in 
Liverpool  for  the  benefit  of  the  owners,  and  produced  1097Z.  7«.  6d. 
The  remuneration  for  salvage  on  this  sum  came  to  464Z.,  and  after 
deducting  the  payments  made  firom  time  to  time  by  Bundell  to 
the  Cleggs,  a  balance  of  59Z.  was  due  to  them,  and  is  still  unpaid. 
The  association  did  not  retain  out  of  the  464Z.  the  sum  of  150L 
meutioned  in  the  contract  as  the  guarantee  fund. 

It  was  proved  that  in  the  summer  of  1866  the  defendant  sold 
at  the  store  portions  of  the  iron  to  the  value  of  a  few  shillings. 

That  in  August  or  September  in  that  year  the  defendant  sold 
ten  sheets  of  iron  at  the  ship  for  Is.  6d.  a  sheet. 

That  in  June  or  Julv  he  sold  eight  boxes  of  tin  on  the  strand 
near  the  wreck ;  that  he  was  paid  5«.  a  box  for  three  boxes,  and 
4s.  6d.  a  box  for  the  remainder;  that  he  sold  a  metal  pump 
for  16s.  I  that  he  sold  cord  for  *Js. ;  and  four  and  a-half  dozen  of 
knives. 

That  in  harvest,  1866,  he  sold  iron  at  the  ship  to  the  value  of 
21.  10^.,  and  more  at  the  store  to  the  value  of  41.  lOs. ;  that  he  at 
the  same  time  sold  a  cask  of  white  lead  for  18s. 
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Thftt  the  defendant  received  for  paint  sold  for  him  41.,  and  for        ^^^^ 
three  boxes  of  tin  12«.^  and  for  some  white  lead  11.  John  Olboo. 

That  the  defendant  delivered  to  the  woman  with  whom  he  and       

his  nncle  lodged^  at  Ballymacotter^  three  tubs  of  knives  and  forks        ^^« 
to  be  sold  for  his  use.     The  woman  sold  them  for  Is.  3d.  a  dozen^  Larom  6y  a 
and  paid  the  money  to  the  defendant.     The  goods  so  disposed  of     b(nk&^ 
were  portions  of  the  cargo  of  the  Eug&rm.    It  was  proved  that    /•**■«•<. 
in  October^  1866^  the  defendant  hired  a  lighter^  and  loaded  it 
with  iron^  bars  of  copper^  and  other  portions  of  the  cargo.     The 
lighter  proceeded  to  Cork^  and  about  nine  tons  of  the  iron  and 
several  bars  of  the  copper  were  put  on  board  a  Liverpool  steamer, 
and  consigned  to  Bundell.    The  remainder  of  the  copper  and  an 
anchor  2icwt*  were  shipped  to  Glasgow* 

The  remainder  of  the  iron,  about  3  tons,  was  landed  on  the 
quay  in  Cork,  and  by  defendant's  directions  removed  on  cars 
to  the  house  of  Mr.  M'Sweeny  in  Cork,  to  whom  defendant  sold 
it  for  121.  be.  Id. 

The  defendant  received  on  foot  of  the  sales  made  by  him  in 
Cork  and  at  Ballymacotter  a  sum  of  about  29Z. 

It  was  proved  that  the  defendant  wrote  to  Bundell  letters  in 
reference  to  the  cargo  and  the  wreck,  bearing  date  respectively 
the  1st,  5th,  6th,  12th,  21st,  24th  of  October,  and  on  the  2nd  of 
November,  1866,  and  on  the  10th  of  June,  1867.  He  did  not 
advert  to  the  property  he  had  sold  in  any  of  his  letters,  or  other- 
wise disclose  the  matter  to  Bundell.  The  copper  sdiipped  to 
Glasgow  was  sold  there  in  January,  1867,  for  422.  Bundell, 
acting  on  information  he  received,  wrote  to  Bichard  Clegg  on  the 
subject ;  and  Bichard  wrote  him  a  letter  of  apology,  and  remitted 
the  42Z.  to  him,  on  the  28th  of  March,  1867.  Bundell,  by  letter, 
apprised  Bichard  that  the  committee  had  under  consideration  his 
breach  of  contract  in  reference  to  the  Glasgow  sale,  and  that  the 
contract  should  terminate.  In  April,  1867,  Bichard  wrote  to  say 
he  would  consent  to  a  sale  of  the  residue  of  the  wreck  and  oaigo* 
In  May^  1^67,  the  residue  was  sold  for  452.  12«.  6(2.  Bundell 
stated  he  considered  Bicliard  as  the  only  responsible  man  in  the 
transaction ;  but,  on  cross-examination,  he  a^itted  that  he  wrote 
a  letter,  dated  the  15th  of  March,  1866,  in  reference  to  the  wreck, 
addressed  to  Messrs.  Qegg  and  Co.,  Divers.  It  appeared  that 
prior  to  the  contract  in  question  the  Cleggs  had  been  employed 
by  the  association  in  reference  to  a  wreck  on  the  Wicklow  coast, 
and  during  the  year  1866  Bichard  had  been  engaged  there.  In 
consequence  of  private  information  that  reached  Bundell,  he 
proceeded  against  the  defendant  at  the  Cloyne  Petty  Sessions, 
and  in  1867  he  had  the  defendant  arrested  without  any  previous 
intimation  to  the  defendant  as  to  the  charge  against  him. 

The  documents  proved  are  annexed  hereto. 

A  letter  from  John  Cle^g  to  W.  W.  Bundell,  dated  the  10th 
of  June^  1867j  was  proved  and  read  at  the  trial,  but  has  been 
since  mislaid.  In  this  letter  the  defendant  stated,  among 
other  matters,  that  he  was  the  person  in  charge  of  the  wreck. 
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^^'       that  there  was  but  one  piece  of  block-tm  saved^  and  that  it  was 

John  Olbqo*  stolen. 

That  everything  he  saw  saved  was  reported  immediately  to 

18«9.        Rundell. 

l^anenu  bu  a       ^*  ^^'  ^*  Green  conducted  the  defence^  and  contended  that  the 

baike-^      evidence  did    not    establish    any   criminal   offence  against  the 

Indictment,    defendant,  and  that  I  ought  to  direct  an  acquittal.     I  refused  to 

do  so ;  and  Mr.  Green  addressed  the  jury,  but  did  not  call  any 

witness  for  the  defence. 

I  told  the  jury,  in  reference  to  the  sales  of  portions  of  the  cargo 
made  by  the  defendant  and  for  his  use,  that  if  they  were  satisfied 
that  the  defendant  fraudulently  took  and  converted  that  property 
to  his  own  use,  with  the  intent  of  depriving  the  owners  of  it,  they 
ought  to  find  him  guilty.  The  jury  convicted  the  defendajit  on 
the  first,  second,  third,  and  fourth  counts  of  the  indictment,  and 
acquitted  him  on  the  remaining  six  counts.  Thereupon  Mr.  Green 
called  on  me  to  reserve  for  the  decision  of  the  Court  of  Criminal 
Appeal  the  following  objection  to  the  conviction : — 

^^That,  having  regard  to  the  contract  and  the  other  circum- 
stances in  evidence,  counsel  for  the  prisoner  contended  that  there 
was  no  criminal  offence,  and  that  the  only  remedy  was  a  civil 
action  for  breach  of  contract. 

(Signed)  '^  James  S.  Geeen.*' 

I  agreed,  at  Mr.  Green's  instance,  to  reserve  the  objection  so 
reUed  on  by  him  for  the  opinion  of  this  Court. 

I  allowed  the  defendant  to  stand  out  on  bail  to  appear  to 
receive  sentence  in  case  the  conviction  should  be  affirmed. 

D.  B.  Kanb, 

9th  April,  1868.  Chairman  Cork  County,  East  Biding. 


Copies  of<md  Extracts  from  ths  Principal  Docwments  referred  to 

in  the  Oase. 

Donaghadee,  January  12th,  1866. 

To  Mr.  W.  W.  BuNDBLL,  Secretary  to  the  Association  for  the  Protection 
of  Commercial  Interests  as  respects  Wrecked  and  Damaged  Property, 
Liverpool. 

8iB, — ^For  the  consideration  hereinafter  named,  I  hereby  undertskke  and 
agree  with  you  to  proceed  immediately  with  the  salvage  of  the  Eugenie 
(Liverpool  to  St.  John's,  wrecked  near  Queenstown),  her  cargo  and 
materials,  delivering  aU  we  may  save  to  your  order  in  Liverpool  without 
delay,  and  using  all  despatch,  working  with  not  less  than  two  sets  of 
divers,  and  to  the  satisfaction  in  all  respects  of  Captain  John  Oawkitt  or 
other  agent  of  the  said  association  who  may  be  from  time  to  time 
appointed  to  overlook  the  work. 

The  remuneration  to  be  for  copper  20  per  cent.,  for  iron  and  rough 
freight  and  ship's  materials  47  per  cent,  on  net  proceeds  in  Liverpool  of 
such  portions  as  may  be  sold  there,  or  on  net  values  in  Liverpool  of  such 
as  may  be  returned  to  the  shippers  or  owners,  the  values  in  the  latter  case 
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to  be  determined  by  Messrs.  L.  B.  Baily,  B.  Lowndes,  and  H.  Stockley,  tbe        ^*'' 
srerage  adjusters  engaged  in  this  case.  t^^^^  Glboq 

It  is  understood  that,  as  you  receive  proceeds  of  cargo  sold  or  deposits        

in  respect  of  cargo  delivered  to  shippers  or  owners,  you  must  first  retain        1869. 

thereout  and  from  the  proportion  of  same  due  to  us  the  sum  of  one         ' 

hundred  and  fifty  pounds  as  a  guarantee  fund  for  the  due  fulfilment  by  us  ^1^^^  " 
of  this  contract,  and  that  you  from  time  to  time  make  us  payments  on  JndictmeiU, 
account  of  the  salvage  payable  to  us ;  but  you  are  always  to  retain  on 
hand  at  least  one  hundred  and  fifty  pounds  until  the  salvage  of  the  ship's 
materials  and  cargo  shall  have  been  finished  as  far  as  may  be  deemed 
practicable  by  Captain  Cawkitt  or  other  agent  of  the  said  association  who 
may  be  appointed  to  act  in  his  place. 

Witness  to  the  signature  of 

(Signed)  Biohabd  Clego, 

Witness  present — ^Hugh  Nobwbui.  15th  January,  1866. 


Ballymacotter,  Clo3me,  22nd  February,  1866. 
W.  W.  BuNDSLL,  Esq. 

Dbab  Sib, — We  got  conmienced  operations  yesterday  at  last.  We 
reoorered-  about  11  tons  of  bare  iron,  and  about  lOcwt.  of  yellow  metal. 
I  hope  soon  to  have  110  tons  saved  to  send  to  you. 

Please  would  you  drop  me  a  line  concerning  what  is  in  Mr.  Terry's 
store,  as  the  salvors  want  their  money.  The  ropes  are  not  worth  much,  as 
they  are  all  loss  and  cut  to  pieces.  There  is  five  parts  of  coils,  and  eleven 
sheets  of  light  iron.     What  salvage  might  be  right  for  saving  of  same  ? 

I  remain  your  obedient  servant, 

(Signed)  John  Cleog. 

P.S. — I  had  a  letter  from  father  last  night,  stating  that  nothing  can  be 
done  at  Arklow  Bank.  Ship  completely  sanded  up.  Please  to  write  me 
in  case  of  Mr.  Terry. 

Association  for  the  Protection  of  Conmiercial  Interests  as  respects  Wrecked 

^  and  Damaged  Property. 

Liverpool,  March  15th,  1866, 
Underwriters'  Booms. 

Messrs.  Clbqo  and  Co.,  Divers,  Ballycroneen. 

Eugenie* 

DsAB  SiBS,"— -I  have  no  letter  from  you  since  February  22nd,  and  am 
anxious  to  hear  how  you  are  getting  on  with  the  salvage,  and  particulars 
of  what  you  have  recovered  to  this  time. 

Tours  very  faithfully, 
(Signed)  W.  W.  Bundell,  Secretary. 


Ballymacotter,  Cloyne,  19  March,  1866. 
W.  W.  Bundell,  Esq. 

Deab  Sib, — ^I  have  your  favour  of  15th.     The  weather  has  been  rather 
against  us  this  time  past. 

Yours  truly, 
(Signed)  John  Clbqg. 
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^'  WaxrenVplaoe,  Oork,  6th  July,  1866. 

Jomr  Gioao.  W.  W.  BuNDiLL,  Esq. 

riir  Dbab  Sib, — ^The  present  is  to  say  tHat  I  hare  shipped  on  board  of  the 

.'        schooner  Tkomaa  Mason,  of  Bangor,  John  Pngh,  master,  a  quantity  of 

Laromybya  cargo  from  the  wreck  Eugenie,  consisting  of  4317  bundles  of  bars,  and 

haUee^      sheets,  and  pigs  of  iron,  and  eight  cases  of  steel,  all  complete,  and  twelve 

InActmenL    i^j^gfjig  of  large  chain  cable ;   also  one  long  chain,  weight  17owtl  2qrs., 

which  you  wiU  please  pay  Captain  Pugh  Uie  freight,  5«.  per  ton,  and 

which  he  has  got  five  days  to  discharge,  if  longer,  IL  IO0.  per  day 

demurrage* 

I  remain  your  obedient  servant^ 

(Signed)  John  OLBoa. 


Ballymacotter,  25th  August,  1866. 

W.  W.  BUHDELL,  Esq. 

DsAB  Sm, — ^The  present  is  to  say  that  the  weather  is  still  against  our 
operations  ever  since  I  wrote  to  you  last.  I  intend  to  sare  all  I  can  before 
I  send  any  to  LirerpooL 

I  remain  your  obedient  servant,  * 

(Signed)  J.  OuBoa. 

P.S. — ^Sir,  there  is  no  description  of  cargo  to  be  seen  but  the  heavy 
goods,  the  tin  and  ropes  is  all  gone,  and  I  think  the  most  of  the  yellow 
metal,  and  as  for  hard  wire  and  nails,  all  is  broken  up  and  all  along  the 
rocks  of  no  use.     Such  a  rough  place  I  never  seen  before. 


Ballymacotter,  Oloyne,  7th  September,  1866. 

W.  W.  BuNDiSLL,  Esq. 

DsAB  Sib, — ^We  are  recovering  all  we  can  to-day,  but  the  sea  is  fright- 
ful bad,  yet  please  to  let  me  know  what  I  shall  do  with  the  timber. 
Shall  I  make  sale  of  it  or  not ;  and  whether  by  public  or  private  sale  ? 
Please  to  inform  me  in  the  matter. 

I  remain  your  obedient  servant, 

(Signed)  John  Glbgo. 


(Not  dated,  but  supposed  to  have  been  written  on  16th  September,  1866.) 
Oaptain  John  Flood. 

Sib, — ^My  opinion  is  as  regarding  sale  of  the  cargo  that  may  now  lie 
belonging  to  the  wreck  Eugenie,  at  Ballymacotter. 

That  my  father  won't  have  any  objection  to  it  if  you  wish,  but  if  you 
don't  sell  we  are  quite  willing  to  pat  a  watchman  on  her  for  the  winter, 
as  no  good  can  be  done  here  now  till  the  month  of  March.  So  as  to  my 
opinion  I  think  the  best  thing  is  to  sell  under  such  circumstances  as  we 
are  placed  here. 

But  hoping  that  you  will  look  into  the  matter  carefully,  as  you  are  the 
best  judge. 

(Signed)  John  Glbqo. 

Captain  J.  Flood,  Agent  for  Underwriters,  Liverpool. 
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List  of  Cargo  reoorered  from  Wreck  Eugemie,  at  Ballymaootter :«—  ^' 

8  cases  of  yellow  metal  ^obs  Olbqg. 
64  bars  of  same.  TTIT 

3  cases  of  steeL  ,     ,' 

20  plates  of  same.  Larceny  by  a 
16  steel  spiiogs,  and  bailk— 

lot  of  loose  ropes.  TwUctmeni. 


60  tons  of  iron,  indnding  pig 
iron,  as  near  as  I  can 
gauge. 
25  anchors,  laige  and  smalL 
2  lengths  of  (£ain  cable. 
2  small  chains. 


Ballymacotter,  doyne,  22nd  September,  1866. 

W.  W.  BuimiELL,  Esq. 

Dbab  Sib, — ^Yonr  note  was  handed  to  me  by  Captain  John  Flood  on  the 
15th  inst.  I  gave  him  all  the  information  that  was  in  my  power,  as 
regarding  what  yon  mentioned  in  your  letter,  and  to  what  he  thought  was 
best  to  be  done  he  advised  me.  I  am  yezy  busy  at  present  getting  the 
copper  put  up  to  send  by  next  steamer.  I  have  got  no  account  of  any 
vessel  yet  for  the  iron.  The  weather  is  very  wild  here  this  long  time. 
Captain  Flood  told  me  to  send  you  an  account  of  what  I  would  be  offered 
for  the  remainder  of  the  hull  of  the  Eugenie.  I  am  offered  IL  by  one 
party  and  8Z.  by  another.    This  is  aU  the  proposals  I  have  got  at  present. 

I  remain  your  obedient  servant, 

(Signed)  John  CLEoa. 

W.  W.  Buin>iLL,  £sq.»  Underwriters'  Boom,  liverpooL 


Ballymacotter,  Cloyne,  1st  October,  1866. 

W.  W.  BuirDKLL,  Esq. 

Dbab  Sib,— The  present  is  to  say  that  I  have  not  got  any  vessel  yet, 
but  expect  to  get  one  this  week.  I  am  rather  uneasy  about  the  yellow 
metal,  not  hearing  whether  you  received  it  aU  right  or  not. 

I  have  got  no  other  offer  for  the  timber,  but  ]£r.  Terry  came  and  offered 
me  three  pounds.     I  told  him  he  had  had  no  chance  of  it  at  the  same 
money,     I  don't  think  that  we  will  get  more  nor  the  8/. 
Waiting  your  reply, 

I  remain  your  obedient  servant, 

(Signed)  John  Clbog. 

P.S.— Sir,  since  I  wrote  this  I  got  a  letter  stating  that  my  broker  got  a 

schooner.  

October  4th,  1866. 
Mr.  John  CiiBoa,  Ballymacotter,  Cloyne. 

Etjigenie, 

Dbab  Sib, — I  am  glad  to  find  by  the  postscript  to  your  note  of  October 
1st,  received  yesterday,  that  you  have  succeeded  in  getting  a  vessel  to 
bring  in  the  iron,  &c.  Please  send  me  name  and  particulars  of  the  vessel 
to  enable  me  to  effect  the  insurance  which  you  requested. 

The  steamer  with  the  copper,  &c.,  arrived  here  on  Monday. 

The  committee  think  you  should  be  allowed  to  sell  the  part  of  the 
vessel  which  was  seen  by  Captain  Flood  for  8/.,  and  apply  the  proceeds  as 
part  payment  to  Mr.  B.  Clegg,  your  father,  if  he  is  willing.  I  have 
written  to  Messrs.  John  Martin  and  Son,  Dublin,  the  owners  of  the  vessel, 
and  requested  them  to  write  to  you  to  say  if  they  concur  in  the  proposed 
sale.    Please  wait  their  instructions  before  you  sell. 
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I^-  How  much  do  yoa  yalne  the  iron  at  wHch  yon  are  going  to  send 

JoHK  %LBQG    ^^"^^^  ^     ^  *^  *^  ^  ^  *1^^®  *^  insnre  according  to  your  wishes. 

Yours,  dear  sir,  very  faithfully, 

^8^9.      ^  W.  "W.  EuNDHLL,  Secretary. 

^.;y^  *»  BaUymacotter,  Oloyne,  5th  October,  1866. 

IruKctmenL  W.  W.  BuMDHLL,  Esq.,  Secretary,  Underwriters'  Booms,  Liverpool. 

Dbab  Snt, — The  present  is  to  say  that  we  will  commence  to  ship  the 
iron  either  on  Saturday  or  Monday  first ;  the  vessel  will  be  ready  to  night, 
I  think.  Please  will  you  let  me  know  whether  you  will  be  able  to  insure 
the  iron  for  me,  in  case  of  any  accident  going  to  Liverpool.  We  will  have 
her  loaded,  say  on  Thursday.  I  got  no  other  offer  for  the  timber.  I 
don't  think  anything  more  will  be  got  for  it. 
^  Waiting  your  reply, 

I  am,  dear  sir,  your  obedient  servant, 

(Signed)  John  Olsqg. 


October  15th,  1866. 
Mr.  John  Olbog,  Diver  of  Donaghadee,  at  BaUymacotter. 

Deab  Sib, — ^I  have  your  letter  with  B/L  for  the  shipment  by  the  Qui  Vive. 
The  insurance  has  been  done  for  you  at  10«.  7o  ^^  500/.  value  as  may 
appear. 

As  regards  your  inquiry  about  forwarding  the  six  tons  iron  which  remain, 
I  would  suggest  your  trying  to  make  terms  with  the  Steam  Packet  Company 
to  bring  it  on  with  the  copper,  so  as  to  clear  up  as  far  as  possible  to  the 
present  time.  The  costs  of  storage  will,  perhaps,  be  equal  to  the  differ- 
ence in  freight,  if  you  decide  to  keep  the  iron  for  another  opportunity. 
As  the  forwarding  is  at  your  expense,  I  can  only  offer  this  advice  for  your 
consideration. 

The  weather  here  has  been  very  calm  for  some  time.  I  hope  it  is  the 
same  with  you,  and  that  you  will  be  able  to  continue  your  salvage 
operations  for  several  weeks  yet,  before  winter  compels  you  to  leave  off  for 
a  time. 

Yours  very  truly, 
(Signed)  W.  W.  Bundell,  Secretary. 


October  22,  1866. 
Mr.  John  Clbgo,  BaUymacotter. 

Eugenie. 

Deab  Snt, — ^I  note  that  you  are  sending  forward  the  copper  and  iron 
which  remains  by  steamer  from  Cork,  and  that  you  purpose  to  leave  for 
the  winter.  I  hope  that  you  wiU  arrange  for  such  watch  on  the  wreck  as 
you  consider  necessary  during  your  absence. 

Messrs.  John  Martin  and  Son  ought  not  to  have  taken  the  money  for 
the  wreck  which  came  in,  but  should  have  paid  it  to  you  on  account  as  I 
requested. 

They  must  account  to  me  for  the  amount,  and  pay  salvage  to  you  on 
the  gross  sum  received :  you,  out  of  the  portion  due  to  you,  paying  aU 
expenses. 

The  Qui  Vive  has  arrived,  and  been  put  into  a  berth  to  discharge  cargo. 

Tours,  dear  sir,  very  faithfully, 

W.  W.  Bundell,  Secretary. 
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Aaaociation  for  tlie  Protection  of  Oommercial  Interests  as  respects  Wrecked 

and  Damaged  Property. 

liverpool,  January  23rd,  1867. 
Underwriters'  Booms. 
Mr.  B.  Glbgg,  Diver,  Donaghadee. 

Eugenie, 

Sib, — ^I  am  in  receipt  of  your  letter  of  the  19th  inst.  from  Glasgow,  and 
consider  your  explanation  respecting  the  sale  there  of  the  meted  rods  is 
altogether  very  unsatisfactory.  I  shall  bring  your  letter  and  other  drcnm- 
stances  on  this  subject  before  the  committee  at  their  first  meeting,  and 
meantime  I  would  recommend  you  to  at  once  remit  to  me  the  42L  which 
you  speak  of,  and  any  other  money  which  you  may  hold  belonging  to  me 
under  your  contract  of  January  12th  last.  I  do  not  know  what  the 
committee  will  think  of  this  matter  ;  so  you  must  clearly  understand  that 
I  shall  be  compelled  to  take  any  steps  against  you  which  they  may  direct 
under  the  advice  of  their  solicitor. 

I  am,  sir,  yours  very  obediently, 

W.  W.  BuKDSLL,  Secretaiy. 

Association  for  the  Protection  of  Oommercial  Interests  as  respects  Wrecked 

and  Damaged  Property. 

Underwriters'  Booms,  Liverpool,  March  28th,  1867. 
Mr.  BiOHAfiD  Olsgg,  Donaghadee. 

Eugenie. 

Sib, — I  am  directed  to  inform  yeu  that  the  committee  have  had  under 
consideration  to-day  your  breach  of  contract  in  taking  a  portion  of  the 
cargo  of  this  vessel  to  the  Clyde,  and  selling  it  there  without  their 
knowledge ;  and  they  are  of  opinion  that  the  contract  should  be  considered 
as  closed,  and  that  ^e  residue  of  this  wreck  should  now  be  offered  for  sale 
by  auction. 

I  am,  sir,  your  obedient  servant, 

W.  W.  BuNDBLEi,  Secretary. 


/.  A,  Wall,  Q.C.,  and  J.  8.  Oreen,  for  the  prisoner. — ^The  original 
taking  was  not  wrongful,  and  therefore  the  case  must  be  brought 
under  24  &  25  Vict.  c.  96,  s.  3,  which  concerns  larceny  by  a  bailee. 
The  defendant  was  not  a  bailee.  The  specific  thing  bailed  was  not 
to  be  retorned,  but  the  cargo  was  to  be  sold.  The  defendant  was 
civilly  liable  on  his  contract,  but  not  criminally :  {Beg.  y.  Hassall, 
8  Cox  Crim.  Cas.  491 ;  Reg.  v.  Hoare,  6  P.  &  F.  647 ;  Beg.  v. 
CtarreU,  2  F.  &  F.  14.)  The  Messrs.  Martin  and  the  association 
were  bailees  only ;  they  parted  with  the  possession  voluntarily,  and 
their  baihnent  ended  there.  [Pioot,  C.B. — ^No ;  because  they  parted 
with  the  possession  only  for  a  specific  purpose.  If  the  defendant 
is  liable  criminally,  it  is  for  larceny  as  a  servant,  the  property  being 
laid  in  Richard  Glegg,  the  father.]  They  also  cited  Abbott  on 
Shipping,  558,  574 — 79 ;  Beg.  y.  Preston  (5  Cox  Crim.  Cas.  390). 
They  also  contended  that  there  was  not  sufficient  evidence  of 
property.     The  property  was  in  the  owners  of  the  cargo,  and 


Rbo. 

V. 

John  Olbqo. 
1869. 

hcdiU — 
IwMetment. 
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Ite-       there  is  no  connt  lajing  it  in  them.     [Pioor^  G.B.-^That  point 

JoHw  Olwo.  ^'^^  ^^*  m€ide  below.] 

'       The  SoUcUoT'Oeneral  {Barry)  and  T.  /.  Wall,  for  the  Crown. 

18«9.       — ^This  is  larceny  by  a  bailee  under  24  &  25  Vict.  o.  96,  s.  3. 

£^j^^~.  ^  The  jury  have  found  the  criminal  intent.     The  only  question  is 

bailee-'      whether  the  defendant  was  a  bailee.    The  contract  and  subsequent 

Indictment,    letters  are  ample  evidence  of  these  facts.     [Fitzoesald^  B. — ^The 

contract  was  with  the  father.     If  the  defendant  was  a  bailee  the 

contract  does  not  show  it.]     As  to  larceny  by  a  bailee  they  cited 

Reg.  V.  BimkaJl  (9  Cox  Crim.  Cas.  419),  Ueg.  v.  Domes  (10  Cox 

Grim.  Cas.  239)^  and  Beg.  v.  Bohern  (9  Cox  Crim.  Cas.  29). 

Our  ad  vuU, 


Jawuary  15,  1869. 

The  judgment  of  the  majority  of  the  Court  (Whtteside 
and  MoNAHAN^  C.JJ.^  Ptoor^  C.B.^  CBbien^  Fitzobrald,  and 
Lawson,  JJ.,  and  Hughes^  B.)  was  delivered  by 

Whitbsede,  C.J. — ^In  this  case  the  majority  of  the  Court  con- 
sider the  facts  stated  sufficient  to  support  the  conviction  under 
the  24  &  25  Yict.  c.  96^  s.  3.  There  is  abundant  evidence  that 
the  defendant  filled  the  position  of  a  bailee,  especially  in  the  letter 
written  by  him  to  Mr.  Bundell.  As  to  the  objection'  made  by 
ingenious  counsel  that  there  was  not  evidence  to  sustain  the  laying 
of  the  property  as  it  has  been  laid  in  the  indictment^  that  cannot 
prevail.  No  such  point  was  made  below.  But,  on  the  evidence, 
we  think  the  count  laying  the  property  in  the  Messrs.  Martin 
sufficiently  sustained.  Even  if  they  were  not  owners  of  the  cargo 
th^  were  owners  of  the  ship,  and  that  is  sufficient  for  this  case. 

FiTZQSBALD,  B. — ^I  havo  the  misfortune  to  differ  from  the 
majority  of  the  Court.  The  learned  Chairman  told  tlie  juiy  that 
if  ihey  believed  that  the  defendant  fraudulently  took  and  con- 
vert^the  property  to  his  own  use,  with  the  intent  of  defeinding 
the  owners  of  it,  they  ought  to  find  him  guilty.  In  plain  words, 
the  prisoner's  intent  was  the  only  question  submitted  to  the  jury. 
The  question  for  us  to  consider  is,  whether  taking  the  contract 
and  the  evidence  in  connection,  there  was  any  criminal  offence ; 
whether  there  were  facts  proved  beyond  dispute  which,  taken  in 
connection  with  the  finding  as  to  the  intention,  would  make  the 
defendant  guilty  of  larceny.  I  assume  there  was  evidence  from 
which  a  jury  might  have  inferred  that  the  defendant  was  a  bailee ; 
the  express  contract  was  with  Richard  Clegg.  If  the  jury  had 
been  asked  whether  they  considered  the  defendant  a  bailee,  and 
had  answered  in  the  affirmative,  that,  taken  in  conjunction  with 
their  finding  on  the  intention,  would  have  been  sufficient  to 
sustain  a  conviction  for  larceny ;  but  no  such  question  was  left  to 
the  jury.  It  is  true  that  if  the  evidence  disprove  every  state 
of  facts  consistent  with  the  innocence  of  the  defendant,  he  is  not 
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to  qneotion  the  conviction ;  but  I  think  the  evidence  is  not  incon-        ^'^' 
sistent  with  the  defendant's  innocence.     If  he  were  not  a  bailee  john  Guno. 

he  could  not  be  convicted  nnder  this  indictment ;  he  must  have        

been  indicted  for  larceny  as  a  servant  of  Richard  Cle^g^  nnder  the        ^^^' 
68th  section  of  the  Larceny  Act.    And  there  was  evidence  of  how  i^arcei^  by  a 
the  defendant  became  possessed;  whether  he  was  a  servant  of      bailee-^ 
Richard  Cleeft,  or  as  himself  bailee^  or  as  a  stranger.    For  these    ^^f^^^ctment. 
reasons  I  thimc  the  conviction  should  be  quashed. 

Obobqb^  J. — ^I  also  differ  firom  the  majority  of  the  Court.  The 
defisndant  was^  I  think^  the  servant  of  Richard  Clegg,  who  was^ 
perhaps^  the  bailee  of  the  association.  The  defendant  is  not 
guilty  of  larceny  at  common  law,  as  his  possession  was  not 
originally  wrongful.  To  make  him  guilty  of  larceny  as  a  bailee, 
a  bailment  must  be  proved  as  existing  between  him  and  some  of 
the  parties  in  whom  the  property  is  laidi  This  does  not  appear 
to  me  to  have  been  proved,  and  the  jury  have  not  found  any 
question  on  it. 

Oonvidion  affvrmed. 

Attorney  for  the  Grown,  The  Grown  BoUeitor. 
Attorney  for  the  prisoner,  JoJm  Mone. 
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COURT  OP  CRIMINAL  APPEAL.  ' 

February  22, 1869.  j 

(Bofore  WaiTisiDi,  C.J.,  Hughes  and  Dkasy,  BB.,  and  Fitzqxrald 

and  Geobgi,  JJ.)  \ 

Rso.  V,  Lawrence  GA£iANi>.(a)  { 

Misdemeanor — Previous  conviction  for  felony . 

Tt  is  not  competent  for  a  prosecutor  in  an  indictment  for  misde-  I 

nu*atwr  to  charge  a  previous  conviction  of  the  accused  for  felony ,  ? 

and  support  that  charge  by  such  evidence  cls  is  authorised  by  1 

24  ^  25  Vid.  c.  96,  «.  116  :    (Beg.  v.  Summers,  19  L.  T.  N.  S.  • 

799>  C.  Caa.  R. ;  8  W.  N.  34.)  j 

Wlien  a  conviction  founded  on  su<:h  an  indictment  comes  before  this  | 
Court,  SH^h  conviction  must  be  quashed,  as  the  Court  has  no  power 
to  amend  the  indictment* 

THIS  was  a  case  reaerred  by  the  Cluurman  of  the  Qoarter 
Sessions  of  the  Countj  of  Lonth. 
The  case  stated  by  the  learned  Chairman  ia  as  follows : — 

At  the  Quarter  Sessions  hold  at  Dondalk  on  the  8ih  day  of 
January,  1869,  for  that  division  of  the  county  of  Louth,  before  me  ) 

as  Chairman  of  Quarter  Sessions  for  said  county,  and  John 
Murphy,  Robert  C.  Cooto,  and  Michael  Kelly^  Esqrs.,  Justices  of 
the  roace  for  said  county,  Lawrence  Garland  was  indicted  for 
haying  on  the  6th  of  October,  1868,  obtained  money  by  false 
pretences  (hereinafter  called  ^*  the  subsequent  offence  "). 

The  said  indictment,  sSter  charging  **  the  subsequent  offence,'' 
went  on  to  state  that  the  said  Lawrence  Ghirland  had,  on  the  3rd 
day  of  December,  in  the  thirtieth  year  of  the  reign  of  Her  present 
Majesty,  boon  conyicted  of  felony,  at  Lincoln,  in  England. 

A  copy  of  the  said  indictment  is  hereunto  annexed. 

The  said  Lawrence  Garland  was  undefended. 


I 

I 


! 


{a)  Rtpotted  by  W.  McuioujiNi^  Enq^  BuTiflt6r-«t«LRw. 
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The  said  Lawrence  Gkirland  having  been  arraigned  upon  bo        ^*^^' 
rxmch  only  of  the  said  indictment  as  charged  ^'  the  sabseqnent    laJJJibiio, 
oflTence/'  and  having  pleaded  '^not  guilty''  thereto,  was  npon     Gabland. 
trial  convicted.  

The  said  Lawrence  Grarland  having  been   so   convicted,  the        ^^^^' 
sessional  Crown  prosecutor*  called  upon  the  clerk  of  the  peace  to    pieadiny^ 
ask  the  prisoner  (L.  Garland)  whether  he  had  been  previously  Indictment^ 
convicted  of  felony  as  alleged  in  the  said  indictment.  oonvia^ 

I  entertained  doubt  whether  it  was  competent  for  the  Crown  to 
charge  or  state  a  previous  conviction  for  felony  in  an  indictment 
for  the  misdemeanor  of  having  obtained  money  by  false  pretences^ 
and  whether  the  prisoner  should  be  ccJled  on  to  plead  to  such  a 
charge,  or  whether  evidence  should  be  received  against  him  of 
such  alleged  previous  conviction. 

It  was  contended  on  behalf  of  the  Crown  that,  upon  the  true 
construction  of  the  116th  section  of  the  24  &  25  Vict.  c.  96,  and 
of  the  concluding  enactment  of  the  2nd  section  of  the  27  &  28  Yict. 
c.  47,  the  previous  conviction  for  felony  might  be  charged  in,  and 
proved  under,  this  indictment,  as  in  the  case  of  simple  larceny, 
after  a  previous  conviction  for  felony :  (see  also  sects.  6,  7,  and  8 
of24&25Vict.  c.  96.) 

Although  I  was  of  opinion  that  in  this  case  the  charge  of  a 
previous  felony  ought  not  to  have  been  introduced  into  this 
indictment,  still,  at  the  urgent  request  of  the  sessional  Crown 
prosecutor,  I  allowed  (subject  to  the  opinion  of  this  Court  upon 
my  doing  so)  the  prisoner  to  be  called  on  to  say  whether  he  had 
been  so  previously  convicted  as  alleged.     He  pleaded  not  guilty. 

The  sessional  Crown  prosecutor  then  gave  such  evidence  as  is 
authorised  by  the  116th  section  of  the  24  &  25  Yict.  c.  96,  of  the 
alleged  previous  conviction,  and  also  evidence  of  the  identity  of 
the  prisoner  with  the  person  so  previously  convicted.  The  jury 
having  thereupon  found  the  prisoner  guilty,  he  was  sentenced 
to  eight  months'  imprisonment  with  hard  labour ;  the  sentence 
being  increased  by  two  months  in  consequence  of  such  previous 
oonviction. 

The  question  for  the  Court  is  :  Is  it  competent  for  a  prosecutor 
in  an  indictment  for  the  misdemeanor  oi  obtaining  money  by 
false  pretences,  to  charge  a  previous  conviction  of  the  accused 
for  felony,  and  to  support  such  charge  by  such  evidence  as 
is  authorised  by  the  24  &  25  Yict.  c.  96,  s.  116  ? 

J.  C.  Neuoan, 
Chairman  of  Quarter  Sessions  for  County  of  Louth. 

Beceived  20th  of  January,  1869. 

Copy  of  Indictment. 

County  of  Louth,  1  The    jurors    for    our   Sovereign   Lady   the 
to  wit.  J     Queen,  upon  their  oath,  do  say  and  present, 

that  Lawrence  Gk^Iand,  on  the  6th  day  of  October,  in  the  year 
of  our  Lord  1868,  unlawfully,  knowingly,  and  designedly  did 
falsely  pretend    to  one    John   M'Gavock,   a   sub-constable  of 
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COURT  OF  CRIMINAL  APPEAL. 


February  22, 1869. 


THIS  was  a  case  reserved  by  the  Clyiirman  of  the  Quarter 
Sessions  of  the  County  of  Louth. 
The  case  stated  by  the  learned  Chairman  is  as  follows : — 


I 


\ 


(Before  WmTBSiDE,  C.J.,  Hughes  and  Deast,  BB.,  and  FrrzoEBALD 

and  Geosoe,  JJ.)  ^ 

Reg.  v.  Lawbence  GABLAin).(a)  \ 


i 


Misdemeanor — Previous  conviction  for  felony . 

* 

It  is  not  competent  for  a  prosecutor  in  an  indictment  for  misde- 

meanor  to  cha/rge  a  previous  conviction  of  the  accused  for  felony ,  * 

and  support  that  charge  by  such  evidence  as  is  authorised  hy  1 

24  ^  25  Vict.  c.  96,  ».  116  :    {Beg.  v.  Summers,  19  L.  T.  N.  S.  » 

799>.C.  Cas.  R.;  3  W.  N.  34.)  ^ 

When  a  conviction  founded  on  such  an  indictment  comes  hefore  this  \ 

Court y  such  conviction  must  he  guashed,  as  the  Court  has  no  power 
to  amend  the  indictment. 


I 

At  the  Quarter  Sessions  held  at  Dundalk  on  the  8th  day  of  '^ 

January,  1869,  for  that  division  of  the  county  of  Louth,  before  me  I 

as  Chairman  of  Quarter   Sessions  for  said   county,   and  John  I 

Murphy,  Robert  C.  Coote,  and  Michael  Kelly,  Bsqrs.,  Justices  of  I 

the  Peace  for  said  county,  Lawrence  Grarland  was  indicted  for  I 

having  on  the  6th  of  October,  1868,  obtained  money  by  false 
pretences  (hereinafter  called  "  the  subsequent  oflTence  "). 

The  said  indictment,  after  charging  "  the  subsequent  offence,"  L 

went  on  to  state  that  the  said  Lawrence  Garland  had,  on  the  3rd  | 

day  of  December,  in  the  thirtieth  year  of  the  reign  of  Her  present 
Majesty,  been  convicted  of  felony,  at  Lincoln,  in  England. 

A  copy  of  the  said  indictment  is  hereunto  annexed. 

The  said  Lawrence  Garland  was  undefended. 

(a)  Reported  by  W.  Molholl^md,  Ssq.,  Barriater-at-Law. 


1 


1869. 
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The  said  Lawrence  Gkirland  having  been  arraigned  upon  bo        ^»<»- 
mnch  only  of  the  said  indictment  as  charged  *'  the  subsequent    la^^q, 
oflTence/'  and  having  pleaded  ^'not  guilty^'  thereto,  was  upon     Qarland. 
trial  convicted. 

The  said  Lawrence  Grarland  having  been  so  convicted,  the 
sessional  Crown  prosecutor*  called  upon  the  clerk  of  the  peace  to    Pleading-^ 
ask  the  prisoner  (L.  Grarland)  whether  he  had  been  previously  Indictment-^ 
convicted  of  felony  as  alleged  in  the  said  indictment.  wp^x^nu 

I  entertained  doubt  whether  it  was  competent  for  the  Crown  to 
charge  or  state  a  previous  conviction  for  felony  in  an  indictment 
for  the  misdemeanor  of  having  obtained  money  by  false  pretences, 
and  whether  the  prisoner  should  be  ccJled  on  to  plead  to  such  a 
charge,  or  whether  evidence  should  be  received  against  him  of 
such  alleged  previous  conviction. 

It  was  contended  on  behalf  of  the  Crown  that,  upon  the  true 
construction  of  the  116th  section  of  the  24  &  25  Vict.  c.  96,  and 
of  the  concluding  enactment  of  the  2nd  section  of  the  27  &  28  Yict. 
c.  47,  the  previous  conviction  for  felony  might  be  charged  in,  and 
proved  under,  this  indictment,  as  in  the  case  of  simple  larceny, 
after  a  previous  conviction  for  felony :  (see  also  sects.  6^  7,  and  8 
of24&25Vict.c.  96.) 

Although  I  was  of  opinion  that  in  this  case  the  charge  of  a 
previous  felony  ought  not  to  have  been  introduced  into  this 
indictment^  stUl,  at  the  urgent  request  of  the  sessional  Crown 
prosecutor,  I  allowed  (subject  to  the  opinion  of  this  Court  upon 
my  doing  so)  the  prisoner  to  be  called  on  to  say  whether  he  had 
been  so  previously  convicted  as  alleged.     He  pleaded  not  guilty. 

The  sessional  Crown  prosecutor  then  gave  such  evidence  as  is 
authorised  by  the  116th  section  of  the  24  &  25  Yict.  c.  96,  of  the 
alleged  previous  conviction,  and  also  evidence  of  the  identity  of 
the  prisoner  with  the  person  so  previously  convicted.  The  jury 
having  thereupon  found  the  prisoner  guilty,  he  was  sentenced 
to  eight  months'  imprisonment  with  hard  labour ;  the  sentence 
being  increased  by  two  months  in  consequence  of  such  previous 
conviction. 

The  question  for  the  Court  is  :  Is  it  competent  for  a  prosecutor 
in  an  indictment  for  the  misdemeanor  oi  obtaining  money  by 
false  pretences,  to  charge  a  previous  conviction  of  the  accused 
for  felony,  and  to  support  such  charge  by  such  evidence  as 
is  authorised  by  the  24  &  25  Yict.  c.  96,  s.  116  ? 

J.  C.  Nelioan, 
Chairman  of  Quarter  Sessions  for  County  of  Louth. 

Beceived  20th  of  January,  1869. 

Oopy  of  Indictment. 

County  of  Louth,  1  The    jurors    for    our   Sovereign   Lady   the 
to  wit.  J     Queen,  upon  their  oath,  do  say  and  present, 

that  Lawrence  Garland,  on  the  6th  day  of  October,  in  the  year 
of  our  Lord  1868,  unlawfully,  knowingly,  and  designedly  did 
falsely  pretend    to  one    John   M^Gavodk,   a   sub-constable  of 
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^^*       oonstabnlaiy^     that    tlie    statement    contained    in    a    certain 

liAWBBraa    '''^tten  paper  then  produced  by  the  said   Lawrence   (Garland 

Qablahd.     to  the  said  John  M'Gavock;   that  is   to  say^  that  on  the  2nd 

"—        day  of  May,  in  the  year  aforesaid^  the  house  of  him,  the   said 

^^       Lawrence   Garland,   was   burned,   and    seventeen  shirts^  eleren 

PUading-^  pair  of  stockings^  the  whole  of  the  furniture  of  said  honse^ 
i^^cotent'^  forty-eight  pounds  weight  of  wool,  and  the  produce  of  two 
etmvi^Um.  bushels  and  a  half  of  flax  seed,  the  property  of  the  said  Lawrence 
Gkirland,  were  then  burned  and  consumed  in  the  said  house,  to 
the  loss  of  the  said  Lawrence  Gbrland  of  602.  sterling  and  upwards, 
was  a  true  statement.  By  means  of  which  said  false  pretences, 
he,  the  said  Lawrence  Garland,  did  then  unlawfully  obtain  from 
the  said  John  M'Garock,  the  sum  of  sixpence  in  money,  the 
money  of  the  said  John  M^(jayock,  with  intent  then  to  defraud : 
YFhereas,  in  truth  and  in  fact,  the  said  statement  so  contained  in 
the  said  written  paper,  was  not  a  true  statement,  but  was  false 
and  untrue :  And  whereas,  in  truth  and  in  fact,  the  said  house  of 
the  said  Lawrence  Garland  was  not  burned  on  the  said  2nd  day 
of  May,  in  the  year  aforesaid,  or  at  any  other  time  :  And  whereas, 
in  truth  and  in  fact,  seventeen  shirts,  eleven  pair  of  stockings, 
the  whole  furniture  of  said  house,  forty-eight  pounds  weight  of 
wool,  the  produce  of  two  bushels  and  a  half  of  flax  seed,  the 
property  oi  the  said  Lawrence  Garland,  or  any  other  property, 
were  not,  or  was  not,  then,  or  at  any  other  time,  burned  or 
consumed  in  the  said  house,  to  the  great  damage  and  deception 
of  the  said  John  M'Gavock,  to  the  evil  example  of  all  others  in 
the  like  case  offending.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  before  the  committing 
of  the  misdemeanor  above  mentioned,  to  wit,  at  the  Assizes  and 

feneral  delivery  of  the  gaol  of  our  Lady  the  Queen,  holden  at 
incoln,  in  and  for  the  county  of  Lincoln,  in  England,  on  the  3rd 
day  of  December,  in  the  thirtieth  year  of  Her  present  Majesty's 
reim,  he,  the  said  Lawrence  Garland,  was  convicted  of  felony, 
and  which  said  conviction  is  still  in  full  force,  strength,  and  effect, 
and  not  in  the  least  reversed,  annulled,  or  made  void  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  Crown,  and  her 
dignity. 

Monroe  and  W.  Qrijffm,  for  the  prisoner,  cited  Reg.  v.  8ummer$ 
(19  L.  T.  N.  S.  799,  0.  Oas.  R.),  where  it  is  stated  ''  that  it  is 
not  the  practice  to  insert  a  previous  conviction  of  felony  in  an 
indictment  for  a  misdemeanor  without  some  authority  by  statute, 
as  it  would  be  error  on  the  record.^'  They  contended  that  there 
was  error  here,  and  that  the  Court  of  Crown  Cases  Reserved 
had  only  the  authority  derived  from  the  statute  constituting  it 
(11  &  12  Vict.  c.  78),  and  this  authority  only  empowers  them  to 
reverse,  affirm,  or  amend  the  judgment.  If  the  judgment  be 
amended  here  there  will  be  error  on  the  record,  as  it  mil  not  be 
a  proper  judgment  on  the  indictment  as  it  stands. 
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The  BoUdtor-Oeneral  {Barry)  and  W.  Johnson,  for  tlie  Crown,  Km* 

WmrBSiBB,  C.J. — ^The  Conrt  are  unanimous  in  ordering  tMs  i^JJ^biccb 

conviction  to  be  quashed.     We  are  of  opinion  that  the  statute  Garland. 

does  not  intend  to  allow  a  previous  conviction  for  felony  to  be  ■ — 

charged  in  an  indictment  for  felony.     That  haa  been  done  here,  ^' 

and  our  powers  do  not  extend  to  amending  the  indictment.     We  Pleading-^ 

can  only  deal  with  the  judgment ;  and  if  we  amend  the  judgment  I^ctmmt^ 

here  the  record  will  be  wrong.  ^^^'^aioL 

Conviction  quashed. 

Attorney  for  the  Crown,  The  Orown  Solicitor. 
Attorney  for  the  prisoner,  BwrUm  Booth. 


COUET  OP  CRIMINAL  APPEAL. 

January  13,  1869. 

(Before  Whitesidb,  C.J.,  Pioor,  C.B.,  CVBEniN,  Pitzotbald,  and 
Obobob,  JJ.,  and  Pitzgesald  and  Hughis,  BB.) 

Bbg.  v.  Martha  DBAVES.(a) 

Larceny  hy  finding. 

The  priaoner^s  child  found  six  sovereigns  in  the  street,  which  she 
brought  to  the  prisoner.  The  latter  caimied  it,  cmd  told  some 
hystamders  thai  the  child  had  found  a  sovereign,  and  offered  to 
treat  them.  The  prisoner  amd  the  child  then  went  down  the  street 
to  the  place  where  the  child  had  found  the  money,  and  found  a 
half-sovereign  and  a  hag.  Two  hours  afterwards  the  owner  made 
hue-and-cry  in  the  vicinity.  On  the  same  evening  the  prisoner  was 
told  that  a  woman  had  lost  money;  the  prisoner  told  her  informant 
to  mind  her  ovm  business,  and  gave  Iter  half  a  sovereign  for  herself. 
Prisoner  admitted,  on  a/rrest,  that  she  had  got  the  money  from  ins 
child : 

Held,  that  these  facts  did  not  warrant  a  conviction  for  larceny,  as 
there  was  nothing  to  show  that  at  the  time  of  the  finding  the 
prisoner  had  reason  to  think  that  the  owner  could  be  found 
(PrrzGBBALD,  J.,  Pioot,C.B.,  and  Pitzgebald,  B.,  dissentienUbus). 
Beg,  V.  Qlyde  discussed. 

THIS  was  a  case  reserved  by  Mr.  Justice  Pitzgerald.      The 
facts  fully  appear  from  the  following  report  of  the  learned 

Judge : 

(a)  Reported  by  W.  HuiaoLLAifD,  Esq.,  BftiriBter-at-Law. 

q2 


1869. 


228  CRIMINAL  LAW  CASES. 

^■^'  Martha  Deaves  was  tried  at  the  last  Smnmer  AssizeB  for  the 

mIrtha      City  of  Cork  on  an  indictment  charging  her  with  the  larceny  of 
Deatbs.      money,  the  property  of  Ellen  Cotter. 

She  was  defended  by  Mr.  Upington. 

The  evidence  established  that  on  the  evening  of  Monday,  the 
Larceny  by  20th  of  July,  1868,  aboat  eight  o'clock,  Ellen  Cotter  had  dropped 
finding,  i^  Paul-street,  in  the  city  of  Cork,  a  sum  of  13i.  in  gold,  then  con- 
tained in  a  small  white  calico  bag.  In  about  two  hours  afterwards 
she  missed  the  money,  and  returned  to  Paul-street  about  10  p.m. 
the  same  evening,  and  made  hue-and-cry  of  her  loss  amongst  the 
people  of  the  vicinity. 

There  was  sufficient  evidence  that  about  half-past  eight  the 
same  evening  one  of  the  prisoner's  children,  a  girl  of  about  seven 
years  of  age,  found  a  part  of  the  money,  viz.,  61,,  near  the  place 
where  it  had  been  dropped,  and  brought  it  into  the  house  to  the 
prisoner,  and  gave  it  to  her ;  the  latter  counted  it,  and  represented 
to  one  of  the  bystanders  that  her  child  had  found  a  sovereign, 
and  said  she  would  give  the  parties  present  a  treat  of  porter. 

The  prisoner  and  her  child  then  went  down  to  the  street  where 
the  same  child,  in  the  same  place,  found  a  half  sovereign  and  a 
white  calico  bag.  She  gave  the  half  sovereign  to  her  mother, 
and  had  at  the  time  the  bag  in  her  hand,  but  it  did  not  appear 
that  she  gave  the  bag  to  her  mother. 

A  witness,  who  was  present  when  the  prisoner  got  the  money 
from  her  child,  deposed  that  about  two  hours  afterwards  she  met 
Ellen  Cotter  on  the  footpath  lamenting  her  loss  and  spoke  to  her; 
that  on  the  same  evening  witness  told  the  prisoner  that  she  had 
seen  the  woman  lamenting  the  loss  of  her  money  in  Paul-street, 
that  she  was  a  poor  woman,  and  that  witness  believed  she  lived  in 
Harcourt-lane ;  the  prisoner  in  reply  told  witness  to  mind  her  own 
business.  The  next  day  prisoner  gave  witness  half  a  sovereign  of 
the  money  for  herself;  witness  then  told  her  that  there  were  police 
or  detectives  on  the  look  out. 

The  prisoner  was  arrested  on  the  23rd  of  July ;  no  money  was 
found  with  her,  but  she  admitted  she  received  6Z.  10^.  from  the 
child. 

No  portion  of  the  money  was  ever  restored  to  EUen  Cotter. 

The  evidence  for  the  prosecution  having  closed,  Mr.  Upington, 
for  the  prisoner,  insisted  that  I  should  direct  an  acquittal. 

I  declined  to  do  so. 

In  reply  to  questions  put  by  me  to  the  jury,  they  found — (1) 
That  the  01,  lOs.  found  by  the  prisoner's  child  was  part  of  the 
money  lost  by  Ellen  Cotter ;  and  (2)  that  at  the  time  when  the 
money  was  received  by  the  prisoner  from  her  child,  she  had 
reasonable  ground  for  believing,  and  did  believe,  that  the  owner 
of  the  money  could  be  found. 

Mr.  Upington  objected  that  there  was  no  evidence  to  sustain 
the  second  finding. 

Upon  these  special  fijidings  I  then  instructed  the  jury  that  if 
they  were  satisfied  by  the  evidence  that  at  the  time  the  prisoner 
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received  the  money  from  her  child  as  aforesaid  she  took  possession 
of  it,  intending  at  the  time  to  appropriate  it  to  her  own  use,  with- 
out regard  to  whether  the  owner  could  or  could  not  be  discovered, 
and  did  afterwards  so  appropriate  it,  they  were  at  liberty,  on  such 
evidence,  to  find  her  guilty  of  larceny. 

The  jury  returned  a  verdict  of  guilty. 

At  the  request  of  Mr.  Upington,  for  the  prisoner,  I  deferred 
sentence  until  the  next  assizes,  and  reserved  for  the  consideration 
of  this  Court  the  question  whether  the  conviction  was  proper 
under  the  circumstances  aforesaid.  J.  D.  FrrzoERALD. 

Upington,  for  the  prisoner. — ^This  conviction  cannot  be  upheld. 

The  learned  Judge  ought  to  have  left  another  question  to  the  jury, 

viz.,  ''Had  the  prisoner  at  the  time  of  finding  the  money  the 

immiediate  means  of  knowing  that  the  property  had  an  owner  ?  ^' 

Without  an  affirmative  answer  to  this  question  the  second  finding 

of  the  jury  is  valueless;     No  doubt  the  aoctrinelaid  down  by  Coke 

(3  Inst.  pp.  98  and  108),  Hale  (Pleas  of  the  Crown,  vol.  i.  p.  506), 

and  Hawkins  (Fleas  of  the  Crown,  vol.  i.  p.  142)  has  undergone 

a  considerable  modification  in  recent  times,  but  not  to  any  such 

extent  as  must  be  contended  for  in  order  to  support  this  conviction. 

In  all  the  decisions  on  this  subject  a  clear  ^stinction  is  drawn 

between  cases  where  the  owner  of  the  lost  chattel  is  apparent,  and 

cases  where  the  owner  is  not  apparent;  or,  in  other  words,  the 

law  seems  to  be  that  to  make  the  subsequent  appropriation 

amount  to  larceny,  there  must  either  be  some  mark  on  the 

property,  firom  which  it  may  be  inferred  that  the  finder  knew 

at  the  time  of  the  finding  that  the  property  had  an  owner,  or 

there  must  be  some  circumstance  attending  the  finding  from 

which  the  same  inference  could  be  drawn.     In  the  present  case 

the  finding  was  admittedly  a  bona  fide  finding,  which  distinguishes 

it  from  Reg,  v.  Moore  (8  Cox  Crim.  Cas.  416),  and  as  the  money 

was  altogether  in  gold  there  could  be  no  mark  upon  it  which 

would  lead  to  identification ;  the  prisoner,  therefore,  could  not  be 

guilty  of  larceny,  and  the  party  by  whom  the  money  was  lost 

should  have  proceeded  by  civil  action :  {Rex  v.  Beard,  Jebb  C. 

and  P.  Cas.  9 ;  Merry  v.  Qreen,  7  M.  &  W.  623 ;  Reg.  v.  Peters, 

1  C.  &  K.  245 ;   Reg.  v.  Mole,  1  C.  &  K.  417;  Reg.  v.  Thnrhom, 

1  Den.  C.  C.  R.  387 ;  Reg.  v.  Preston,  2  Den.  C.  C.  R.  353 ;  Reg. 

V.  Dixon,  7  Cox  Crim.  Cas.  35 ;  Reg.  v.  Shea,  1  Ir.  Jur.  N.  S.  244 ; 

Reg.  V.  Christopher,  8  Cox  Crim.  Cas.  91 ;  Reg.  v.  Moore.)    If  it 

should  be  held  that  it  was  not  necessary  to  leave  to  the  jury  the 

question  of  whether  or  not  the  prisoner  had  the  vnvmediate  means 

of  knowing  that  the  lost  property  had  an  owner  the  conviction 

is  still  bad,  because  of  there  having  been  no  evidence  given  to 

•support  the  second  finding  of  the  jury.     Reg.  v.  Olyde  (1  Law  Rep. 

C.  Gas.  R.  139)  is  a  precisely  analogous  case.     No  more  evidence 

was  given  in  the  present  case  than  m  Reg.  v.  Olyde  to  show  beUef 

on  the  part  of  the  prisoner  that  the  owner  of  the  money  could  be 

foond^  and  there  it  was  held  that  the  want  of  such  evidence  was 
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^^'  fatal^  and  that  the  oonviction  could  not  stand.  It  would  be  highly 
uf^mA  dangerous  to  allow  juries  to  speculate  on  what  may  be  passing 
Dbat».     through  a  person's  mind.     Some  evidence  must  be  g^ven. 

Brady,  Q.  0.  (with  him  E.  Barry),  for  the  Crown. — The  rqle 
iaid  down  in  Beg»  v.  Thv/rhom  has  been  strictly  followed  here. 
J/sreeny  Jy  The  desire  on  this  part  of  the  prisoner  to  conceal  the  amount  of 
Jindinff,  money  found  is  sufficient  evidence  to  show  that  the  prisoner 
expected  that  the  owner  of  the  money  would  make  inquiries  for 
it.  This  case  is  therefore  distinguishable  from  Beg,  v.  Olyde,  for 
in  that  case  there  was  no  evidence  whatever  to  show  tnat  the 
prisoner  believed  that  the  owner  of  the  money  could  be  found. 

WhitbsidBj  C.J. — ^Although  the  principles  laid  down  by  Coke 
and  Hale  have  been  somewhat  modified^  it  would  be  a  mistake  to 
suppose  that  they  have  been  completely  overturned.  The  rule 
that  every  larceny  must  include  a  trespass  has  never  been  contro- 
verted^ and^  as  I  think  there  was  no  trespass  in  taking  these 
sovereigns^  the  prisoner  ought  not  to  have  been  found  guilty  of 
larceny.  In  Beg.  v.  Thurbom  the  jury  found  as  the  jury  did  in 
this  case,  but  although  that  case  seems  to  me  to  have  been  a 
stronger  one  for  a  conviction  than  the  present,  the  conviction  was 
held  to  be  bad.  Beg,  v.  Preston  was  also  a  stronger  case  for  a 
conviction  than  the  present.  Beg.  v.  Olyde  cannot  be  distinguished 
from  the  case  now  before  us.  There  is  nothing  to  show  that  at 
the  time  the  child  brought  in  the  money  the  prisoner  knew  the 
property  had  an  owner,  or,  at  all  events,  to  show  that  she  was 
under  the  impression  that  the  owner  could  be  found.  I  therefore 
think  the  conviction  ought  to  be  quashed. 

^  ^FiTzasEALD,  J. — ^I  think  the  conviction  should  be  maintained. 
This  case  comes  within  the  rule  laid  down  in  Beg.  v.  Thwrhom  by 
Parke,  B.  There  is  quite  enough  evidence  to  show  that  the 
prisoner  believed  that  tne  owner  of  the  money  could  be  found. 
Her  first  act  was  to  conceal  the  amount  and  to  buy  the  silence  of 
those  who  knew  that  she  had  gotten  the  money.  Beg.  v.  Ohjde  is 
no  authority  to  quash  this  conviction,  inasmuch  as  there  was  no 
evidence  in  that  case  to  show  beUef  on  the  prisoner's  part  that 
the  owner  of  the  money  could  be  found,  whUe  the  smallness  of 
the  amount  raised  the  presumption  of  abandonment.  In  this  case 
all  the  three  ingredients  spoken  of  by  Wightman,  J.,  in  Beg,  y. 
Moore,  are  present.  It  is  quite  unnecessary  to  discuss  the  earlier 
authorities. 

PiooT,  C.B.,  and  FrrzaBBALD,  B.,  concurred  with  Fitzgerald,  J. 

(y  Brisn,  J. — The  Legislature  ought  to  interfere,  as  it  has  already 
done  in  tiie  case  of  bailees.  However,  as  the  law  at  present 
stands,  we  are  bound  hjBeg,  v.  Thvrbom  and  Beg.  v.  Olyde.  Hie 
conviction  must  be  quashed. 

HuaHES,  B.,  and  Obobob,  J.,  concurred  with  Whiteside,  C.J., 
and  O'Brien,  J. 

OonmcHon  gnashed. 
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OOUHT  OF  CRIMINAL  APPEAL. 

Jcmucury  28, 1869. 

(Before  Boyill,  C.J.,  Ohannbll,  B.,  Btlxs,  J.,  Pioott,  B.,  and 

LusH;  J.) 

Esq.  v.  Thb  Inhabitants  of  N£WBOLD.(a) 

nighway--^Repaw — Evidence  as  to  liahility  ofpa/rish  to  r^pa/ir. 

On  an  indichnent  agad/nat  a  township  for  nonrepair  of  a  eofivnum 
amd  cmdent  highway,  it  was  proved  thai  the  Ume  had  akoays 
been  vsed  as  a  common  highway,  but  it  was  admiUed  that  the 
township  had  never  repaired  this  parOculwr  highway,  amd  that  it 
had  been  repaired  by  private  persons  occasionally  : 

Held,  thadi  the  highway  being  im  use  previous  to  the  b  Sf  6  Will.  4, 
c.  50.  s.  28^  proof  of  repair  by  the  tovntship  was  not  necessary  to 
support  a  convidion. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  Genera 
Quarter  Sessions  of  the  Peace  for  the  county  of  Derby,  h^d 
before  me  on  the  30th  of  June,  1868. 

The  inhabitants  of  the  township  of  Newbold  were  tried  upon 
an  indictment  which  charged  them  with  neglecting  to  repair  a 
common  and  ancient  highway  called  Pothouse-lane,  and  pleaded 
not  guilty. 

It  was  proved  that  the  lane  in  question  had  always  been  U3ed 
as  a  oommon  highway;  that  it  was  situate  in  the  defendanta' 
township ;  and  that  the  inhabitants  of  that  township  had  alwavs 
been  accustomed  to  repair  the  several  highways  situate  in  tne 
township,  and  appointed  their  own  surveyors  for  that  purpose. 

It  was  admitted,  however,  that  the  defendants  had  neyer 
repaired  the  highway,  but  that  it  had  been  repaired  occasionally 
by  private  individuals  who  desired  to  use  it. 

These  facts  were  not  disputed  by  the  defendants,  but  it  wa9 
objected  by  counsel  on  their  behalf  that  they  could  not  be  con^ 
victed  in  the  absence  of  any  evidence  that  they  bad  ever  repaired 
the  particular  highway  which  formed  the  subject  of  the  indict- 
ment then  being  tried. 
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^^'^  I  OYerroled  the  objection^  and  directed  the  jury  that  no  snch 

Tbb        evidence  waa  necessary. 
iMHABiTAMn       Thc  jurj  returned  a  verdict  of  guilty,  but  I  deferred  sentence, 
®'  NgwBOLu  andi^  at  the  request  of  the  counsel  for  the  defendants,  have  stated 
13^^        this  case  for  the  opinion  of  the  Court  for  Crown  Cases  Reserved. 

K  the  Court  shall  be  of  opinion  that  my  direction  was  right  in 

Eighwajf-^    point  of  law,  the  conviction  is  to  stand.     If  the  Court  shall  be  of 
^''^^''"*'''    the  contrary  opinion  the  conviction  is  to  be  quashed. 
Dated  the  13th  of  November  1868. 

T.  W.  Evans, 

Chairman  of  Quarter  Sessions  for  the 

County  of  Derby. 

/.  W.  Mellor,  for  the  defendants. — ^It  is  submitted  that  the 
conviction  was  wrong.  The  question  is  whether  the  mere  user 
of  the  lane  as  a  common  highway  is  sufficient  to  cast  on  the 
inhabitants  of  the  township  the  obligation  to  repair  it.  There 
was  no  other  evidence  except  that  of  user,  and  it  is  not  found  that 
it  was  an  ancient  highway.  [CnAimsLL,  B. — ^The  case  states  that 
it  had  "  always  '^  been  used  as  a  common  highway ;  that  is  very 
like  a  statement  that  it  was  an  ancient  highway.]  That  is  giving 
a  large  meaning  to  the  word  "  always."  It  ought  to  have  been 
found  that  it  was  an  ancient  highway.  [Bovill,  C.  J. — ^The  only 
point  reserved  for  us  is  whether  it  was  necessary  to  prove  that  the 
township  had  repaired  this  particular  highway.  No  point  was 
raised  as  to  its  not  being  an  ancient  highway.]  To  throw  the 
obHgation  to  repair  on  the  township  there  should  have  been  some 
evidence  of  adoption  or  recognition  of  the  highway  by  the  town- 
ship. [Bovill,  C.  J. — ^That  would  have  been  a  good  argument 
if  the  highway  had  been  made  since  5  &  6  Will.  4,  c.  50,  s.  23. 
The  words  in  the  case,  "  always  used  as  a  highway,'*  take  you 
back  to  one  day  at  least  before  that  statute.]  In  Bex  v. 
The  Inhabitants  of  8t.  Benedict  (4  B.  &  Aid.  447),  it  was  held 
that  where  a  road  was  set  out  by  commissioners  under  a  local 
act,  and  certain  persons  only  were  by  the  act  to  use  it,  but  in 
fact  it  had  been  used  by  the  public  for  many  years,  this  was  not 
sufficient  evidence  of  a  dedication  to  the  public,  and  that  if  it  was^ 
there  being  no  evidence  that  the  parish  had  acquiesced  in  that 
dedication,  it  was  not  a  public  road  which  the  parish  was  bound  to 
repair.  Baylev,  J.,  said  in  that  case  '^I  do  not  accede  to  the 
doctrine  that  because  there  is  a  dedication  of  the  road  by  the 
owner  of  the  soil,  and  the  pubUc  use  it,  that  the  parish  is  there- 
fore bound  to  repair.  I  tlunk  there  ought  to  be  in  addition  to 
that,  evidence  of  an  acquiescence  by  the  parish  in  that  dedica- 
tion  In  the  case  of  a  parish  they  have  no  power  to  prevent 

the  opening  of  a  road  or  to  obstruct  the  public  use  of  it.  It  would 
be  most  unjust  if,  by  the  public  use  of  wnat  was  at  first  a  private 
road,  the  burden  of  repairing  it  could  be  removed  from  the  person 
to  whom  the  use  of  it  was  at  first  confined,  and  cast  upon  the 
parish.''    The  case  waa  followed  by  Beg.  y.  Chmberworth  (8  B. 
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&  Adol.  108),  where  Reg.  v.  St.  Benedict  was  recognised  bv  the       ^^»- 
Court,  and  Lord  Tenterden,  0.  J.,  and  Taunton,  J.,  in  their  judg-        rp^ 
ments,  point  out  that  acquiescence  or  adoption  by  the  parish  is   Inhabitaiitb 
necessary  to  cast  on  them  the  liability  to  repair.     It  is  true  that  o'  Nbwbou). 
in  Beg.  y.  The  Inhabitcmts  of  Leake  (5  B.  &  Adol.  469),  the        ][^ 

authority  of  these  cases  was  shaken,  but  they  were  not  overruled,        

and  Parke,  B.  said :  "  The  absence  of  repair  by  the  parish  is  Bighway-- 
indeed  a  strong  circumstance  in  point  of  evidence  to  prove  that  '"^'*"'*^<"^' 
the  road  is  not  a  public  one.  The  fact  of  repair  has  a  contrary 
effect ;  but  the  conduct  of  the  parish  in  acquiescing  or  refusing 
its  acquiescence  is  in  my  opinion  immaterial  in  every  other  point 
of  view.  The  judgment  oi  Bayley,  J.,  in  the  case  of  Rex  v.  8t. 
Benedict  was  cited  on  the  argument  as  an  authority  to  the 
contrary ;  but,  with  every  respect  for  that  very  learned  jndge,  I 
must  say  I  cannot  accede  to  the  doctrine  there  laid  down,  and  I 
am  not  aware  that  there  is  any  authority  in  support  of  it.'' 

Cave^  for  the  prosecutors,  was  not  called  upon. 

BoviLL,  0.  J. — ^The  only  point  reserved  for  us  is  whether  it  was 
essential  to  sustain  the  indictment,  against  the  township  for  the 
non-repair  of  this  highway  to  prove  that  the  township  had 
previously  repaired  it.  We  are  all  of  opinion  that  the  fact  that 
it  had  not  been  repaired  by  the  township  previously  was  only  a 
circumstance  to  be  weighed  with  the  other  evidence,  and  no  more. 
It  may  have  been  very  material  evidence  in  the  case.  Ever  since 
Beg.  V.  Leake  (a)  it  has  been  considered  to  be  the  law  that  it  is 
not  essential  to  prove  that  a  highway  in  use  before  the  5  &  6  Will.  4, 
c.  50,  s.  23,  should  have  been  repaired  by  the  parish  in  order 
to  support  an  indictment  against  the  parish  for  the  non-repair. 
That  being  so,  the  oresent  conviction  is  right. 

The  rest  of  the  Uourt  concurred. 

Ooruviction  affirmed. 

(a)  See,  also,  Reg.  y.  The  Inhabitants  qf  Horkyifi  L.  T.  Rep.  N.  S.  882). 
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OOXJBT  OP  CRIMINAL  APPEAL, 

Jamumf  28^  1869. 

(Before  Bovill,  C.  J.,  Channell,  B.,  Bylbs^  J.,  Pigott,  B.,  and 

LUBH^  J.) 

Bso.  V,  John  FiBTH.(a) 

La/rceny — OimiMmoua  net — 24  ^  25  Vid.  c,  96,  $.  6. 

By  mea/ns  of  a  secret  Jv/nction  pipe  with  the  main  of  a  gas  company 
a  mill  was  supplied  with  gas,  which  did  not  pass  through  the 
gas  mster,  and  which  was  consumed  without  being  padd  for. 
This  continued  to  be  done  for  some  years : 

Held,  on  <m  indictment  for  stealing  1000  cubic  feet  of  gas  on  a 
pa/rticular  day,  the  entire  evidence  might  be  given,  as  there  was 
one  continuous  act  of  stealing  all  the  time  ;  and  that  the  24  ^  25 
Vict,  c,  96,  as  to  the  prosecutor^s  electing  on  three  separate 
takings  within  six  months  did  not  apply, 

CASE  reserved  for  the  opinion  of  this  Coorfc  at  the  Midsummer 
Quarter  Sessions  of  the  Peace  for  the  West  Biding  of 
Yorkshire,  holden  by  adjournment  at  Wakefield,  on  the  17th  of 
August,  1868. 

liie  indictment  charged  the  prisoner  with  stealing  1000  cubic 
feet  of  carburetted  hydrogen  gas,  the  property  of  the  mayor, 
aldermen,  and  burgesses  of  the  borough  of  Halifax.  The  oflFence 
was  alleged  to  have  been  committed  on  the  30th  of  April,  1866. 

On  the  evidence  for  the  prosecution  it  appeared  that  the 
corporation  of  Halifax  are  the  owners  of  the  gas  works  within 
the  borough,  and  that  a  firm  of  Samuel  and  John  Firth,  worsted 
manufacturers,  had  for  some  years  been  the  occupiers  of  Lily- 
lane  Mill,  in  Halifax,  which  was  lighted  with  gas,  supplied  by 
the  corporation  by  meter ;  that  John  Firth  died  some  years  ago, 
his  brother  Samuel  carrying  on  the  business  under  the  old  name 
until  his  death,  which  took  place  on  the  21st  of  March,  1868 ; 
that  the  prisoner  was  the  son  of  the  said  Samuel  Firth,  and, 
though  not  a  partner,  was  employed  by  his  father,  and  took  an 
active  part  in  the  management  of  the  business. 

(a)  Beportod  hj  JoBH  THOicnoir,  "Eaq,^  Barmter-«t-Law. 
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Thomas  Hanson  Sohofield^  the  sub-manager  of  the  gas  works^        ^"^ 
stated  that  he  went  to  Lily-lane  Mill  on  uie  27th  of  February^  John^' 

1868.     There  were  two  meters  in  the  mill^  which  witness  filled       

with  water^  and  turned  off  the  taps,  so  that  no  gas  could  pass       ^^* 
through  either  of  them.     He  then  went  to  the  north-east  comer     Lanm^^ 
of  the  mill  outside  and  bored  to  the  main,  and  there  found  a     Evidnc*, 
junction  of  a  lead  pipe  with  the  main.     Witness  then  went  to  the 
firing-up  place  to  which  he  had  traced  the  pipe,  and  to  several 
other  rooms  in  the  mill,  when  he  lighted  the  gas,  which  burnt 
freely.    In  all,  witness  lighted  eighfy-two  jets^  none  of  the  gas 
supplying  which  passed    through  either  of    the    meters,  but 
through  the  pipe  above-mentioned  as  inserted  in  the  main  at  the 
north-east  comer  of  the  mill,  but  this  pipe  would  not  supply 
eighty-two  jets  burning  at  the  same  time.     It  would  supply 
at  nine-tentiis,  or  day  pressure,   about  twenty  lights,  and  at 
twenty-five-tenths,  or  night  pressure,  about  thirty  bats'-wing 
lights;   each  burning  about  5ft.  an  hour  they  would  together 
consume  about  100ft.  per  hour. 

William  Jagger,  formerly  engine-tenter  at  Lily-lane  Mill,  had 
charge  of  the  engine  and  boiler  there,  between  ten  and  eleven 
years.  He  left  Firth's  service  on  the  1st  of  August,  1867. 
There  were  gas-lights  in  the  boiler  and  engine  house  when  he 
went  to  Lily-lane  Mill— one  in  the  boiler  house  and  three  in  the 
engine  house.  After  he  had  been  there  some  time  they  had 
other  two  lights  in  the  engine  house,  which  were  fancy  brackets, 
and  also  one  more  light  in  the  cra^  hole,  one  in  the  cistern 
place,  also  two  more  on  the  top  of  the  boiler.  When  witness  had 
been  at  the  mill  some  three  or  four  years  gas  ceased  to  come, 
upon  which  he  made  complaint  either  to  Mr.  Samuel  Firth  or  the 
prisoner,  but  cannot  say  which ;  and  in  consequence  of  the  orders 
given  him  by  the  person  to  whom  he  made  complaint,  witness 
and  another  man  dug  up  the  earth,  from  where  the  junction  pipe 
with  the  main  at  the  north-east  comer  above-mentioned  com- 
mences, to  underneath  the  engine-house  steps.  They  found  a 
?ipe  buried  in  the  earth,  and  there  were  holes  in  it  and  water, 
^hey  took  up  the  pipe  the  whole  length,  and  plugged  the  hole  in 
the  main,  replaced  the  pipes  that  were  good,  and  where  the  pipes 
were  bad  they  put  fresh  ones  in  their  stead.  Both  Samuel  Firth 
and  the  prisoner  were  present  when  they  were  doing  the  work, 
and  saw  tiiiem  do  it.  It  was  about  three  years  after  witness  had 
entered  the  Firths'  service.  The  last  time  witness  did  anything 
to  the  pipe  was  about  two  years  ago,  when  prisoner  orderea 
witness  to  take  up  the  junction  pipe  in  order  to  eet  the  water  out. 
Witness  took  the  water  out  of  the  pipe  more  than  once,  but  he 
could  not  tell  by  whose  orders.  The  lights  in  the  engine  house 
and  boiler  house  burned  until  witness  len,  except  when  the  water 
was  in  the  pipe.  Witness  remembers  the  combing  machine 
being  put  up  about  April,  1866.  George  Watson  was  employed 
in  fitting-up  the  gas  for  it.  Prisoner  told  witness  that  if  he, 
prisoner,  was  not  there  by  nine  in  the  morning,  he  was  to  tell 
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^■^*       George  Watson^  the  plumber^  that  he  was  to  oonple  the  pipes 
Jcnif^FiBiB.  required  for  the  combing  machine  to  the  pipe  at  the  back  side  of 

the  boiler  house  that  supplied  witness.     Witness  told  Watson 

1869.  what  prisoner  had  ordered  him  to  say^  and  Watson  did  as  he  was 
£^^^  ordered.  After  this  the  combing  machine  was  supplied  with  gas, 
Eviden<x.  and  continued  so  until  witness  left.  The  gas  in  the  mill  was 
shut  off  at  six  o'clock  at  night,  when  the  hands  left  off.  Thomas 
Lee  shut  it  off.  The  custom  was  for  the  spinners  each  to  turn 
off  his  own  light,  and  Lee  turned  it  off  at  the  meter.  Witness 
could  always  light  his  burner  without  turning  any  tap  except 
the  one  at  ike  burner ;  he  had  not  to  go  to  any  meter.  He  had 
many  times  been  in  the  combing-room  in  the  middle  of  the  day, 
and  had  seen  the  gas  jets  bnrnmg. 

Simeon  Ashworth  stated  that  he  was  employed  to  superintend 
the  putting-up  of  the  combing  machine  at  Lily-lane  Mill  in  April, 
1866,  and  remained  there  eight  or  nine  months.  Gras  was  burnt 
daily  all  the  time  witness  was  there,  when  the  machine  was 
running.     It  was  hghted  all  day  long. 

Thomas  Malkin  stated  that  he  went  to  Lily-lane  Mill  in  the 
spring  of  1866,  that  gas  was  constantly  burning  during  the  day 
in  the  combing  room,  and  that  he  sometimes  lit  the  gas.  On 
cross-examination,  witness  said  that  the  Firths  were  then  working 
on  short  time. 

At  the  close  of  the  case  for  the  prosecution,  it  was  objected  by 
the  prisoner's  counsel  that,  if  the  taking  of  the  gas  under  the 
circumstances  stated  amounted  to  larceny,  the  case  for  the  prose- 
cution proved  separate  and  distinct  acts  of  larceny  committed 
almost  daily  during  a  period  of  several  years.  That  the  prisoner 
could  not  be  called  on  to  answer  such  a  case  on  one  indictment, 
and  that  the  prosecution  must  confine  their  evidence  to,  and  the 
case  go  to  the  jury  on  one  or  on  any  number  of  separate  takings 
of  the  gas  not  exceeding  three,  by  or  under  the  orders  of  the 
prisoner,  within  a  period  of  six  calendar  months  from  the  first  to 
the  liBst  of  such  takings. 

I  overruled  the  objection,  but  reserved  the  point  for  the  Court 
of  Criminal  Appeal,  and  after  evidence  had  been  given  on  behalf 
of  the  prisoner,  the  case  was  left  to  the  jury,  and  the  prisoner  was 
convicted  and  liberated  on  bail. 

The  opinion  of  the  Court  is  requested  whether  the  conviction, 
under  the  circumstances  above  stated,  is  according  to  law. 

J.  G.  Smyth,  Chairman. 

The  following  sections  of  the  Larceny  Act  (24  &  25  Vict.  c.  96) 
were  referred  to  in  the  course  of  the  argument. 

Sect.  5  enacts : — "  It  shall  be  lawful  to  insert  several  counts  in 
the  same  indictment,  against  the  same  person  for  any  number  of 
distinct  acts  of  stealing,  not  exceeding  three,  which  may  have 
been  committed  by  him  against  the  same  person  within  the  space 
of  six  months  from  the  first  to  the  last  of  such  acts,  and  to  proceed 
therjBon  for  all  or  any  of  them.'' 
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Sect.  6  enacts : — "  If  upon  the  trial  of  any  indictment  for  larceny        ^^« 
it  shall  appear  that  the  property  alleged  in  such  indictment  to  have  johk 'firth. 

been  stolen  at  one  time  was  taken  at  diflferent  times,  the  prosecutor   '    

shall  not  by  reason  thereof  be  required  to  elect  upon  wluch  taking        ^^• 
he  will  proceed,  unless  it  shall  appear  that  there  were  more  than     Zarcewf 
three  takings,  or  that  more  than  the  space  of  six  months  elapsed     Evidence,' 
between  the  first  and  the  last  of  such  takings ;  and  in  either  of 
such  last-mentioned  cases  the  prosecutor  shall  be  required  to  elect 
to  proceed  for  such  number  of  takings,  not  exceeding  three,  as 
appears  to  have  taken  place  within  the  period  of  six  months  from 
the  first  to  the  last  of  such  takings/' 

Manisty,  Q.C.  (Serjt.  Tindal  Atkinson  and  Forbes  with  him),  for 
the  prisoner. — The  conviction  cannot  be  sustained.  Upon  the 
facts,  each  day's  taking  of  the  gas  was  a  distinct  act  of  larceny. 
The  gas  in  the  null  was  turned  off  every  night,  and  turned  on 
every  morning.  [Pigott,  B. — ^The  stealing  of  the  gas  does  not 
consist  in  turning  on  the  gas  in  the  mill,  but  in  lajring  the  secret 
junction  pipe  underground  on  to  the  main.]  Under  sect.  6  of 
24  &  25  Vict.  c.  96,  the  prosecution  was  bound  to  elect  to  proceed  for 
such  number  of  takings,  not  exceeding  three,  as  appeared  to  have 
taken  place  within  six  months  from  the  first  to  the  last  of  such 
takings.  [Bylbs,  J. — The  entire  evidence  was  admissible  to  show 
the  felonious  intent.  Lush,  J. — 'iS  the  prosecution  had  elected  to 
proceed  for  the  stealing  on  any  given  day,  it  would  not  shut  out 
one  iota  of  the  evidence.]  The  prosecutors  must  specify  the  three 
larcenies  on  which  they  elect  to  proceed  in  order  that  the  prisoner 
may  not  be  tried  a  second  time  for  them.  Here  the  act  was  not 
continuous,  the  gas  was  turned  off  at  nights  and  on  Sundays. 
They  were  distinct  takings  day  by  day.  [Ohannbll,  B. — If  a 
man  went  to  the  cellars  at  Heidelburg,  and  from  the  large  vat, 
which  is  continually  filling,  he  drew  out  wine  by  a  plug,  and  left 
it  running,  would  not  that  be  one  continuous  act  of  taking  f  ] 
Different  managers  of  the  mill  may  have  been  the  persons  who 
took  the  gas  at  different  times.  [Bovill,  C.J. — ^There  was  always 
some  gas  in  the  secret  junction  pipe.  There  was  always  stealing 
therefore  firom  the  main.]  That  is  confounding  the  means  of 
stealing  with  the  stealing.  Besides,  the  gas  is  made  firom  day  to 
day;  and  how  could  there  be  a  continuous  stealing  for  years  of  a 
thing  not  in  existence  all  the  time  ?  [Bovill,  U.  J.  referred  to 
Beg.  V.  Bleasdale  (2  Car.  &  K.).  The  24  &  25  Vict.  c.  96,  s.  6, 
was  not  then  in  existence.] 

Mcuule,  Q.C.  {Harmay  with  him),  for  the  prosecution. — The  con- 
viction was  right.  The  indictment  charges  the  prisoner  with 
stealing  1000ft.  of  gas,  and  in  order  to  show  the  guilty  intent  it 
was  competent  to  the  prosecution  to  show  acts  done  by  the  pri- 
soner of  a  kindred  nature  preceding  or  succeeding  the  specific  act 
charged,  and  therefore  the  whole  of  the  evidence  was  admissible 
for  that  purpose.  K  the  evidence  showed  one  continuous  act  of 
stealing  on  the  part  of  the  prisoner  he  cannot  be  indicted  again. 
The  secret  pipe  was  fisistened  on  the  main,  and  there  was  nobbing 
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^^'^       to  prevent  gas  continnallj  flowing  into  it.     There  was  always  gas 
JoHN^FiBiB.  ^  ^^^  P^P®  which  was  in  the  prisoner's  possession.     As  to  the 

fact  that  the  gas  was  made  from  day  to  day^  it  might  as  well  be 

^^*  said  that  the  constant  taking  of  water  by  a  pipe  from  a  reservoir 
Zaroetw^  i^  ^o*  ^ne  act  of  takings  because  the  reservoir  is  supplied  by  a 
Etfidtnee.  river  into  which  rain  is  daily  falling.  It  is  impossible  to  say 
where  to  draw  the  line,  if  such  reasoning  is  to  prevail.  In  Rex  v. 
Ellis  (6  B.  &  0.  155),  it  was  held  that  where  several  felonies  are 
so  connected  together  as  to  form  part  of  one  entire  transaction, 
evidence  of  all  may  be  given  to  prove  a  party  guilty  of  one. 

BoviLL,  0.  J. — ^We  are  all  of  opinion  that  the  conviction  is 
right  and  should  be  a£Brmed.  If  the  objection  were  to  be  strictly 
considered  as  it  is  stated  in  the  case,  viz.,  "  that  the  case  for  the 
prosecution  proved  a  separate  and  distinct  act  of  larceny  com- 
mitted almost  daily  for  several  years,  and  that  the  prisoner  could 
not  be  called  on  to  answer  such  a  case  on  one  indictment,  and 
that  the  prosecution  must  confine  their  evidence  to,  and  the  case 
go  to  the  jury  on  one  or  any  number  of  separate  takings  of  the 
gas  not  exceeding  three,  within  a  period  of  six  calendar  months 
from  the  first  to  Sie  last  of  such  takings ;"  and  if  the  prisoner's 
case  had  rested  on  that  ground,  it  is  manifest  that  the  objection 
was  wrong,  and  that  the  prosecution  was  not  bound  to  confine  the 
evidence  in  support  of  it  to  those  limits ;  but  after  the  statement 
of  Mr.  Serjeant  Atkinson  the  Court  will  deal  with  it  as  if  the 
objection  had  been  that  the  prosecution  was  bound  to  elect  to 
proceed  for  such  number  of  takings,  not  exceeding  three,  as 
should  appear  to  have  taken  place  within  the  period  of  six  months 
from  the  first  to  the  last  of  such  takings.  So  looking  at,  it  the 
first  question  that  arises  is,  whether  the  evidence  proved  a  series 
of  acts  of  larceny  during  the  several  years  the  pipe  was  open  and 
used,  or  one  continuous  act  of  larceny  ?  Before  the  14  &  16  Vict. 
c.  100,  s.  16,  repealed  and  re-enacted  in  24  &  25  Vict.  c.  96,  s.  5, 
there  must  have  been  a  separate  indictment  for  each  distinct  act 
of  larceny,  but  that  section  enables  the  prosecution  to  insert 
several  counts  in  the  same  indictment  against  the  same  person, 
for  any  number  of  distinct  acts  of  stealing  not  exceeding 
three  which  may  have  been  committed  within  the  space  of  six 
months,  from  the  first  to  the  last  of  such  acts,  and  to  proceed 
thereon  for  all  or  any  of  them.  The  same  rule  of  construction  as 
before  the  statute  must  govern  the  question  whether  the  evidence 
shows  separate  and  distinct  acts  of  larceny,  or  one  continuous  act 
of  larceny.  Before  sect.  6  can  apply  to  a  case,  it  must  be  esta- 
blished that  the  takings  were  at  different  times,  and  so  distinct 
that  the  Court  could  calculate  that  the  three  relied  on  were 
within  the  period  of  six  months  from  the  first  to  the  last  of  the 
three.  If  there  was  anything  like  a  continuous  taking,  the  whole 
of  the  evidence  was  given ;  and  it  was  treated  as  one  act  of  steal- 
ing, as  in  Reg.  r.  Bleasdale,  The  statute  does  not  alter  the 
application  of  the  law  with  regard  to  the  nature  of  the  act  of 
larceny.    In  Beg.  v.  Bleasdale  tiie  prisoner^  the  lessee  of  a  coal 
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mme>  was  indicted  for  stealing  coal  from  the  mine  of  H.  i.        '^^ 
Qxinning.      It  appeared  that  the  prisoner  had  from  the  shaf^  JoHN^FTTmr. 

opened  to  work  his  mine  carried  on  exticnsiye  workings  of  coal        

by  means  of  levels,  drifl  ways,  tnnnels,  cuttings,  and  dniins,  and  18^. 
thereby  got  coal  belonging  to  about  forty  different  proprietors  Xorceny— 
without  their  sanction  oi*  knowledge,  and  had  thus  unlawfully  Evidence. 
possessed  himself  of  10,000Z/s  worth  of  coal  belonging  to  other 
persons.  Upon  these  facts  being  stated,  the  prisoner's  counsel 
objected  that  it  was  not  competent  for  the  prosecution  to  proceed 
under  the  indictment  for  felonies  so  distinct ;  that  each  separate 
severance  and  removal  of  coal  was  a  separate  and  distinct  felony. 
Erie,  J.,  said :  ''  The  question  is  whether  such  a  case  as  this  is 
one  entire  transaction  ?  It  may  be  that  the  making  a  level,  a 
tunnel,  a  drain,  and  a  cutting  may  be  all  necessary  in  order  to 
take  particular  coal ;  if  so,  cul  would,  I  think,  be  part  of  one 
transaction,  and  might  properly  be  given  in  evidence.  I  cannot 
interfere  at  present.'^  The  evidence  for  the  prosecution  was  then 
given.  It  extended  to  all  the  operations  mentioned  in  the  open- 
ing of  the  case — ^to  the  getting  of  coal  continuously  during  more 
than  four  years,  to  the  operations  conducted  by  different  under- 
lookers  and  by  many  different  workmen  and  to  coals  taken  from 
the  coal  fields  of  thirty  or  forty  different  owners.  On  the  case  for 
the  prosecution  being  closed,  the  defendant's  counsel  asked  that 
the  prosecution  might  elect  upon  which  charge  he  would  go  to 
the  jury,  but  Erie,  J.,  refused  to  direct  the  prosecution  to  elect, 
and  said,  ^^For  convenience  sake  the  prisoner's  counsel  might 
address  himself  to  the  stealing  of  the  coal  under  the  churchyard. 
The  whole  workings  might  be  relied  on  to  show  the  felonious 
intent,  though  they  go  into  twenty  different  counties."  In 
summing  up,  Erie, «!.,  said :  " The  remarkable  part  of  this  case  is 
the  extent  of  the  property  taken ;  and  it  has  been  urged  that  the 
taking  of  each  day  was  a  separate  felony,  and  that  only  one 
felony  could  be  inquired  into  on  this  indictment.  I  should  say 
as  long  as  coal  was  gotten  from  one  shaft  it  was  one  con- 
tmooM  taking,  though  the  working  was  carried  on  by  means  of 
different  levels  and  cuttings  and  into  the  lands  of  different 
people.  As  however  complaint  was  made  by  counsel  for  the 
prisoner,  I  have  thought  it  better  that  your  attention  should  be 
confined  to  the  charge  of  taking  the  coal  of  one  owner.  But  in 
order  to  show  that  when  the  prisoner  took  the  coal  of  Mr.  Gun- 
ning in  No.  10  drift  he  knew  he  was  out  of  his  boundary,  I  have 
permitted  it  to  be  proved  that  he  has  gone  out  of  his  boundary 
in  many  other  instances,  and  into  the  property  of  many  other 
persons,  taking  in  all  15,000  yards  of  coal."  That  case,  therefore, 
IS  very  like  the  present.  If  the  taking  of  the  coal  in  that  case  was 
one  continuous  act  of  larceny,  looking  at  the  present  case  in  the 
most  favourable  light  for  the  prisoner,  it  was  a  continuous  act 
of  stealing  gas.  Then  there  was 'the  case  of  Beg.  v.  Shepherd 
(11  Cox  Crim.  Gas.  119),  decided  in  this  Court  a  short  time  ago, 
where  the  prisoner  was   convicted   of   cutting  with  intent  to 
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'^^^        steal  trees  to  an  amount  exoeeding  the  smn  of  bl.    The  chairman 
JoHH  ^FiBiH.  ^^  *^®  Court  before  whom  the  prisoner  was  tried  directed  the  jury 

that  in  order  to  convict  they  must  be  satisfied  that  he  cut  down 

1869.  at  one  time,  or  so  continuously  as  to  form  one  transaction,  such  a 
Larceny—  ii^iniber  of  the  trees  as  would  make  the  injury  done  amount  to  a 
Evidence,  sum  exceeding  bl.,  and  that  ruling  was  con&rmed  by  this  Court. 
That  is  another  instance  in  which  there  was  one  continuous  act  of 
larceny,  though  in  one  sense  there  were  several  takings.  In  the 
present  case  it  was  contended  there  was  only  a  taking  from  time 
to  time  when  the  gas  was  turned  on ;  but  the  fact  was  that  there 
was  a  pipe  to  the  main  which  was  always  open  and  contained  gas, 
and  there  was  no  period  when  it  was  closed.  It  is  impossible  not 
to  say  as  to  that,  that  it  was  one  continuous  act.  This  case  has 
been  illustrated  by  instances  put  in  the  ar&ninient  of  a  man  soing 
to  a  granary  with  waggons,  and  fiUing  them  with  com  fronTtimi 
to  time  as  opportunity  offered;  and  of  a  man  being  in  a  house  and 
taking  something  from  each  room  in  the  house.  In  all  these 
cases  there  would  be  one  continuous  taking.  We  are  therefore 
of  opinion,  both  on  the  authorities  and  on  the  facts,  that  this 
was  one  continuous  act  of  stealing,  and  that  the  conviction  was 
right.  The  object,  motive,  and  intention  of  the  prisoner  may 
always  be  looked  at,  and  there  was  nothing  to  prevent  the  case 
being  presented  to  the  jury  in  the  way  in  which  it  was. 
The  rest  of  the  Court  concurred. 

Conviction  affirmed. 


CRIMINAL  LAW  GASES.  241 


COURT  OF  CRIMINAL  APPEAL. 

^Jofma/ry  23,  1869. 

(Before  Bovill,  C,  J.,  Chamtnbll,  B.,  Btlb8,  J.,  Pioott^  B.,  and 

Lush,  J.) 

Rbo.  t;.  William  TTBiB.(a) 

IhnbezzlemefU'^Friendly  Society-^Treoiurer. 

The  ireagurer  of  a  firiencUy  sdciety,  formed  under  18  3r  19  Viet. 
e.  63,  into  whose  hcmda  the  moneys  received  on  behalf  of  the 
society  were  to  he  paid,  and  who  was  to  pay  no  money  except  by 
on  order  signed  by  tJie  secretary  and  cowntersigned  by  the  chavr- 
ma,n,  or  a  i/rustee,  a/nd  who  hy  the  staMtte  was  bound  to  render 
cm  accoimt  to  the  trustees  and  to  pay  over  the  balance  on  such 
a/icownbing  when  reqwi/redf  is  not  a  cleric  or  serva/nt,  a/nd  cannot  be 
indicted  for  emhezzlemeni  of  such  baia/nce, 

CASE  reserved  for  the  opinion  of  the  Court  of  Criminal 
Appeal. 

William  Tjrie  was  tried  before  me  at  the  Sessions  of  the  Peace 
for  Middlesex,  on  the  6th  of  January,  1869,  on  an  indictment  which 
charged  that  he  was  employed  in  the  capacity  of  a  clerk  and 
servant  to  Samuel  Young  and  others,  and  whilst  so  employed  did 
receive  and  take  into  his  possession  a  sum  of  money,  to  wit, 
1862.  5«.,  for  and  in  the  name  and  on  account  of  the  said  Samuel 
Young  and  others ;  and  that  he,  the  said  William  ^I^ne, 
feloniously  did  embezzle  the  said  money,  being  the  money  of  the 
said  William  Young  and  others  his  said  masters,  contrary  to  the 
statute,  &c. 

The  prisoner  was  prosecuted  at  the  instance  of  the  trustees  of 
a  society  called  the  Weymouth  Lodge  Friends  of  Labour  Loan 
Sociel^^  which  had  been  duly  enrolled  and  the  rules  of  which  had 
been  duly  certified  by  the  barrister  appointed  to  certify  the  rules 
of  savings  banks. 

The  prisoner  had  for  two  years  filled  the  office  of  treasurer, 
and  by  one  of  the  society's  rules  the  duties  of  that  office 
were  defined  as  follows  : — "  That  a  treasurer  shall  be  appointed 
into  whose  hands  all  money  received  on  meeting  nights,  as 

(a)  Raporied  by  Jghm  Thompson,  Esq.,  Bftrristor-at-Law. 
VOL.  ZI.  B 


1869. 
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I^>o-        well  as   all    other   money  received  for  or  on  behalf    of    this 

WmjAM      society,  shall  be  paid,   and  for   which   he   shall  sign  a  proper 

Ttbib.       receipt.     He   shall  be    responsible  for  all  money  paid   to   him 

by  the  cashier  or  any  other  person  for  or  on  behalf  of  this 

society;   he   shall   pay    no    money    for   or   on   behalf  of  this 

Embezzlement  Society  except  by  an  order  signed  by  the  secretary  and  counter- 
—Friendhf    signed  by  the  chairman   or  a  trustee;    he   shall   give  proper 
^^^y-      securities  for  the  faithful  execution  of  such  office  or  trust  pursuant 
to  the  3  &  4  Vict.  c.  110,  s.  12,  in  a  bond  of  lOOZ.'" 

According  to  another  rule  all  moneys  of  the  society  were  vested 
in  trustees,  of  whom  it  was  proved  that  Samuel  Young  was  one. 

The  prisoner  was  a  member  of  the  society,  but  received  no 
salary  or  payment  as  treasurer,  nor  were  there  any  fixed  periods 
for  his  accounting. for  the  moneys  received  and  paid  by  him. 

In  June,  1868,  the  prisoner  was  called  upon  by  the  trustees  of 
the  society  to  produce  his  accounts,  and  they  were  examined  by 
auditors,  one  of  whom  was  appointed  by  the  prisoner;  and  on 
such  examination  it  appeared  that  during  his  office  the  prisoner 
had  received  on  account  of  the  society  sums  amounting  to  10,638Z., 
and  that  he  had  disbursed  10,458Z.,  leaving  to  be  accounted  for 
the  sum  of  180Z.  or  thereabouts.  On  being  required  to  pay  over 
this  sum  he  disputed  the  accuracy  of  the  demand,  and  stated  that 
his  deficiency  did  not  amount  to  more  than  126Z.  As,  however, 
he  did  not  make  any  payment  whatever  the  present  charge  was 
preferred. 

I  doubted  whether  the  prisoner  could  be  considered  as  a  clerk 
or  servant,  or  to  have  acted  in  the  capacity  of  clerk  or  servant,  so 
as  to  make  him  amenable  for  the  crime  of  embezzlement ;  but  my 
attention  having  been  called  to  the  case  of  Beg.  v.  Murphy 
(4  Cox  Crim.  Cas.  101),  I  reserved  that  question  and  took  the 
opinion  of  the  jury  upon  the  facts,  directing  them  to  find 
a  verdict  of  guilty  if  tiiey  were  satisfied  that  the  prisoner  had 
failed  to  pay  over  the  money  received  by  him  on  account  of  the 
society,  and  had  knowingly  applied  such  money  to  his  own 
purposes. 

Tftie  jury  found  the  prisoner  guilty,  and  judgment  was  respited 
niitil  a  decision  of  the  question  reserved  was  obtained,  the  prisoner 
being  in  the  meantime  allowed  to  be  at  large  on  bail.  Not  having 
entered  into  the  requisite  recognisances  the  prisoner  has  remained 
in  custody,  and  is  now  confined  in  the  House  of  Correction  for 
the  county  of  Middlesex. 

The  question  I  have  to  submit  to  this  honourable  Court  is 
whether  the  prisoner  was  a  clerk  or  servant,  or  acting  in  the 
capacity  of  a  clerk  or  servant  to  the  trustees  of  the  society,  so  as 
to  make  him,  by  his  misappropriation  of  the  money  received  by 
him  as  treasurer,  liable  to  be  convicted  of  the  crime  of  embezzle- 
ment. 

If  this  question  be  answered  in  the  affirmative,  the  conviction 
is  to  stand ;  if  in  the  negative,  the  conviction  is  to  be  quashed. 

Wm.  H.  Bodkin,  Assistant-Judge. 
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Bibton,  for  the  prisoner.— ^The  conviction  cannot  be  sustained.        Batf* 
The  prisoner  was  not  employed  in  the  capacity  of  a  clerk  or     wt^.ia^ 
servant  to  the  trustees  of  the  society  within  the  meaning  of  the       Ttba 

24  &  25  Vict,  o.  96,  s.  68.     The  rules  of  the  society  do  not  show,        

and  it  did  not  appear  at  the  trial,  how  the  prisoner  was  appointed  ^^' 
treasurer.  He  had  no  salary,  and  was  no  more  than  a  gratuitous  MmbeMzkmmu 
bailee  of  the  money  paid  into  his  hands.  The  24  &  25  Vict.  --Frumidbf 
c.  96,  s.  68,  contemplates  the  case  of  clerks  or  servants  paid  for  '^^<'<*^- 
their  services.  [Bovill,  C.J. — ^That  cannot  be  the  test.  How 
many  young  men  go  into  mercantile  situations  without  pay  in  the 
first  instance  ?]  In  Beg.  v.  Murphy  the  prisoner  was  a  paid 
fiecretary,  for  it  is  said  in  the  case  'Hhat  he  took  credit  for 
different  sums  against  the  moneys  that  came  to  his  hands  as 
payments  to  himself  as  secretary  to  the  society,  and  which  could 
only  be  understood  as  payments  to  the  prisoner  as  a  remunera* 
tion  for  his  trouble  as  an  officer  of  the  society .''  There  is  no 
decision  that  establishes  that  the  treasurer  of  a  friendly  society 
is  the  servant  of  the  trustees.  The  trustees  had  no  control  over 
the  prisoner  at  all ;  he  owed  no  duty  to  them ;  and  he  made  the 
payments  on  cheques  signed  by  the  secretary  and  countersigned 
by  the  chairman.  The  prisoner  was  nothing  more  than  thQ 
banker  of  the  society.  There  was  no  fixed  time  for  the  prisoner 
accounting.  [Bovill,  C.J. — ^Is  there  any  fact  that  distinguishes 
the  prisoner's  case  from  that  of  a  banker  in  a  country  town,  who 
is  frequently  appointed  the  treasurer  of  a  similar  society?] 
Nothing.  He  did  what  he  liked  with  the  money  he  received,  and 
might  pay  it  into  his  own  private  banking  account.  [Bovill, 
G.  J. — ^He  seems  to  be  like  a  county  treasurer,  who  cannot  be  said 
to  be  the  clerk  or  servant  of  the  Justices.] 

Metcalfe,  for  the  prosecution. — ^The  rules  of  the  society  are  to  be 
construed  in  relation  to  the  Friendly  Societies  Act  (18  &  19  Yict. 
o.  63).  By  sect.  18  of  that  statute  all  the  real  and  personal  estate 
of  the  society  is  vested  in  the  trustees  for  the  time  being;  and  in 
all  actions  or  suits  or  indictments  or  summary  proceedings  before 
magistrates  touching  or  concerning  any  such  property,  the  same 
shall  be  stated  to  be  the  property  of  the  person  or  persons  for  the 
time  being  holding  the  said  office  of  trustee  in  his  or  their  proper 
name  or  names  as  trustee  or  trustees  of  such  society,  without  any 
further  description.  And  by  sect.  19,  the  trustees  are  authorised 
to  bring  or  defend  any  action,  suit,  or  proceeding  in  any  court  of 
law  or  equity  touching  or  concerning  the  property  of  the  society. 
By  sect.  21,  the  treasurer,  before  he  takes  upon  himself  the  execu- 
tion of  his  office,  is  to  enter  into  a  bond  or  give  a  guarantee 
for  the  just  and  faithful  execution  of  his  office,  and  for  ren- 
dering a  just  and  true  account  of  all  moneys  received  and 
paid  by  him  on  account  of  the  said  society  at  such  times 
as  the  rules  shall  direct,  and  at  such  times  as  he  shall  be 
required  so  to  do  by  the  trustees  or  committee  or  the  members; 
ana  every  such  bond  shall  be  given  to  the  trustees  for  the  time 
being,  Ac.     And  then,  by  sect.  22,  the  treasurer  is  to  render  a 

r2 


246  CRIMINAL  LAW  CA8£8. 


COURT  OP  CRIMINAL  APPEAL. 

Jamuwry  30^  1869. 

(Before  Bovill^  C.J.,  Chaknsll,  B.,  Btlbs,  J.,  Pigott^  B.^  and 

LUSH^  J.) 

>  RsG.  v.  William  HiBBSBT.(a) 

Abduction — Takmg  girl  out  of  fcUher's  possession — 24  8f  25  Vict. 

c.  100,  s.  55. 

The  prisoner  met  a  girl  under  sisrteen  years  of  age  m  a  street,  and 
induced  her  to  go  with  him  to  a  plcbce  at  some  distance,  where  he 
seduced  her,  a/nd  detained  her  for  some  hours.  He  then  took  her 
hade  to  where  he  met  her  a/nd  she  returned  home  to  her  father  : 

Held — in  the  absence  of  amy  evidence  that  the  prisoner  knew,  or  had 
reason  for  knovdng,  or  that  he  believed,  that  the  girl  was  under 
the  ca/re  of  her  father  at  the  time — thcU  a  conviction  under  the 
24  8f  25  Vict.  c.  100,  s.  55,  could  not  be  sustained. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justice 
Lush. 

The  prisoner  was  tried  before  me  at  the  last  Assizes  at  Man- 
chester for  having  "  unlawfully  taken  Elizabeth  Ann  Oldham,  an 
unmarried  girl  under  the  age  of  sixteen,  out  of  the  possession  and 
against  the  will  of  her  father  :  (24  &  25  Vict.  o.  100,  s.  55). 

The  girl,  who  lived  with  her  father  and  mother  at  Ashton,  left 
her  home  in  company  with  another  girl  to  go  to  a  Sunday  School. 
The  prisoner  met  the  two  girls  in  the  street,  and,  after  some  little 
persuasion,  induced  them  to  go  with  him  to  Manchester,  on  the 
pretence  of  showing  them  some  object  of  curiosity  there.  He  paid 
their  railway  fare  there  and  back. 

At  Manchester  he  took  them  to  a  public-house,  and  there 
seduced  the  girl  in  question.  He  then  accompanied  them  back 
to  Ashton,  and  parted  from  them  in  the  street  where  he  had  met 
them.  The  girl  immediately  went  home,  having  been  absent  some 
hours  longer  than  she  ought  to  and  otherwise  would  have  been. 

The  prisoner  made  no  inquiry  and  did  not  know  who  the  girl 
was,  or  whether  she  had  a  father  or  mother  living  or  not,  but  he 
had  no  reason  to  and  did  not  believe  that  she  was  a  girl  of  the 
town. 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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The  jury  found  him  guilty,  but,  in  deference  to  Beg,  v.  Oreen 
(3  P.  A  F.  274  ;  1  Buss,  on  Crimes,  by  Greaves,  958),  I  reserved 
the  question  whether  the  oase  is  within  the  statute,  and  suspended 
the  sentence.  Bobt.  Lush. 

No  counsel  appeared  on  either  side. 

BoviLL,  C.  J. — ^This  is  a  case  of  great  importance,  and  it 
depends  on  the  true  construction  of  the  24  &  25  Vict.  o.  100, 
B.  55,  which  enacts  that  '^  whosoever  shall  unlawfully  take  or 
cause  to  be  taken  any  unmarried  girl,  being  under  the  age  of 
sixteen  years,  out  of  the  possession  and  against  the  will  of  her 
father  or  mother,  or  of  any  other  person  having  the  lawful  care 
or  charge  of  her,  shall  be  guilty  of  a  misdemeanor.^'  In  the 
present  case  there  is  no  statement  or  finding  as  a  matter  of  fact 
that  the  prisoner  knew,  or  had  reason  to  know  or  to  believe,  that 
the  girl  was  under  the  care  of  her  father  or  mother;  certainly 
no  statement  or  finding  that  he  knew  she  was  under  the  care 
of  her  father  as  qharged  in  the  indictment.  In  cases  where  a 
man  has  gone  with  a  girl  of  the  town,  the  circumstances  may 
rebut  the  inference  of  such  knowledge,  but  there  may  be  other 
cases  where  from  circumstances  such  knowledge  may  be  shown 
to  exist.  In  this  case,  however,  in  the  absence  of  any  finding 
that  the  prisoner  knew  that  the  girl  was  under  her  father's 
care,  we  are  of  opinion  that  the  conviction  cannot  be  sustained. 
Our  decision  is  in  accordance  with  that  of  Martin,  B.,  in  Beg.  v. 
Oreen  cmd  Bates,  In  that  case  the  girl  was  under  fourteen  years 
of  age  and  lived  with  her  father.  The  prisoners  saw  her  in  a 
street  near  where  her  father  lived,  and  induced  her  to  go  with 
them  to  a  lonely  house  which  was  under  repair,  where  one  of  them 
had  intercourse  with  her  and  kept  her  out  all  night.  On  the 
next  morning  she  was  found  there  crying,  and  the  charge  was 
preferred.  At  the  trial  Mr.  Baron  Martin  scdd:  ^' There  must 
be  a  taking  out  of  the  possession  of  the  father.  Here  the  pri- 
soners picked  up  the  girl  in  the  streets,  and  for  anything  tiiat 
appeared  they  might  not  have  known  that  the  girl  had  a  father. 
The  essence  of  tne  offence  was  the  taking  the  girl  out  of  the 
possession  of  her  father.  The  girl  was  not  taken  out  of  the  pos- 
session of  any  one.  The  prisoners  no  doubt  had  done  a  very 
immoral  act,  but  the  question  was  whether  they  had  committed  an 
illegal  act.  The  criminal  law  ought  not  to  be  strained  to  meet  a 
case  which  did  not  come  within  it.  The  act  of  the  prisoners  was 
scandalous,  but  it  was  not  any  legal  offence.  He  had  told  the 
grand  jury  so,  and  advised  them  to  throw  out  the  bill.  He 
should  direct  the  jury  to  acquit  the  prisoners.''  Under  the  pre- 
sent circumstances  we  are  of  opinion  that  this  conviction  must  be 
quashed. 

PiooTT,  B.,8aid  that  after  much  doubt  and  hesitation  he  concurred. 

Lush,  J. — At  the  trial  my  opinion  was  the  other  way,  but  upon 
further  consideration  I  am  satisfied  that  the  decision  at  which  the 
Court  has  arrived  is  right. 

Conviction  qiuished. 


Rbo. 

V, 
WiLUAM 


1869. 

AhdufUion — 
Evidmoe. 
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COURT  OF  CRIMINAL  APPEAL. 

'     April  24,  1869. 

(Before  Kjblly,  C.B.,  Bylbs  and  Lush,  JJ.,  Cleasbt,  B.,  and 

Brett,  J.) 

EeG.  v.  jEKKINS.(a) 

Evidence — Dying  declaraUon^'Adriiissihility. 

The  magistrates'  clerh  admimstered  an,  oath  to  a  dying  person  and 
she  made  a  statement.  He  a^Jced  her  if  she  felt  she  was  likely  to 
die  ?  She  sand,  "  I  think  so"  He  said,  "  Why  f  She  replied, 
^' From  the  shortness  of  my  breach/'  Se  said,  "Is  it  with  the 
fea/r  of  death  before  you  that  you  Tnahe  these  statements  ?"  and 
added,  "  Have  you  any  present  hope  of  your  recovery  ?"  She 
said,  "None,"  He  then  proceeded  to  write  out  the  deposition, 
and  when  finished  read  it  to  her,  and  asked  her  to  correct  any 
mistake  that  he  might  ha/ve  made.  She  said,  "No  hope,  at 
present,  of  my  recovery,"  and  he  then  inserted  those  words : 

Held,  that  the  declaration  was  inadmissible,  as  the  words  "  ai 
present"  introduced  by  the  deceased  were  a  qualification  of  her 
previous  statement  that  she  had  no  hope  of  recovery, 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justice 
Byles. 

The  prisoner,  Henry  Jenkins,  was  convicted  at  the  last  Bristol 
Assizes  of  the  murder  of  Fanny  Beeves,  and  is  now  lying  under 
sentence  of  death,  subject  to  the  decision  of  the  Court  of  Criminal 
Appeal  as  to  the  admissibility  of  the  dying  declaration  of  the 
deceased  woman. 

It  appeared  in  evidence  that  on  the  night  of  the  16th  of  October, 
between  eight  and  nine  o'clock,  the  screams  of  a  woman  were 
heard  in  the  river  Avon  at  a  place  where  the  river  is  deep.  It  was 
about  high  tide.  Assistance  was  procured,  and  the  deceased  was 
rescued  from  the  water,  but  in  an  exhausted  condition.  She  con- 
tinued very  ill,  and  became,  according  to  the  medical  evidence,  in 
great  danger.  On  the  next  day  (the  17th)  she  said  she  did  not 
think  she  should  get  over  it,  and  desired  that  some  one  should  be 

(a)  Reported  by  John  THOiiPflON,  Esq.,  Barrister-alr-Law. 
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sent  for  to  pray  with  her.  A  neighbour  of  the  name  of  Axell 
accordingly  visited  her  about  eight  o'clock  p.m.^  prayed  with  her, 
and,  as  her  mother  said^  talked  seriously  to  her. 

At  ten  o'clock  the  same  evening  the  magistrates'  clerk  came. 
He  found  her  in  bed  breathing  with  considerable  difficulty,  and 
moaning  occasionally.  He  administered  an  oath,  and  she  made 
her  statement  as  hereinafter  set  forth.  He  asked  her^  '^  If  she 
felt  she  was  in  a  dangerous  state;  whether  she  felt  she  was  likely 
to  die  ?"  She  said,  "  I  think  so."  He  said,  "  Why  ?"  She 
replied,  '^  From  the  shortness  of  my  breath."  Her  breath  was 
exiiremely  short ;  the  answers  were  disjointed  from  its  shortness. 
Some  intervals  elapsed  between  her  answers.  The  magistrates' 
clerk  said,  '^  Is  it  with  the  fear  of  death  before  you,  that  you  make 
these  statements  ?"  and  added,  ''  Have  you  any  present  hope  of 
your  recovery  ?"     She  said,  "  None." 

The  counsel  for  the  defendant  pointed  out  that  in  the  statement 
the  words  *'  at  present "  are  interlined. 

The  magistrates'  clerk  was  recalled.  He  said  that  after  he  had 
taken  the  deposition  he  read  it  over  to  her,  and  asked  her  to  cor* 
rect  any  mistake  that  he  might  have  made.  She  then  suggested 
the  words  "  at  present."  Sne  said  no  hope  "at  present "  of  my 
recovery.  He  then  interlined  the  words  '^  at  present."  She  died 
about  eleven  o'clock  the  next  morning. 

Without  the  declaration  of  the  deceased,  there  was  no  evidence 
sufficient  to  convict,  or  even  to  leave  to  the  jury ;  but  the  evidence 
for  the  prosecution  was,  so  far  as  it  went,  confirmatory  of  the 
deceased  woman's  statement. 

The  case,  therefore,  rested  on  what  was  called  the  dying  decla« 
ration  of  the  deceased. 

The  counsel  for  the  defendant,  Mr.  Collins,  submitted  that  upon 
the  evidence  there  was  not  such  an  impression  of  impending  death 
on  the  mind  of  deceased  as  to  render  the  declaration  admissible. 

I  expressed  no  opinion;  but  thought  it  the  safest  course  to 
reserve  this  question  for  the  opinion  of  this  Court,  and  to  let  the 
case  go  to  the  jury. 

The  examination  of  Fanny  Beeves,  taken  on  oath  the  17th  of 
October,  1868.     The  deponent  saith : — 

"  I  am  a  single  woman  and  have  two  children,  the  one  aged 
four  years  and  me  other  aged  about  five  months.  The  father  of. 
the  first  child,  which  is  a  bov,  is  Henry  Jenkins.  He  lives  in 
Ship-lane,  Cathay,  and  is  a  ship  carpenter.  He  has  been  paying 
me,  under  order  of  magistrates,  2«.  per  week  for  the  support  of 
that  child,  but  he  has  not  kept  up  the  payments,  and  he  now  owes 
me  11.  7s.  Last  night,  the  16th  inst.,  about  half-past  six  o'clock, 
I  met  him  by  appointment  on  the  New  Cut,  in  the  parish  of 
Bedminster,  in  thiB  city,  and  I  asked  him  if  he  was  going  to  give 
me  some  money  to  buy  a  pair  of  boots  for  myself.  He  said  that 
he  hadn't  any  money.  I  told  him  that  I  must  sue  him  for  my 
money,  and  then  he  asked  me  to  walk  with  him  to  the  Hot  Wells 
and  said  that  he  would  get  some  there.     I  accompanied  him  to 
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K*'*        the  Hot  Wells^  and  he  went  into  a  house  at  Comberland-terraoe. 
J.^     I  waited  for  him  outside,  and  he  came  out  in  a  Bhort  time  and  Baid 

he  couldn^t  get  any  money,  and  he  asked  me  then  to  walk  with 

^^'       him  up  Cumberland-road,  and  we  went  along  that  road  together 
£f;uJki,c»-~    until  we  ^ot  near  Bedminster  Bridge,  and  we  stood  on  the  New 

Dyinjl  Gut  near  his  residence,  and  we  had  a  few  ang^  words  together 
deciiratitm,  about  the  money  he  owed  me,  and  he  told  me  I  could  have  a 
warrant  for  him  if  I  liked.  After  we  had  stood  there  about  ten 
minutes  he  said,  '  Here's  a  rat  climbing  up  the  bank,'  and  he 
advanced  to  the  edge  of  the  bank,  and  I  went  too  and  looked,  but 
could  not  see  any  rat,  and  directly  I  got  on  the  edge  of  the  bank 
he  pushed  me  with  both  hands  on  the  back,  and  at  the  same  time 
said, '  Take  that,  you  bugger,'  and  he  pushed  me  direct  into  the 
river  Avon  which  runs  along  there.  I  screamed  out  and  managed, 
by  catching  hold  of  the  bank,  to  keep  myself  up  until  I  was  taken 
out  of  the  water,  and  I  believe  it  was  by  a  policeman.  After  bein^ 
so  taken  out  I  became  insensible,  and  did  not  recover  till  I  foimd 
myself  in  bed  in  this  house.  Since  then  I  have  felt  great  pcdn  in 
my  chest,  bosom,  and  back.  From  the  shortness  of  my  breath  I 
feel  that  I  am  likely  to  die,  and  I  have  made  the  above  statement 
with  the  fear  of  death  before  me,  and  with  no  hope  at  present  of 
my  recovery.  Dr.  Smart  has  been  to  see  me  twice  to-day.  It 
was  about  eight  o'clock  on  the  said  evening  when  the  said  Henry 
Jenkins  pushed  me  into  the  water.  He  was  under  the  influence 
of  liquor  at  the  time,  but  was  not  tipsy.  I  had  two  drops  of  rum 
with  him  during  our  walk.  I  know  of  no  motive  K>r  his  so 
me  into  the  water,  except  it  was  that  I  had  asked  him 
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IT  money."  The  mark  (X)  of  Fanny  Beeves. 

The  jury  found  the  prisoner  guilty. 

Sentence  of  death  was  passed,  but  execution  stayed  that  the. 
opinion  of  this  Court  might  be  taken  on  the  admissibility  of  the 
declaration.  J.  Babnasd  Btlss. 

OoUins  {Narris  with  him),  for  the  prisoner .^-The  declaration  of 
the  deceased  was  inadmissible.  The  principle  on  which  dying 
declarations  are  admitted  in  evidence  was  thus  stated  by  Eyre, 
C.  J.,  in  Bex  v.  Woodcock  (1  Leach  0.  0.  502) :  ''  The  ^neral 
principle  on  which  this  species  of  evidence  is  admitted  is  that 
they  are  declarations  made  in  extremity,  when  the  party  is  at  the 
point  of  death,  and  when  every  hope  of  this  world  is  gone — ^when 
every  motive  to  falsehood  is  silenced,  and  the  mind  is  induced  by 
the  most  powerful  considerations  to  speak  the  truth.  A  situation 
so  solemn  and  so  awful  is  considered  by  the  law  as  creating  an 
obU^tion  equal  to  that  which  is  imposed  by  a  positive  oath, 
administered  in  a  court  of  justice."  The  declaration  must  be 
made  under  fear  of  impending  death,  and  almost  immediate  disso- 
lution. In  Rex  V.  Van  Butchell  (3  Gar.  &  P.  629),  it  was  proposed 
to  eive  in  evidence  the  following  declaration  of  a  deceased  person 
made  on  the  day  (May  10)  when  the  injury  was  inflicted :  *'  I  feel 
that  I  have  had  such  an  injury  in  the  bowel  that  I  think  I  shall 
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never  recover ;*'  and^  although  the  surgeon  endeavoured  to  encour-        ^^■o- 
age  him,  the  deceased  said  that  he  felt  satisfied  he  should  never      jMsmtL 

recover.    The  deceased  died  on  the  17th.   Hullock,  B.,  rejected  it,        

saying,  "  The  principle  on  which  declarations  m  articulo  mortis  are  ^^^- 
admitted  in  evidence  is  that  they  are  made  under  an  impression  of  ^^fulence^ 
almost  immediate  dissolution.  A  man  may  receive  an  injury  from  I>^ 
which  he  may  think  that  he  shall  ultimately  never  recover;  but  still  declanuum, 
that  would  not  be  sufficient  to  dispense  with  an  oath.'^  So  in  Bex 
V.  Orockett  (4  Car.  &  P.  545),  a  declaration  of  the  deceased  was 
tendered  in  evidence.  The  deceased  was  told  by  the  doctor  that 
she  would  not  recover,  and  was  quite  aware  of  her  danger.  She 
said,  ''  She  hoped  I  would  do  what  I  could  for  her  for  the  sake  of 
her  family.^'  The  doctor  told  her  there  was  no  chance  of  her 
recovery.  Bosanquet,  J.,  said :  ''  This  showed  a  degree  of  hope 
in  her  mind,  and,  to  render  a  declaration  of  this  kind  admissible, 
the  deceased  must  have  had  the  impression  on  her  mind  of  an 
almost  immediate  dissolution.''  Again,  the  declaration  should  be 
made  at  the  time  when  the  deceased  had  an  absolute  conviction 
of  impending  death.  In  Reg.  v.  Daimas  (1  Cox  Crim.  Cas.  95), 
the  deceased's  throat  had  been  cut  by  a  razor.  One  of  the  wit- 
nesses, on  seeing  the  deceased,  exclaimed,  ^'  My  God,  the  woman 
will  bleed  to  death  before  assistance  comes  I"  The  deceased  heard 
that.  The  witness  said,  '^  She  is  dying."  She  heard  that  also. 
She  was  lying  on  her  back,  bleeding  profusely.  A  policeman 
whispered  something  in  her  ear.  She  lived  about  five  minutes 
afterwards.  She  appeared  to  him  to  be  sensible.  The  witness 
admitted  that  he  might  have  said,  ^^  If  you  do  not  send  for  assist- 
ance she  wUl  bleed  to  death."  It  appeared  by  the  depositions 
that  the  policeman  had  asked  the  deceased,  ^'Was  Daimas  the 
man  who  did  it  ?"  to  which  she  replied,  "  Yes."  Gumey,  B. 
(after  consulting  Williams,  J.),  said  :  ^^  We  are  of  opinion  that  this 
question  is  too  doubtful  a  one  to  justify  us  in  answering  it  in  the 
affirmative.  There  must  not  only  be  actual  nearness  of  death, 
but  an  absolute  conviction  of  it  in  the  mind  of  the  individual. 
We  believe  that  no  case  has  gone  the  length  of  saying  that  the 
latter  can  be  dispensed  with.  The  decision  on  points  of  this 
kind  must  always  rest  upon  the  circumstances  of  each  individual 
case;  but  here  there  is  nothing  but  a  mere  inference  that 
the  deceased  was  probably  aware  she  could  not  recover."  In 
Beg,  V.  Peel  (2  Fos.  &  Fin.  21),  the  marginal  note  of  which  is, 
that  a  dying  declaration  is  admissible  if  the  declarant  conceives 
himself  to  be  past  recovery,  although  the  surgeon  attending  him 
may  beUeve  lum  to  be  progressing  favourably.  Willies,  J.,  said : 
''  It  must  be  proved  that  the  man  was  dying,  and  there  must  be 
a  settled  hopeless  expectation  of  death  in  the  declarant.  There 
does  appear  to  have  been  such  an  expectation  in  this  case,  and 
I  shall,  therefore,  admit  the  declaration."  In  Rex  v.  Hayward 
(6  C.  &  P.  160),  where  the  question  arose  whether  the  declara- 
tions of  the  deceased  were  admissible  in  evidence,  as  to  which  the 
facts  were,  that  after  the  surgeon  had  examined  the  wound,  the 
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^^*        deceased  inquired  if  he  was  in  dancer^  the  surgeon  answered  that 

Jmovi.     ^®  ^^  ^^^  ^^^  ^^®  ^^^7  chance  of  his  living  was  keeping  himself 

quite  quiet^  upon  which  it  was  contended  that  the  declarations 

^®^-       nlade  by  the  deceased  were  not  made  at  a  time  when  every  hope 

£videnco      ^  ^^  world  was  gone^  and  when  the  party  was  aware  tiiat  he 
Dying       must  inevitably  answer  soon  for  the  toith  or  falsehood  of  his 

dtdanuian,  gtatements;  and  that  he  must  be  taken  to  have  some  hope  of 
recovery.  On  which  Tindal^  0.  J.,  observed,  that  "  Any  hope  of 
recovery,  however  slight,  existing  in  the  mind  of  the  deceased  at 
the  time  of  the  delarations  made  would  undoubtedly  render  the 
evidence  of  such  declarations  inadmissible/^  And  in  Bex  v. 
SpUsbv/ry  (7  C.  &  P.  187),  where  it  was  proposed  to  give  a  dying 
declaration  in  evidence,  Coleridge,  J.,  said  :  '^  It  is  an  extremely 
painful  matter  for  me  to  decide  upon ;  but  when  I  consider  that 
this  species  of  proof  is  an  anomaly,  and  contrary  to  all  the 
rules  of  evidence,  and  that  if  received  it  would  have  the  greatest 
weight  with  the  jury,  I  think  I  ought  not  to  receive  the  evidence 
unless  I  feel  fully  convinced  that  the  deceased  was  in  such  a  state 
AS  to  render  the  evidence  clearly  admissible.  It  appears  from  the 
evidence  of  the  witness  Bedfem  that  the  deceased  said  that  he 
thought  he  should  not  recover,  as  he  was  very  ill.  Now  people 
often  make  use  of  expressions  of  that  kind  who  have  no  convic- 
tion that  their  death  is  near  approaching.  If  the  deceased  had 
felt  that  his  end  was  drawing  very  near,  and  that  he  had  no 
hope  of  recovering,  I  should  expect  him  to  be  saying  something 
of  his  afiEairs,  and  of  who  was  to  have  his  property,  or  giving 
some  directions  as  to  his  funeral,  or  as  to  where  he  would  be 
buried,  or  that  he  would  have  used  expressions  to  his  widow 
importing  that  they  were  soon  to  be  separated  by  death,  or  that 
he  would  have  taken  leave  of  his  friends  and  relations  in  a  way 
that  showed  that  he  was  convinced  that  his  death  was  at  hand. 
As  nothing  of  this  sort  appears,  I  think  that  there  is  not  sufficient 
proof  that  he  was  without  any  hope  of  recovery,  and  that  I  ought 
to  reject  this  evidence.'*  In  Beg.  v.  Nicolas  (6  Cox  Crim.  Gas. 
120),  it  appeared  that  the  deceased  made  a  statement,  and  at  the 
^sonclusion  of  it  exclaimed,  ''  Oh,  Gt>d !  I  am  going  fast ;  I  am 
too  far  gone  to  say  any  more.*'  The  statement  was  held  inadmis- 
sible by  CressweU,  J.  (after  consulting  Williams,  J.),  who  said : 
''My  brother  Williams  confirms  the  doubts  I  had  on  this  subject 
— ^that  it  being  possible  that  this  man  did  not  discover  the  extent 
of  his  weakness  till  he  had  made  the  statement,  and  that  it  was 
only  after  he  made  it  he  for  the  first  time  discovered  that  he  was 
going  fast,  there  is  not  that  clear  ascertainment  of  his  conscious- 
ness of  his  state  before  he  made  it  to  render  it  admissible  in 
evidence.*'  So  in  Beg.  v,  Megson  (9  Car.  &  P.  418),  the  surgeon 
told  the  dying  person  that  she  was  in  a  very  precarious  state,  and 
on  the  day  before  her  death  she  was  much  worse,  and  in  his 
judgment  in  imminent  danger;  she  then  made  a  statement  to 
him,  and  immediately  before  she  made  the  statement  she  said 
that  she  found  herself  growing  worse,  and  that  she  had  been  in 
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hopes  she  should  have  got  better^  bat  as  she  was  getting  worse        K*»« 
she  thoaght  it  her  duty  to  mention  what  had  taken  place.     She      j^^^jst, 

died  next  day.     Bolfe^  B.^  said :  ''  I  think  that  it  does  not  suffi-         

ciently  appear  that  the  deceased  was  without  hope  of  recovery.        l^^- 
I  think  that  I  ought  not  to  receive   the  evidence.^'     Applying    ^j^^jjj^ 
these  decisions  to  the  facts  in  this  case :     On  the  night  of  the       Dying 
16th  of  October  the  deceased  was  rescued  from  the  river ;  on  the    dedaratum. 
next  day  she  said  to  her  mother  she  did  not  think  she  should 
ever  get  over  it.     [Cleasby,  B. — ^And  desired  that  some  one  should 
be  sent  for  to  pray  with  her.]     The  word  ''  ever  "  implies  that 
she  had  some  ray  of  hope  in  her  mind,  and  that  she  was  not  in  a 
hopeless  condition  as   to   her  Ufe.     Then  again  her  correction 
of  the  magistrates^  clerk  by  directing  him  to  insert  the  words 
'^  at  present^'  also  imports  that  she  had  not  lost  all  hope.     It  is^ 
therefore,  submitted  that   the   statement  of  the  deceased  was 
inadmissible,  and  that  the  conviction  should  be  quashed. 

T,  W.  Saunders  {F.  Bailey  with  him),  in  support  of  the  con- 
viction. — ^The  statement  was  admissible,  and  the  conviction  should 
be  affirmed.  All  the  conditions  exist  requisite  to  make  the  state- 
ment admissible.  It  was  made  imder  the  belief  that  she  was 
dying,  and  with  the  fear  of  death  before  her.  With  the  exception 
of  the  words  '^  at  present,'^  this  case  is  as  strong  as  any  in  the 
books  in  which  dying  declarations  have  been  held  admissible. 
[Lush,  J. — It  is  clear  that  the  words  "at  present"  do  not 
strengthen  her  impression  of  impending  death,  but  do  they  not 
weaken  it  ?]  The  deceased  by  the  words  '^  at  present "  may  have 
meant  only  to  call  the  magistrates'  clerk's  attention  to  the  fact 
that  his  question  was  "have  you  any  present  hope."  It  is 
submitted,  taking  the  whole  of  the  circumstances  together, 
the  declaration  was  made  while  the  deceased  was  under  the 
impression  of  impending  death. 

VoUins,  in  reply,  cited  the  following  passage  from  Greenleaf  on 
Evidence,  233:  "Though  these  declarations,  when  deliberately 
made  under  a  solemn  and  religious  sense  of  impending  dissolution, 
and  concerning  circumstances  in  respect  of  which  the  deceased 
was  not  likely  to  have  been  mistaken,  are  entitled  to  great  weight 
if  precisely  identified,  yet  it  is  always  to  be  recollected  that  the 
accused  has  not  the  power  of  cross-examination — a  power  quite  as 
essential  to  the  eliciting  of  all  the  truth  as  the  obligation  of  an 
oath  can  be;  and  that  where  the  witness  has  not  a  deep  and 
strong  sense  of  accountability  to  his  Maker,  and  an  enlightened 
conscience,  the  passion  of  anger  and  feelings  of  revenge  may,  as 
they  have  not  unfrequently  been  found  to  do,  affect  the  truth  and 
accuracy  of  his  statements,  especially  as  the  salutary  and  restrain- 
ing fear  of  punishment  for  perjury  is,  in  such  cases,  withdrawn ; 
and  it  is  further  to  be  considered,  that  the  particulars  of  the 
violence  to  which  the  deceased  has  spoken  were  in  general  likely 
to  have  occurred  under  circumstances  of  confusion  and  surprise 
calculated  to  prevent  their  bein^  accurately  observed,  and  leading 
both  to  mistakes  as  to  the  identity  of  persons  and  to  the  omission 
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^^-       of  facts  essentially  important  to  the  completeness  and  truth  of 

Jotm.      ^^^  narrative/' 

Kellt^  C.  B. — ^We  are  all  of  opinion  that  this  conviction  shonld 

1869.       be  quashed.    The  only  question  in  the  case  is,  whether  the  decla* 

Evidcnco       F&tion  of  the  dying  woman  was  admissible  in  evidence,  because 
Dying       it  is  clear  that  if  that  ou^ht  to  have  been  excluded  there  was  no 

declaration,  evidence  that  would  justify  the  conviction.  The  answer  to  this 
question  depends  on  what  passed  between  the  clerk  to  the  magis- 
trates and  the  dying  woman  at  the  time  when  she  made  the  decla- 
ration. The  case  stetes  that  the  magistrates'  clerk  came  and  found 
her  in  bed,  breathing  with  considerable  difficulty  and  moaning 
occasionally.  He  administered  an  oath  and  asked  her  if  she  felt 
she  was  in  a  dangerous  state ;  whether  she  felt  she  was  likely  to 
die.  She  said  she  thought  so.  As  far  as  that  goes,  it  would  indi- 
cate that  something  was  passing  in  her  mind  as  to  her  condition, 
but  nothing  that  amounts  to  an  unpression  that  she  was  then  likely 
to  die.  It  is  not  conclusive  as  to  her  consciousness  of  her  condition. 
He  then  asked  her,  "  Why  ?''  She  said,  "  Prom  the  shortness  of 
my  breath.'*  The  magistrates'  clerk  then  said,  ''  Is  it  with  the  fear 
of  death  before  you  that  you  make  these  statements  ?"  and  added, 
"  Have  you  any  present  hope  of  your  recovery  ?"  She  said,  "None." 
He  then  proceeded  to  reduce  her  statement  to  writing.  If  she  had 
subscribed  that  statement,  it  would  have  presented  a  very  different 
case  for  our  consideration ;  but  it  appears  that  after  he  had  taken 
the  deposition  he  read  it  over  to  her,  and  asked  her  to  correct 
any  mistake  that  he  might  have  made.  She  then  suggested  the 
words  ''at  present."  She  said  no  hope ''at  present"  of  my 
recovery.  Me  then  interlines  the  words  "at  present."  The 
question  is,  whether  on  these  facts  the  declaration  was  admissible 
as  it  stands.  I  am  of  opinion  that  the  &ir  result  of  the  authori- 
ties is  that  the  declaration  of  a  dying  person  in  order  to  be 
admissible  in  evidence  must  be  made  under  a  belief,  and  a  belief 
without  hope,  that  the  declarant  is  about  to  die.  From  the  deci- 
sions and  the  express  language  of  the  Judges  we  find  that  one 
Judge  has  said  that  the  declaration  must  be  made  when  every 
hope  of  this  world  is  gone;  another  has  said  there  must  be  a 
settled  hopeless  expectation  of  death ;  and  a  third  has  said  that 
any  hope  of  recovery,  however  slight,  will  exclude  the  declaration. 
Furthermore,  it  is  a  principle  of  the  law  of  evidence  that  the 
burden  of  proof  as  to  the  state  of  mind  of  the  declarant  is  on  the 
prosecution,  says  another  learned  Judge ;  and  we  must  be  per- 
fectly satisfied  beyond  a  reasonable  doubt  that  the  declaration  in 
question  was  made  by  the  deceased  while  under  the  belief  that 
there  was  no  hope  of  recovery.  To  apply  these  principles  to  the 
present  case  the  prosecution  calls  on  us  to  give  no  effect  whatever 
to  the  important  words  "  at  present."  The  dying  woman  must 
have  had  some  meaning  when  she  used  them.  We  are  to  see 
what  her  meaning  was.  On  the  one  hand,  it  is  possible  that  she 
may  have  remembered  that  the  magistrates'  clerk  put  this  ques- 
tion to  her,  "Have  you  any  present  hope  of  recovery?"    And 
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she  may  have  intended  to  answer  that  question  in  form;  bnt^ 
on  the  other  hand^  she  may  have  desired  to  alter  or  qualify  her 
answer^  and  may  have  meant  to  say^  not  that  she  had  absolutely 
no  hope  of  recovery,  but  no  hope  of  recovery  at  present.  If 
we  had  only  to  determine  between  these  two  constructions  we 
should  be  bound  to  give  our  decision  in  favorem  vitce  for  the 
latter  construction;  but  the  case  presents  a  mode  of  solution 
which  calls  on  us  to  interpret  the  construction  in  favour  of  the 
prisoner.  After  the  deposition  had  been  read  over  to  her,  she 
was  asked  in  express  terms  to  correct  any  mistake  that  the  clerk 
might  have  made  in  it.  She  then  said,  ''  No  hope  at  present.'^ 
Now  what  is  that  but  saying  there  is  a  mistake,  and  she  desired 
the  clerk  to  put  in  those  words  ?  If  so,  that  is  a  qualification  of 
the  words  '^  no  hope,''  and  the  woman  was  not  in  that  hopeless 
state  of  impending  death  that  was  necessary  to  render  her  decla* 
ration  admissible  in  evidence.  The  declaration,  therefore,  ought 
not  to  have  been  received,  and  the  conviction  niust  be  quashed. 

Btles,  J. — As  I  tried  the  case,  I  may  say  that  I  enter- 
tained from  the  first  a  very  strong  doubt  whether  the  decla- 
nation  was  admissible  in  evidence;  but,  there  being  no  other 
evidence  to  convict  the  prisoner,  I  thought  it  my  duty  to  admit 
it  and  reserve  the  point.  We  should  guard  with  jealousy 
the  admissibility  of  such  declarations,  the  admissibility  of 
which  is  an  exception  to  the  ordinary  rules  of  evidence;  for 
they  may  be  made  without  the  sanction  of  an  oath,  and  when 
the  party  is  in  no  fear  or  danger  of  the  penalties  of  perjury, 
and  when  the  persons  making  them  are  very  liable  to  the 
influences  of  misrepresentation  or  error.  The  result  of  the 
authorities  seems  to  be  that  the  dying  person  must  be  under 
the  impression  that  his  or  her  death  is  almost  immediately 
impending.  Now,  in  the  present  case  the  correction  of  the 
deceased  amounts  to  this,  '^That's  not  what  I  said  or  what  I 
meant ;  not  that  I  had  no  hope,  but  no  hope  at  present.''  If  so, 
the  declaration  was  improperly  admitted  in  evidence,  and  the 
conviction  must  be  quashed. 

Lush,  J.,  Glsasbt,  B.,  and  Bsbtt,  J.,  concurred. 
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COXJRT  OP  CRIMINAL  APPEAL. 

A^l  24,  1869. 

(Before  Kelly,  G.B.,  Btles  and  Lush,  JJ.,  Cliasbt,  B.,  and 

Bbbtt,  J.) 

Rsa.  V.  BnsBows.(a) 

False  pretences — Evidence. 

On  an  indictment  for  fraudulently  obtaining  goods  in  a  market  by 
falsely  pretending  tJiat  a  room  had  been  taken  at  which  to  pay 
the  market  people  for  their  goods,  the  jury  found  that  the  welU 
known  practice  was  for  buyers  to  engage  a  room  at  a  public- 
house,  and  that  the  prisoner,  pretending  to  be  a  buyer,  conveyed  to 
the  minds  of  the  market  people  that  she  had  engaged  such  a  room,, 
and  that  they  parted  with  their  goods  on  sucJi  belief: 

Held,  there  being  no  evidence  that  the  prisoner  knew  of  such  a 
practice,  and  the  case  being  consistent  wUh  a  promise  only  on 
her  paH  to  engage  such  a  room  and  pay  for  the  goods  there,  a 
covwiction  could  not  be  sustained, 

CASE  reserved  for  the  opinion  of  this  Conrt  by  Mr.  Baron 
Bramwell. 

This  was  an  indictment  for  obtaining  goods  by  false  pretences. 
It  was  tried  before  me  at  the  last  Assizes  for  Hertfordshire.  The 
evidence  was  as  follows : — 

Eliza  Osbom  (wife  of  William  Osbom). — On  Friday,  Feb.  12, 
I  went  to  Tring  market.  Met  prisoner  at  five  minntes  past  nine. 
She  came  and  asked  price  of  plait.  I  said,  '^  Fourteen  pence. '^ 
She  said,  "  Thirteen  pence.''  I  said,  "  No ;  it  was  very  good 
work.'*  She  asked  how  many  scores  there  were.  I  said, ''  Thirty.'' 
She  said,  "  I  will  have  it."  I  said,  "  Let  me  bring  it  in ;  I  will 
keep  it  dry."  She  said,  ''  No ;  I  will  bring  it  in."  That  means, 
bring  it  in,  as  I  supposed,  to  the  Bose  and  Crown.  I  asked  for  a 
ticket.  She  said,  "  That  did  not  matter."  I  said,  "  Then  where 
do  you  pay?"  She  said,  "In  the  Rose  and  Crown  tap-room; 
there  she  would  pay  me."  She  took  it  then ;  I  let  her  have  it. 
Our  general  way  of  speaking  to  the  buyers  is  to  say,  "  Where  do 
you  pay?"     We  have  to  go  to  a  public  house  to  be  paid.     I 

(a)  Reported  by  John  Thohpbon,  Esq^  Barrister-at-Law. 


CRIMINAL   LAW    CASRS.  259 

parted  with  it  on  belief  she  would  pay  me.     I  did  not  know  her        ^••^ 
as  a  plait  dealer.     I  thought  she  was  a  plait  dealer,  because  she     burrows. 

bid  for  it,  and  told  me  where  she  would  pay  for  it.     Several       

buyers  pay  there.     I  went  to  the  Rose  and  Crown.     They  begin        ^^• 
to  pay  about  half-past  nine.     I  might  have  believed  her  if  she  j^alseprtuncet 
had  said  she  would  pay  at  half-past  nine  in  the  market  place.     I    — ^£Mbioe. 
did  not  find  her.     Other  dealers  were  there. 

Gross-examined:  I  have  attended  Tring  market  thirty  years. 
She  took  it  after  I  asked  where  she  paid,  and  after  she  told  me. 
I  believed  she  would  pay  me,  and  so  parted  with  it.  'There  are 
m^y  public  houses  where  they  pay.  They  pay  at  some  private 
houses.     I  went  to  the  Rose  and  Crown  in  a  quarter  of  an  hour. 

Tamar  Crockett  (wife  of  Gteoree  Crockett,  Tring). — She  asked 
what  I  wanted  for  plait.  I  said,  '' Tenpence  haSpenny.'*  She 
said,  "  Tenpence.''  She  took  it.  I  said,  ''  Where  do  you  pay, 
good  woman  V^  She  said,  ^'  At  the  Blooming  Feathers.^'  I  said, 
'^  I  don't  know  that.''  She  said,  "  I'll  pay  at  the  Rose  and  Crown 
tap-room."  She  took  it  off  my  hand.  It  is  a  couamon  rule  for 
many  plait  buyers  to  take  it.  I  believed  I  should  find  an  honest 
woman  in  the  tap-room  to  pay.  I  did  not  find  her  there.  She 
offered  tenpence,  then  took  the  plait.  Then  we  spoke  about  the 
Rose  and  Urown. 

Cross-e^:amined  :  When  I  asked  her  where  she  would  pay  she 
had  got  the  plait. 

How. — ^I  saw  the  prisoner.  She  took  plait,*  and  asked  what 
I  wanted  for  it.  I  said,  ''  Eightpence.''  She  said,  ''  Seven- 
pence."  I  asked  her  where  she  paid.  She  said,  ''At  the 
Rose  and  Crown."  I  said,  ''Where  are  you  paying,  or  where 
will  you  pay?"  She  said,  "You'U  be  sure  to  find  me."  I 
believed  she  was  an  honest  woman.  I  thought  she  took  the 
room  as  well  as  others.  I  thought  she  had  been  there  and  taken 
a  room  to  pay.  That  is  the  practice.  We  ask  the  buyers  if  we 
don't  know  them.  I  believed  she  had  taken  the  room.  They 
stop  a  penny  out  of  the  price,  and  we  have  beer :  some  do,  and 
some  do  not,  but  pay  the  room  themselves,  and  stop  nothing. 

To  me :  I  parted  with  my  plait,  because  I  thought  she  was  an 
honest  woman,  and  had  put  up  there. 

Sarah  Eadd  (barmaid  at  the  Rose  and  Crown). — ^It  is  the  practice 
of  plait  buyers  to  have  so  much  beer.  They  come  and  ask  for  the 
room.  The  beer  is  for  the  use  of  the  room.  The  sellers  come  to 
receive.  They  don't  pay  for  the  room.  Two  front  rooms  were 
taken  this  day.  Each  buyer  had  a  separate  table.  The  prisoner 
had  not  taken  a  room,  nor  anything  to  justify  her  in  saying  she 
was  going  to  pay  there. 

Cross-examined :  If  they  did  not  have  beer  they  would  have 
to  pay.  I  can  swear  I  think  she  was  not  there.  There  was 
no  strange  plait  buyer  that  day*  The  buyers  pay  for  the  beer. 
The  prisoner  was  not  in  the  room. 

To  me :  We  have  regular  customers.  Have  had  no  fresh  ones 
for  six  years. 
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^^"®-  Robert  Goodyear. — I  took  prisoner  at  Leighton  that  afW- 

BuBBows.     noon.     I  searched  eyery  house  in  Tring  first.    Coald  not  find  her. 

Leighton  is  a  mile  firom  Tring.    I  said,  "  Are  yon  a  plait  buyer  ?'* 

^^-  She  said,  "  I  buy  a  little  sometimes  for  my  neighbours/^  I  said, 
JPb&e pr«/€nc«f '' Have  you  bought  any  to-day?"  She  said,  ''No.''  I  said, 
^Evidence.  ''  Tell  the  truth ;  a  woman  has  been  to  Tring  market  and  got  a 
lot  of  plait  without  paying ;  have  you  been  to  Tring  ma^et  f 
She  said,  "  No.*'  She  turned  to  a  person  and  said,  "  Tou  know 
that.''  Upstairs  in  a  back  room  I  found  plait.  She  afterwards 
said,  "  How  much  further  have  I  to  go  ?"  She  said,  "  I  have 
been  to  Tring  market  and  bought  plait,  and  paid  for  it,  but  not 
for  first  two  bundles." 

Oodd  (counsel  for  the  prisoner)  submitted  there  was  no  case. 

The  indictment  was  appropriate  to  the  case  proved. 

I  told  the  jury  as  follows  : — ^If  it  is  the  practice  for  buyers  to 
engage  a  room,  or  table  in  a  room  at  public  houses,  of  which  the 
Rose  and  Grown  is  one,  to  pay  sellers  of  plait ;  if  that  practice 
is  well  known  ;  if  what  she,  prisoner,  said,  naturally  conveyed  to 
sellers'  minds  that  she  had  done  so ;  if  that  was  untrue ;  and  if 
they,  or  any  of  them,  parted  with  their  goods  in  the  belief  she  had 
done  so,  then  they  might  find  her  guilty. 

They  found  her  guilty. 

I  have  to  request  the  opinion  of  the  Court  of  Criminal  Appeal 
whether  there  was  evidence  of  the  matters  left  to  the  jury  as  to 
any  of  the  cases,  and  whether  the  direction  was  correct  in  point 
of  law. 

It  the  direction  was  correct  as  to  any  of  the  cases,  and  there 
was  evidence  to  support  it,  the  conviction  as  to  such  case  is 
to  stand,  otherwise  to  be  quashed. 

The  prisoner  is  on  bail.        *  O.  Bbaicwsll. 

Oodd,  for  the  prisoner. — ^The  conviction  was  wrong.  All  that 
the  evidence  amounted  to  is  a  breach  of  contract.  The  false  pre- 
tence laid  in  the  indictment  was  that  th6  prisoner  alleged  that  she 
had  taken  a  room,  but  the  evidence  does  not  support  a  conviction 
on  that  ground;  all  that  the  case  shows  is,  that  she  said  she 
would  pay  for  the  room. 

No  counsel  appeared  for  the  prosecution. 

Kellt,  G.  B. — It  is  consistent  with  all  that  is  stated  in  the  case 
that  the  prisoner  may  have  gone  into  the  market,  not  knowing 
whether  she  would  make  any  .purchases  or  not,  and  having  made 
some  purchases,  that  she  then  promised  to  pay  for  them  at  the 
Rose  and  Crown  public  house.  At  the  time  she  made  the  promise 
she  had  not  taken  a  room  at  the  Rose  and  Crown,  and  there  is  no 
evidence  that  she  knew  there  was  a  practice  in  the  market  to  take 
a  room  for  making  such  payments.  It  is  quite  consistent  with 
the  evidence  that  all  she  meant  was  that  she  would  then  take  a 
room,  and  there  pay  for  the  purchases.  That  is  not  a  ialse 
pretence,  and  the  conviction  must  be  quashed. 

The  rest  of  the  CoiiH  concurred.  Oonviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 
April  24,  1869. 

(Before  ISj^llj,  C.B^  Btlbs  and  Lush,  JJ.,  Cubasbt,  R,  and 

Bbbtt,  J.) 

ReQ.  v.  JoHJSf  TATLOB.(a) 

Rbg.  v.  Canwell  and  Dunk. 

Misderneanor — Maliciously  wotmding — InJUcUng  grievous  bodih/ 

hwrm — Convmon  assault. 

Upon  an  indictment  under  24  ^  25  Vict.  c.  100,  s.  20,  for  unUm- 
fully  and  maMdovsVy  wovrnding  or  inJUcUng  grievous  bodily  harm, 
a  verdict  for  a  common  assault  may  be  retwrned, 

Reg.  v.  John  Tatlob. 
/^  ASE  reserved  for  the  opinion  of  this  Court. 

The  prisoner,  John  Taylor,  was  indicted  at  the  Easter  ti-eneral 
Quarter  Sessions,  1869,  of  the  North  Riding  of  Yorkshire,  for  a 
misdemeanor,  upon  an  indictment,  of  whicn  the  following  is  a 
copy:. 

North  Riding  of  Yorkshire,")  The  Jurors  for  our  Lady  the  Queen, 
to  wit.  J   upon  their  oath,  present,  that  John 

Taylor,  on  the  3rd  of  January,  1869,  unlawfcdly  and  maliciously 
did  wound  one  Thomas  Meek. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  on  the  day  and  year  aforesaid  the  said  John  Taylor 
did  unlawfully  and  mcdiciously  inflict  grievous  bodily  harm  upon 
the  said  Thomas  Meek. 

Upon  this  indictment  the  jury  returned  a  verdict  of  '^  Guilty  of 
an  assault.^' 

The  counsel  for  the  prisoner  contended  that  the  prisoner  could 
not  be  convicted  of  a  common  assault  on  that  indictment,  and 
therefore  that  the  verdict  amounted  to  an  acquittal. 

(a)  Reported  by  Jobs  Thomfson,  Esq.,  Barrister-at-Law. 
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^^'  The  Court  thereupon  postponed  judgment^  and  reserved  the 
John  Tatlor.  ^^^stion  of  law  for  the  consideration  of  the  Justices  of  either 

Bench  and  Barons  of  the  Exchequer^  viz,,  Whether  this  conviction 

1869.  can  be  sustained  ? 

Mc^dousla  ^^  *^®  mean  time  the  prisoner  was  admitted  to  bail  to  appear 

wounding--  at  the  next  Court  of  Quarter  Sessions  of  the  North  Biding  of 

Jw^tiMnt—  Yorkshire  to  receive  juc^ment  if  called  upon. 

**'  John  R.  W.  Hildyard,  Chairman. 

Shepherd,  for  the  prosecution. — ^This  is  an  indictment  for  mis- 
demeanor upon  the  24  &  25  Vict.  c.  100,  s.  20,  which  enacts — 
"  That  whosoever  shall  unlawfiiUy  and  maliciously  wound  or  inflict 
any  grievous  bodily  har  ja  upon  any  other  person  either  with  or 
without  any  weapon  or  instrument,  shall  be  guilty  of  a  misde- 
fneanor  ;'*  and  the  question  is  whether  a  verdict  of  guilty  of  a 
common  assault  can  be  received  upon  such  an  indictment.  In  the 
case  of  Beg.  v.  Oliver  (Bell  C.  C.  287 ;  8  Cox  Crim.  Cas.  384), 
it  was  held  that  upon  an  indictment  for  assaulting,  beating, 
wounding,  and  occasioning  actual  bodily  harm  against  the  statute 
the  prisoner  might  be  convicted  of  a  common  assault.  Although 
the  indictment  in  the  present  case  does  not  contain  the  word 
'^  assault,^'  yet  the  charges  of  wounding  and  inflicting  grievous 
bodily  harm  necessarflv  include  an  assault.  And  in  Beg.  v.  Yeadon 
(L.  &  C.  81 ;  9  Cox  Cfrim.  Cas*  91),  upon  an  indictment  contain- 
ing counts  for  inflicting  grievous  bodily  harm  and  unlawfully  and 
maliciously  cutting  and  stabbing  and  unlawfully  occasioning  actual 
bodily  harm,  it  was  held  that  a  verdict  of  guilty  of  a  common 
assault  might  have  been  returned.  In  Beg.  v.  Ingram  (1  Salk. 
384),  it  was  held  that  there  could  not  be  a  battery  and  wounding 
without  an  assault,  although  there  might  be  an  assault  without 
the  former.  See  also  1  Hawk.  P.  C.  bk.  1,  c.  62,  s.  1.  The  entry 
on  the  record  on  an  indictment  like  the  present  would  be,  **  Ghiilty 
of  a  common  assault.^' 

No  counsel  appeared  for  the  prisoner. 

Kellt,  C.B. — ^We  are  all  of  opinion  that  this  conviction  should 
be  affirmed.  Although  the  word  '^assaulf  does  not  occur  in 
either  count  of  the  indictment,  yet  both  counts  necessarily  include 
an  assault,  and  both  are  counts  for  misdemeanor,  and,  the  pri- 
soner having  been  found  guilty  of.  a  common  assault,  we  are  of 
opinion  that  the  conviction  should  be  affirmed.  In  Beg.  v.  Yeadon^ 
upon  an  indictment  containing  counts  for  inflicting  grievous 
bodily  harm,  maliciously  cutting,  stabbing,  and  wounding,  and 
occasioning  actual  bodily  harm,  it  was  hdd  that  a  verdict  of 
guilty  of  a  common  assault  might  be  returned.  In  the  course  of 
the  argument  in  that  case,  Martin,  B.,  said,  "  that  the  chairman 
in  effect  told  the  jury  that  they  had  no  power  to  find  the  man 
guilty  of  a  common  SrSsault  upon  the  indictment.  He  ought  to 
have  taken  the  verdict.'^  And  Wightman,  J.,  said,  '^  It  was 
substantially  a  misdemeanor.  The  chairman  ought  to  have  taken 
the  verdict  of  guilty  of  a  common  assault,  which  was  not  tanta- 
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mount  to  an  acquittal;'^   or,  in  other  words,  that  the  prisoner        Rw». 
might  have  been  found  guilty  of  a  common  assault.     The  con-  OAMwmL  amd 
viction  will  be  therefore  affirmed.  Dunn. 

The  rest  of  the  Court  concurred. 

Oowviction  affi/rmed. 


1869. 


Bbo.  v.  Canwell  and  Dunn. 

Case  reserved  for  the  opinion  of  this  Court. 

The  prisoners  William  Canwell  and  William  Dunn  were  indicted 
at  the  Easter  General  Quarter  Sessions,  1869,  of  the  North  Biding 
of  Yorkshire  for  a  misdemeanor,  upon  an  in4ictment,  of  which 
the  following  ia  a  copy : 

North  Biding  of  Yorkshire,)  The  jurors  for  our  Lady  the  Queen, 
to  wit.  I    upon  their  oath,  present,   that 

William  Canwell  and  William  Dunn,  on  the  2nd  of  February,  1869, 
unlawfully  and  maliciously  did  inflict  grievous  bodily  harm  upon 
one  Henry  Broomfield. 

Upon  this  indictment  the  jury  returned  a  verdict  of  "  Guilty  of 
a  common  assault.'^ 

The  counsel  for  the  prisoner  contended  that  the  prisoner  could 
not  be  convicted  of  a  common  assault  on  that  indictment,  and 
therefore  that  the  verdict  amounted  to  an  acquittal. 

The  Court  thereupon  postponed  judgment,  and  reserved  the 
question  of  law  for  the  consideration  of  the  Justices  of  either 
oench  and  Barons  of  the  Exchequer,  viz..  Whether  this  conviction 
can  be  sustained  f 

In  the  meantune  the  prisoners  were  admitted  to  bail  to  appear 
at  the  next  Court  of  Quarter  Sessions  of  the  North  Biding  of 
Yorkshire  to  receive  judgment  if  called  upon. 

John  B.  W.  Hildtabd, 

Chairman. 

A.  Sivvpaon^  for  the  prosecution. 

No  counsel  appeared  for  the  prisoners. 

By  the  Coubt:  The  judgment  will  follow  the  decision  in  JBagr. 
V.  Taylor. 

OonvicUon  affirmed. 


MaiidousUf 
wouru&nff — 
Indictment — 
VerdicL 
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COURT  OF  CRIMINAL  APPEAL. 

April  29,  1869. 

(Before  EIbllt,   C.B.,  Btlbs,  J.,  Lush,  J.,  Cleasbt,   B.,  and 

Bbbtt,  J.) 

Rko.  v.  J.  A.  AL80P.(a) 

Perjwry—McUerialiby. 

On  the  trial  of  A.,  for  perjury,  in  an  affidavit  made  by  him,  and 
used  on  the  taxation  of  costs,  the  signature  to  the  affida/vit  was 
proved  to  he  in  A?s  handwriiing,  but  there  was  no  evidence  thai 
A.  was  the  person  who  swore  to  the  truth  of  the  affidavit.  The 
defendant  was  then  called  as  a  witness,  and  swore  that  the 
affidamt  was  used  before  the  taxing  master  when  A,  wa^  present, 
and  that  it  was  then  publicly  said  thai  it  was  A?s  affidavit.  The 
defenda/nt  was  then  indicted  for  perjury  committed  on  A,'s  trial, 
and  the  indictment  alleged  that  it  was  a  material  question  on 
such  trial  whether  A.  was  so  present  before  the  taaeing  Master, 
and  whether  the  affidavit  was  then  used  in  A?s  presence,  and 
whether  it  was  then  stated  publicly  that  the  affidavit  was  A.'s. 

The  defendant  having  been  found  guilty^  it  was 

Held,  on  a  case  reserved,  that  the  ahove  questions  were  m>aterial 
ones  on  the  trial  of  A, 

CASE  reserved  for  the  opinion  of  this  Coort  by  the  Recorder 
of  London. 

The  defendant  was  at  the  February  Sessions,  1869,  of  the 
Central  Criminal  Court,  convicted  before  me  of  wilful  and  corrupt 
perjury  committed  by  him  in  the  evidence  which  he  gave  before 
me  at  the  preceding  session  of  this  Court  upon  the  trial  of  one 
James  Coutts  for  perjury. 

Coutts  was  indicted  for  perjury  committed  in  an  affidavit  made 
by  him  in  a  cause  of  Kelsey  v.  Coutts,  and  which  affidavit  had 
been  afterwards  made  use  of  before  the  Master  upon  the  taxation 
of  the  costs  in  the  said  action. 

Proof  was  given  that  the  signature  to  the  affidavit  was  in  the 
handwriting  of  Coutts,  but  no  other  proof  was  given  that  he  was 

(a)  Reported  by  John*  Thompson,  £sq.,  Barristar-at-Law. 
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the  person  who  had  made  the  affidavit^  the  commissioner  who        ^^- 
administered  the  oath  bein^  unable  to  identify  him.  j  a.  Auop. 

The  case  of  Beg,  v.  Morris  (Leach  0.  C.  50)  was  referred  to.  

The  present  defendant^   John  Alfred  Alsop^  was  then  callod^        ^^^- 
and  swore  that  the  affidavit  in   qaestion  was   nSed  before  the     Penury— 
taxing  Master  upon  the  adjourned  taxation,  and  that  the  defen-    Evidence -- 
dant  Coutts  was  then  present,  and  that  it  was  publicly  mentioned,    Mattriality. 
so  that  everybody  present  must  have  heard  it,  that  the  affidavit 
was  the  affidavit  of  James  Coutts. 

The  indictment  against  the  present  defendant  Alsop  alleged 
that  it  was  a  material  question  upon  the  trial  of  the  said  James 
Coutts,  whether  the  said  James  Coutts  was  present  on  the  14th 
of  November  before  the  Master  on  the  taxation  of  the  said  costs  ; 
and  whether  or  not  on  the  said  14th  of  November  the  said  affidavit 
was  used  and  read  in  the  presence  of  Coutts ;  and  whether  or  not, 
on  the  occasion  of  the  taxation  of  the  said  costs,  it  was  stated 
publicly  in  the  presence  and  hearing  of  Coutts  that  the  affidavit 
was  his. 

Upon  the  trial,  it  was  objected  that  the  above-mentioned  matters 
were  not  material  questions  for  inquiry  upon  the  trial  of  Coutts,  as 
the  particulars  sworn  to  related  to  matters  occurring  subsequently 
to  the  making  of  the  affidavit,  and  were  tendered  merely  as  colla- 
teral proof  that  the  affidavit  had  been  made  by  Coutts,  and  that 
the  only  matter  material  for  inquiry  was  the  truth  or  falsehood  of 
the  statement  contained  in  that  affidavit. 

The  opinion  of  the  Court  for  the  consideration  of  Crown  Cases 
Reserved  is  requested  whether  the  above-mentioned  matters  were 
material  to  the  issue  involved  in  the  trial  of  Coutts,  and  whether 
the  conviction  should  stand  or  be  reversed. 

The  defendant  was  admitted  to  bail  with  sureties  for  his  appear- 
ance at  the  session  next  after  the  judgment  of  the  Court  is  pro- 
nounced upon  these  points. 

BussELL  G-URNiBT,  Becorder  of  London. 

Poland^  for  the  prisoner. — ^In  this  case  there  was  evidence  that 
some  person  had  sworn  the  affidavit,  and  the  signature  of  the  affi-' 
davit  being  in  Coutts's  handwriting,  it  was  unnecessary  to  go 
further  and  prove  the  identity  of  Coutts  as  the  person  who  swore 
to  the  truth  of  the  affidavit.  This  is  like  the  case  of  Beg,  v. 
Morris  (1  Leach  C.  C.  50;  2  Burr.  1189),  where  the  defendant 
was  indicted  for  perjury  in  an  answer  in  Chancery,  and  it  was 
proved  that  the  signature  to  the  answer  was  in  the  defendant's 
handwriting,  and  also  the  signature  of  the  Master  before  whom 
the  affidavit  was  sworn  was  also  proved ;  and  although  it  was 
objected  that  there  was  no  proof  of  the  identity  of  the  defendant 
as  the  person  who  swore  the  answer,  it  was  held  that  this  was 
unnecessary.  [Brett,  J. — ^The  jury  might  have  disbelieved  the 
evidence  as  to  the  defendant's  signature.]  In  this  case  there  was 
no  doubt  as  to  the  signature.  [Lush,  J. — If  the  Master  had  been 
called  to  identify  the  person  who  swore  the  affidavit,  you  would 
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iay  thai  his  evidence  was  imnuiteridl,  aKhoagli  it  is  ooRobofntiYe 
X  JL  Aijor.  ^  ^^  ^^^  ^^^  ^^  signatoFe  is  the  defendant'B.     Kkllt,  C.  B. — 

Your  afgoment  most  go  to  the  length  of  contending  that,  all 

^^^'  soch  conoboratiTe  evidence  is  immateriaL]  It  was  sorely  un- 
Pam^  i^eoeaaarj  fco  piove  that  the  affidavit  was  used  befinre  the  taxing 
Emdae^    Master. 

Mauriabt/.       Waddy,  for  the  prosecation^  was  not  called  npon  to  argue. 

By  the  Coukt  : 


COUET  OP  CRIMmAL  APPEAL. 

AprU  24  €Md  May  1,  1869. 

(Before  Killt^  C.B.^  Btlib^  J.,  Lush,  J.,  Clbasbt,  B.,  and 

Bkktt,  J.) 

RbO.  V,   KlAN  AND  0THIBS.(a) 

Evtdence-^Bankruptcy  examincUions — ^12  ^  13  Vict,  c.  106,  s.  117 

—24  ^  25  VicL  c.  134,  8.  203. 

To  render  cm  examrdruUion  of  a  bankrupt  reduced  into  writing  under 
12  ^  13  Vict.  c.  106,  «.  117,  admissible  in  evidence  as  a  deposition 
under  the  seed  of  the  Cowrt,  pursuomt  to  24  ^  25  Vict,  c.  134, 
s,  203,  it  fwast  appear  thai  his  aihswers  after  tliey  were  reduced 
into  writing  were  signed  and  subscribed  by  the  bankrupt. 

CASE  reserved  by  Mr.  Jostice  Hannen  for  the  opinion  of  this 
Court: 

The  accused  were  tried  before  me  at  the  last  Stafford  Assizes 
for  conspiracy. 

The  indictment  alleged  that  after  a  petition  in  bankruptcy  by 
the  prisoner  William  Kean,  the  prisoners,  intending  to  defraud 
and  defeat  the  creditors  of  William  Kean,  sixty  days  prior  to  his 
adjudication  in  bankruptcy  did  conspire,  confederate,  and  agree 
together  to  remove,  conceal,  and  embezzle  a  certain  part  of  the 
property  of  the  said  William  Kean,  to  the  value  of  lOZ.  and 
upwards,  with  intent  to  defraud  the  creditors  of  him  the  said 
W  illiam  Kean,  and  did  remove,  conceal,  and  embezzle  the  said 

foods  with  intent  to  defraud  the  creditors  of  the  said  William 
^ean. 

(a)  Reported  by  John  TiioicpfiON,  Esq.,  Barrister-at^Law. 


1809. 
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The  proceedings  in  the  Court  of  Bankruptcy  for  the  Birminff-  R"^* 

ham  District  in   the  bankruptcy  of  William  Kean  were  duly  kbak  ahd 

proved^   and  in  support  of  the  prosecution  certain  documents  oinnt. 
were  offered  in  evidence^  which  appeased  to  be  sealed  with  the 

seal  of  the  said  Court.  

These  documents  had  the  following  heading :  BaiJarmt<y^ 

Evukmce, 
The  Bankruptcy  Act,  1861. , 
In  the  Court  of  Bankruptcy  for  the  Birmingham  District. 

Before  Begistrar  Tudor. 
In  the  matter  of  William  Eean,  of  West  Bromwich,  timber  merchant. 

This  6th  day  of  January  William  Kean,  the  bankrupt,  having  made  and 
signed  the  declaration  required  by  the  statute  in  that  case  made  and  pro- 
vided, and,  being  examined  to  the  following  qaestions,  returned  the  follow- 
ing answers. 

Then  followed  what  purported  to  be  the  questions  and  answers 
of  the  bankrupt. 
Another  document  was  headed  as  follows : 

Thomas  Smith  having  been  duly  sworn,  and,  being  examined  at  the  time 
and  place  above  mentioned,  to  the  following  questions,  returned  the  fol- 
lowing answers. 

Then  followed  questions^  and  what  purported  to  be  answers  of 
the  prisoner  Kean. 

A  similar  heading  preceded  questions  and  what  purported  to 
be  the  answers  of  the  prisoner  Thomas  Smith. 

None  of  these  documents  were  signed  by  the  person  whose 
examination  it  purported  to  be. 

Evidence  was  given  that  the  prisoners  were  respectively 
examined  at  the  Birmingham  Court  of  Bankruptcy,  and  that  a 
shorthand  writer  took  notes  of  their  examination,  but  the  short- 
hand writer  was  not  called. 

It  was  objected  on  behalf  of  the  prisoners  that  these  documents 
were  not  admissible  in  evidence. 

I  admitted  them,  but  reserved  the  question  as  to  each  of  the 
prisoners  whether  what  purported  to  be  his  examination  was 
admissible  in  evidence  against  him. 

The  jury  found  all  the  prisoners  guilty. 

I  postponed  judgment  until  the  opinion  of  the  Court  for  Crown 
Cases  Reserved  upon  the  above  case  should  be  obtained,  and 
admitted  the  prisoners  to  bail  to  appear  and  receive  judgment. 

Jambs  Kannsn. 

An8tie,  for  the  prisoner. — ^The  conviction  ought  to  be  quashed; 
for  the  evidence  objected  to  ought  not  to  have  been  received. 
The  documents  were  admitted  in  evidence  at  the  trial  under 
the  203rd  section  of  "  The  Bankruptcy  Amendment  Act,  1861 '' 
(24  &  25  Vict.  c.  134),  which  enacts — "  That  any  petition  for 
adjudication,  or  arrangement,  adjudication  of  bankruptcy,  as- 
signment,  appointment  of  official   or  creditors^   assignee,   certi- 
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^^-        ficate^  deposition^  or  other  proceeding  or  order  in  bankruptcy^ 

^aAM  AMD    ^^    Cinder  any  of  the  provisions  of  this  act^  appearing  to   be 

OTHBR8.      sealed   with  the  seal  of  any   Coort    under    this    act^    or  any 

~~        writing  porpcMting  to  be   a  copy  of  any  such  document^  and 

*       purporting  to  be  so  sealed^   shall  at  all  times^  and  on  behalf 

Bankn^u^f^  of  all  persons^  and,  whether  for  the  purposes  of  this  act  or 
Evidence,  otherwise,  be  admitted  in  all  Courts  whc^ver  as  evidence  of 
such  documents  respectively,  and  of  such  proceedings  and  orders 
having  respectively  taken  place  or  been  made,  and  be  deemed 
respectively  records  of  such  Court,  without  any  further  proof 
thereof;  and  no  such  copy  shall  be  receivable  in  evidence  unless 
the  same  appear  to  be  so  sealed,  except  where  otherwise  in  this 
act  specially  provided."  [Lush,  J. — ^This  document  would  come 
under  the  word  '^  deposition ''  in  that  section.]  Yes ;  but  these 
were  not  proved  to  be  depositions,  because  it  did  not  appear  that 
the  prisoners  had  signed  them.  The  examinations  were  taken 
under  the  Bankruptcy  Act,  1849  (12  A  13  Vict.  c.  106),  s.  117, 
which  enacts  —  '^That  the  Court  may  summon  any  bankrupt 
before  it,  whether  such  bankrupt  shall  have  obtained  his  certifi- 
cate or  not ;  and  in  case  he  shall  not  come  at  the  time  appointed 
by  the  Court  (having  no  lawful  impediment  made  known  to  and 
allowed  by  the  Court  at  such  time),  it  shall  be  lawful  for  the 
Court,  by  warrant,  to  authorise  and  direct  any  person  or  persons 
the  Court  shall  think  fit,  to  apprehend  and  arrest  such  bankrupt, 
and  bring  him  before  the  Court;  and  upon  the  appearance  of 
such  baii^Tupt,  or  if  such  bankrupt  be  present  at  any  sitting  of 
the  Court,  it  shall  be  lawful  for  the  Court  to  examine  such  bank- 
rupt after  he  shall  have  made  and  signed  the  declaration  contained 
in  the  Schedule  (W.)  (a)  to  this  act  annexed,  either  bv  word  of 
mouth  or  on  interrogatories  in  writing,  touching  all  matters 
relating  to  his  trade,  dealings,  or  estate,  or  which  may  tend  to 
disclose  any  secret  grant,  conveyance,  or  concealment  of  his  lands, 
tenements,  goods,  money,  or  debts,  and  to  reduce  his  answers 
into  writing,  which  examination  so  reduced  into  writing  the  said 
bankrupt  shall  sign  and  subscribe."  The  bankrupt  is  not  to  be 
examined  until  afber  he  has  made  and  signed  the  declaration  in 
Schedule  (W.),  and,  after  he  has  been  examined,  his  answers  are 
to  be  reduced  into  writing,  and  the  examination  so  reduced  into 
writing  is  to  be  signed  and  subscribed  by  the  bankrupt.     Here 

(a)  SCHEDULE  (W.) 
**Thb  Bamkbupt  Law  Oonboudatiom  Act,  1849." 
Form  of  declaration  to  he  made  by  the  bankrupt  or  the  banknipCe  wife^ 
I,  A.  B.,  the  person  declared  a  bankrupt  under  a  flat  in  bankruptcy  dated  the 
day  of  [or,  under  a  petition  for  adjudication  of  bankruptcy,  filed  on  the 

day  of  in  the  year  of  our  Lord  ],  or^  I,  G.  D^  the  wife  of  A.  B., 

declared  a  bankrupt  under  a  fiat  in  bankruptcy  dated  the  day  of  [or, 

under  a  petition  for  adjudication  of  bankruptcy,  filed  on  the  day  of  J, 

do  solemnly  promise  and  declare  that  I  will  make  true  answer  to  all  such  questions  as 
may  be  proposed  to  me  respecting  all  the  property  of  the  said  A.  B.,  and  all  dealings 
and  transactions  relating  thereto,  and  will  make  a  full  and  true  disclosure  of  all  that 
has  been  done  with  the  said  property,  to  the  best  of  my  knowledge,  information,  and 
belief. 

(Signed)    "'       A.  B.  [or,  C.  D.,  the  wife  of  the  said  A.  B.] 
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there  was  no  evidence  that  that  had  been  done^  and  therefore  ^^' 

the  examination  was  inadmissible  in  evidence.     In  Beg.  v.  Scott  ^^^^'  ^^^^ 

(25  L.  J.  128,  M.  C. ;  7  Cox  Crim.  Oas.  164),  a  compulsory  exami-  othbbs. 

nation  under  that  section  was  admitted,  but  there  the  declaration  

required  by  the  statute  was  signed.  ]^' 

No  counsel  appeared  for  the  prosecution.  Baidnmu^^ 

Our,  adv.  VuU.  Evidence, 


May  A,  1869. 

Kbllt,  G.  B.— In  this  case  the  Court  is  called  upon  to 
determine  whether  certain  documents,  termed  depositions  in 
bankruptcy,  were  admissible  in  evidence.  By  sect.  203  of  the 
Bankruptcy  Act  of  1861,  documents  like  those  in  question,  bear- 
ing the  seel  of  the  Bankruptcy  Court,  are  admissible  in  evidence ; 
but  when  we  refer  to  the  ^Bankruptcy  Act  of  1849,  s.  117,  under 
which  the  depositions  in  question  appear  to  have  been  made,  we  find 
that,  to  make  the  depositions  available,  they  must  be  subscribed 
by  the  persoBB  examhied.  Here  neither  tie  orieinal  depositions 
nor  the  copies  reduced  into  writing  were  signed.  Under  these 
circumstances,  they  were  not  depositions  at  all,  and  were  whoUy 
inadmissible  in  evidence.  Consequently  the  conviction  must  be 
quashed. 

Ooiwiction  qttasJied, 
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COURT  OP  CRIMINAL  APPEAL. 

May  1,  1869. 

(Before  Kellt,  O.B.^  Ksating  and  Lush^  JJ.^  Clsasbt^  B.,  and 

Bebtt,  J.) 

Ria.  V.  MBAKm.(a) 

False  pretences — R&presentation  that  goods  were  unencu/mbered. 

On  the  Mai  of  an  indictment  against  the  prisoner  for  pretending  that 
his  goods  were  unencumbered,  and  obtaining  thereby  81,  from  the 
prosecutor  with  intent  to  defraud,  it  appeared  that  the  prosecutor 
lent  money  to  the  prisoner  at  interest,  on  the  security  of  a  bill  of 
sale  onfumitwre,  a  promissory  note  of  prisoner  and  am^ther  person, 
and  a  declaration  made  by  prisoner  that  the  furniture  was  unen- 
cu/mbered.  The  declaration  was  untrue  at  the  time  it  was  handed 
to  the  prosecutor,  the  prisoner  having  a  few  liours  before  given  a 
bill  of  sale  for  the  furnitv/re  to  another  person,  but  not  to  its  fill 
value  : 

Held,  that  there  was  evidence  to  go  to  the  jury  in  support  of  a  clia/rge 
of  obtaining  rrumey  by  false  pretences. 

CASE  reserved  for  the  opinion  of  this  Court  by  Sir  Thomas 
Tilson,  Chairman. 
At  the  General  Quarter  Session  of  the  Peace  holden  at  Reigate^ 
in  and  for  the  county  of  Surrey,  on  Tuesday,  the  6th  of  April, 
1869,  William  Meakm  was  tried  and  convicted  on  the  following 
indictment : 

Surrey,")  The  jurors  for  our  Lady  the  Queen,  upon  their  oath, 
to  wit.  J  present,  that  William  Meakin,  on  the  25th  of  November, 
1868,  unlawfully  and  knowingly  did  falsely  pretend  unto  Thomas 
John  Williams  that  the  ^ooS&  of  him,  the  said  WiUiam  Meakin, 
were  unencumbered,  and  that  a  certain  pretended  bill  of  sale 
of  the  said  goods,  which  pretended  biU  of  sale  the  said  William 
Meakin  then  delivered  to  the  said  Thomas  John  Williams,  was  a 
good  and  valid  bill  of  sale  of  the  said  goods  to  the  said  Thomas 
John  Williams.  By  means  of  which  said  false  pretences  the  said 
William  Meakin  did  then  unlawfully  obtain  from  the  said  Thomas 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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John  Williams  81.  19«.  5 J.  in  money,  with   intent  to  defraud,         *»>• 
whereas,  in  truth  and  in  fact,  the  said  goods  of  Irim,  the  said      mbajun 
William  Meakin,  were  not  unencumbered,  nor  was  the  said  pre-        — — 
tended  bill  of  sale  a  ffood  and  valid  bill  of  sale  of  the  said  goods        ]^- 
to  the  said  Thomas  John  Williams  against  the  form  of  the  statute  f^aiaBortte.^ 
in  such  case  made  and  provided.  ^Evidence, 

The  following  was  the  evidence : — 

Thomas  John  Williams  (money  lender,  68,  Lorimore-road,  Wal- 
worth).— ^In  November  last,  some  time  prior  to  the  25th,  I  saw 
prisoner.  On  the  25th  I  saw  him  at  the  house  of  the  gentleman 
who  prepared  the  bill  of  sale.  In  the  evening  he  had  the 
money  at  nine  p.m.  He  produced  to  me  a  declaration  made 
on  the  same  day  before  a  commissioner  for  taking  affidavits, 
and  signed  by  himself,  stating  that  the  furniture  was  his,  that  ^ 
he  had  not  charged  or  encumbered  it,  and  that  he  would  not 
remove  it,  that  he  proposed  to  borrow  201.  upon  it,  and  that 
there  were  no  judgments  against  him.  [The  declaration  was 
put  in  and  read.]  Afler  that  I  let  him  have  82.  19^.  5(2.  The 
mducement  to  let  him  have  it  was  believing  there  was  value  in 
his  furniture,  and  that  it  was  his  own.  He  then  executed  a  bill 
of  sale.  [The  bill  of  sale  was  put  in  and  read.]  I  saw  it  signed 
by  him.  I  did  not  register  it  till  some  time  E^Fberwards.  At  the 
same  time  he  gave  me  a  promissory  note,  dated  25th  of  November, 
1868,  for  12Z.  The  joint  and  several  note  of.  himself  and  of  John 
Holtoh,  payable  on  demand.  [The  note  was  put  in  and  read.] 
Afler  the  bill  of  sale  was  registered,  I  went  to  Hatoham  Park- 
road  and  found  the  goods  had  been  cle^^  out  an  hour  before.  I 
found  them  at  the  Heme  Tavern,  belonging  to  his  brother.  I  had 
not  consented  to  their  removal.  Before  I  registered  my  bill  of 
sale,  I  was  not  aware  there  was  another  bill  of  sale.  I  put  a  man 
in  possession  for  three  weeks,  and  afler  a  notice  I  removed  him. 
I  have  not  been  paid  one  shilling. 

Cross-examined :  I  have  carried  on  my  business  ten  or  eleven 
years.  The  bill  of  sale  and  promissory  note  are  for  122.  I 
handed  over  to  the  prisoner  81.  Ids.  &d.  I  deducted  one  month's 
interest,  though  the  note  is  payable  on  demand.  I  took  proceed- 
ings against  Holton,  the  surety,  in  the  Lord  Mayor's  Court,  after 
prisoner  left  Hatcham  Park-road.  Mr.  Noon,  of  Bucklersbury,  is 
my  attorney.  The  gentleman  who  prepared  the  bill  of  sale  is 
an  accountant.  Prisoner  drew  the  promissory  note.  I  took  no 
guarantee  from  Holton.     In  every  case  I  take  bills  df  sale  and 

fromissory  notes.  I  saw  the  furnitare  before  I  lent  the  money, 
have  an  inventory  I  made.  The  house  at  Hatcham  contained 
two  parlours,  three  bedrooms,  and  kitchen.  The  fair  value  of  the 
furniture  between  man  and  man  would  be  from  25Z.  to  30Z. 

Be-examined :  I  did  not  lend  the  money  on  the  guarantee  of 
Holton.  I  would  not  have  lent  the  money  on  the  biU  of  sale  or 
promissory  note  if  I  had  not  had  the  assurance  of  the  prisoner 
that  the  furniture  was  in  his  disposition. 

Patrick  Wood  (money  lender,  2,  Queensbury-chambers,  London- 
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Rbo.        wall) . — ^About  the  12th  of  November,  1868,  prisoner  came  to  me  to 
Mbakin.     borrow  20Z.  on  his  fnmiture  in  his  house  at  Hatcham  Park-road. 

I  lent  it  him  on  the  25th  of  November,  20Z.  between  two  and  three 

^®^*       p.m.     He  then  execated  to  me  a  bill  of  sale  [bill  of  sale  put  in 
False  pretencn  ^^^  read] .     He  also  gave  me  a  promissory  note.     He  never  paid 
Svidence,    a  penny.     I  went  to  Hatcham  Park-road  about  three  weeks  after- 
wards, the  goods  were  gone.     I  found  them  at  the  Heme  Tavern. 
I  took  possession  of  them  and  sold  them.     The  piano  was  gone. 
I  never  saw  it. 

Cross-ezamined  :  The  bill  of  sale  recites  a  loan  of  251.  I  gave 
prisoner  20L  I  believe  prisoner  was  managing  the  tavern  for  his 
brother.  It  is  a  pretty  large  house.  We  removed  the  goods 
from  the  tavern.  We  got  61.  for  them,  and  had  to  pay  expenses. 
I  gave  prisoner  no  notice,  but  believe  his  wife  and  friends  were 
present  at  the  sale. 

At  the  close  of  the  case  for  the  prosecution,  the  counsel  for  the 
prisoner  contended  that  there  was  no  case  to  go  to  the  jury, 
inasmuch  as  the  case  was  precisely  similar  to  Bex.  v.  Oodrington 
(1  C.  &  P.  661),  and  that  on  the  authority  of  that  case  the  jury 
should  be  directed  to  acquit  the  defendant. 

The  Court,  however,  having  referred  to  the  cases  of  Reg.  v. 
Bwrgon  (25  L.  J.  105,  M.  C),  and  Reg  v.  Orossley  (2  Moo.  &  B. 
17),  considered  that  the  case  should  be  left  to  the  jury,  and  put  it 
to  the  jury,  that  if  the  defendant  made  the  representations  charged 
in  the  indictment,  and  if  they  were  false,  and  if  they  constituted 
an  essential  inducement  to  the  prosecutor  to  part  with  his  money 
the  jury  should  find  the  defendant  guilty,  and  they  returned 
a  verdict  of  guilty  accordingly ;  but,  on  the  application  of  the 
defendant's  counsel,  the  Court  granted  a  case  for  the  determina- 
tion of  the  Court  for  consideration  of  Crown  Cases  Reserved, 
whether  on  the  above  facts,  on  the  authority  of  Rex  v.  Godrington, 
the  jury  should  not  have  been  directed  to  acquit  the  defendant. 

Judgment  was  respited,  and  consent  given  to  defendant  being 
bailed,  but  as  yet  he  has  not  found  bail. 

Thos.  Tilson,  Chairman. 

/.  Thompson,  for  the  prisoner. — It  is  submitted  that  there  was 
no  evidence  to  support  the  indictment.  No  doubt  the  declaration 
that  the  goods  were  unencumbered  was  untrue  at  the  time  it  was 
handed  to  the  prosecutor  by  the  prisoner,  but  that  was  no  more 
than  a  misrepresentation  in  respect  of  one  of  several  matters 
which  went  to  make  up  the  transaction,  and  for  which  the 
prisoner,  though  civilly  liable,  was  not  amenable  to  the  criminal 
law.  In  Rex  v. ^Oodrington  (1  Car.  &  P.  661)  where  the  defendant 
was  charged  with  obtaining  money  by  falsely  pretending  that  he 
was  entitled  to  a  reversionary  interest  in  a  sum  of  money,  when 
in  fact  he  had  previously  disposed  of  it,  Littledale,  J.,  said  :  "  The 
doctrine  contended  for  on  the  part  of  the  prosecution  would 
make  every  breach  of  warranty,  or  false  assertion,  at  the  time 
of  a  bargain  a  transportable  offence.     Here  the  party  bought  the 
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property,  and  took  as  his  security  a  covenant  that  the  vendor  had        ^«J- 
a  good  title.     K  he  now  finds  that  the  vendor  has  not  a  good      mj^^.^ 

title,  he  must  resort  to  the  covenant.     This  is  only  a  ground  for        

a  civil  action/'     In  Bex  v.  Crossley  (2  M.  &  R.  17),  where  the        ^^^^ 

prisoner  was  indicted  for  obtaining  a  loan  of  money  (300Z.)  by  Fahte^etencu 

falsely  pretending  that  he  was  prepared  with  funds  to  pay  a  large    —Evidence, 

sum,  all  but  300Z.,  it  was  proved  that  not  only  was  the  prisoner 

not  in  possession  of  such  funds,  but  was  at  the  time  insolvent, 

and  did  not  intend  so  to  apply  the  300Z.     Patteson,  J.,  said  : 

^^  The  words  of  the  act  are  very  large,  and  I  do  not  think  I  can 

withdraw  the  case  from  the  jury.     If  they  are  satisfied  that  the 

prisoner  fraudulently  obtained  the  300Z.  by  a  deliberate  falsehood, 

averring  that  he  had  all  the  funds  to  take  up  the  bill  except  300Z., 

when,  in  fact,  he  knew  that  he  had  not,  and  meaning  all  the  time 

to  apply  the  300Z.  to  his  own  purposes,  and  not  to  take  up  the 

bill,  the  jury  ought  to  convict  the  prisoner."     [Brett,  J.,  read 

on  :  ^'  In  the  case  of  Rex  v.  Oodrington,  it  does  not  appear  that  the 

prisoner  did  distinctly  allege  that  he  had  a  good  title  to  the 

estate  which  he  was  selling."     That  passage  gets  rid  of  Oodring^ 

ton's  case,']    Scarcely,  for  the  observation  is  hardly  consistent  with 

the  facts  stated  in  the  report  of  it.     In  Beg.  v.  Burgon  the  facts 

were  very  strong,  and  showed  that  the  whole  device  was  a  mere 

sham.      So,  also,  in  Beg.  v.  Watson  (27  L.  J.  18,  M.  C),  it  was 

held  that  if  a  person  is  induced  by  false  representations  as  to 

the  nature  and  profits  of  a  business  to  enter  into  and  continue  in 

partnership  with  another,  and  to  give  him  money  as  part  of  the 

capital  of  the  concern  (the  whole  scheme  not  being  a  mere  sham), 

the  latter  cannot  be  indicted  for  having  obtained  the  money  by 

false  pretences.     Tlie  test,  it  is  submitted,  is  not  whether  any  of 

the  incidents  to  the  contract  were  false,  but  whether  the  whole 

was  a  fraudulent  a&ir  and  a  mere  sham.     The  representation  in 

this  case  was   no   more   than   saying  that  the  goods  were  not 

encumbered  to  their  fuU  value. 

No  counsel  appeai'ed  for  the  prosecution. 

Kelly,  C.  B. — The  conviction  must  be  affirmed.  The  prisoner 
falsely  represented  that  his  ffoods  were  unencumbered,  but  the 
truth  was,  at  the  time  he  m&ae  that  statement,  they  were  encum- 
bered by  a  bill  of  sale,  which  he  had  executed  only  a  few  hours 
before,  and  he  must  therefore  have  known  that  the  representation 
was  false.  The  only  question  reserved  for  us  is,  whether  on  the 
facts  the  chairman  ought  to  have  withdrawn  the  case  from  the 
jury,  and  directed  an  acquittal.  It  is  impossible  to  support  such 
an  argument. 

The  rest  of  the  Court  concurring. 

Conviction  afirmod. 
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COURT  OP  CRIMINAL  APPEAL. 

April  24,  cmd  May  10,  1869. 

(Before  Kelly,  C.B.,  Bylbs,  J.,  Lush,  J.,  Cleasby,  B.,  and 

Bebtt,  J.) 

Reg.  v.  Eliza  LuMLEY.(a) 

Bigom/y — Onus  of  proof  of  first  hvsband  or  wife  being  alive  at  the 

time  of  the  second  marriage. 

On  a  prosecution  for  bigamy,  it  is  incumbent  on  the  prosecutor  to 

prove  that  the  husband  or  wife,  owr  the  case  may  be,  was  alive  at 

the  date  of  the  second  m>arriage. 
There  is  no  presumption  of  law  of  the  continurmce  of  the  life  of  the 

pa/rty  for  seven  years  after  the  date  at  which  he  or  she  was  proved 

to  have  been  aUve. 
The  existence  of  the  party  at  an  antecedent  period  muy  or  may  not 

afford  a  reasonable  inference  that  he  or  she  was  alive  at  the  date 

of  the  second  marriage ;  but  it  is  purely  a  question  of  fact  for  the 

jwry. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justice 
Lush. 

The  prisoner  was  tried  before  me  at  the  last  sittings  of  the 
Central  Criminal  Court,  and  convicted  of  bigamy. 

The  first  marriage  was  alleged  to  have  taken  place  at  St. 
Heliers,  in  the  island  of  Jersey,  in  the  year  1836. 

The  question  upon  this  part  of  the  case  is  whether  the  evidence 
offered  was  admissible  and  sufficient  to  prove  that  marriage. 

Mr.  Le  Breton,  an  English  barrister,  was  the  witness  called  to 
prove  the  law  of  Jersey. 

He  stated  that  he  was  a  native  of  Jersey,  and  familiar  with  the 
law  of  the  island,  but  that  he  was  not  an  advocate,  and  had  never 
practised  there. 

That  before  and  up  to  1842  a  register  book  of  marriages  was 
required  by  the  law  to  be  kept,  and  that  a  marriage  solemnised 
by  a  clergyman  there,  and  recorded  by  him  in  the  register,  was 
valid  without  the  signature  of  the  parties  in  the  book. 

(a)  Reported  by  John  Thompbom,  Esq.,  BarriBter-at-Law. 
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That  in  1836  the  Rev.  Hue  Corbett  was  the  rector   of  St.        ««> 
Heliera,  and  that  he  died  in  1838.  Euza  Lumlbt. 

In  his  cross-examination  he  stated  that  he  had  a  special  reason        

for  knowing  the  law  of  Jersey,  having  been  for  many  years  agent        i®^^- 
in  this  country  for  the  States  and  their  Crown  Officer  in  the  Privy     Bigamy— 
Council.     That  cases  relating  to  marriages  had  come  before  him.      Evidence. 

He  added  that  a  male  of  fourteen  and  a  female  of  twelve,  might 
in  1836  have  contracted  marriage  per  verba  de  presenti,  according 
to  the  general  law  of  Europe,  which  prevailed  in  Jersey;  that 
a  girl  of  twelve  might  have  married  without  the  consent  of  her 
parents  if  banns  had  been  put  up  and  called  on  three  successive 
Sundays,  and  no  opposition  oflTered,  and  if  it  were  solemnised  by 
a  clergyman  of  the  Church  of  England.  That  he  was  not  aware 
of  any  instance  in  which  such  a  marriage  had  been  held  valid 
or  contested,  the  case  had  not  arisen.  That  such  a  marriage 
without  consent  was  valid  until  set  aside  in  the  Court  of  the  Dean 
of  Jersey. 

He  further  stated  that  it  was  the  invariable  practice  in  Jersey 
for  clergymen  to  keep  a  register  of  marriages  and  baptisms ;  that 
it  was  kept  generally  at  the  clergyman's  house,  but  occasionally 
in  the  parish  chest,  but  then  it  was  in  the  custody  of  the  rector ; 
that  such  books,  upon  the  death  of  the  rector,  passed  to  and  were 
kept  by  his  successor. 

It  was  objected  that  Mr.  Le  Breton  was  not  a  competent  witness 
to  speak  to  the  law  of  Jersey  on  the  subject. 

The  prosecutor  then  produced  an  examined  copy  of  an  entry  in 
the  register  of  marriages  in  the  possession  of  the  present  rector  of 
St.  Heliers,  which  certified  that  a  marriage  was  solemnised  by  the 
Rev.  Hue  Corbett,  at  St.  Heliers,  on  the  day  of  , 

1836,  between  the  prisoner  and  one  Victor. 

Neither  of  the  parties  appeared  to  have  signed  the  register,  nor 
any  person  as  a  witness  to  the  marriage. 

No  attempt  has  been  made  to  obtain  the  original  register. 

It  was  objected,  first,  that  the  register  would  not  itself  have 
been  receivable ;  and,  secondly,  that  the  copy  was  not  admissible 
either  at  common  law  or  by  virtue  of  any  statute. 

These  questions  I  reserved. 

The  prisoner  lived  with  Victor  in  England  until  the  middle 
of  the  year  1843,  when  they  separated,  and  she  was  taken 
by  her  parents  back  to  Jersey,  where  she  resumed  her  maiden 
name. 

On  the  9th  of  July,  1847,  she,  describing  herself  as  a  spinster, 
married  Captain  Lumley,  with  whom  she  Uved  till  March, 
1864. 

About  that  time  he  left  her  to  cohabit  with  another  woman,  and 
afterwards,  having  heard  of  the  previous  marriage,  instituted  the 
present  prosecution. 

It  must  be  taken  as  a  fact  that  nothing  was  heard  of  Victor  from 
the  time  the  prisoner  left  him  in  1843.  No  evidence  was  given  of 
the  age  of  Victor,  nor  any  of  the  age  of  the  prisoner,  except  that 

T  2 
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^"^-        a  witness^  who  stated  that  she  was  forty-eight  years  old,  said  that 
EusA  Lbmlbt.  she  (prisoner)  was  her  senior. 

I  Erected  the  jury  that  there  being  no  circumstances  leading 

^^-        to  the  impression  that  he  had  died^  Victor  must  be  presumed  to 
Bigamy—     have  been  living  at  the  date  of  the  second  marriage. 
.   Evidence,         Whether  that  direction  was  right  or  not^  is  the  other  question 
I  reserved  for  the  opinion  of  the  Court. 

If  the  evidence  of  the  first  marriage  was  not  admissible  or  not 
sufficient^  or  if  my  direction,  as  above  stated,  was  wrong,  the  con- 
viction is  to  be  set  aside. 

I  admitted  the  prisoner  to  bail  till  the  next  sessions. 

BoBT.  Lush. 

D.  D.  Keane,  Q.C.  {Ballantine,  Serjt.,  and  Collins  with  him), 
for  the  prisoner. — The  conviction  ought  to  be  quashed,  for  the 
learned  judge  misdirected  the  jury  in  telling  them  that  Victor 
must  be  presumed  to  have  been  living  at  the  date  of  the  second 
marriage.  In  this  case  two  presumptions  arose :  one  of  the  con- 
tinuance of  the  life  of  the  first  husband,  and  the  other  of  the 
presumption  of  the  innocence  of  the  accused ;  and  those  being 
confiicting  presumptions,  the  presumption  of  the  innocence  of  the 
accused  outweighs  the  other,  and  ought  to  have  been  acted  upon. 
That  is  the  tendency  of  the  authorities  in  the  text-books.  In  Best 
on  Evidence,  edit.  1855,  par.  328,  it  is  said,  "The  presumption  of 
innocence  is  favoured  in  law.^^  This  is  a  well-known  rule,  and  runs 
through  the  whole  criminal  law ;  but  it  likewise  holds  in  civil  pro- 
ceedings. In  Rex  V.  The  Inhabitants  of  Twynmg  (2  B.  &  A.  386), 
one  of  the  leading  authorities  on  the  subject  of  conflicting  pre- 
sumptions, it  appeared  that  about  seven  years  before  that  time  a 
pauper,  the  wife  of  one  Richard  Winter,  who  enlisted  as  a  soldier 
and  went  abroad  on  foreign  service,  and  was  never  afterwards 
heard  of,  had  married  one  Francis  Burns  in  a  little  more  than 
twelve  months  after  his  departure.  On  this  evidence  the  Court  of 
Queen's  Bench,  consisting  of  Bayley  and  Best,  JJ.,  held  that  the 
issue  of  the  second  marriage  ought  to  be  presumed  legitimate. 
And  the  former  judge  observed,  "  This  is  a  case  of  conflicting 
presumptions,  and  the  question  is  which  is  to  prevail.  The  law 
presumes  the  continuation  of  life ;  but  it  also  presumes  against 
the  commission  of  crimes  until  the  contrary  be  proved.  The  facts 
of  this  case  are  that  there  is  a  marriage  of  the  pauper  with  Francis 
Bums,  which  is  prvmd  facie  valid,  but  the  year  before  that  took 
place  she  was  the  wife  of  Richard  Winter,  and  if  he  was  alive  at 
the  time  of  the  second  marriage  it  was  illegal,  and  she  was  guilty 
of  bigamy.  But  are  we  to  presume  that  Winter  was  then  aUve  ? 
If  the  pauper  had  been  indicted  for  bigamy,  it  would  clearly  not 
be  sufficient.  In  that  case  Winter  must  have  been  proved  to  have 
been  alive  at  the  time  of  the  second  marriage.  It  is  contended 
that  his  death  ought  to  have  been  proved ;  but  the  answer  is,  that 
the  presumption  of  law  is,  that  he  was  not  alive,  when  the  con- 
seQuence  of  his  being  so  is  that  another  person  has  committed  a 
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crimiiial  act.     I  think^  therefore,  that  the  sessions  decided  rightly        ^^' 
in    holding   the   second  marriage    to   have   been    vaUd,   unless  jjlbba  Lumlbt. 

proof  had  been  given  that  the  first  husband  was  alive  at  the        

time.'*  This  language  ffoes  much  farther  than  was  neces-  |^- 
sary  for  the  decision  of  tne  actual  case  before  the  Court,  and  Bigamy--- 
certainly  cannot  be  supported  to  its  full  extent,  as  appears  from  Evidenee 
a  subsequent  case  of  Rex  v.  The  hihdbitayits  of  Harbome 
(2  A.  &  B.  540).  There,  in  order  to  support  an  order  for 
the  removal  of  a  female  pauper  of  the  name  of  Anne  Smith,  it 
was  proved  that  she  had  been  married  to  one  Henry  Smith  on  the 
11th  of  April,  1831,  who  had  since  deserted  her;  in  answer  to 
which  it  was  shown  that  he  had  been  previously  married  in 
October,  1821,  to  another  female  with  whom  he  lived  until  1825, 
when  he  left  her;  that  several  letters  had  since  been  received 
from  her  from  Van  Dieman's  Land,  one  of  which  was  produced, 
bearing  date  twenty-five  days  previous  to  the  second  marriage. 
The  sessions  on  this  evidence  presumed  the  first  wife  to  be  living 
at  the  time  of  the  second  marriage,  and  quashed  the  order.  On 
the  case  coming  on  for  argument  before  the  Court  of  Queen's 
Bench,  several  cases  were  cited,  and  Bex  v.  Twyning  was  relied 
on  as  an  authority  to  show  that  the  party  asserting  the  life  of  the 
first  wife,  and  thereby  the  criminality  of  the  husband,  was  bound 
to  show  the  continuance  of  the  life  up  to  the  very  moment  of  the 
second  marriage ;  and  that  the  Court  was  precluded  from  inferring 
the  life's  continuance  until  the  marriage  by  the  strict  rule  of  legal 
presumption  laid  down  in  that  case.  The  Court,  however,  con- 
sisting of  Lord  Denman,  C.  J.,  Littledale  and  Williams,  JJ.,  held 
that  the  conclusion  drawn  by  the  sessions  from  the  evidence  was 
proper.  Lord  Denman,  in  the  course  of  his  judgment,  expresses 
himself  as  follows  :  "  The  only  circumstance  raising  any  doubt 
in  my  mind  is  the  doctrine  laid  down  by  Bayley,  J.,  in  Rex  v. 
Twyning,  But  in  that  case,  the  sessions  found  that  the  plaintiff 
was  dead  and  this  Court  merely  decided  that  the  case  raised  no 
presumption  upon  which  the  finding  of  the  sessions  could  be  dis- 
turbed. The  two  learned  judges,  Bayley,  J.,  and  Best,  J.,  cer- 
tainly appear  to  have  decided  the  case  upon  more  general  grounds. 
The  principle,  however,  upon  which  they  seem  to  have  proceeded 
was  not  necessary  to  that  decision.  I  must  take  this  opportunity 
of  saying  that  nothing  can  be  more  absurd  than  the  notion  that 
there  is  to  be  any  rigid  presumption  of  law  on  such  questions  of 
fact,  without  reference  to  accompanying  circumstances,  such,  for 
instance,  as  the  age  or  health  of  the  party.     There  can  be  no  such 

strict  presumption  of  law I  am  aware  that  Bayley,  J., 

founds  his  decision  on  the  ground  of  contrary  presumptions ;  but 
I  think  the  only  questions  in  such  cases  are,  what  evidence  is  ad- 
missible ?  and  what  inference  may  fairly  be  drawn  from  it  ?  It 
may  be  said,  suppose  a  party  were  shown  to  be  alive  within  a  few 
hours  of  the  second  marriage,  is  there  no  presumption  then  ? 
The  presumption  of  innocence  cannot  shut  out  such  a  presump- 
tion as  that  supposed.     I  think  no  one,  under  such  circumstances, 
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^^'        could  presume  that  the  party  was  not  alive  at  the  time  of  the 
EuzjlLumlet.  SQOond  marriage/^     Judgments  to  a  similar  eflFect  were  given  by 
— -         the  other  members  of  the  Court.     There  is  no  conflict,  however, 
^^'        between  the  decisions  of  Rex  v.  Twyning,  and  Bex  v.  Harborne, 
Bigaitiy—     ^^^  docs  the  principle  involved  in  either  of  them  present  any  real 
Evidence,      difficulty.     The  presumption  'of  innocence  is  a  prcesumptio  juris, 
and,  as  such,  good  until  disproved.     i2eaj  v.  Twyning  decides  that 
the  presumption  of  fact  of  the  continuance  of  life  derived  from  the 
first  husband^s  having  been  shown  to  be  alive  about  a  year  pre- 
vious to  the  second  marriage,  ought  not  to  outweigh  the  former 
presumption  in  the  estimation  of  the  sessions  or  the  jury ;  while 
Rex  V.  Harbome  decides  that  if  the  period  be  reduced  from  twelve 
months  to  twenty-five  days  it  would  be  otherwise,  and  that  the 
sessions  or  a  jury  might,  in  their  discretion,  presume  the  first 
husband  to  be  still  living.     This  view  of  those  cases  is  confirmed 
by  the  judgment  of  the  House  of  Lords,  in  Lapsley  v.  Grierson 
(1  Ho.  Lords  Cas.  498).^^   The  marginal  note  of  Lapsley  v.  Orierson 
is,  "  There  is  no  absolute  presumption  of  law  as  to  the  continuance 
of  life,  nor  any  absolute  presumption  against  a  party  doing  an 
act,  because  the  doing  of  it  would  make  him  guilty  of  an  ofience 
against  the  law.     Li  every  instance  the  circumstances  of  the  qb&q 
must  be   considered.'^     Lord  Campbell,  in  his  judgment,  said : 
"  We  have  been  much  pressed  with  the  case  of  Re^'  v.  Twyning  ; 
but  what  is  there  said  by  Bayley,  J.,  has  been  much  misunderstood. 
He  who  was  one  of  the  most  learned,  accurate,  and  conscientious 
of  judges  never  laid  down  what  in  this  argument  has  been  attri- 
buted to  him.     All  that  he  said  was  that  there  were  presumptions 
of  law  on  both  sides,  and  that  as  the  Quarter  Sessions  had  come 
to  a  conclusion  on  the  facts,  the  Court  of  King's  Bench  would  not 
say  that  in  fact  they  had  come  to  a  wrong  conclusion.     In  the 
subsequent  case  of  Rex  v.  Ha/rbome,  Lord  Denman  intimated  a 
strong  opinion  that  the  onus  of  proof  lay  on  the  party  setting  up 
the  marriage.''     In  Nepean  v.  Doe  d.  Knight  (2  Sm.  L.  Cas.  476 ; 
2  M.  &  W.  912),  it  was  held  that  when  a  person  goes  abroad, 
and  is  not  heard  of  for  seven  years,  the  law  presumes  the  fact 
that  such  person  is  dead,  but  not  that  he  died  at  the  beginning 
or  the  end  of  any  particular  period   during  those  seven  years ; 
that  if  it  be  important  to  anyone  to  establish  the  precise  time 
of  such  person's   death  he  must   do   so   by  evidence  of  some 
sort  to   be  laid  before  the  jury  for   that  purpose   beyond  the 
mere  lapse  of  seven  years  since  such  person  was  last  heard  of.    In 
Reg,  V.  Ourgenwen  (10  Cox  Crim.  Cas.  162),  it  was  held  that  the 
burthen  was  on  the  prosecution  of  proving  that  the  prisoner  knew 
that  his  first  wife  was  alive  at  the  time  of  the  second  marriage, 
they  having  been  living   apart  for   seven  years  preceding  the 
second  marriage,  and  the  Court  followed  the  decision  of  Wight- 
man,  J.,. who  ruled  on  a  trial  for  bigamy  {Reg.  v.  Heaton,  3  Fos.  & 
Fin.  819)  that  the  burthen  of  proving  that  the  prisoner  knew  of 
his  first  wife  being  alive  within  seven  years  of  the  second  marriage 
was  upon  the  prosecution. 
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Oiffcvrdy  Q.C.  {Besley  and  Gotigh  with  him),  was  then  called  on  to        I^*** 
argae  for  the  prosecution,  (a)     The  conviction  was  right.     There  guju^  ldmlbt. 

were  no  circumstances  proved  at  the  trial  that  would  lead  to  the        

impression  that  Victor  was  dead  at  the  time  of  the  second  marriage.        l®^^- 
[Lush,  J. — There  was  no  evidence  that  he  had  gone  away  in  a     Biqamy— 
consumption,  or  anything  of  that  kind.]     He  w^  proved  to  be     Evidence, 
alive  in  1843,  and  the  continuance  of  life  is  to  be  presumed.    That 
presumption  is  modified  by  the  proviso  in  24  &  25  Vict.  c.  100, 
8.  57,  that  nothing  in  that  section  shall  extend  to  any  person 
marrying  a  second  time  whose  husband  or  wife  shall  have  been 
continuiJly  absent  from  such  person  for  the  space  of  seven  years 
then  last  past,  and  shall  not  have  been  known  by  such  person  to 
be  living  within  that  time.      [Kbllt,  C.B.^ — Is  there  any  autho- 
rity that  where  a  first  husband  has  been  proved  to  be  ahve  four 
years  before  the  wife's  second  marriage,  a  presumption  arises  that 
he  continued  alive  at  the  time  of  the  second  marriage  ?]     No. 
But  the  cases  speak  of  the  presumption  of  the  continuance  of 
ife   up  to  seven  years  from  the  time  when  last  shown  to  be  alive. 
The  jury  must  be  taken  by  their  verdict  to  have  found  that  the 
husband  was  alive  at  the  second  marriage.     [Kelly,  C.B. — As  I 
understand,  the  point  was  not  left  to  the  jury  at  all.     Lush,  J. — 
No  ;  I  virtually  withdrew  it  from  them.] 

Cvr,  adv.  vuU, 


May  10,  1869. 

Lush,  J. — ^We  are  of  opinion  that  the  direction  to  the  jury  in 
this  case,  viz.,  that  there  being  no  circumstances  leading  to  any 
reasonable  inference  that  he  had  died,  Victor  must  be  presumed 
to  have  been  living  at  the  date  of  the  second  marriage  was  erro- 
neous. In  an  indictment  for  bigamy  it  is  incumbent  on  the  pro- 
secution  to  prove  to  the  satisfaction  of  the  jury  that  the  husband 
or  wife,  as  the  case  may  be,  was  alive  at  the  date  of  the  second 
marriage.  That  is  purely  a  question  of  fact.  The  existence  of 
the  party  at  an  antecedent  period  may  or  may  not  afford  a  reason- 
able inference  that  he  was  living  at  the  subsequent  date.  If,  for 
example,  it  were  proved  that  he  was  in  good  health  on  the  day 
preceding  the  second  marriage,  the  inference  would  be  strong — 
almost  irresistible — that  he  was  living  on  the  latter  day ;  and  the 
jury  would,  in  all  probability,  find  that  he  was  so.  If,  on  the 
other  hand,  it  were  proved  that  he  was  then  in  a  dying  condition, 
and  nothing  farther  was  proved,  they  would  probably  decline  to 
draw  that  inference.  Now,  the  question  is  entirely  for  the  jury. 
The  law  makes  no  presumption  either  way.  The  cases  cited  {Bex 
V.  Twyning,  Rex  v.  Harbome,  and  Doe  d.  Nepean  v.  Knight)  appear 

(a)  Lnsh.,  J.,  ttated  that  the  jury  most  be  taken  to  have  found  ,their  verdict  in 
obedience  to  his  ruling  at  the  trial. 
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^^'        to  us  to  establislL  tliis  proposition.     Where  the  only  evidence  is 
Eliza  LmcLBT.  *'^**  *^®  party  was  living  at  a  period  more  than  seven  years  prior 

to  the  second  marriage  there  is  no  question  for  the  jury.     The 

^^-  proviso  in  the  act  (24  &  25  Vict.  c.  100,  s.  57)  then  comes  into 
Bigamy^  Operation  and  exonerates  the  prisoner  from  criminal  culpability, 
Eiridtnoe.  thou^h  the  first  husband  or  wife  be  proved  to  have  been  living  at 
the  time  when  the  second  marriage  was  contracted.  The  Legis- 
lature by  this  proviso  sanctions  a  presumption  that  a  person  who 
has  not  been  heard  of  for  seven  years  is  dead ;  but  the  proviso 
affords  no  ground  for  the  converse  proposition,  viz.,  that  when  a 
party  has  been  seen  or  heard  of  within  seven  years  a  presumption 
arises  that  he  is  still  living.  That,  as  we  have  said,  is  always  a 
question  of  fact.  Being  of  opinion  upon  this  ground  that  the  con- 
viction must  be  quashed,  it  becomes  unnecessary  to  consider  the 
other  points  raised. 

Conviction  qibdshed. 


COURT  OF  QUEEN'S  BENCH. 

(Before  MelloB;  J.,  Lush,  J.,  and  Hannen,  J.) 

April  29,  1869. 

Walker  v.  The  Mayor  of  London. 

Writ  of  restitution — La/rceny — Jurisdiction   of  Court   of  Queen's 

Bench— 24  ^  25  Vict,  c.  96,  s.  100. 

Ths  jurisdiction  of  the  Gov/rt  of  Queen's  Bench  to  issue  writs  of 
restitution  in  respect  of  property  stolen  was  limited  to  cases  where 
an  appeal  of  robbery  had  been  made,  a/nd  since  the  aholition  of 
appeals  of  robbery  no  longer  exists. 

The  effect  of  the  enactment  of  the  21  Hen.  8,  c.  11,  that  the  owner 
"  shall  be  restored  to  the  property  "  stolen  from  him,  amd  of  the 
svrmlar  enactments  in  7  ^  8  Oeo.  4,  c.  29,  s,  57,  and  24  ^  25 
Vict,  c,  96,  s.  100,  is  merely  to  vest  in  him  the  right  to  the  stolen 
property,  leaving  him  to  bring  his  action  or  to  pwrsue  the  remedies 
^yointed  out  by  those  enactments. 

IN  this  case  a  rule  had  been  obtained  by  the  Solicitor -General 
(Sir  J.  D.  Coleridge)  calling  on  the  mayor,  commonalty,  and 
citizens  of  the  City  of  London  to  show  cause  why  a  writ  of 
restitution  should  not  issue  commanding  them  to  restore  to 
John  Walker  the  sum  of  270Z.,  being  the  proceeds  of  the  sale  of 
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1 860. 

Larceny — 
Writ  of 
restitution. 


certain  goods  stolen  from  him  between  Saturday  night,  the  4th  of     Waucbr 
February,  and  Monday  morning  the  6th  of  February,  1865.  ^hb  Mayor 

On  that  occasion  345  watches  and  other  things  had  been  stolen,  op  London. 
and  also  seventy  sovereigns.  The  burglars  were  arrested,  and  in 
a  chest  belonging  to  one  of  them  were  found  fifty  watches  and  a 
sum  of  about  3402.  in  Bank  of  England  notes  and  gold,  together 
with  certain  banking  securities,  and  amongst  others  with  the 
London  and  Westminster  Bank  for  a  considerable  amount.  The 
burglars  were  tried,  convicted,  and  sentenced,  and  an  application 
was  made  to  the  Recorder  to  order  the  proceeds  to  be  restored, 
and  he  ordered  that  the  watches  and  the  seventy  sovereigns,  the 
amount  of  money  stolen  from  Mr.  Walker,  should  be  restored  to 
him ;  but  he  declined  to  mako  any  order  as  to  the  rest  of  the 
property,  thinking  there  was  not  sufficient  evidence  that  the 
whole  of  the  property  was  the  proceeds  of  the  robbery  on  Mr. 
Walker's  premises,  and  that  Mr.  Walker  must  apply  to  the  Crown 
or  the  Corporation,  whichever  had  them.  The  burglars  had  been 
guilty  of  four  or  five  previous  burglaries,  and  the  whole  of  their 
property  was  handed  over  to  the  Corporation  of  London,  they 
being  entitled  by  charter  to  felons'  goods  within  the  City  of 
London.  Mr.  Walker  and  others  petitioned  for  a  restitution,  but 
the  Corporation  declined  to  comply  with  their  request. 

Meliish,  Q.  C.  (with  whom  was  Archibald),  now  showed  cause 
against  the  rule. — This  Court  has  now  no  jurisdiction  to  issue  a 
writ  of  restitution  in  respect  of  stolen  property.  At  common  law 
a  writ  of  restitution  was  granted  only  where  an  appeal  of  robbery 
had  been  made,  and  appeals  of  robbery  having  been  abolished, 
there  is  no  longer  power  at  common  law  to  issue  the  writ.  The 
powers  subsequently  given  by  statute  to  issue  the  writ  will  not 
enable  the  Court  to  do  so  in  the  present  case.  The  21  Hen.  8, 
c.  11,  enacts  that  '^if  any  felon  or  felons  hereafter  do  rob,  or 
take  away  any  money,  goods,  or  chattels  from  any  of  the  king's 
subjects,  from  their  person  or  otherwise,  within  this  realm,  and 
thereof  the  said  felon  or  felons  be  indicted,  and  after  arraigned  of 
the  same  felony  and  found  guilty  thereof,  or  otherwise  attainted  by 
reason  of  evidence  given  by  the  party  so  robbed,  or  owner  of  the 
said  money,  goods,  or  chattels,  or  by  any  other  by  their  procure- 
ment, that  then  the  party  so  robbed  or  owner  shall  be  restored  to 
his  said  money,  goods,  and  chattels ;  and  that  as  well  the  justices  of 
gaol  delivery,  as  other  justices,  afore  whom  any  such  felon  or 
felons  shall  be  found  guilty  or  otherwise  attainted,  by  reason  of 
evidence  given  by  the  party  so  robbed  or  owner,  or  by  any  other 
by  their  procurement,  have  power  by  this  present  act  to  award, 
from  time  to  time,  writs  of  restitution  for  the  said  money,  goods, 
and  chattels,  in  like  manner  as  though  any  such  felon  or  felons 
were  attainted  at  the  suit  of  the  party  in  appeal."  This  enabled 
only  the  justices  of  gaol  delivery,  or  other  justices  before  whom 
the  felons  were  convicted,  to  award  writs  of  restitution.  It  does 
not  give  the  power  to  any  other  court.  That  statute  is  repealed 
by  7  &  8  Geo.  4,  c.  29,  the  57th  section  of  which  is  substantially 
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Waldr      the  same  as  sect.  100  of  24  &  25  Vict.  c.  96,  which  enacts  that, 

Thb  Matob   ''  ^^  *^y  pGrson  guilty  of  any  such  felony  or  misdemeanor  as  is 

07  London,    mentioned  in  this  act,  in  stealing,  taking,  obtaining,  extorting, 

"•         embezzling,  converting  or  disposing  of,  or  in  the  knowingly  receiv- 

'        ing,  any  chattel,  money,  valuable  security,  or  other  property  what- 

fjurceny^  soevor,  shall  be  indicted  for  such  offence  by  or  on  the  behalf  of  the 
Writ  of  owner  of  the  property  or  his  executor  or  administrator,  and  con- 
resiu  on.  y^Q^^^j  thereof,  in  such  case  the  property  shall  be  restored  to  the 
owner  or  his  representative,  and  in  every  case  in  this  section  afore- 
said, the  Court  before  whom  any  person  shall  be  tried  for  such  felony 
or  misdemeanor  shall  have  power  to  award,  from  time  to  time, 
writs  of  restitution  for  the  said  property,  or  to  order  the  restitu- 
tion thereof  in  a  summary  manner,  provided  that  if  it  shall  appear 
before  any  award  or  order  made  that  any  valuable  security  shall 
have  been  honafide  paid  or  discharged  by  some  person  or  body 
corporate  liable  to  the  payment  thereof,  or  being  a  negotiable 
instrument,  shall  have  been  bona  fide  taken  or  received  by 
transfer  or  delivery  by  some  person  or  body  corporate  for  a  just 
and  valuable  consideration,  without  any  notice  or  without  any 
reasonable  cause  to  suspect  that  the  same  had  by  any  felony  or 
misdemeanor  been  stolen,  taken,  obtained,  extorted,  embezzled, 
converted,  or  disposed  of,  in  such  case  the  Court  shall  not  award 
or  order  restitution  of  such  security/'  This,  too,  only  empowers 
the  Court  before  which  the  felon  is  convicted  to  award  a  writ  of 
restitution.  This  Court,  consequently,  has  no  jurisdiction,  and 
the  rule  must  be  discharged. 

The  Solidtor-Oeneral  (with  him  Grompton  Hutton),  in  support 
of  the  rule. — ^At  common  law,  no  doubt,  a  writ  of  restitution  only 
followed  on  a  successful  appeal  of  robbery ;  but  the  object  of  the 
statutes  subsequently  passed  was  to  do  away  with  the  necessity 
of  a  preliminary  appeal  of  robbery,  and  in  addition  to  give  the 
Court  before  which  the  felon  has  been  convicted,  power  to 
order  the  restitution  of  the  stolen  goods  in  a  summary  manner. 
21  Hen.  8,  c.  11,  enacts  in  absolute  terms  that  the  owner  "  shall 
be  restored  to  his  said  money,  goods,  and  chattels,'^  and  then 
provides  that,  "  as  weU  as  the  justices  of  gaol  delivery  as  other 
justices  afore  whom  any  such  felon  or  felons  shall  be  found  guilty 
....  have  power  by  this  present  act  to  award  from  time  to 
time  writs  of  restitution."  The  statute  was  passed  in  aid  of  the 
subject  and  to  enlarge  his  remedy ;  it  should  therefore  receive  a 
liberal  construction.  [Lush,  J. — In  case  of  an  appeal  of  robbery 
tried  here  the  stolen  property  was  identified  before  a  jury,  as  it  is 
also  in  the  case  of  an  indictment,  whilst  Mr.  Walker  comes  here 
and  asks  us  to  determine  on  affidavits  that  these  things  are 
his  property.]  All  that  the  Court  is  called  upon  to  deter- 
mine on  affidavits  is  the  fact  of  the  felon  having  been 
indicted  and  convicted  of  the  felony;  for  that  is  all  that 
is  necessary  to  entitle  the  owner  to  restitution.  The  enact- 
ments of  the  statutes  subsequent  to  21  Hen.  8,  c.  11  are  in  this 
respect  substantially  the  same  as  those  contained  in  it.     [Lush, 
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J. — ^Is  not  the  meaning  of  the  subseqaent  statutes  this— that  in      Wauebr 
all  cases  now^  whether  the  goods  have  got  into  tbe  possession  of  •pg,  Matob 
the  Crown  or  not,  the  owner  shall  be  entitled  to  have  them   of  London. 
restored,  thus  abolishing  the  conditions  formerly  annexed  to  the        77^ 
right,  and  making  it  absolute  ?]     If  the  construction  contended  * 

for  is  not  correct,  the  words  "  shall  be  restored "  might  as  well  Larceny^ 
have  been  omitted  from  the  statute  of  Hen.  8.  [BLajinen,  J.^  ^iTtf 
Those  words  would  give  the  owner  a  right  to  the  property  in  the 
stolen  goods,  so  that  he  might  maintain  an  action  for  their 
recovery.  This  interpretation  gives  full  effect  to  the  words  "  shall 
be  restored.'^]  It  is  submitted  this  Court  has  power  to  make  the 
order :  {Oolightly  v.  Reynolds^  Lofift.  88  Vin.  Abr.  tit.  Appeal  (H.) 
540;  Hawk.  P.  C.  156,  cap.  23,  f.  5.) 

Archibald,  in  reply. — In  an  appeal  the  right  of  the  party  to  the 
stolen  goods  was  tried,  but  not  on  an  indictment,  and  this  is  the 
reason  why  a  writ  of  restitution  followed  on  the  former,  but  not 
on  the  latter.  Coke  (3  Inst.  242)  says,  "  And  by  the  statute  of 
21  Hen.  8,  c.  11,  restitution  is  to  be  granted  upon  an  indictment, 
Aow  For  by  the  common  law  the  party  should  not  be  restored  to 
his  TOods  upon  an  indictment  (because  it  is  the  suit  of  the  king), 
albeit  the  enquest  found  that  the  party  had  made  fresh  suit.  But 
restitution  was  to  be  made  upon  an  appeal  which  is  the  suit  of 
the  party.''  There  is  no  precedent  for  granting  a  writ  of  restitu- 
tion on  an  indictment.  In  Reg.  v.  Mackhn  (5  Cox  Crim.  Cas.  218), 
Alderson,  B.^  says,  "  I  have  looked  into  the  law  on  the  subject  of 
the  writ  of  restitution,  of  which  in  my  experience  I  never  knew 
an  instance.*'  In  Golightly  v.  Reynolds  (Lofift.  90),  Lord  Mans- 
field says,  "  I  don't  see  why  trover  is  not  good.  The  statute  puts 
an  indictment  in  the  same  case  as  a  writ  of  appeal.  The  statute 
says  it  shall  be  restored,  but  leaves  the  party  to  his  own  way  of 
recovery.  Since  this  statute  it  gives  him  a  particular  remedy, 
but  does  not  take  away  his  other  remedy."  This  shows  that  the 
words  '^ shall  be  restored"  have  a  meaning  and  force  in  the 
statute  without  the  interpretation  contended  for  by  the  other  side. 
So  Lord  Campbell,  C.J.,  in  Scattergood  v.  Sylvester  (15  Q.  B. 
510),  "On  reference  to  the  stat.  21  Hen.  8,  c.  11,  and  7  &  8 
Geo.  4,  c.  29,  we  are  satisfied  that  the  property  is  revested  on 
conviction.  By  the  stat.  21  Hen.  8,  c.  11,  the  owner  was  restored 
to  his  goods.  How  could  that  be,  unless  he  had  a  right  to 
recover  them  ?  By  the  subsequent  statute,  '  the  property  shall 
be  restored.'  How  is  this  provision  to  be  executed  effectually 
unless  the  right  is  restored?  It  may  be  matter  of  regret, 
certainly,  when  an  order  of  restitution  is  not  made  so  as  to  obviate 
the  necessity  of  an  action.  But  the  order  is  not  a  condition  pre- 
cedent to  the  revesting  of  the  property."  Hawkins's  Pleas  of  the 
Crown,  title  "  Appeal,"  was  also  referred  to. 

MsLLOR,  J. —  We  are  all  of  opinion  that  in  this  case  the  rule 
must  be  discharged,  and  we  have  come  to  this  conclusion  on  the 
following  considerations.  It  appears  to  us  that  the  stat.  of 
21    Hen.  8,  c.   11,  in  providing  that  the  party  robbed,  or  the 
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owner,  "  sliall  be  restored  to  ^'  the  money,  goods,  or  cliattels  of 
which  he  has  been  robbed,  on  the  indictment  and  conviction  of 
the  felon,  left  untouched  the  process  formerly  existing  for  the 
recoyery  of  stolen  goods,  but  gave  in  addition,  to  the  person 
robbed,  the  right  to  recover  his  goods  by  action,  by  virtue  of  the 
words  in  the  act  that  he  "shall  be  restored  to  them/'  The 
jurisdiction  was  then  exercised  by  the  Court  of  Queen's  Bench, 
and  by  that  only ;  and  that  jurisdiction  was  not  taken  away  by  the 
act,  though  it  went  on  to  give  other  remedies  in  the  words  that 
follow,  '^and  that  as  well  the  justices  of  gaol  delivery  as  other 
justices  afore  whom  any  such  felon  or  felons  shall  be  found  guilty 
or  otherwise  attainted,  by  reason  of  evidence  given  by  the  party 
so  robbed,  or  owner,  or  by  any  other  person  by  their  procurement, 
have  power  by  this  present  act  to  award,  from  time  to  time,  writs 
of  restitution  for  the  said  money,  goods,  and  chattels,  in  like 
manner  as  though  any  such  felon  or  felons  were  attainted  at  the 
suit  of  the  party  in  appeal/'  The  meaning  of  this  was  that  if  the 
stolen  goods  were  identified  before  the  justices  before  whom  the 
felon  was  tried  and  convicted,  there  should  be  a  summary  remedy 
by  application  to  those  justices  to  have  the  goods  restored,  just  as 
the  Court  of  Queen's  Bench  used  to  order  restitution  in  the  case 
of  an  appeal.  Up  to  the  end  of  the  reign  of  George  III.,  the 
proceeding  by  appeal  of  robbery,  though  it  had  become  obsolete, 
had  not  been  abolished ;  but  when  the  appeal  was  abolished,  then 
the  jurisdiction  of  the  Court  of  Queen's  Bench  to  issue  writs 
of  restitution  ceased  to  exist,  as  this  Court  had  no  authority  to 
award  a  writ  of  restitution  except  as  following  on  an  appeal.  The 
intention  of  the  statutes  passed  subsequently  to  that  of  Hen.  8, 
seems  to  have  been  to  extend  still  further  the  remedy  given  by 
it,  giving  to  the  Court  before  which  any  felon  has  been  tried  and 
convicted,  power  to  award  writs  of  restitution  of  the  stolen  pro- 
perty, or  to  order  the  restitution  of  it  in  a  summary  manner,  but 
giving  the  power  to  such  Court  only.  Therefore  it  appears  to  me 
thnt  this  Court  has  no  longer  jurisdiction  to  award  a  writ  of  res- 
titution in  a  summary  manner,  because  we  have  not  now  existing 
the  procedure  by  way  of  appeal  on  which  the  jurisdiction  was 
formerly  founded.  For  these  reasons  I  think  that  the  rule  must 
be  discharged. 

Lush,  J. — I  am  of  the  same  opinion.  This  Court  has  no  juris- 
diction at  common  law  to  issue  writs  of  restitution.  It  had  power 
only  to  order  restitution  of  the  stolen  goods  as  part  of  the  proce- 
dure by  appeal.  I  cannot  find  in  the  statute  of  Hen.  8  any 
words  to  lead  me  to  suppose  that  the  Legislature,  in  passing  it,  in- 
tended to  confer  on  this  Court  such  a  jurisdiction  as  that  which 
has  been  contended  for  to-day.  The  words  relied  on  as  giving 
that  power  will  not  bear  the  meaning  given  to  them,  and  in 
answer  to  the  argument  that  otherwise  they  must  be  taken  to  be 
redundant,  I  say  that  I  can  find  abundant  reasons  for  putting 
them  into  the  statute.  The  words  enacting  that  the  owner  of  the 
stolen  goods   ''  shall  be  restored  to"  them,  give  the  owner  an 
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absolute  .right   to   them^   which   he  had  not  before,  and  which      Walker - 
he  can  assert  by  action  ;  and  the  next  part  of  the  act  points  out    xhb  Matos 
a  summary  remedy  by  which  he  can  obtain  possession  of  them,    op  London. 
from  the  Court  before  whom  the  felon  has  been  convicted. 

Hannen,  J. — I  am  of  the  same  opinion.  I  think  the  language 
of  the  last  statute  passed  on  this  subject  must  be  construed  with  Larceny— 
reference  to  the  first  one,  that  of  21  Hen.  8,  c.  11.  That  ^"'?/ 
statute  provides  that  the  owner  of  the  stolen  property  ''shall 
be  restored  to^'  it ;  and  the  meaning  of  that  I  conceive  to  be  that 
he  shall  have  a  right  to  have  his  stolen  property  restored  to  him, 
and  that  he  shall  be  entitled  to  pursue  such  remedies  as  the  law 
gives  him  for  that  purpose.      The  statute  having  done  that,  then 

goes  on  to  give  him  an  additional  remedy ;  he  may  get  from  the 
ourt  before  whom  the  felon  has  been  convicted,  a  writ  of  restitu- 
tion, "  in  like  manner  as  though  any  such  felon  or  felons  were 
attainted  at  the  suit  of  the  party  in  appeal.^'  This  left  it  still 
necessary,  if  the  owner  desired  to  obtain  restitution  otherwise 
than  by  the  summary  method  here  given,  to  proceed  by  the 
former  method  of  appeal.  Before  the  passing  of  the  last  act 
on  the  subject  the  proceeding  by  appeal  was  abolished,  and 
in  the  last  act  (24  &  25  Vict.  o.  96),  we  have  the  words  simQar  to 
those  in  the  former  acts,  that  "  the  property  shall  be  restored  to 
the  owner  or  his  representative.^'  Remembering  that  the  pro- 
ceeding by  appeal  had  been  abolished  before  this  statute,  the 
construction  of  these  words  contended  for  by  the  Solicitor-General 
would  amount  to  this,  that  "  shall  be  restored'^  means  ''  shall 
be  restored  by  writ  of  restitution.'^  Now  I  think  it  is  quite  clear 
that  the  Legislature  did  not  mean  that,  otherwise  they  would 
have  said  it  in  express  words,  because  the  writ  of  restitution 
is  referred  to  in  a  subsequent  part  of  the  section.  I  think,  then, 
that  we  give  full  meaning  to  the  words  of  the  section  in  holding 
that  they  vest  the  right  to  the  stolen  property  in  the  owner  or  his 
representative,  and  that  he  is  to  have  a  particular  remedy  either 
by  writ  of  restitution  from  the  Court  before  whom  the  felon 
has  been  convicted,  or  by  an  order  for  restitution  in  a  summary 
manner.  The  proceeding  which  was  the  necessary  foundation  of 
the  jurisdiction  of  this  Court  having  been  taken  away,  I  am 
of  opinion  that  there  is  no  power  in  this  Court  to  award  a  writ  of 
restitution  in  the  present  case. 

Rule  discharged. 
Attorneys  for  Crown,  Field,  Roscoe,  and  Co. 
Attorney  for  defendants,  the  Oity  Solicitor. 
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COURT  OF  QUEEN'S  BENCH. 

May  1  and  11,  1869. 

(Before  Cockbden,  C.J.,  Mellob,  J.,  Lush,  J.,  and  Hates,  J.) 

Sarah  Rachel  Leyerson  v.  The  Queen  (in  error). 

Central  Criminal  Court — Constitution  of  the  Court — Presence  of 
two  judges  during  a  trial — Several  Courts — Jurisdiction  of  the 
Judge  of  the  London  Small  Debts  Cawrt. 

By  the  ^  ^  5  WUL  4,  c,  36,  s.  1  {Central  Criminal  Court  Act),  the 
Lord  Mayor  for  the  time  being,  the  Lard  Chancellor  and  Lord 
Keeper  of  the  Great  Seal,  arid  all  tlve  Judges  for  the  time  being 
of  his  Majesty's  Courts  of  King's  Bench,  Common  Pleas,  and 
Ejiichequer  ....  the  Aldermen  of  the  City  of  London,  the 
Recorder,  the  Common  Serjeant,  the  Judges  of  the  Sheriffs' 
Court  ....  are  to  be  the  judges  of  the  Central  Criminal  Court. 
By  sect.  2,  after  describing  the  limits  of  the  said  act  as  to  area 
and  classes  of  offmcss,  it  is  enacted  that  "  it  shall  be  lawful  for 
the  justices  and  judges  of  the  Central  Criminal  Court  aforesaid, 
or  any  two  or  more  of  them,  to  inquire  of  all  such  treasons, 
murd^s,  felonies,  and  Tnisdemeanors,"  SfC. 

The  plaintiff  in  error  was  tried  at  the  Central  Criminal  Court  upon 
an  indictment  for  obtaining  money  by  false  pretences.  The  trial 
lasted  several  days  a/nd  was  had  before  Mr.  Kerr,  who  was 
originally  appointed  judge  of  the  Sliervffs'  Court,  and  who  upon 
that  Court  being  afterwards  constituted  the  London  Small  Debts 
Court  became  the  judge  of  such  last-named  Court.  The  only 
other  judge  who  was  present  at  the  trial  was  an  alderman  ;  but 
although  several  attended  on  diffWent  days,  no  otic  and  the  samie 
alderma/n  attended  on  each  day  of  the  trial.  At  the  time  tlie 
trial  was  proceeding  other  Criminal  Courts  were  being  held  as 
branches  of  the  Central  Criminal  Court.  The  plaintiff  in  error 
/having  been  convicted,  she  brought  error  upon  the  grounds,  first, 
that  the  same  two  justices  and  judges  did  not  inquire  of,  near, 
detemdne,  and  adjudge  the  misdemeanor  alleged  ;  secondly,  that 
the  said  misdemeanors  were  inqtiired  of  by  certain  of  the  said 
justices  in  a  room  separate  and  apart  from  the  others  of  the  said 
justices  then  in  general  sessions  assembled  and  sitting  as  usual  in 
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their  ordinary  pines  of  sitting,  the  said  room  not  having  been  a  SaeahRaohkl 
place  duly  appointed,  ^c, ;  thirdly,  that  the  said  Robert  Malcolm       ^^^om 
Kerr  was  not  at  the  time  one  of  the  judges  of  the  Sheriffs'  Court    The  Quasii 
of  the  OUy  of  London  :  0^  error). 

Held,  first,  that  the  Oovrt  was  properly  constituted  by  the  presence       ^[^ 

throu^ghout  the  i/rial  of  one  and  the  same  judge  ;  secondly,  that  two        

or  more  cowrts  were  properly  held  at  the  same  time ;  thirdly,  thai  C!^^r<U  Crimi-^ 
Mr.  Kerr  was  a  judge  of  the  said  Court.  JurU^lon^ 

THIS  was  a  writ  of  error  brought  to  reverse  the  conviction  of 
the  plaintiff  under  the  following  circumstances. 
The  plaintiff  in  error  was  tried  at  the  Central  Criminal  Court 
before  rlobert  Malcolm  Kerr^  Esq.,  upon  an  indictment  for  the 
misdemeanor  of  obtaining  money  by  false  pretences.  The  trial 
commenced  on  the  21st  and  continued  during  each  of  the  follow- 
ing days  to  the  25th  of  September,  1868,  when  she  was  found 
guilty,  and  sentenced  to  five  years'  penal  servitude.  An  appli- 
cation was  at  the  following  sessions  made  to  Mr.  Kerr  that  the 
record  of  the  proceedings  should  be  made  up  by  inserting  therein 
the  names  of  the  Aldermen  who,  with  Mr.  Kerr,  formed  the  Court 
on  each  day,  which  he  ordered  to  be  done. 

The  writ  of  error  set  out  the  indictment  which  contained 
seventeen  counts,  for  obtaining  money  by  false  pretences  from 
one  Mary  Tucker  Borrodaile,  and  for  a  conspiracy  (with  others 
not  in  charge)  to  obtain  money  from  the  same  person.  It  also 
set  out  her  plea  of  not  guilty,  and  that  upon  a  previous  trial  of  the 
same  on  the  17th  of  August,  1868,  the  jury  not  being  able  to 
ag^ee  in  their  verdict  they  were  discharged. 

The  writ  of  error  further  set  out  that  at  the  next  sessions,  held 
on  the  21st  of  September  in  the  same  year,  before  William 
Pemely  Allen,  Esq.,  Mayor  of  the  said  city,  Sir  Henry  Singer 
Keating,  Knight,  one  of  the  justices  of  our  said  Lady  the  Queen 
of  Her  Court  of  Common  Pleas,  Sir  Francis  Graham  Moon,  Bart., 
Sir  Robert  Walter  Garden,  Knight,  Warren  Stormes  Hale,  Esq., 
Alderman  of  the  said  city,  the  Bight  Hon.  Russell  Gurney,  Re- 
corder of  the  said  city,  Joseph  Causton,  Esq.,  Thomas  Scambler 
Oroden,  Esq.,  other  of  the  Aldermen  of  the  said  city,  Robert 
Malcolm  Kerr,  Esq.,  Judge  of  the  Sheriffs'  Court  of  the  said 
city,  and  others  their  fellows,  justices  of  our  said  Lady  the 
Queen,  assigned  in  form  aforesaid,  the  said  Sarah  Rachel  Leverson 
was  again  brought  up  for  trial  upon  the  said  indictment. 

The  writ  then  proceeded  as  follows : 

''And  for  the  public  convenience  and  the  more  speedy 
despatch  of  the  public  business  of  the  said  sessions,  the  said 
last-named  justices  do  not  sit  altogether  in  one  room  in  Justice 
Hall  aforesaid,  but  constitute  themselves  into  and  hold  three 
distinct  courts  in  three  several  halls  at  the  said  session.  And 
the  jurors  of  the  said  last-mentioned  jury  for  this  purpose  in  due 
form  of  law  impannelled  and  returned  to  wit  (setting  out  their 
names)  being  called^  come  and  are  in  one  of  the  said  three  dis* 
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Sarah  Rachel  tinct  courts  before  the  said  Robert  Malcolm  Kerr,  Esq.^  and  the 

^^^"     said  Joseph  Gauston^  Esq.,  chosen,  tried,  and  sworn  to  speak  the 

The  Qubbn     truth  of  and  concerning  the  premises,  divers  others  of  the  said 

(in  error),    justices  above  named  being  then  present  in  the  others  of  the  said 

1869.        courts  holding  the  said  sessions,  and  thereupon  the  trial  of  the 

said  Sarah  Rachel  Leverson  is  proceeded  with  before  the  said 

^*"Tc  ^'^— '  Robert  Malcolm  Kerr,  Esq.,  and  the  said  Joseph  Causton,  Esq., 
Jurisdictiori  divers  other  of  the  said  justices  above  named  being  then  present 
in  the  other  of  the  said  courts  holding  the  said  session,  and  it 
manifestly  appearing  to  the  said  court  here  impossible  to  con- 
clude the  trial  of  the  said  indictment  on  the  said  Monday,  the 
21st  of  September  in  the  year  aforesaid,  therefore  the  last-men- 
tioned session,  and  the  said  trial  are  by  the  Court  here  duly 
adjourned  until  Tuesday  the  22nd  of  September,  in  the  year 
aforesaid." 

It  then  proceeded  to  set  out  that  on  such  last-mentioned 
day  the  trial  was  continued  "in  one  of  the  said  courts  in 
the  said  hall,  before  the  said  Robert  Malcolm  Kerr,  Esq.,  and 
Warren  Stormes  Hale,  Esq.,  divers  others  of  the  said  justices 
above  named  being  then  present  in  other  courts  in  the  said  hall 
holding  the  said  session." 

The  writ  then  set  out  a  further  adjournment  to  the  28rd, 
on  which  day  it  was  continued  "in  one  of  the  said  courts  in 
the  said  hall  before  the  said  Robert  Malcolm  Kerr,  Esq.,  and 
the  said  Sir  Robert  Walter  Garden,  Knight,  and  the  said 
Joseph  Causton,  Esq.  It  then  set  out  a  further  adjournment 
to  the  24th,  when  it  was  continued  as  aforesaid,  before  the 
said  Robert  Malcolm  Kerr,  Esq.,  and  the  said  Sir  Robert  Walter 
Carden,  Knight,  and  the  said  Joseph  Causton,  Esq.  It  then  set 
out  a  similar  adjournment  to  the  25th,  when  it  was  continued 
before  the  said  Robert  Malcolm  Kerr,  Esq.,  the  said  Joseph 
Causton,  Esq.,  and  the  said  Thomas  Scambler  Croden,  Esq.  .  .  . 
And  the  said  Robert  Malcolm  Kerr,  Esq.,  as  judicial  president  of 
the  Court  in  which  the  trial  is  had,  doth  sum  up  to  the  said  last- 
mentioned  jurors  the  facts  given  in  evidence  on  the  said  trial, 
and  doth  direct  them  upon  the  law  relating  thereto,  and  the  said 
jurors  of  the  said  jury,  being  sworn  as  aforesaid,  say  upon  their 
oath  that  the  said  Sarah  Rachel  Leverson  is  guilty  of  the  premises 
in  the  said  indictment  above  specified  in  manner  and  form  as  in 
and  by  the  said  indictment  it  is  alleged  and  charged  against  her. 
Whereupon  all  and  singular  the  premises  being  seen  and  fully 
understood  by  the  Court  here,  it  is  considered  and  adjudged  by 
the  Court  here,  and  the  said  Robert  Malcolm  Kerr,  Esq.,  as 
judicial  president  thereof,  doth  pronounce  the  judgment  of  the 
Court,  that  for  the  offence  and  misdemeanor  in  the  first  count  of 
the  said  indictment  specified  the  said  Sarah  Rachel  Leverson  be 
kept  in  penal  servitude  for  the  t^rm  of  five  years  now  next 
ensuing,"  and  so  of  the  other  counts  in  the  indictment. 

The  writ  then  set  out  the  assignment  of  errors  as  follows : 
"  That  the  misdemeanors  alleged  and  charged  in  the  said  indict- 
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ment  against  the  said  Sarah  Rachel  Leverson  were  not  inqnii-ed  of,  SabahEUcml 
neard^  determined,  and  adjudged  by  two  or  more  justices  within  ^ 

the  meaning  of  the  statute  in  such  case  made.     Therefore  in  that    The  Quxbn 
there  is  manifest  error.  ("*  ©^ ^0- 

'^  There  is  also  error  in  this,  to  wit,  that  the  same  two  justices  and        ^s^, 

judges  of  the  said  Central  •  Criminal  Court  did  not,  nor  did  the        

same  two  or  more  of  them  inquire  of,  hear,  determine,  and  adjudge  ^fJjT^  ^Jj!!!" 
the  misdemeanors  alleged  and  charged  in  the  said  indictment  jurisdiction, 
against  the  said  Sarah  Rachel  Leverson.     Therefore,  &c. 

"  There  is  also  error  in  this,  to  wit,  that  Robert  Malcolm  Kerr, 
Esq.,  before  whom  the  alleged  misdemeanors  alleged  and  charged 
in  the  said  indictment  against  the  said  Sarah  Rachel  Leverson 
were  inquired  of,  heard,  determined,  and  adjudged  was  not  at  the 
time  when  the  said  misdemeanors  were  inquired  of,  heard,  deter- 
mined, and  adjudged  one  of  the  judges  of  the  SheriflFs'  Court  of 
the  City  of  London  within  the  meaning  of  the  statute  in  that 
behalf  made,  nor  was  he  named  or  appointed  by  any  general  com- 
mittee to  be  one  of  the  judges  of  the  said  Central  Criminal  Court 
within  the  meaning  of  the  said  srtatute.     Therefore,  &c. 

'^  There  is  also  error  in  this,  to  wit,  that  the  several  commissions 
of  oyer  and  terminer,  and  of  gaol  delivery,  by  virtue  of  which 
the  said  Robert  Malcolm  Kerr,  Esq.,  amongst  others,  was  autho- 
rised to  inquire  of,  hear,  determine,  and  adjudge  the  misdemeanors 
alleged  and  charged  in  the  said  indictment  against  the  said  Sarah 
Rachel  Leverson,  had,  as  regards  the  said  Robert  Malcolm  Kerr, 
Esq.,  determined  and  become  of  no  effect  in  law  before  and  at 
the  time  of  the  general  session  in  the  said  record  mentioned. 
Therefore,  &c. 

"  There  is  also  error  in  this,  to  wit,  that  the  said  misdemeanors 
alleged  and  charged  in  the  said  indictment  against  the  said 
Sarah  Rachel  Leverson,  were  inquired  of,  heard,  determined,  and 
adjudged  by  certain  of  the  said  justices  in  a  room  separate  and 
apart  from  the  others  of  the  said  justices,  then  in  general  sessions 
assembled,  and  sitting,  as  usual  in  their  ordinary  place  of  sitting, 
the  said  room  not  having  been  a  place  appointed  by  either  of  £he 
said  commissions  or  by  the  said  justices,  and  judges,  by  virtue 
and  in  pursuance  thereof,  or  by  any  two  pr  more  of  them,  agaLnst 
the  form  of  the  statute  in  such  case  mad^     Therefore,  &o. 

^^  There  is  also  error  in  this,  to  wit,  that  the  indictment  and  pro* 
ceedings  aforesaid  and  the  matters  therein  contained  are  not 
sufficient  in  law  to  warrant  the  said  judgment  so  given  against 
the  said  Sarah  Rachel  Leverson,  or  to  convict  her  of  the  mis- 
demeanors aforesaid,  or  any  or  either  of  them.     Therefore,  &c. 

"  There  is  also  error  in  this,  that  the  judgment  aforesaid  in  the 
form  aforesaid  is  given  for  our  said  Lady  the  Queen,  whereas  the 
Baid  judgment  by  the  law  of  this  realm  ought  to  have  been  given 
against  our  said  Lady  the  Queen  and  for  the  said  Sarah  Rachel 
Leverson.    Therefore,  &c, 

"  And  the  said  Sarah  Rachel  Leverson  prays  that  the  judgment 
aforesaid,  for  the  said  errors  and  other  errors  appearing  in  the 
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SakihRaobbl  record  and  proceedings  aforesaid^  may  be  reversed,  annolled,  and 

^^^    wholly  held  for  nothing,  and  that  she  may  be  restored  to  all  thinga 

Tbb  QmEBN    which  by  reason  of  the  judgment  and  proceedings  aforesaid  she 

(in  error),      h^g  lost.'^ 

jgg9  There  was  a  joinder  in  error. 

*  By  the  4  &  5  Will.  4,  o.  36  (the  Central  Criminal  Court  Act), 

<^^  Crimi-  after  reciting  that  it  is  expedient  for  the  more  effective  and  uniform 
Jurisdi^n.  administration  of  justice  in  criminal  cases,  that  offences  committed 
in  the  metropolis,  and  certain  parts  adjoining  thereto,  should  be 
tried  by  justices  and  judges  of  oyer  and  terminer  and  gaol  delivery 
in  the  City  of  London,  it  is  enacted — ''  That  the  Lord  Mayor  for 
the  time  being  of  the  City  of  Loudon,  the  Lord  Chancellor,  or 
Lord  Keeper  of  the  Great  Seal,  and  all  the  judges  for  the  time 
being  of  lus  Majesty^s  Courts  of  King's  Bench,  Common  Pleas, 
and  Exchequer,  the  chief  judge,  and  two  other  judges  in  bank- 
ruptcy, the  judges  of  the  Admiralty,  the  Dean  of  Arches,  the 
aldermen  of  the  City  of  London,  the  Recorder,  the  Common 
Serjeant,  the  judges  of  the  Sheriffs'  Court  of  the  City  of  London 
for  the  time  being,  and  any  person  or  persons  who  hath  or  shall 
have  been  Lord  Chancellor,  Lord  Keeper,  or  a  judge  of  any  of  his 
Majesty's  Superior  Courts  at  Westminster,  together  with  such 
others  as  his  Majesty,  his  heirs,  and  successors  shall  from  time  to 
time  name  and  appoint  by  any  general  commission  as  hereinafter 
stated  shall  be,  and  be  taken  to  be,  the  judges  of  a  court  to  be 
called  the  '^  Central  Criminal  Court,"  to  which  his  Majesty  and 
his  heirs  and  successors  may  direct  his  general  commission  as 
hereinafter  mentioned ;  and  which  Court  shall  have  jurisdiction  to 
hear,  try,  and  determine  all  offences  committed  or  alleged  to  be 
committed  as  hereinafter  specified. 

By  sect.  2  it  is  enacted  that  '^  It  shall  be  lawful  for  his  Majesty, 
his  heirs  and  successors,  from  time  to  time  to  command,  and  cause 
to  be  issued,  commissions  of  oyer  and  terminer,  to  inquire  of, 
hear,  and  determine,  all  treasons,  murders,  felonies,  and  misde- 
meanors committed  within  the  City  of  London  and  county  of 

Middlesex And  also  commissions  of  gaol  delivery  to 

delivier  his  Majesty's  Graol  of  Newgate  of  the  prisoners  therein 
eharged  with  any  of  the  offences  aforesaid  committed  within  any 
of  the  limits  aforesaid ;  and  it  shall  be  lawful  for  the  justices  and 
judcres  of  the  Central  Criminal  Court  aforesaid,  or  any  two  or  more 
of  them,  to  inquire  of,  hear,  determine,  and  adjudge,  all  snch 
treasons,  murders,  felonies,  and  misdemeanors,  &c." 

Mellish,  Q.C.  {O-ibbons  with  him). — There  are  three  grounds  of 
error,  first — that  the  act  constituting  the  Central  Criminal  Court 
requires  the  presence  of  two  judges  to  inquire,  hear,  determine,  and 
adjudge  ;  secondly,  that  two  courts  cannot  sit  simultaneously  at 
the  Central  Criminal  Court ;  and,  thirdly,  that  Mr.  Kerr  had  no 
jurisdiction  to  sit  as  judge.  As  regards  the  first  objection, 
although  Mr.  Kerr  sat  as  judge  during  the  whole  of  the  trial,  no 
one  and  the  same  alderman  sat  there  each  day.  They  changed 
finom  day  to  day.     [MsUiOB^  J.-^I  see  that  the  writ  of  error  styles 
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Mr.  Kerr  the   "judicial  president/'      Wliat  authority  is  there  S^fca^RAoiEL 
for  that  ?]      None  whatever.      It  is  an  innovation.      [Cockburn,  ^^ 

C.  J. — It  is  a  term  unknown  to  our  law:  the  senior  or  chief  TheQukhm 
judge,  if  there  be  one,  is  never  so  styled.]  All  the  judges  have  (in  error), 
co-ordinate  powers  in  the  Court.     Upon  the  trial  of  the  seven        Tggjj^ 

bishops,  each  of  the  foui*  judges  charged  the  jury,  and  really  laid        

down  different  law.      [Cockbqen,  C.  J. — In  a  trial  at  bar,  each  Cfen/'-o/  (^rum- 
judge  has  a  right  to  express  his  opinions.]     The  question  here   ^ristUction. 
turns  entirely  upon  the  language  of  the  2nd  section.     It  will 
be  seen  by  the  Ist  section  that  a  great  number  and  variety  of 
persons  are  constituted  judges  of  the  Central  Criminal  Court,  and 
amongst  them  the  Aldermen  of  the  City  of  London,  and  the  judges 
of  the  Sheriffs*  Court  of  the  City  of  London  for  the  time  being. 
The  2nd  section  describes  the  limits  of  the  jurisdiction  of  the 
Court,  and  it  says  that  '^  it  shall  be  lawful  for  the  justices  ajid 
judges  of  the  Central  Criminal  Court  aforesaid,  or  any  two  or 
more  of  them,  to  inquire  of,  hear,  determine,  and  adjudge,"  Ac, 
and  the  question  is,  as  to  the  meaning  of  the  words,  "  or  any  two 
or  more  of  them."      The  statute   makes  no   difference  in  the 
stattts  of  any  of  the  judges,  they  are  all   equal,  an  alderman 
having  the   same   rights  and  powers  as   one  of  the  judges  of 
the  Superior  Courts.     This  being  the  most  important  criminal 
Court   in    the    kingdom    the   Legislature    may    well  have   in- 
tended that  two  at  least  of  the  constituted  judges  should  sit 
together  and  assist  in  the  trial  of  the   cases.      [Mbllor,  J. — 
Suppose  there  were  two  of  the  judges  of  the  Superior  Courts 
sitting  with  three  aldermen,  could  the  latter  three  overrule  the 
decision  of  the  two  former?]    No  doubt  they  could.     [Mellor,  J. 
— ^Then  a  most  scandalous  state  of  things  would  arise.]     Nay,  an 
alderman  might  himself  sum  up  a  case  to  the  jury.     [Mellor,  J. 
— Have  you  considered  the  caption  of  the  commissions  to  the 
judges   upon  circuit.      It  is  always   addressed  to  two  or  more. 
Lush,  J. — The  commissions  of  oyer  and  terminer  and  gaol  delivery 
require  that  two  should  preside,  of  whom  one  of  the   superior 
judges  shall  be  one.      According  to  your  argument  the  associate 
must  always  be  present.     The  Solicitor-Oeneral. — The  associate 
and  clerk  of  assize  are  put  into  the  commission  of  oyer  and  ter- 
miner and  gaol  delivery,  but  not  into  the  commission  of  assize.] 
The  associate  or  clerk  of  assize  is  always  present,  or  constructively 
present,  during  every  trial.     [Mbllor,  J. — I  never  remember  any 
observations  being  made  by  an  alderman.]     That  may  be,  but 
they  are  judges  nevertheless ;  indeed,  the  Lord  Mayor  heads  all 
the  others.      [Cockburn,  C.  J. — Are  all  these  parties  included  in 
the  commission  ?     The  Solicitor-Oeneral. — They  are ;  the  com- 
missions  are  in  Court.]     The  body  of  judges  for  the  Court  is 
yery  extensive.    The  Dean  of  Arches  may  sit  as  a  judge,  and  so 
may  anyone  who  has  been  a  Lord  Chancellor.     [Mellor,  J. — I 
have  always  considered  it  to  have  been  necessary  to  have  an 
alderman  present,  especially  when  I  have  had  to  pass  sentence.] 
There  are  sevei^  cases  in  which  this  question  luus  arisen. upon 
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Sar^Raobbl  proceedings  before  magistrates.     In  Billing  v.  Prvrm  and  Dela- 

^KVKRsoN     ^^^  ^2  Yf.  Bla.  1817),  which  was  an  action  for  false  imprisonment 

The  Queen    against  two  justices   for  committing  the  plaintiff  to  prison  for 

(in  error),     refusing  to  affiliate  a  bastard  child,  she  was  examined  severally 

igg9        at  separate  times  (but  in  the  same  day),  and  in  separate  places  by 

the  two  defendants,  who  were  justices  of  the  peace  for  Gloucester- 

^!^r  ^'"*'  shire,  and  they  separately  signed  the  warrant  of  committal.     On 
JurUdS^cHm.  *^®  *^^  **  ^'^^  assizes  a  verdict  was  returned  for  the  plaintiff, 
with  5Z.  damages,  and  upon  a  rule  for  a  new  trial  upon  the  ground 
that  if  the  two  justices  joined  in  and  consented  to  the  commit- 
ment it  was  sufficient,  though  they  might  examine  and  adjudge 
the  matter,  and  sign  the  warrant  separately.     De  Grey,  C. J.,  said, 
however,  ^^  This  case  is  unfortunately  too  clear  to  bear  an  argument. 
There  is  no  use  in  appointing  two  or  more  persons  to  exercise 
judicial  powers  unless  they  are  to  act  together.''     [Lush,  J. — 
When  a  matter  is  referred  to  two  arbitrators,  all  acts  by  them 
must  undoubtedly  be  done  together,  even  to  the  signing  of  the 
award.]     That  is  so,  both  minds  must  act  at  the  same  time.     In 
Rex  V.  Forrest  cund  others  (3  T.  R.  38),  it  was  held  that  an  appoint- 
ment of  overseers  must  be  by  the  justices  in  the  presence  of  each 
other.     Ashurst,  J.,  in  giving  judgment,  says,    ''The  justices 
in  appointing  overseers  do  not  act  ministerially ;  the  statute  has 
vested  a  discretion  in  them,  and  they  should  act  together.     And 
it  being  a  matter  of  discretion,  they  ^ould  confer  together  for  the 
purpose  of  a  communication  on  the  subject-matter  on  which  they 
are  to  determine.     But  this  cannot  be  done  where  th^  are  not 
together,  and  when  no  conference  can  take  place."     [Cockbubn, 
C.J. — We  know  in  fact  that  no  deliberation  takes  place  between 
the  lawyer    and  the   layman,  but  the  judge   acts   alone.]     In 
Rex  V.  The  Inhabitant's  of  Hamistall  Ridmare  (3  T.  R.  380),  it 
was  held  that  an  indenture  of  a  parish  apprentice  assented  to  by 
the  two  justices  separately  is  void,  and  no  settlement  is  gained  by 
serving  under  it.     In  that  case  Lord  Kenyon  said,  ''  The  rule  has 
long  been  settled  to  be  that  the  concurrence  of  justices  together  is 
not  necessary  where  the  act  to  be  done  is  merely  ministerial,  but 
they  must  confer  together  and  form  a  joint  opinion  where  the  act  is 
of  di  judicial  nature.    [Cockburn,  0 .  J. — If  that  be  so  we  should  have 
to  confer  with  the  aldermen  as  to  the  sentence.]     I  really  do  not 
like  to  suggest  what  are  the  powers  of  the  aldermen.     [Hates,  J. 
— ^They  know  their  rights,  for  it  is  often  intimated  that  they  have 
the  right  to  take  part  in  the  proceedings  though  they  decline  to 
do  so.]     They  have  certainly  under  the  act  the  same  powers  aa 
the  other  judges.     However  inconvenient  it  may  be,  a  judicial 
construction  must  be  put  upon  the  act.     As  regards  the  second 
objection,  whether  is  there  any  authority  for  the  Court  to  sit  in 
different  chambers  ?  It  is  clear  that  at  Quarter  Sessions  the  power 
to  sit  in  two  Courts  is  conferred  alone  by  act  of  Parliament. 
The  Court  of  Queen's  Bench  itself  only  sits  in  a  second  Court, 
the  Bail  Court,  under  act  of  Parliament,  the  57  Greo.  3,  c.  11,  and 
subsequently  the  11  Geo.  4^  and  1  Will.  4^  c.  70^  s.  1.    The  second 
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Court  at  Quarter  Sessions  is  now  held  pursuant  to  the  provisions  Sabah  Rachel 
of  the  21  &  22  Vict.  c.  73,  s.  19,  which  repealed  a  former  enact-     ^«^" 
ment  upon  the  same  subject.     It  is  only  by  the  Common  Law   ThbOitsbn 
Procedure  Act,  1854,  that  the  Courts  in  Westminster  Hall  can     (}^  error). 
each   sit   simultaneously,    in  two  Courts  at    Nisi  Prius.     Upon        J^ 

general  principles  the  Court  is   a   single  Court,  and   it  cannot        

divide  itself.  [Cockburn,  C.  J. — At  the  Assizes,  when  there  is  Oentral  Crim^ 
a  pressure  of  business,  several  Criminal  Courts  are  constantly  jurisd^uni 
held  at  the  same  time.]  At  the  Assizes  the  judges  sit  under  a 
commission  to  deliver  the  gaol,  and  the  word  "  Court  ^'  is  not  men- 
tioned. Here  the  word  ^^  Court  '^  is  mentioned.  [Cockbubn,  C.J. 
— The  Master  informs  me  that  he  has  communicated  with  Mr. 
Montague  Chambers,  who  recollects  that  in  the  time  of  the  Old 
Court  in  the  Old  Bailey,  the  Judges,  the  Recorder,  and  the 
Common  Serjeant  used  to  sit  in  separate  Courts  until  dinner,  and 
that  in  the  evening  the  Recorder  alone  sat.]  The  third  objection, 
that  Mr.  Kerr  had  no  jurisdiction  to  try  the  case,  arises  out  of  the 
position  that  .as  he  is  no  longer  a  judge  of  the  Sheriffs^  Court ; 
that  Court  being  abolished,  he  has  no  authority  to  sit  at  the 
Central  Criminal  Court  as  a  judge.  The  SherifiFs'  Court  no  longer 
exists.  It  is  now  the  London  Small  Debts  Court.  He  referred 
to  the  yarious  local  and  public  statutes  upon  the  subject. 

The  Solicitor-Oeneral  {The  Attorney -General,  Archibald,  and 
Poland  with  him). — As  regards  the  first  objection.  This  depends 
to  a  great  extent  upon  the  language  by  which  the  Central 
Criminal  Court  was  created.  The  1st  section  creates  the  Court, 
and  names  a  number  of  functionaries  who  are  to  be  judges  of  the 
Court,  and  amongst  them  we  find  the  judges  of  the  Sheriffs'  Court 
of  the  City  of  London.  The  judges  of  the  Central  Criminal  Court 
do  not  exercise  their  functions  as  individuals,  but  as  a  Court,  and 
where  that  is  the  case,  the  powers  of  the  full  Court  are  vested  in 
each  individual.  The  2nd  section  directs  that  a  commission  is  to 
issue.  That  places  the  Court  in  the  same  position  as  thoagh  they 
were  persons  named  in  the  old  common  law  commission  of  oyer 
and  terminer,  and  which  is  to  be  executed  as  under  that 
commission.  The  commission  of  oyer  and  terminer,  under 
which  the  judges  act  at  the  Assizes,  is  always  directed  to 
certain  persons,  and  yet,  although  the  same  judge  presides, 
the  second  person  necessary  to  constitute  the  Court  is  not 
usually  the  same  person  throughout.  [Cockbuen,  C.J. — Although 
the  officer  ought  to  remain,  he  may  temporarily  absent  him- 
self, and  yet  be  constructively  present.]  It  is  the  judge 
who  is  clothed  with  the  authority  of  tne  Court.  The  le^ 
presumption  is  certainly  that  both  judges  try,  though  in  fact 
only  one  does.  Upon  an  indictment  for  perjury  at  the 
Assizes,  the  indictment  would  set  forth  that  the  perjury  was 
committed  before  both  the  judges.'  [Mellish. — The  record  of 
the  first  trial  would  be  put  in,  and  it  could  not  be  contra- 
dicted however  untrue.]  This  is  a  highly  technical  objection. 
But  supposing  a  second  judge  ought  to  be  present  all  the  time, 
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^^JJ"^*^""  his  absence  wonld  only  amount  to  misoondnct  on  his  part^  and 

„^  would  be  immaterial  as  regards  the  valid  constitution  of  the  Court 

Tax  QuBDi    unless  there  were  words  in  the  act  showing  that  the  same  two 

(in  error),    judges  must  be  present.     [Cockburn,  C.  J. — The  difficulty  has 

Xg69.        arisen  from  this  :  that  as  it  was  necessary  that  an  alderman  should 

be  present^  yet  as  he  was  not  accustomed  to  exercise  any  judicial 

^wofi^iS—**  functions,  it  was  thought  that  it  mattered  not  whether  Mr.  A.  or 
JurisdictUm.  ^'  B*  was  present.  When,  however,  you  look  at  the  terms  of 
the  act  of  Parliament,  it  becomes  a  grave  question  whether  or 
not  a  judge  can  absent  himself.]  It  is  in  reality  only  one  judge 
who  tries.  Suppose  at  the  Assizes  a  Queen^s  counsel  who  is  in 
commission  should  interfere.  [Cockbubn,  C.J. — ^He  would  have 
no  right  to  do  so  unless  he  sat  judicially.]  The  act  does  not 
mean  that  the  same  two  judges  are  to  be  present  throughout,  for 
the  real  judicial  power  is  exercised  by  one  only.  A  great  deal 
depends  upon  the  word  "Court/'  clearly,  except  for  the  2nd 
section,  which  has  the  words  "  or  any  two  or  more  of  them,''  one 
would  be  clothed  with  the  full  power  of  the  Court.  [Msllok,  J. 
— We  often  sit  as  two  only  in  this  Court.  Cockbubn,  C.J. — ^We 
are  governed  by  long  established  practice.  The  full  number  sit 
when  they  can,  and  as  many  as  convenient  at  other  times.  Here, 
however,  there  is  an  act  of  Parliament.]  The  analogy  of  justices 
and  arbitrators  is  not  in  point.  [Cockburn,  C.J. — If  you  con- 
cede that,  an  alderman  may  interfere  in  the  trial ;  each  one  may 
do  so,  although  he  may  only  have  heard  a  part  of  the  trial.]  The 
real  answer  is,  that  such  a  state  of  things  would  not  arise,  and 
would  indeed  amount  to  misconduct.  [Cockburn,  C.  J. — Sup- 
pose one  judge  sat  and  tried  on  one  day,  and  then  became  ill,  and 
then  another  judge  came  the  next  day  and  continued  the  trial ; 
could  that  be  done  ?  Would  not  that  be  matter  of  error  ?] 
That  would  no  doubt  be  so.  As  regards  the  second  point :  The 
practice  is  now  inveterate  of  sitting  in  two  or  more  Courts  simul- 
taneously, although  only  one  Court  is  named  in  the  act.  It  is 
the  duty  of  the  judges  to  clear  the  gaol.  The  act  enabling  the 
Quarter  Sessions  to  sit  in  two  Courts  arose  from  the  necessity  of 
having  some  legislative  authority  for  appointing  a  second  officer 
to  record  the  proceedings  of  the  second  Court,  and  so  we  find  a 
clause  constituting  such  officer.  As  regards  the  third  point,  that 
Mr.  Kerr  had  no  longer  any  authority  to  sit  as  a  judge  at  the 
Central  Criminal  Court,  the  various  acts  of  ParUainent  clearly 
show  that  his  office  of  judge  of  the  Sheriffs'  Court  is  still  retained, 
though  under  another  name.  [Cockbubn,  C.  J. — The  question 
may  be  just  this.  Mr.  Kerr  was  a  judge  of  the  Sheriffs'  Court. 
That  Court  has,  in  fact,  never  been  abolished,  though  its  name  and 
functions  have  been  altered,  and  one  of  the  incidents  of  being 
such  judge  is,  that  he  is  a  judge  of  the  Central  Criminal  Court. 
I  doubt  if  Mr.  Mellish  will  insist  upon  that  point.] 

Mellish,  Q.C.,  in  reply. — I  have  said  all  that  I  think  necessary 
upon  the  third  point.  The  question  is,  is  there  error  upon  the 
record  ?  I  cannot  see  how  the  provisions  of  the  2nd  section  can  be 
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complied  with  unless  the  same  two  judges  sit  throughout  the  trial.  ^^f^^F^^^ 
[CocKBUBN,  0.  J. — Do  you  think  that  the  Legislature  intended  ^    ^ 

that  the  ordinary  course  of  proceedings  as  obserred  in  other  ThbQitbbn 
Courts  upon  criminal  trials  of  one  judge  alone  sitting  should  be  (">  error), 
departed  from  in  the  case  of  the  Central  Criminal  Court  ?]     I        ^^ 

cannot  say  what  was  intended.     The  intention  of  the  Legislature        

must  be  leathered  from  the  words  used.  CentraJ  Crimi- 

CoGKBURN,  C.  J. — As  it  is  of  immediate  importance  that  we   junsdktum. 
should  give  at  once  an  opinion  upon  the  second  and  third  ob- 
jections, I  think  we  may  say  that  we  are  of  opinion  that  they 
fail.     As  regards  the  first  point  we  will  take  further  time  to 
consider. 

Our,  adv.  vvU. 


May  11,  1869. 

CocKBURN,  C.  J. — This  was  a  writ  of  error  upon  a  conviction  at 
the  Central  Criminal  Court,  and  the  first  of  the  three  grounds  of 
error  is  the  only  one  which  presented  any  difficulty,  and  upon 
which  we  took  time  to  consider ;  and  upon  consideration,  we  are 
of  opinion  that  this  one  also  is  untenable.  It  is  true  that  in  the 
act  establishing  the  Central  Criminal  Court  it  is  enacted  that 
"It  shall  be  lawful  for  the  justices  and  judges  of  the  Central 
Criminal  Court  aforesaid,  or  any  two  or  more  of  them,  to  inquire 
of,  hear,  determine,  and  adjudge  all  such  treasons,  murders, 
felonies,  and  misdemeanors,^'  and  that  such  court  shall  use  and 
exercise  all  the  powers  and  authorities  belonging  to  justices  of 
Courts  of  oyer  and  terminer.  Now  if  this  is  to  be  construed  to 
mean  that  two  judges  are  bound  to  sit  upon  a  trial,  a  very  serious 
question  will  arise  whether  the  provisions  of  the  act  have  been 
complied  with  ?  But  we  are  all  of  opinion  that  such  is  not  the 
effect  of  the  act.  The  commissions  to  be  issued  are  the  ordinary 
commissions  of  oyer  and  terminer  under  which  criminal  justice 
has  been  administered  for  centuries,  and  the  commissions  are  to 
be  read  by  the  light  of  the  procedure  of  the  other  Superior  Courts 
of  criminal  judicature.  We  are  warranted  in  assuming  that  the 
Legislature  in  authorising  such  a  jurisdiction  to  be  exercised  in- 
tended that  the  administration  of  justice  should  be  conducted  in 
the  Central  Criminal  Court  according  to  the  universal  practice  of 
similar  Courts.  This  view  appears  to  us  to  be  as  consistent  with 
the  language  of  the  act  as  with  reason.  From  the  earliest  times 
commissions  have  been  issued  in  the  same  terms  as  those  em- 
ployed in  this  act.  In  these  commissions  a  specified  number  of 
the  persons  named  as  composing  the  Court  are  always  constituted 
a  quorum ;  yet  for  centuries  the  trials  under  such  commissions 
have  been  held  before  a  single  judge,  and  the  proceedings  have 
nevertheless  always  been  represented  as  being  held,  not  before 
one  judge,  but  before  the  other  judges  sitting  under  the  commis- 
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^^J^^^l™*  aion.  Now  this  must  hare  proceeded  upon  the  ground  that  while 
^  the  whole  body  of  justices  named  in  the  commission  constitated 

Thb  QuKBir    "  the  Court/'  yet  that  each  judge  sitting  under  it  represented  the 

(m  error).    Qourt,  SO  that  whatever  occurred  before  the  single  judge  must  be 

1869.       considered  as  having  taken  place  constructively  before  the  whole 

Court.     Hence,  at  the  Assizes,  each  trial,  even  when  before  a 

^^nai%wt^  Serjeant-at-Law  or  Queen's  Counsel,  is  represented  on  the  record 

Jurisdictitm.  ^  being  held  before  both  the  superior  judges  *'  and  others  their 
fellows.''  It  is  true  that  a  belief  has  prevailed  that  on  the  trial 
of  indictments  before  a  single  judge,  the  presence  of  one  of  the 
ofiBicers  of  assize  (who  are  always  included  in  the  commissions  on 
the  circuit)  was  necessary  to  constitute  the  Court ;  but  we  think 
that  this  was  the  case  only  where  no  other  member  of  the  commis- 
sion is  sitting  under  it,  so  as  to  be  constructively  present.  This 
is  borne  out  by  the  fact  that  by  the  caption  of  the  indictments  the 
proceedings  are  stated  to  have  been  held  before  both  the  judges, 
though  oidy  one  may  have  been  present.  The  same  thing  occurs 
when  the  trial  is  before  a  Queen's  Counsel ;  while  on  the  Welsh 
circuit  or  the  Winter  circuit,  where  there  is  but  a  single  judge,  the 
practice  is  to  represent  the  proceedings  as  having  been  held  before 
the  judge  and  the  officer  who,  being  included  in  the  commission, 
forms  part  of  the  Court.  All  this  shows  that  under  a  commission  of 
oyer  and  terminer,  not  only  may  the  general  Court  be  divided  into 
several  Courts,  but  that  each  separate  Court  is  considered  as  held 
not  only  before  the  judge  actually  sitting,  but  also  constructively 
before  all  the  members  of  the  commission  acting  under  it.  The 
language  of  the  act  (4  &  5  Will.  4,  c.  36)  and  the  commissions 
under  it  being  the  same  as  in  the  general  commissions  of  oyer  and 
terminer,  and  the  practice  described  having  prevailed  for  centu- 
ries, we  cannot  suppose  any  intention  that  a  different  principle  of 
construction  or  a  different  practice  should  be  introduced.  We 
cannot  suppose  that  while  a  trial  for  a  capital  offence  may  take 
place  elsewhere  before  a  single  judge,  the  presence  of  an  alder- 
man is  essential  to  the  validity  of  a  trial  at  the  Central  Criminal 
Court.  Applying  the  ancient  and  inveterate  practice  to  the  con- 
struction of  the  statute,  it  appears  to  us  that  the  presence  of  a 
second  commissioner  in  the  Court  was  unnecessary,  and  it  would 
have  been  sufficient  to  state  on  the  record  that  the  proceedings 
were  held  before  the  commissioner  and  any  other  judge  actually 
sitting  under  the  commission  in  one  of  the  other  Courts,  or  indeed 
before  any  two  judges  actually  sitting  in  the  principal  Court. 
And  as  the  presence  of  a  second  commissioner  was  unnecessary, 
we  think  the  record,  though  it  discloses  that  the  second  commis- 
sioner was  not  the  same  during  the  trial,  is  sufficient  to  show  that 
the  conviction  was  valid.  It  was  urged  that  even  if  the  presence 
of  a  second  commissioner  was  necessary,  yet,  as  he  would  take  no 
part  in  the  proceedings,  it  was  not  material  that  he  should  be  the 
same ;  and  my  brethren  are  of  opinion  that  this  view  is  well 
founded,  and  sufficient  to  entitle  the  Crown  to  judgment.  But  I 
am  not  prepared  to  adopt  that  view ;  and  I  doubt  whether  if  a 
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second  member  of  tlie  Court  is  necessary  to  constitute  the  Court,  SamRaodl 
as  he  is  appointed  a  judge  and  attends  in  his  character  as  a  judge,  ^ 

he  must  not  be  taken  to  be  an  integral  member  of  the  Court,  Thb  Qumir 
and  entitled  to  take  part  in  the  trial;  and  as  the  com-  (in error), 
mission  makes  no  distinction  between  professional  and  lay  judges,         i^q^^ 

might  not,  if  he  thought  proper,  take  part,  and  even  under  very        

special  circumstances  mi^ht  not  be  bound  as  a  matter  of  duty  to  ^^'^^^" 
take  part  in  the  proceedings,  just  as  when  two  of  the  superior  jurUdlction, 
judges  sit  on  a  trial  at  the  Central  Criminal  Court,  the  second 
frequently  does.  That  being  so,  I  cannot  but  think  that  if  a 
second  judge  were  necessary,  the  judge  must  be  the  same 
throughout  the  trial,  just  as  on  a  trial  before  a  single  judge  the 
judge  must  be  the  same  throughout,  and  the  cause  cannot  be 
heard  in  part  before  one  judge  and  in  part  before  another,  not 
only  because  such  a  proceeding  would  be  contrary  to  the  esta- 
blished course  of  all  judicial  proceedings,  and  an  outrage  on  all 
judicial  propriety,  but  also  because  in  such  a  case  the  cause  would 
not  have  been  heard  by  the  judge  or  judges  by  whom  it  is  deter- 
mined and  adjudged.  And  I  prefer,  therefore,  to  rest  my  judg- 
ment upon  the  former  ground — ^that  the  presence  of  a  second 
commissioner  was  not  necessary.  We  are  all  agreed,  that  on  the 
first  ground  of  error  our  judgment  must  be  against  the  plaintiff  in 
error.  In  disposing  of  the  first  ground  of  error,  we  have  inciden- 
tally disposed  of  the  second.  Wiien  it  is  settled  that  the  act  is 
to  be  read  by  the  light  of  the  established  practice,  the  objection 
necessarily  fails.  According  to  the  practice  of  centuries,  the 
judges  under  these  commissions  have  been  in  the  habit  of  dividing 
their  Courts.  So  at  the  Central  Criminal  Court,  the  practice  has 
been  to  divide  the  Court,  and  we  hold  that  the  trial  was  not  on 
that  account  invalid.  As  to  the  last  ground,  that  Mr.  Com- 
missioner Kerr  had  ceased  to  be  qualified  to  act  as  a  judge  under 
the  4  &  5  Will.  4,  c.  36.  This  objection  may  be  disposed  of  in  a 
word.  It  18  true  that  the  Sheriffs'  Court,  as  a  judge  of  which 
Mr.  Kerr  is  a  judge  of  the  Central  Criminal  Court,  has  been 
by  recent  acts  of  Parliament  converted  into  a  County  Court, 
for  the  purposes  for  which  County  Courts  have  been  else- 
where established,  within  the  district  in  which  it  previously 
exercised  jurisdiction.  But  the  Sheriffs'  Court  has  never  been 
abolished,  and  by  the  saving  clause  of  the  30  &  31  Vict.  c.  142, 
the  powers  of  the  judges  of  that  Court  have  been  expressly  pre- 
served, and  the  judges  of  the  Sheriffs'  Court  having  been  appointed 
judges  of  the  Central  Criminal  Court  by  the  act  constituting  that 
Court,  it  follows  that,  in  respect  of  the  latter  jurisdiction,  their 
authority  remains  unaltered.  This  ground  of  error  appears  to  us 
wholly  untenable. 

Judgment  for  the  Grown, 

Attorney  for  the  plaintiff  in  error,  Lewis  Heritage, 
Attorneys  for  the  Crown,  Messrs.  Lems  and  Son, 
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COURT  OF  CRIMINAL  APPEAL. 
May  29,  1869. 

(Before  Cogxburn,  C.J.,  BRiJcwELL,  B.,  Mjbllob,  M.  Smith,  and 

Hannen,  JJ.) 

Rsa.  V.  Henrt  DBERiNa.(a^) 

Larceny — Servant — Appropriation   of  money   to   his   own  iise  — 

Intent. 

Money  was  given  to  the  prisoner  for  the  purpose  of  paying  tumpiJce 
tolls  at  two  gates  on  his  journey.  Twelve  days  afterwards,  on 
being  asked  if  he  had  paid  the  toll  at  one  of  the  gates ^  tlie  prisoner 
said  he  had  not — that  he  had  gone  by  a  parish  road  which  only 
crossed  the  road  at  that  gate,  and  so  no  toll  was  payable  tliere, 
and  that  he  had  spent  the  nwney  on  beer  for  himself  and  his 
mates. 

The  prisoner  having  been  convicted  of  larceny  of  the  money,  but  it 
not  appea/ring  on  a  case  reserved  as  to  whether  the  facts  proved'  a 
la/rceny,  that  the  question  of  felonious  intention  had  been  dis^ 
tinctly  left  to  the  jury,  this  Court  quaslied  the  conviction. 

CASE  reserved  at  Quarter  Sessions  for  the  opinion  of  this 
Court. 

The  prisoner  was  tried  at  the  Adjourned  Quarter  Sessions 
for  the  county  of  Kent,  held  on  the  4th  of  March,  1869,  on 
an  indictment  for  stealing  6s.,  the  moneys  of  Henry  Simmons, 
his  master. 

The  following  facts  must  be  taken  to  have  been  proved  :  • 

The  prisoner  was  a  waggoner  in  the  employment  of  the  prose- 
cutor. On  the  13th  of  February  last  the  prosecutor's  bailiff  sent 
out  four  teams  of  horses  with  waggons,  one  of  them  being  in 
charge  of  the  prisoner. 

The  prisoners  and  the  other  persons  in  charge  were  ordered  to 
go  with  the  teams  to  a  place  called  Snodland  to  fetch  coal. 

For  the  journey  which  these  teams  were  to  take  they  should 

(a)  Reported  by  John  Thompbom,  Esq.,  Barrister-at-Law. 
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haye  gone  through  two  tnmpike  gates  called  the  Royal  Oak  and        ^- 
Snodland  gate,  and  before  starting  the  said  bailiff  delivered  to  the 
prisoner  money  to  the  amoont  of  Ss,  8d.  for  the  purpose  of  paying 
the  tolls  at  the  said  gates  in  respect  of  all  the  teams.  |^* 

On  the  25th  of  Feoruary  last,  the  bailiff  asked  the  prisoner  if  i^arceiw  bv 
he  had  paid  the  tolls  at  the  Snodland  gate.  The  prisoner  said  he  servant. 
had  not.  The  said  bailiff  asked  him  why  he  had  not  paid  the 
said  tolls,  and  the  prisoner  replied  that  by  the  road  they  went  no 
toll  was  payable,  and  that  he  had  spent  the  money,  amounting 
to  6«.,  on  beer  for  himself  and  the  other  waggoners  and  mates. 
The  prisoner  stated  the  teams  had  gone  by  a  parish  road  which 
only  crossed  the  turnpike  road  at  the  gate,  and  thus  no  toll  was 
payable. 

The  jury  convicted  the  prisoner;  but,  having  some  doubt 
whether  these  facts  prove  a  larceny  on  the  part  of  the  prisoner, 
the  Court  reserved  the  point  for  the  opinion  of  the  Court 
for  the  consideration  of  Urown  Cases  Beserved,  and  admitted 
the  prisoner  to  bail  to  appear  and  receive  judgment  when  called 
upon. 

The  question  for  the  consideration  of  the  Court  is.  Whether 
under  the  above  facts  the  prisoner  could  properly  be  convicted 
of  larceny  ? 

John  G.  Talbot,  Chairman. 

No  counsel  appeared  for  the  prisoner. 

Barrow,  for  the  prosecution. — The  conviction  was  right.  The 
law  is  thus  laid  down  in  2  Buss,  on  Crimes,  382  :  ''  The  clear 
maxim  of  the  common  law,  established  by  a  variety  of  cases,  is, 
that  where  a  party  has  only  the  bare  charge  or  custody  of  the 
goods  of  another,  the  legal  possession  remains  in  the  owner ;  and 
the  party  may  be  guilty  of  trespass  and  larceny  in  fraudulently 
converting  the  same  to  his  own  use.  And  this  rule  appears  to 
hold  universally  in  the  case  of  servants  whose  possession  of 
their  master's  goods  by  their  delivery  or  permission  is  the  posses* 
sion  of  the  master  himself.^'  In  this  case  the  prisoner  had  only  a 
bare  charge  of  the  money  to  pay  the  turnpike  gates  with,  and  the 
possession  remained  in  the  master.  No  doubt,  if  a  master  gives 
his  servant  money  for  his  second-class  railway  fare,  and  also  for 
refireshments,  and  the  servant  were  to  go  third  class  and  not 
return  the  difference  to  his  master,  that  might  not  be  larceny,  as 
the  money  was  given  for  the  servant's  own  use.  [Cockbubn,  C.J. 
— Suppose  the  master  gives  the  servant  money  for  las  railway 
fare,  and  he  walks  and  saves  the  money  and  spends  it  ?]  That 
is  not  this  case.  If  a  master  gives  money  to  a  servant  to 
pay  a  bill  with,  and  the  servant  does  not  pay  the  bill,  and 
wpropriates  the  money  to  his  own  use,  that  is  larceny.  Here 
the  toll  is  imposed  on  the  waggons  and  horses,  and  the 
master  was  liable  for  it.  For  the  journey  these  teams  were  to 
take,  the  case  states  that  they  should  have  gone  through  two 
turnpike  gates.     In  2  Russ.  on  Crimes,  393,  it  is  said :  ^'  The 
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correct  distinction  in  cases  of  this  kind  appears  to  be  tliat  if  the 
owner  parts  with  the  custody  only,  and  not  with  the  possession, 
and  the  prisoner  converts  the  chattel  to  his  own  use,  it  is  larceny, 
although  he  had  no  felonious  intent  at  the  time  he  received  it ; 
but  if  the  owner  parts,  not  only  with  the  custody,  but  also  with 
the  possession  of  the  chattel,  and  the  prisoner  converts  it  to  his 
own  use,  it  will  not  be  larceny  unless  the  prisoner  had  a  felonious 
intent  at  the  time  he  received  the  chattel.  A  servant  going  off 
with  money  given  to  him  by  his  master  to  carry  to  another,  and 
applying  it  to  his  own  use,  has  been  holden  guilty  of  larceny. 
....  Where  on  an  indictment  for  stealing  a  shilling,  it  appeared 
that  the  prisoner,  who  was  the  servant  of  the  prosecutor,  was 
ordered  by  him  to  go  for  12cwt.  of  coals,  and  that  the  prisoner 
received  from  the  daughter  of  the  prosecutor  65.,  which  she  had 
received  from  her  father  to  give  to  the  prisoner  to  pay  for  the 
coals,  and  the  prisoner,  instead  of  getting  12cwt.  of  coals,  got 
only  9cwt.,  the  price  of  which  was  3«.  3d.,  and  gave  4«.  to  pay  for 
the  coals,  and  received  9c{.  in  change,  and  on  his  return  he  gave 
the  prosecutor^s  daughter  \s.  and  made  a  false  statement  as  to  the 
quantity  of  coals  he  had  bought,  and  appropriated  the  remaining 
shilling  to  his  own  use,  Patteson,  J.,  held  that  the  prisoner  was 
guilty  of  larceny  of  that  shilling:  {Reg,  v.  Beaman,  R.  &  M.  433, 
C.  Cas.  R.)  So  where  the  prisoner  was  indicted  for  stealing 
a  sovereign,  the    property    of  the   prosecutor  his   master,  who 

.  had  engaged  him  to  take  a  canal  boat  on  a  voyage,  and 
had  paid  hi.  for  his  wages  in  advance,  and  for  the  keep  of 
the  towing  horse,  and  had  given  him  a  separate  sum  of  three 
sovereigns  to  pay  the  tonnage  dues  on  the  canal.  The 
prisoner  took  the  boat  about  sixteen  miles,  and  paid  tonnage 
dues  amounting  to  rather  less  than  2L,  but  appropriated  the 
remaining  sovereign  to  his  own  use.  It  was  urged  that  the 
relation  of  master  and  servant  did  not  exist.  Patteson,  J. : 
'^  Taking  that  to  be  so,  it  does  not  appear  to  me  to  be  material 
in  this  case.  The  prosecutor  distinctly  swears  that  he  gave  this 
man  three  sovereigns  to  pay  the  tonnage  dues,  and  it  appears 
that  he  has  made  away  with  one  of  the  sovereigns.  To  constitute 
a  larceny  in  this  case  there  is  no  occasion  to  show  that  the  rela- 
tion of  master  and  servant  existed.  If  I  gave  a  man  money  to 
apply  to  a  particular  purpose,  and  he  appropriates  it  to  another 
purpose,   he   is   guilty  of  larceny.     If  a  man  were  to   employ 

.  another  to  go  somewhere  with  his  horse  for  a  certain  price,  that 
other  is  for  that  purpose  his  servant,  but  if  in  addition  to  this  he 
gives  him  a  distinct  and  separate  sum  of  money  to  be  disbursed 
in  a  particular  way,  and  if  instead  of  so  disbursing  it  he  appro- 
priates it  to  his  own  use,  that  is  felony  :^'  {Reg>  v.  Ooode,  C.  &  M. 
582.)  [M.  Smith,  J. — ^Where  is  the  evidence  of  the  felonious 
intent  here?]  The  jury  must  be  taken  to  have  found  the  felonious 
intent.  The  only  question  reserved  is  whether  the  prisoner  could 
properly  be  convicted  of  felony.  [Cockburn,  C.J. — The  facts 
are  stated,  and  the  prisoner  may  have  thought  that  by  going 
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another  road  he  could  save  the  toll^  and  that  it  would  make  no 
difference  to  his  master  which  way  he  went,  and  that  he  was 
entitled  to  spend  what  he  so  saved  in  beer.  That  no  doubt  was 
very  wrong,  but  did  it  make  him  guilty  of  larceny  ?  M.  Smith,  J. 
— He  spent  the  money  openly  among  the  other  men.  BramwelIi, 
B. — The  mere  spending  the  money,  unless  done  with  a  thievish 
mind  or  fraudulent  intent,  was  not  larceny.] 

CocKBURN,  C.  J. — ^We  think  that  the  right  question  was  not  left 
to  the  jury  in  this  case;  if  it  had  been,  in  all  probability  the 
prisoner  would  have  been  acquitted.  We  come  to  this  conclusion 
on  the  special  facts  in  the  case. 

Bbajcwbll,  B. — It  is  not  to  be  assumed  that  the  Court  has 
answered  the  question  submitted  in  the  negative,  but  we  infer 
from  this  case  that  the  proper  question  was  not  left  to  the  jury. 


Rbo. 

V. 

Dbbrino. 


1869. 

Larceny  by 
servant. 


Oovmction  quashed. 
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NORTHERN  CIRCUIT. 

Liverpool  J  August  14,  1868. 

(Before  Kelly,  C.B.) 

Req.  V,  Sheppabd  and  othebs. 

Indictment  under  24  ^  25  Vict,  c,  97,  s.  10 — Explosive  substance 
in  condition  to  explode — Wliether  necessary. 

8.  and  others  were  charged  under  sect.  10  of  the  24i  ^  2&  Vict.  c.  97, 
vrith  feloniously  throwing  gunpowder  agai/nst  a  house  with  intent 
to  damage : 

Held  {by  Kelly,  O.B.),  that  in  order  to  support  an  indictment  under 
this  section  it  is  not  enough  to  show  simply  that  gunpowder  or 
other  explosive  substance  was  thrown  against  the  house ;  but  it 
must  also  be  shown  that  the  substance  was  in  a  condition  to 
explode  at  the  time  it  was  thrown,  although  no  actual  explosion 
should  result. 

INDICTMENT  in  first  coant  charged  the  prisoners  with  felo- 
nionsly  damaging  a  hpuse  with  gunpowder,  a  person  being  in 
the  same. 

Second  count  charged  them  with  feloniously  throwing  gun- 
powder against  a  house  with  intent  to  damage. 

The  prisoners,  Alexander  Sheppard,  John  JoUey,  and  John 
Sheppard  were  charged  on  an  indictment  framed,  as  to  the 
second  count,  under  the  10th  section  of  the  24  &  25  Vict.  c.  97, 
with  haying  thrown  a  bottle  containing  gunpowder  against  a 
house  occupied  by  a  person  named  Joseph  «)ohnson. 

The  section  in  question  provides  that,  "  Whosoever  shall  un- 
lawfully and  maliciously  place  or  throw  in,  into,  upon,  against, 
or  near  any  building,  any  gunpowder  or  other  explosive  sub- 
stance, with  intent  to  destroy  or  damage  any  building,  or  any 
engine,  working  tools,  fixtures,  goods,  or  chattels  shall,  whether 
or  not  any  explosion  take  place,  and  whether  or  not  any  damage 
be  caused,  be  guilty  of  felony,"  &c.,  &c. 

This  was  a  trade  outrage  arising  out  of  a  strike  among  the 
colliers  at  the  Lindsay  pits  at  Whelling,  near  Wigan.  The 
colliers  were  on  strike,  and  the  prosecutor  ia   what  is  called 
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a   "knobstick/*  he  continuing  to  work   at  the   colKeries.      It        ^^' 
appeared  that  at  about  half-past  one  o'clock  on  the  morning    shb^ard. 

of  the  2l8t  of  March^  the  prosecutor  heard  footsteps  as  of  some        

one  walking  about  the  back  and  front  of  his  house.     He  then        |^- 
heard  something  come  against  the  window  frame  and  fall  on  the  f^tHctmBnt— 
door  stone^  ana  then  saw  a  flash  of  fire ;  it  made  no  noise  of  Throwing  gm^ 
bursting,  but  flared  up.     He  then  went  up  stairs  and  looked  out,       poufder, 
and  he  then  saw  a  man  going  up  the  "brow'*  in  front  of  his 
house,  and  two  other  men  following.     On  the  following  morning 
prosecutor  examined  the  window,  and  he  then  found  that  a  hole 
had  been  crushed  in  the  window  frame,  and  a  quarter  of  an  hour 
after  a  policeman  picked  up  the  bottom  of  a  bottle  about  a  yard 
from   the   door.      Later   on  the  same  morning  prosecutor  also 
picked  up  the  neck  of  the  bottle  with  a  fuse  to  it ;  and  on  the 
morning  after  that  he  picked  up  about  three  grains  of  gunpowder 
near  the  same   spot.     It  was   subsequently  ascertained  that  a 
short  time  previous  to  the  alleged'  outrage  Jolley  and  Alexander 
Sheppard  were  heard  in  conversation,  in  the  course  of  wluch  a 
father  and  son  were  mentioned,  towards  whom  the  two  prisoners 
referred  to,  evidently  entertained  a  strong  enmity,  and  who  one 
of  them  seemed  to  suggest  should  be  blown  up. 

About  the  same  time  the  three  prisoners  were  seen  together  at 
Jolley^s  house,  and  then,  according  to  the  evidence  of  a  witness 
named  Winstanley,  who  was  present  in  the  house,  Jolley  got  a 
bottle  down  from  a  shelf  and  put  powder  into  it.  He  then  put  a 
fuse  in  the  bottle  and  gave  it  to  John  Sheppard,  and  told  him  to 
take  it  to  '^  Studdy^s'*  (meaning  Joseph  Johnson),  and  throw  it 
through  the  window.  Prom  a  conversation  which  a  witness  had 
with  the  prisoner  John  Sheppard  after  the  alleged  outrage,  it 
appeared  that  John  Sheppard  stated  that  he  had  been  engaged 
with  a  man  named  Broomhead  in  the  proceedings  outside  John- 
son's house,  and  he  alleged  to  a  certain  extent  that  Broomhead 
had  assisted  him.  Broomhead,  however,  in  his  evidence,  though 
admitting  that  he  was  present,  denied  having  taken  any  part  in 
the  aSair. 

In  the  course  of  the  case,  one  of  the  jury  having  examined 
the  fuse,  expressed  an  opinion  that  it  had  evidently  never  been 
lighted,  as  there  were  no  traces  of  fire  on  it;  but 

Pope  (on  behalf  of  the  prosecution),  in  his  summing  up,  said  he 
apprehended  it'  did  not  at  all  signify  whether  the  fuse  had  been 
lighted  or  not,  and  that  it  was  not  at  all  necessary  that  any  explo- 
sion should  take  place  in  order  that  this  indictment  should  be 
sustained,  as  the  offence  consisted  in  the  placing  or  throwing 
of  the  explosive  material,  although  no  damage  whatever  should 
result. 

Torr  (on  behalf  of  the  prisoner  Jolley)  said  he  should  contend 
that  the  true  interpretation  of  the  section  was  that  the  explosive 
substance  must  be  in  a  condition  to  explode  and  cause  damage  at 
the  time  it  was  thrown  or  placed  against  the  building ;  and  that, 
unless  the  fose  in  this  instance  had  a  light  applied  to  it  at  the 
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^"^^        time  it  was  thrown  at  Johnson's  house,  the  indictment  conld  not 
Shkfpabdi,    ^  sustained,  as  it  (the  gunpowder)  would  not  otherwise  be  in  a 

condition  to  explode  and  cause  damage.     He  was  proceeding  to 

^  argue  that  there  was  no  evidence  that  the  fuse  had  ever  been 

Indictment'^  lighted,  when 

2%rmcing  yim-  Chief  Baron  Kellt  said  he  might  save  himself  all  further  trouble 
P*'"'^'  on  that  point,  as  he  should  tell  the  jurj  that  unless  the  fuse  in  the 
bottle  was  lighted  at  the  time  the  bottle  was  thrown  against  the 
house  the  offence  was  not  made  out.  "  But,'*  his  Lordship  con- 
tinued, '^  I  don't  say  that  it  is  necessary  that  the  light  should  pass 
from  the  fuse  to  the  powder  in  the  bottle  and  that  an  explosion 
should  take  place.  It  is  enough  to  constitute  the  offence  if  once 
the  light  was  applied  to  the  Aise  before  the  bottle  was  thrown, 
although  it  might  go  out  before  the  bottle  struck  the  house  and 
no  explosion  actually  resulted  from  it.''  Afterwards,  in  the  course 
of  his  summing  up  to  the  jury,  his  Lordship  observed  that  the 
question  was  whether  the  powder,  at  the  time  it  was  thrown 
against  the  house,  was  in  a  condition  to  comply  with  the  words  of 
the  statute.  There  were  cases  in  which  they  could  easily  suppose 
it  possible  for  explosive  substances  to  cause  damage  without  the 
application  of  a  light  to  them  and  so  would  come  within  the  statute. 
As  for  instance  to  thrust  a  bundle  of  lucifer  matches  against  a 
window  would  complete  the  offence  contemplated  by  this  act  of 
Parliament,  because  the  mere  contact  would  cause  them  to  explode. 
But  if  anybody  merely  threw  a  bottle  containing  gunpowder  that 
would  not  comply  with  the  conditions  of  the  statute.  K  the  fiise 
was  not  lighted,  it  could  not  cause  an  explosion,  and  it  would  be 
merely  throwing  a  bottle  against  a  house.  The  question,  there- 
fore, came  to  be  this :  Was  the  fuse  ever  lighted  ? 

Ultimately  the  jury  found  all  the  prisoners  guilty,  and  they 
were  each  sentenced  to 

Three  months'  imprisonment. 
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BAIL  COURT. 

November  23,  1868. 

(Before  Blackburn  and  Hates^  JJ.) 

Rbq.  v.  Fawcbtt  and  othbeb  (Justices  of  Durham) ; 

Ex  parte  Hodson. 

Vexatious  Indictments  Act — Refusal  of  justices  to  grant  summons^ 

If,  on  application  to  justices  for  a  summons  for  a/n  indictable 
offence,  they  have  heard  and  determined  the  application,  and,  on 
the  merits,  have  declined  to  grant  it,  the  court  will  not  gra/nt  a 
mamdam,us  to  compel  them  to  review  their  decision, 

8ecus,  if  they  have  refused  to  hear  the  application,  or  if,  after 
hearing,  have  refused  to  gra/nt  it  from  a  mistaken  view  of  mevr 
duty,  amownting  to  a  declining  of  jurisdiction. 

GBEENHOW  showed  cause  against  a  rule  obtained  by  Keane, 
Q.G.,  calling  on  these  justices  to  show  cause  why  a  man- 
damus should  not  issue^  commanding  them  to  hear  and  determine 
an  information  and  complaint  by  one  William  Hodson^  who 
sought  to  summon  Helen  Mitchenson  before  them  to  answer  a 
charge  of  wilful  and  corrupt  perjury.  On  August  7  Mitchenson 
laid  an  mformation  before  the  justices  against  Hodson^  for  an 
assault  committed  upon  her  while  in  bed  in  her  room  in  Hodson's 
father's  house.  She  gave  evidence  of  the  offence.  Hodson^  in 
reply,  called  his  father,  sister,  and  four  other  witnesses,  but  even- 
tually the  magistrates  convicted  and  fined  him  50^.,  which  he 
paid.  Nothing  more  was  done  till  October  22,  when  Hodson 
applied  for  a  summons  against  Mitchenson  for  perjury.  The  justices 
heard  all  the  evidence  he  had  to  call,  and  asked  him  if  he  had  any 
more.  He  said  no,  and  the  justices  then,  acting  in  their  discre- 
tion, refused  to  grant  the  summons.  This  was  a  judgment  on 
matters  of  fact,  and  entirely  within  their  discretion,  which  this 
court  will  not  overrule  or  review.  [Blackbubn,  J. — Then  they 
did  not  decline,  but  exercised  jurisdiction.]  Exactly  so.  They 
heard  all  that  the  complainant  had  to  say,  and  ultimately  decUned 
to  do  what  he  desired.     But  they  had  a  perfect  right  to  do  so. 
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11  &  12  Vict.  c.  42, 8.  9,  and  Reg.  y.  Ingham  (14  Q.  B.  396),  where 
the  court,  under  similar  circnmstances,  refused  to  grant  a  man- 
damns.  PBEaybs,  J. — ^Under  the  Vexations  Indictments  Act,  the 
complainant  was  bound  to  go  before  the  justices.]  It  is  now 
only  necessary  to  obtain  the  leave  of  the  judge  at  the  trial: 
(30  &  31  Vict.  c.  35,  s.  1.)  [Blackbtjbn,  J. — Reg.  v.  Ingham  is 
not  precisely  the  same  thing,  as  there  the  ruling  was  that  the 
justices  might  leave  the  complainant  to  his  remedy  before  the 
grand  jury.  But  that  was  a  decision  at  the  hearing  of  the  com- 
plaint, and  not  a  refusal  to  grant  a  sunmions.]  It  is  difficult  to 
see  why  justices  are  to  have  a  discretion  at  the  hearing  and  none 
on  the  application  for  a  summons.  They  have  been  often  ordered 
to  grant  summonses  and  warrants  respecting  rates,  because  their 
functions  in  such  cases  are  merely  ministerial.  But  when  they 
hear  an  application  for  a  summons  of  this  kind,  they  are,  by  the 
section  of  the  act  cited,  expressly  required  to  exercise  a  discre- 
tion whether  they  will  grant  it  or  not. 

Kea/ne,  Q.C.,  in  support  of  the  rule. — ^The  justices  never  heard 
the  case  at  all,  and  they  do  not  say  that  they  did.  [Affidavits 
read.]  They  heard  Hodson's  evidence,  then  that  of  his  father, 
and  at  first  they  decided  to  grant  the  summons.  While  their 
clerk  was  making  it  out,  he  made  some  sign  to  them.  One  of  the 
justices  thereupon  said,  '^  It  would  be  like  trying  the  case  again,'' 
apparently  thinking  that  granting  it  would  imply  there  had  been 
a  miscarriage  of  justice  on  the  former  occasion.  They  then  re- 
tired to  their  private  room,  and  on  their  return  they  refused  the 
summons,  though  complainant  said  he  had  four  other  witnesses 
to  call,  whom  they  had  not  heard.  If  they  were  not  satisfied  with 
the  facts  before  them,  they  should  have  said,  ''Produce  those 
other  witnesses ;"  but  it  is  not  hearing  an  application  to  say,  first, 
"  We  will  grant  a  sununons,''  and  then,  "  We  will  not  grant  it, 
because  doing  so  would  be  like  trying  a  case  over  again,  which 
some  other  justices  have  heard  and  decided.''  The  answer  is, 
that  the  case  is  admittedly  one  which  requires  to  be  tried  again. 
Evidently  there  was  some  squeamishness  in  dealing  with  the 
matter,  because  it  would  be  like  overruling  other  justices.  But  if 
that  view  is  to  prevail,  it  would  be  impossible  ever  to  convict 
a  person  of  perjury  after  that  perjury  had  been  successful. 
[B[ates,  J. — They  do  not  refuse  on  the  ground  of  what  them- 
selves had  heard,  but  because  of  what  some  other  justices  had 
done,  after  hearing  other  evidence  in  another  case.]  And  thereby 
they  refiise  jurisdiction  under  a  mistaken  view  of  the  law :  {Beg. 
V.  Justices  of  Chmiberlcmd,  4  A.  &  E.  695.) 

Blackbubn,  J. — I  do  not  decide  whether  justices  are  bound  to 
issue  a  summons,  or  whether  it  is  an  act  respecting  which  they 
have  a  discretion ;  but  if  they  have,  they  must  exercise  it  on  the 
facts  and  evidence  before  them,  and  if  they  decline  it  firom  a  mis- 
taken view  of  the  law.  Beg.  v.  Justices  of  Oumberlamd  shows  that 
a  mandarrms  ought  to  issue.  Here  they  seem  to  have  refused  to 
grant  the  summons  because  on  different  evidence,   and  in  a 
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different  case,  other  justices  had  come  to  a  conclusion  which  they 
appear  to  have  thought  inconsistent  with  the  granting  of  the 
summons.  If  this  were  to  be  the  rule^  no  summons  for  perjury 
could  be  issued  after  the  perjury  complained  of  had  obtained  a 
verdict^  and  therefore  the  rule  must  be  made  absolute. 

Hayes,  J. — ^I  entirely  agree.  On  the  case  as  it  stood  they  were 
inclined  to  exercise  jurisdiction,  but  afterwards,  from  entirely 
different  considerations,  they  declined  it. 

Buh  absolute. 


Rbo. 

V. 

Pawcett. 

1868. 

Vexatious 

Indictments 

Act. 


COURT  OF  QUEEN'S  BENCH. 

(Before  Mr.  Justice  Lush.) 

November  28,  1868. 

Whitblbt  (app.)  V,  Chappell  (resp.) 

Board  of  giuirdians — False  personation  of  a  voter — 

14  Si- 15  Vict.  c.  105,  8.  3. 

It  is  not  an  offence  vmder  sect.  3  of  the  U  ^  lb  Viot.  c.  105,  to 

personate  a  voter  who  is  dead. 
A.  B.  was  on  the  rate-book,  and  entitled  to  vote  for  the  election  of  a 

poor 'law  guardian,  but  he  died  before  the  election.   0.  D.  filed  up 

the  voting  paper  of  A.  B.  after  his  death,  and  delivered  it  to  the 

proper  officer : 
Held  {upon  a  proper  construction  of  sect.  S  of  the  14  ^  15  Vict. 

c.  105),  that  he  did  not  '^perso7icUe  amy  person  entitled  to  vote  at 

such  election.^* 

THIS  was  a  case  stated  by  the  stipendiary  magistrate  under 
the  20  A  21  Vict.  c.  43,  upon  a  conviction  of  the  appellant. 
The  case  stated  was  as  follows : 

At  a  petty  session  holden  at  the  New  Bailey  Court-house, 
Salford,  m  smd  for  the  division  of  Manchester,  in  the  county  of 
Lancaster,  before  me,  the  undersigned,  on  the  5th  of  May,  1868, 
a  complaint  preferred  by  Frederick  Chappell,  hereinafter  called 
the  respondent,  against  Joshua  Whitel^,  hereinafter  called  the 
appellant,  under  sect.  3  of  the  14  &  15  Vict.  c.  106,  charging,  for 
that  he  the  said  appellant,  on  the  8th  of  April,  1868,  at  the  town- 
ship of  Bradford,  in  the  said  county  of  Lancaster,  did  then  and 
there,  pending  the  election  hereinafter  mentioned,  wilfully,  frau- 
dulently, and  with  intent  to  affect  the  result  of  such  election^ 

x2 
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Whitslbt    persoDate  one  Joseph  Marston^  a  person  entitled  to  vote  at  the 
Chappell.    ©lection  of  guardian  of  the  townslup  of  Bradford,  in  the  union  of 

Prestwich  in  the  said  county,  contrary  to  the  statute  in  such  case 

^^-  made  and  provided,  was  heard  and  determined  by  me,  the  said 
Pertanaiion  o/*  parties  respectively  being  then  present  by  counsel  and  attorney, 
a  voter,  and  upon  such  hearing  the  appellant  was  convicted  before  me  of 
personating  the  above-named  voter,  and  I  adjudged  him  and 
sentenced  him  to  be  imprisoned  in  the  house  of  correction  at 
Salford,  in  the  said  county,  for  the  space  of  one  calendar  month. 
And  whereas  the  appellant  being  dissatisfied  with  my  determina- 
tion upon  the  hearing  of  the  said  complaint,  as  being  erroneous  in 
point  of  law,  pursuant  to  sect.  2  of  the  said  statute  (20  &  21  Vict, 
c.  43),  did  duly  apply  on  the  7th  of  May  to  me  in  writing  to  state 
and  sign  a  case  setting  forth  the  facts  and  grounds  of  such  my 
determination  as  aforesaid  for  the  opinion  of  this  court,  and  did 
on  the  9  th  of  May  inst.  enter  into  a  recognisance  as  required  by 
the  said  statute  in  that  behalf.  Now,  therefore,  I,  the  said  justice, 
in  compliance  with  the  said  appUcation  and  the  provisions  of  the 
said  statute,  do  hereby  state  and  sign  the  following  case : — 

Upon  the  hearing  of  the  complaint  it  was  proved  on  the  part  of 
the  respondent,  and  found  as  a  fact,  that  an  election  of  a  guardian 
for  the  township  of  Bradford  in  the  union  of  Prestwich  in  the  said 
county  of  Lancaster,  duly  took  place  in  the  month  of  April  last ; 
that  the  voting  papers  were  delivered  out  on  the  6th  day  of  the 
said  month  of  Apnl,  and  collected  on  the  8th  of  the  said  month 
by  a  person  duly  appointed  for  that  purpose,  and  that  the  casting 
up  of  the  votes  took  place  on  the  11th  of  the  said  month.  It 
was  provided  that  the  said  Joseph  Marston  was  on  the  list  of 
voters  duly  qualified  to  vote  at  the  said  election.  It  was  also 
proved  on  the  part  of  the  respondent,  and  found  as  a  fact,  that  the 
voting  paper  of  the  said  Joseph  Marston,  as  a  ratepayer,  was  duly 
left  by  the  proper  oflBcer  at  the  shop  of  one  Mr.  Pendlebury,  and 
by  the  said  Pendlebury  delivered  to  the  said  appellant.  Aiid  it 
was  further  found  as  a  fact  that  the  voting  paper  apparently  duly 
signed  as  if  by  the  said  Joseph  Marston  was  delivered  by  the  said 
appellant  to  the  person  duly  appointed  to  collect  the  said  voting 
papers.  It  was  objected  on  the  part  of  the  appellant,  by  the 
counsel  who  appeared  for  the  appellant,  the  then  defendant,  when 
called  on  for  ms  defence^  that  the  words  of  the  act  of  Parliament 
above  mentioned,  which  enacts  that  ''any  person  who  shall  per- 
sonate any  person  entitied  to  vote  at  such  election  shall  for  every 
such  ofience,  &c.'^  were  not  satisfied,  because  Marston  having  died 
in  December  previous  to  the  election  was  not  a  voter  at  the  time 
of  the  election,  and  therefore  the  defendant  did  not  personate  any 
person  who  at  the  time  of  the  election  was  a  voter.  The  case  was 
decided  by  me  on  Tuesday  the  5th  of  May.  The  demand  in  writing 
for  a  case  was  made  on  Thursday  the  7th,  and  the  recognisance 
to  prosecute  the  case  was  entered  into  before  me  on  Saturday  the 
9th :  (see  20  &  21  Vict.  c.  43,  s.  3.)  I  therefore  request  the 
opinion  of  the  court  upon  these  questions  : 
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1.  Did  the  appellant  enter  into  recognisances  within  the  time    Whttklbt 
required  by  the  act  of  Parliament  ?  Ohappell. 

2.  Can  the  appellant  be  rightly  convicted  if  he  votes  as  and  for       

a  person  who,  if  he  was  alive,  would  be  a  voter,  but  who  having        i^^- 
died  previous  to  the  election,  had  ceased  to  be  a  voter,  but  who  ptrBonation  of 
appears  on  the  rate-book  ?  a  voter. 

Given  under  my  hand  this  29th  of  May,  1868,  at  Salford,  in  the 
county  of  Lancaster. 

Henbt  Leigh  Tbafford, 
Stipendiary  Magistrate  for  the  Division 
of  Manchester. 

By  sect.  8  of  the  14  &  15  Vict.  c.  105,  it  is  enacted  that,  if  any 
person  pending  or  after  the  election  of  any  guardian  or  guardians 
shall  wilfully,  fraudulently,  and  with  intent  to  aflFect  the  result  of 
such  election,  commit  any  of  the  acts  following,  that  is  to  say, 
fabricate  in  whole  or  in  part,  alter,  deface,  destroy,  abstract,  or 
purloin  any  nomination  or  voting  paper  used  therein,  or  personate 
any  person  entitled  to  vote  at  such  election,  &c.,  he  is  to  be  liable 
upon  conviction  to  be  imprisoned  for  a  period  not  exceeding  three 
months  with  or  without  hard  labour. 

Mellishj  Q.C.  {M'Intyre  with  him),  now  appeared  for  the  appel- 
lant, and  contended  that  under  the  words  of  the  section  the 
personation  must  be  of  a  person  entitled  to  vote,  and  that  as  a 
dead  person  is  not  entitled  to  and  cannot  vote,  so  there  can  be 
no  personation  of  such  a  person  as  entitled  to  vote.  That  the 
section  has  failed  to  meet  this  fraud.  That  under  the  2  Will.  4, 
c.  53,  8.  49,  which  enacts  that  if  any  person  shall  knowingly  and 
wilfully  personate  or  falsely  assume  the  name  or  character  of  any 
officer  or  other  person  entitled  or  supposed  to  be  entitled  to  any 
prize  money,  &c.,  it  was  held  that  there  must  be  some  evidence 
to  show  that  there  was  such  a  person  of  the  name  and  character 
assumed,  who  was  entitled  or  might,  primdfade  at  least,  be  sup- 
posed to  be  entitled  to  receive  the  amount :  {Brmtm's  case,  2  East, 
P.  0.  20.)  In  the  6  &  7  Vict.  c.  18,  s.  83  (Parliamentary  Regis- 
tration  Act),  the  words  are,  ''  If  at  any  election  of  a  member  or 
members  to  serve  in  Parliament  for  any  county,  city  or  borough, 
any  person  shall  knowingly  personate  and  falsely  assume  to  vote 
in  the  name  of  any  other  person  whose  name  appears  on  the 
register  of  voters  then  in  force  for  any  such  county,  city,  or 
borou^,  whether  such  other  person  shall  then  be  living  or  dead,^^ 
&c.     There  the  blot  in  the  present  case  was  hit. 

Orompton,  for  the  respondent,  contended  that  the  appellant 
was  properly  convicted.  The  appellant  represented  that  he  was 
entitled  to  vote.  [Lush,  J. — That  is  not  the  offence ;  it  is  falsely 
personating.]  The  dead  man  was  on  the  poor-rate.  In  the  case 
of  i2.  V.  Martin  (Buss.  &  By.  324),  upon  stat.  54  Geo.  3,  c.  93, 
8.  89,  the  indictment  charged  the  prisoner  with  personating  and 
falsely  assuming  the  name  and  character  of  Joshua  Boatwright, 
a  seaman  entitled  to  certain  prize  money,  and  it  was  proved  that 
the  prisoner  applied  at  Greenwich  Hospital  for  prize  money  in 
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Whitelet    the  name  of  Boatwri^tj  but  it  appeared  that  he  did  not  obtain 
CiuppBLL.    ^^^  money^  and  that  Boatwright  was  then  dead.     The  connsel  for 

the  prisoner  objected  that  to  personate  Boatwright  nnder  these 

1868.  circumstances^  or  to  assume  his  name  and  character^  was  not  an 
Personation  o/^^®^^  within  the  meaning  of  the  act,  which  related  only  to 
a  voter.  existing  persons;  that  after  the  death  of  Boatwright,  he  could 
not  be  entitled  to  prize  money,  but  that  the  personal  represen- 
tatives of  next  of  Kin  were  the  persons  entitled,  smd  that  in  fact 
he  was  not  supposed  to  be  entitled  to  prize  money,  since  it  was 
supposed  at  tiie  prize  office  that  he  was  dead.  The  prisoner  was 
found  guilty,  smd  the  point  being  reserved  for  the  consideration 
of  the  Judges,  they  were  of  opinion  that  the  conviction  was 
right,  and  that  the  statute  applied  though  the  seaman  personated 
was  dead.  JB.  v.  Orump  (Buss.  &  By.  827)  was  a  similar  case. 
[Lush,  J.*— The  word  ''  supposed  '^  makes  a  great  distinction  in 
the  cases.]  The  case  of  Beg.  v.  Hague  (9  L.  T.  Bep.  N.  S.  648) 
shows  the  court  will  give  a  latitude  of  construction  in  similar 
cases  in  order  to  carry  out  the  objects  of  the  statute. 
MeUish,  Q.C.,  was  heard  in  reply. 

Lush,  J. — ^I  am  of  opinion  that  we  cannot,  without  unduly 
straining  the  words  of  the  section,  confirm  this  conviction.  It  is 
perhaps  to  be  regretted  that  the  Legislature  has  not  used  words 
sufficient  to  comprehend  this  case.  The  words  are  "  personate 
any  person  entitled  to  vote  at  such  election.^'  Here  the  man  was 
dead,  and  so  could  not  be  entitled  to  vote  at  the  election.  On 
that  short  ground  I  form  my  opinion.  As  regards  the  two  cases 
cited  by  Mr.  Crompton,  I  do  not  think  they  apply  in  this  case,  as 
they  seemed  to  have  turned  upon  the  words  ''supposed  to  be 
dead.'' 

Hannen  and  Hates,  JJ.  concurred. 

Conviction  quashed. 
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COURT  OF  CHANCERS. 

June  11,  1868. 

(Before  the  Lobd  Chancellor.) 

Be  PiGOTT.(a) 

Writ  of  error — Misdemeanor — Jurisdiction  of  Lord  Chancellor, 

The  granting  of  a  vmt  of  error  is  part  of  the  prerogative  of  tlie 
Grown,  If  therefore,  the  Attomey-Oeneral  of  England,  or  the 
Lord  Lieutma/nt  of  IreUmd  refuse  to  grant  it,  the  Lord  Chan- 
cellor has  no  jv/risdidion  to  review  thai  decision. 

THIS  was  a  petition  by  Richard  Pigott,  a  prisoner  under 
sentence  for  publishing  a  seditious  libel,  that  the  Lord 
Chancellor  should  omer  the  proper  officer  to  issue  a  writ  of  error 
under  the  Gbeat  Seal  of  Ireland.  Mr.  Pigott  had  been  convicted 
of  publishing  a  seditious  libel.  The  sentence  was  that  he  should 
be  imprisoned  for  twelve  calendar  months,  and  at  or  before  the 
expiration  of  that  period  should  find  sureties  to  be  of  the  peace, 
and  in  default  of  his  so  doing  should  be  imprisoned  for  six 
months  more.  The  prisoner  had  presented  a  memorial  to  the 
Lord  Lieutenant  praying  that  a  writ  of  error  might  issue.  The 
prayer  of  this  memorial  was  refused,  and  the  prisoner  then  pre- 
sented this  petition. 

Butt,  Q.O.,  Heron,  Q.C.,  and  Molloy  were  for  the  prisoner,  and 
argued  that  the  Lord  Chancellor  had  jurisdiction  to  grant  the 
application,  and  that  there  was  reasonable  cause  for  the  writ. 

The  SolicUor-Oeneral,  Ball,  Q.C.  and  T.  P.  Law,  for  the  Crown. 

Amongst  other  cases.  Ex  paHe  Newton  (16  C.  B.),  Beg.  v. 
Prosser  (11  Beav.),  Armstrong's  case  (10  St.  Tr.),  and  Ex  parte 
Lees  (B.  B.  &  B.),  were  referred  to. 

The  LosD  Chancbllor  said  that  he  did  not  entertain  the  least 
doubt  upon  the  only  matter  on  which  he  intended  to  express  an 
opinion.  That  was  the  question.  Whether  he  had  the  power  to  do 
that  which  he  was  asked  to  do  ?  It  was  very  singular,  that  in 
the  whole  course  of  the  law  no  case  could  be  produced  in  which  a 

(a)  Adapted  from  the  Irish  Law  Timei. 
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/tePiQOTT.    Chancellor  was  called  on  to  exercise  this  jurisdiction  except  the 
1868.        ^^®  ^^  Rovme  in  MoUoy^s  Reports.    No  one  pretended  thiskt  the 

Chancellor  was  ever  asked^  ex  mero  motUy  to  issue  a  writ  of  error 

Writ  of  error.  ^  ^  criminal  case.     No  one  ever  had  recourse  to  this  court  before 
going  to  the  Attomey-Greneral  or   the    Lord   Lieutenant.     A 
memorial  was  always  presented  to  the  Lord  Lieutenant^  who  took 
counsel  with  the  officer  who^  for  a  vast  number  of  purposes^  filled 
a  judicial  position.     It  was  not  right  to  suppose  that  the  Attorney- 
General  was  a  prosecutor  only.     He  exercised  quasi  judicial  Amo- 
tions also^  and  in  no  case  did  he  do  so  more  than  in  reference 
to  his   duties  as   prosecutor^    and   he   knew   that  for  a  long 
period  those  functions  had  been  carefully  and  conscientiously 
exercised    in    such    a  way    as   to   form   a   guard  to   innocent 
persons.     In  a  constitution  like  ours^   with  a  House  of  Com- 
mons all  powerful^   and  a  House  of  Lords  to  superintend  the 
administration  of  justice^  it  was  impossible  that  such  an  officer 
should  exercise  his  functions  capriciously  or  maliciously  without 
being  made  amenable  to  public  justice  3  but  then^  on  the  other 
hand^  it  was  necessary  that  such  an  officer  should  be  left  at  liberty 
to  perform  those  functions  freely^  which  he  would  not  be  if  a 
motion  of  this  nature  could  be  made^  and  if  an  appeal  lay  from  his 
decision  upon  a  matter  on  which,  on  all  the  authorities,  he  was  to 
exercise  his  discretion,  and  on  which  in  no  case  had  the  Chancellor 
been  called  upon  to  do  so.     There  was  no  pretence  for  saying 
that  there  was  any  authority  save  the  one  in  Molloy.     As  to  that, 
he    hesitated   to   believe   that    the   Lord   Chancellor  had   used 
the  language  attributed  to  him  by    the  reporter.     The  Lord 
Chancellor   of  that   day   was  a  great    master    of  the   practice 
of  the  court;   in    a  less   degree  he    was    a    master  of    equity 
itself  ;    but  he   Lad    not    been    three    times   in   his   life   in   a 
criminal  court;   while  there  never,  perhaps,  was  an  Attorney- 
General  of  such  vast  experience  as  the  Attorney-General  of  that 
day,  Mr.  Saurin.     The  argument  of  Mr.  Butt  had  been  that  there 
had  been  a  change  in  the  law  at  the  period  of  the  Revolution,  that 
prior  to  that  there  was  no  distinction  in  this  respect  between 
treason  and  felony  on  the  one  hand,  and  misdemeanor  on  the 
other,  and  that  in  all  alike  the  granting  of  a  writ  of  error  depended 
on  the  sanction  of  the  Crown,  but  that  since  the  Revolution,  in 
case  of  misdemeanor,  the  subject  could  claim  the  writ  as  matter 
of  right  ex  debito  justitice ;  and  then  Mr.  Butt  rightly,  if  his  pre- 
mises were  true,  went  on  to  argue  that  if  there  is  an  absolute  right 
there  must  also  be  a  remedy.     Well,  he  did  not  know  by  what 
process  it  was  that  the  law  was  stated  to  have  been  changed 
at  the  Revolution.     No  doubt  the  times  preceding  that  event 
had  been  what  are  called  bad  times,  and  one  of  the  first  things 
which  care  was  taken  to  do  after  it  was  to  remedy  the  injustice 
which  in  many  cases  had  been  done  to   individuals;   but  still 
the  precedents  which  followed  were  for  a  long  period  those  of  un- 
settled times,  when  a  great  deal  was  often  done  according  to  the 
particular  party  which  happened  for  the  moment  to  be  in  power. 
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He  was  imwilling,  in  settled  times,  to  follow  them.    All  the    -figP^Q^^- 
modem  cases  were  against  the  idea  that  the  courts  could  interfere        iggg^ 

with  the  discretion  of  the  Attomey-Gteneral ;  and  those  cases  were        

decided  by  such  men  as  Lord  Romilly,  Jervis,  C.  J.,  and  Lord  ^"*  oftrror. 
Campbell — men  by  no  means  likely  to  stretch  the  prerogative 
against  the  rights  of  the  subject.  They  all  laid  down  the  law 
exactly  as  it  was  laid  down  in  Blackstone.  That  plainly  made  the 
granting  of  the  writ  a  part  of  the  prerogative  of  the  Sovereign, 
which  in  Ireland  was  entrusted  to  the  Lord  Lieutenant.  He  had 
no  jurisdiction  to  do  what  was  sought  of  him.  In  putting  the 
seal  to  writs  of  error  he  did  not  act  judicially.  He  never 
inquired  into  the  merits;  what  he  did  was  only  ministerial. 
On  the  whole,  he  could  only  act  in  the  way  laid  down  by  the 
highest  authorities,  and  must  say  '^No  rule.^' 


NORTHERN  CIRCUIT. 

Mcmchsster,  March   17,   1869. 

(Before  Mr.  Justice  Bbbtt.) 

RbQ.  v.  W0LSTENH0Ll[X.(a) 

Embezzlement — Secretary  of  c(ympa/ny. 

To  support  a  charae  of  embezzlement  aga/inst  the  secretary  of  a 
campamy,  whose  duty  it  was  to  receive  moneys  and  pay  wages,  8fc, 
(mt  of  the  said  moneys,  a/nd  to  a^ccount  for  the  balance,  proof 
must  be  given  of  a  specific  appropriation  of  a  pa/rticular  sum  of 
money. 

THE  prisoner,  John  Wolstenholme,   was   charged  with   em- 
bezzling various  sums  of  money  whilst  in  the  service  of 
the  Heywood  Waterworks  as  secretary. 

The  first  count  charged  him  with  embezzling  403Z.  IO5.  lid. 
of  the  Heywood  Waterworks  Company,  and  in  the  second  count 
he  was  charged  with  embezzling  31.  19s.  4d.,  the  proceeds  of  a 
post-office  order. 

Addison  for  the  prosecution. 
Torr  for  the  defence. 

(a)  Reported  by  H.  Thublow,  Esq.,  Barrisler-at-Law. 
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Rm.  The  Heywood  Waterworks  Company  was  ander  the  govem- 

WoLBTEN-     ^^^^  of  &  board  of  directors^  and  the  prisoner  was  general 

HOLME.      manager^  cashier^  suad  secretary;  he  had  a  salary  of  about  155Z.  net 

per  annum.    It  was  his  duty  with  the  surplus  he  had  to  pay  moneys 

into  the  bank ;  before  he,  however,  paia  such  surplus,  he  had  to 
Emhezziement  pay  a  Certain  sum  to  each  of  the  directors,  wages  to  certain 
servants  of  the  company,  and  his  own  salary  also ;  in  fact,  all  the 
money  or  receipts  of  the  company  passed  through  his  hands.  In 
December,  1868,  the  balance  in  hand  was  ascertained  by  the 
auditor  to  be  about  400J.,  which  was  considered  a  large  one,  and 
was  supposed  to  be  in  the  safe  or  cash  box,  and  was  returned  by 
the  auditor  as  being  in  the  prisoner's  custody.  The  prisoner  had 
the  sole  charge  of  the  key,  and  no  one  had  any  business  with  the 
safe  or  its  moneys  but  the  prisoner.  The  chairman  of  the  direc- 
tors, not  having  ascertained  at  that  time  that  there  was  a  balance 
of  nearly  400Z.,  went  to  the  prisoner's  house  in  December,  1868, 
where  the  cash  box  was  kept,  and  inspected  the  prisoner's  cash 
book,  which  showed  a  balance  of  226Z.  He  was  then  asked 
whether  that  sum  was  in  the  safe,  he  said  it  was,  and  that  it  was 
in  small  parcels  of  silver.  Some  little  time  after  this  the  sus- 
picion of  the  chairman  being  aroused,  he  asked  the  prisoner  for 
the  key  of  the  safe;  he  made  an  excuse,  saying  that  he  had 
private  papers  there.  Eventually,  however,  he  gave  up  the  key, 
and  there  was  only  found  to  be  11.  10«.  in  the  safe,  together  with 
a  guarantee  and  a  policy  of  assurance. 

Bbett,  J. — I  suppose  this  balance  would  consist  of  small 
amounts  collected  from  time  to  time  ? 

Addison. — ^My  case  is  that  the  prisoner  was  not  entitled  to  take 
a  penny  out  of  the  office  without  accounting  for  it. 

Bkbtt,  J. — Yes,  he  had ;  he  had  to  pay  wages,  the  directors' 
allowances,  smd  his  own  salary. 

Addison. — Everything  not  entered  in  the  book  ought  to  have 
been  safe  in  the  cash  box;  the  prisoner  had  no  right  to  take  away 
anything  without  accounting  for  it. 

Bbistt,  J. — ^No  doubt  a  servant  authorised  to  receive  money  is 
bound  to  account  for  it ;  it  was  the  duty  of  the  prosecution  to 
bring  forward  three  cases  of  the  kind  which  had  happened  in  six 
months,  and  no  more.  Here,  doubtless,  there  is  evidence  that  he 
refused  to  account  for  something,  but  on  which  case  do  you  rely  ? 
how  can  you  point  out  a  particular  case  ?  how  can  it  be  said  that 
the  prisoner  did  not  pay  the  very  sum  he  is  charged  with  embez- 
zling for  wages,  his  own  salary,  or  that  of  the  directors  T  Em- 
bezzlement is  a  compound  offence;  the  mere  fact  of  entering  in  the 
book  is  not  accounting,  neither  is  the  mere  fact  of  omitting  to 
enter  in  a  book  not  accounting.  Suppose  a  man  entered  every- 
thing right,  and  took  the  money  and  used  it,  that  was  not 
accounting.  If  he  did  not  enter  anything  in  the  book,  and  vet 
handed  over  the  money,  it  was  accounting.  You  must  show  that 
he  received  certain  amounts ;  that  it  was  his  duty  to  account  for 
them ;  that  he  did  not  do  so. 
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Addison. — ^In  this  case  the  prisoner  had  not  accounted  for  this        ^^^ 
monej,  and  the  prosecution  might  take  any  one  of  the  accounts  he    ^qlcten- 
had  received^  and  say  he  had  not  paid  it  over^  for  there  was  so       holme. 
much  short ;  it  cannot  be  proved  that  he  appropriated  a  specific        — 
sum,  but  only  that  he  appropriated  generally  sums  of  money.  ]^' 

Bkbtt,  J. — AM  you  can  prove  is,  that  he  has  not  properly  Embezzkment. 
accounted  for  the  balance,  and  that  will  not  do. 

The  learned  Judge  then  directed  the  jury  to  return  a  verdict 
of  Not  guilty  on  the  first  count. 

The  prisoner  was  then  charged  with  embezzling  3{.  19&.  4(2., 
the  proceeds  of  a  post-office  order  received  by  him  on  behalf  of 
the  company,  and  for  which  he  had  not  accounted. 

This  was  the  subject  of  the  second  count  in  the  indictment. 

The  learned  Judge,  however,  said  that  the  mere  &ct  of  his  not 
entering  this  sum  in  his  book  was  not  non-accounting  for  it, 
although  it  might  be  evidence  of  it. 

Addison. — ^Non-entry  of  this  sum  is  evidence  of  a  specific  appro- 
priation. 

Bbbtt,  J. — I  cannot  say  there  is  no  evidence  of  it.  You  say 
he  has  not  entered  it  in  his  books,  but  how  do  you  know  that  he 
has  not  paid  it  over  ?  You  must  show  that  it  was  the  prisoner's 
duty  to  pay  over  eveiy  sum  he  received,  and  that  he  paid  it  away 
improperly.  The  directors  have  their  civU  remedy.  This  is  not 
the  case  of  a  simple  servant  who  was  bound  to  pay  over  money, 
but  a  trusted  agent  who  received  monevand  paid  money,  and  had 
to  account  for  the  balance.  The  cnminal  charge  against  the 
prisoner  cannot  be  sustained. 

The  jury,  by  his  Lordship's  direction,  returned  a  verdict  of 

Not  gviUy. 
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NORTHERN  CrROUIT. 

Manch£8teb  Assizes. 

Ma/rcK  15, 1869. 

(Before  Mr.  Justice  Bsstt.) 

RkO.  v.  BsSNADOm  AUD  0THIB8.(a) 

Bkndenoe^-^Dying  dedaraUan — "Be  quick,  or  I  shall  die** — 
Decerned  not  sworn  before  making  deda/raUon, 

A  consideraile  length  of  time  between  making  statement  and  time 
of  death  does  not  render  statement  inadmissible. 

On  a  trial  for  m/urder,  a  written  decUiraiion  of  the  deceased  was  put 
in  evidence  by  the  prosecution ;  the  decla/ration  waa  made  before 
a  nutgistrale.  The  deceased  said,  "  Be  quick,  or  I  shaU  die," 
but  did  not  die  for  nea/rly  three  weeks.  Deceased  was  not  sworn 
before  making  the  declaration: 

Held,  thai  the  decla/ration  was  admissible,  for  ths  deceased  thought 
he  was  going  to  die,  and  the  fact  that  he  did  not  die  for  nearly 
three  weeks  would  not  render  it  inadmissible.  It  is  not  abso- 
lutely necessary  thai  deceased  should  have  been  sworn, 

JOHN  BERNADOm,  Bartholomew  Galgani,  and  Joseph 
Boston  were  charged  with  the  wilful  murder  of  John  Oldhsun 
at  Ancoats,  on  the  31st  of  January  last. 

Hopwood  {Grimshanjo  with  him)  for  the  prosecution. 

Torr  {Oottinghann  with  him)  for  the  defence. 

From  the  evidence,  it  appeared  that  the  deceased,  in  company 
with  other  men  with  whom  he  had  been  drinking,  were  going  home 
together,  when  they  met  the  three  prisoners.  A  quarrel  took 
place,  knives  were  curawn,  and  the  deceased  received  a  wound  in 
the  neck,  which  eventually  caused  his  death. 

The  deceased  was  then  taken  to  the  infirmary,  and  was  there 
attended  to  by  the  house  surgeon,  Mr  Pinder,  from  whose 
evidence  it  appeared  that  the  deceased  was  exceedingly  faint  from 
loss  of  blood,  principally  from  a  punctured  wound  on  the  left  side 

(n)  Reported  by  H.  Thublow,  Esq.,  Barristor-at-Law. 


CRIMINAL  LAW   CASES.  317 

of  the  neck^  an  inch  below  the  angle  of  the  jaw.     It  was  three        ^■^• 
inches  deep^  and  three-quarters  of  an  inch  long.     It  had  been   BKRifiJx>Tn. 

done^  in  his  opinion^  with  some  sharp  instrument.     The  bleeding        

had  ceased  when  the  man  was  admitted^  and  witness  did  not  think        ^^* 
it  necessary  to  tie  the  arteiy.     The  bleedings  however,  recom-    Evidence-- 
menced  in  a  quarter  of  an  hour,  and  witness  thereupon,  thinloDg  Dying  dedara- 
that  the '  deceased   was  in  danger,  although  not  in  immediate        '''^ 
danger,  sent  for  a  magistrate  to  receive  hia  dying  declaration. 

Before  making  the  declaration,  deceased  said,  ^'  Be  quick,  or  I 
shall  die.''  He  was  not,  however,  sworn  when  he  made  the  decla* 
ration.     He  did  not  die  for  nearly  three  weeks. 

Hopwood  then  proposed  to  read  the  deposition  of  the  wounded 
man  as  a  dying  declaration. 

Cottingham  objected  to  the  deposition  being  read,  and  con- 
tended ^at  the  learned  judge  could  not  admit  it  as  evidence, 
unless  he  was  convinced,  beyond  doubt,  that  the  impression  upon 
the  mind  of  the  deceased  was  not  merely  that  he  should  die, 
but  that  dissolution  was  imminent  and  impending.  To  support 
this,  he  quoted  a  case  of  Beg.  v.  Woodcock  (1  Leach  C.  C.  500, 
502) ;  also  the  case  of  Bex  v.  Crockett  (4  C.  &  P.  544).  He 
also  contended  that  the  feeling  must  continue  to  the  time  of 
death,  and  that  this  was  not  the  case  with  the  deceased,  who 
rallied  afterwards,  and  therefore  must  have  had  hope  of  life.  In 
every  case  in  which  a  deposition  was  received  as  a  dying  decla- 
ration, death  had  invariably  taken  place  within  a  few  hours  or 
days.  In  this  case,  however,  there  was  a  space  of  nearly  three 
weeks  between  the  time  of  the  making  of  the  declaration  and  the 
actual  death  of  the  deceased.  This  very  fact  would  go  far  to 
prove  that  the  deceased  did  not  think  himself  beyond  hope  of 
recovery,  or  in  imminent  danger. 

Hopwood  said  that  each  case  must  be  taken  separately,  inas- 
much as  the  circumstances  in  each  differed  so  materially; 
some  judges  required  more  proof  in  these  cases  than  others.  It 
was,  of  course,  essential  to  the  admissibility  of  a  declaration  of  this 
kind  that  it  should  be  made  under  a  sense  of  impending  death. 
The  deceased  here  said,  '^  Be  quick,  or  I  shall  die.'*  He,  there- 
fore, considered  death  imminent ;  and  the  fact  that  he  did  not 
actually  die  for  nearly  three  weeks  ought  not  to  be  considered  as 
evidence  of  the  state  of  his  mind. 

Brett,  J.,  said  that  it  was  a  case  of  considerable  importance, 
and  he  would,  therefore,  consult  Mr.  Justice  Lush.  This  he  did, 
and  on  bis  return  into  court  gave  the  following  judgment. 
I  am  of  opinion  that  this  statement  is  admissible.  I  tdce  the 
law  to  be  that  two  facts  must  concur;  first,  that  the  deceased 
was  at  the  time  of  the  making  of  the  statement  in  such  a  condition 
that  his  death  was  imminent  and  impending,  and  that  he  was  in 
danger  of  dying  in  a  short  time  without  hope  of  recovery.  If 
these  two  circumstances  are  proved,  I  think  the  statement  is 
admissible.  It  is  not  necessary  to  decide  the  point  whether  the 
statement  would  have  been  rendered  inadmissible  by  the  fact  that 
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Reg.        the  deceased  after  having  made  the   declaratioii  had  himself 
BsBXADom.  ^V^  ^^  Tecaveij,  for  no  evidence  has  been  given  that  any  sach 

hope  was  revived.   The  fiict  of  his  living  so  long  woold  have  been 

i^Gif.       important  if  there  had  been  any  donbtas  to  his  actoal  danger,  bnt 

Evidau»—    ^^  mere  fact  of  his  lingering  on  vronld  not  do  away  with  the 

Dyiwj  declarw-  strong  oonclusTve  evidence  as  to  his  state  at  the  time.   He  refused 

''<w-        to  reserve  the  point,  inasmuch  as  he  said  he  had  been  fortified  in 

his  own  opinion  by  that  of  Mr.  Justice  Lush.    Ab  to  the  point 

whether  the  deceased  should  have  been  sworn  before  making 

the  statement,  he  said :  I  am  of  opinion  that  the  statement  is 

not  put  in  as  a  deposition,  but  only  as  a  dying  statement,  and  it 

was  not  necessary  to  swear  the  deceased  as  the  law  considers 

that,  if  a  man  beUeves  himself  dying,  it  is  equal  to  the  solemnity 

of  taking  an  oath. 


NOETBDBRN  CIRCUIT. 

Makchsster  SuiQcsB  Assizes. 

August  10,  1869. 

(Before  Mr.  Justice  Hayes.) 

Beq.   v.    STANCLIFFE.(a) 

Restitution  of  stolen  goods — 24  ^  25  Vict,  c.  96,  s.  100 — 

False  pretences. 

The  100th  section  of  24  ^  25  Vict.  c.  96  applies  to  cases  of  false 
pretences  as  well  as  felony  ;  and  the  fact  thai  the  prisoner  parted 
with  the  goods  to  a  bona  fde  pawnee  will  not  disentitle  the  original 
owner  to  the  restitution  of  the  goods. 

THOMAS  STANCLIPFE  was  convicted  of  having  obtained 
goods  by  £sdse  pretences  fi:*om  Frederick  Hudson. 
Kwyy  Q.C.  {Coventry  with  him)  for  the  prosecution. 
Torr  for  the  defence. 

From  the  evidence  it  appeared  that  the  prisoner  went  to  Mr. 
Hudson  and  represented  hmiself  as  manager  of  the  Oldham  Mill 
Bead  Company,  and  obtained  goods  from  him  to  the  amount  of 

(a)  Reported  by  H.  Thublow,  Esq.,  Barrister-at-Law. 


CRIMINAL   LAW  CASES.  319 

800Z. ;  the  prisoner  then  took  the  goods  to  a  pawnbroker  named        ^^ 
Davis,  and  obtained  from  Davis  large  advances  on  them^  and  gave    stancliffe. 

Davis  authority  to  sell  the  goods^  which  were  in  Davis's  posses-        

sion,  in  case  he,  the  prisoner,  was  unable  to  repay  the  money        i^^***- 
advanced  on  the  goods.  fUstihaimof 

The  goods  at  the  time  the  prisoner  was  convicted  were  in  the    sttdm  goods. 
possession  of  Davis. 

There  was  no  pretence  that  the  goods  came  into  the  possession 
of  Davis  otherwise  than  hond  fide  tor  value ;  Davis  was  called  as 
a  witness. 

Kayy  Q.C.,  on  behalf  of  Hudson,  the  prosecutor,  applied  to  the 
learned  judge  for  an  order,  under  24  &  25  Vict.  c.  96,  s.  100,  for 
the  restitution  of  the  property  then  in  possession  of  Davis  to 
Hudson. 

After  some  discussion,  his  Lordship  said,  that  before  he  made 
such  an  order,  it  would  be  right  that  Davis  should  appear  by 
counsel  to  show  cause  why  an  order  should  not  be  made. 

The  Bummona  was  heard  by  tie  learned  judge  in  his  private 
room. 

Jordcvrtj  for  Davis,  argued  that  there  was  no  precedent  for  such 
an  order  where  goods  were  obtained  by  false  pretences ;  all  cases 
in  which  an  order  for  the  restitution  of  goods  had  been  made  were 
cases  of  felony ;  and  where  goods  were  obtained  by  false  pretences, 
the  property  passed ;  it  was  not  so  in  felony.  To  support  this  he 
cited  White  v.  Owrdm  (10  0.  B.  919). 

Kay,  Q.O.  (with  him  Ooventry),  for  the  prosecutor  Hudson, 
argued  that  the  statute,  by  sect.  100,  revests  property  in  goods  to 
the  original  owner  on  conviction,  and  that  there  was  no  difference 
between  a  case  of  felony  and  the  case  of  goods  obtained,  by  &lse 
pretences ;  that  it  was  clearly  the  intention  of  the  Legislature  to 
provide  for  the  restitution  of  stolen  goods  to  their  proper  and 
original  owner ;  even  where  the  stolen  property  was  sold  in  market 
overt,  it  had  been  held  that  it  should  be  restored  to  the  proper 
owner.  He  cited  Howard  v.  Smith  (T.  R.  750),  and  Scattergood 
y.Sihest&r  (15  Q.  B.  506). 

Hates,  J.  (after  consulting  with  Hannen,  J.)  said,  that  it 
was  a  simple  question  of  the  meaning  of  the  statute.  Here 
the  conviction  had  been  obtained  by  the  person  who  was  origi- 
nally the  owner  of  the  goods,  and  the  question  was  whether 
the  fact  that  the  prisoner  had  parted  with  the  possession  of  them 
to  a  bona  fide  pawnee  had  disentitled  the  original  owner  to  a 
restitution  of  the  goods  ?  He  was  of  opinion  that  it  had  not, 
but  the  prosecutor  Hudson,  the  original  owner,  was  entitled  to 
restitution.  Now,  it  would  appear,  from  the  cases  of  Scatter^ 
good  V.  SUvester,  and  Howard  v.  Smith,  that  even  where 
stolen  property  was  parted  with  by  the  thief  in  market  overt,  the 
property  was  revested  in  the  original  owner  on  conviction.  In 
such  cases  the  ownership  was  transferred  quite  as  effectually  by  the 
sale  in  market  overt  as  could  be  done  by  the  sale  or  pawn  of  goods 
obtained  by  false  pretences ;  the  cases  are  therefore  quite  analo- 
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^^'        gous.    The  statute  revested  the  property  in  the  goods  in  the 
STANoim.    orig"^^  owner,  and  he  was  therefore  entitled  to  his  order. 

1869.  Order  made. 


RatitutUmof 
ttoien  goods. 


In  the  case  of  Beg.  v.  Ford,  at  the  same  assizes,  a  similar 
application  was  made,  but  was  refused  by  Hayes,  J.,  on  the  ground 
that  the  person  who  had  bought  the  goods  from  Ford,  and  on 
whom  the  order  would  have  to  be  made,  had  not  been  called  aa 
a  witness. 


KORTHBRN  CIECUIT. 

LiVEBPOOL   SUHMBB  ASSIZSS. 

August  16,  1869. 

(Before  Mr.  Justice  Hannibn.) 

Beg.  v.  Howis.(a) 

Forgery — Promissory  note-^SeaTnan^s  advance  note. 


Prisoner  forged  a  seama/n^s  advamM  note.    He  was  indicted  for 

forgvng  or  uttering  a  certmn  promissory  note  or  order  for  ihs  jptfy- 

m^ent  of  money : 
Held,  that  a  seannan^s  adva/nce  note  was  not  a  promissory  note  or 

order  for  panfmerd  of  money,  a/nd  that  the  indictment  was  there^ 

fore  bad. 

JAMES  ALFRED  HOWIE  was  indicted  for  having  at  Liver- 
pool,  on  the  21st  of  June  last,  feloniously  forged  and  uttered 
a  certain  promissory  or  order  for  payment  of  4Z.,  with  intent  to 
defraud. 

Fletcher  for  the  prosecution. 
Cottinghami  for  the  defence. 

(a)  Reported  by  H.  Thurlow,  Esq.,  Bturister-^ftt-Lair. 
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The  instrament  which  the  prisoner  was  charged  with  having  R«». 

forged  was  a  seaman's  advance  note.  Howns. 

The  following  is  a  copy  of  it :  

_                                                                  .  1869. 

''B.     £4  0  0.  

"  Agreement  made  at  Liverpool  this  16  th  day  ^^ 

of  Jmie,  1869. 

"  Ten  days  after  the  ship  Candidate  sails  from  the  port  of  Liver- 
pool the  undersigned  do  hereby  promise  and  agree  to  pay  to  any 
person  who  shall  advance  four  pounds  to  J.  A.  Howie  on  this 
agreement  the  sum  of  four  pounds,  provided  the  said  J.  A.  Howie 
shall  sail  in  the  said  ship  from  the  said  port  of  Liverpool. 

(Signed)  "J.  H.  Ismat  &  Co. 

"  H.  Palmer,  Master. 

"Payable  at  10,  Water-street,  Liverpool.'* 

The  note  was  indorsed  on  the  back  with  the  signature  "  James 
Howie.'' 

On  the  21st  of  June  the  prisoner  presented  the  note  to  Mr. 
Taylor,  a  publican  residing  in  Liverpool,  whom  he  had  previously 
known,  and  informed  him  that  he  was  engaged  as  third  steward 
on  board  the  Halton  Towers,  a  vessel  belonging  to  Messrs.  Ismay 
and  Co.,  of  Liverpool.  The  prisoner  then  asked  Mr.  Taylor  to 
advance  him  SI.  on  the  note,  which  he  produced.  Having  exa- 
mined the  note,  and  seeing  that  it  purported  to  be  signed  by 
Messrs.  Ismay  and  Co.,  and  thinking  the  signature  genuine,  Mr. 
Taylor  advanced  3?.  to  the  prisoner. 

Evidence  was  produced  which  proved  that  the  signature  had 
not  been  written  on  the  advance  note  by  Messrs.  Ismay  and  Co., 
or  by  anyone  in  their  employment,  or  who  had  authority  to 
do  so. 

Oottinghcmi  objected  that  the  indictment  was  bad.  It  charged 
the  prisoner  with  having  forged  a  certain  promissory  note  or 
order  for  the  payment  of  money.  Now  the  advance  note  was 
neither  a  promissory  note  nor  an  order  for  the  payment  of 
money,  but  it  was  an  agreement  to  pay  a  certain  sum  of  money 
under  certain  conditions,  and,  unless  those  conditions  were 
fulfilled,  the  advance  note  was  useless.  With  a  promissory  note 
there  was  no  condition;  neither  was  there  any  condition  in  an 
order  for  payment  of  money,  as  in  a  cheque.  The  indictment 
was,  therefore,  clearly  bad. 

Hannsn,  J. — I  am  of  opinion  that  the  objection  is  a  good  one. 
An  advance  note  being  an  agreement  to  pay  under  certain  condi- 
tions removes  it  from  the  class  of  promissory  notes  or  cheques, 
which  are  peremptory  orders  to  pay,  without  any  condition  aJB^ed 
to  them.  Under  these  circumstances  I  am  of  opinion  that  the 
objection  taken  by  Mr.  Cottingham  is  fatal  to  the  prosecution, 
and  the  indictment  must  be  quashed.  I  shall,  however,  order 
another  one  to  be  preferred. 

Indictment  quashed. 

VOL.  XI.  Y 
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NORTHERN  CIRCUIT. 

LiYSBPOOL  Stjhheb  Assizeb. 

August  13,  1869. 

(Before  Mr.  Justice  Hannen.) 

Reg.  v.  CABBOL.(a) 

Evidence — Depositions  signed  by  magisi/rate-^8ignatii/re  on  last 

page  only — 11  ^  12  Vict.  c.  42,  s.  17. 

Where  the  deposition  of  a  deceased  person  is  on  separate  sheets  it  is 
not  necessary  that  the  ma^gistrate  before  whom  such  deposition  is 
taken  should  sign  his  name  on  each  separate  sheet,  but  it  is  suffix 
dent  that  the  magistrate  should  sign  his  name  on  the  last  sheet. 

MICHAEL  CARROL  was  indicted  for  the  manslaughter  of 
Samuel  Kingsbeny  at  Liverpool  on  the  6th  of  June  last. 

Potter  for  the  prosecution. 

Cum/mins  for  the  prisoner. 

Previous  to  the  evidence  being  gone  into,  the  deposition  of  the 
deceased  taken  before  the  magistrate  was  put  in  to  be  read. 

Gv/mnvins  objected  to  its  being  read,  on  the  ground  that  the 
magistrate's  signature,  before  whom  the  deposition  was  taken, 
appeared  on  the  last  page  sheet  only,  and  not  on  each  separate 
sheet  as  required  by  the  act  (11  &  12  Vict.  c.  42,  s.  17). 

Potter. — The  deposition  was  taken  in  the  usual  way,  and  it 
never  could  have  been  the  intention  of  the  act  of  Parliament  that 
each  separate  sheet  should  have  the  magistrate's  signature  upon 
it.  The  act  of  Parliament  (11  &  12  Vict.  c.  42,  s.  17)  says,  vif 
such  deposition  purport  to  be  signed  by  the  justice  by  or  before 
whom  the  same  purports  to  have  been  taken,  it  shall  be  lawful  to 
read  such  deposition  as  evidence  in  prosecution.''  There  is  no 
mention  of  separate  sheets  being  signed  separately ;  besides,  they 
cannot  be  taken  to  be  entirely  separate,  for  they  are  fastened 
together  at  the  top,  and  are  therefore  to  be  read  as  one  deposi- 
tion.    If  it  was  necessary  that  the  magistrate's  signature  should 

(a)  Reported  by  H.  Thurlow,  Esq.,  Barrister-at-Law. 
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appear  on  each  separate  sheet,  the  deposition  would  then  become        ^"^^ 
several  depositions,  and  not  one.     The  prisoner  has  had  also  every      Carrol. 

opportunity  of  cross-examining,  as   required  by  sect.  17.     The        

evidence  is,  therefore,  clearly  admissible.  ^^* 

Hannek,  J. — There  is  nothing  in  the  statute  which  requires  Evidence-^ 
that  a  deposition  should  be  signed  by  the  magistrate  at  the  foot  Depositions. 
of  each  page.  I  do  not  know  whether  it  is  usual  to  do  so,  but  it 
is  not  required  by  the  statute.  The  only  use  of  the  signature  at 
the  foot  of  each  page  would  be  to  show  that  each  page  was  part 
of  the  original  document.  As  it  is,  therefore,  signed  by  the 
magistrate  on  the  last  page,  I  take  that  to  be  sufficient. 

Ouilty. 


CENTRAL  CRIMINAL  COURT. 

January  Sessions,  1869. 

(Before  Mr.  Justice  Keating.) 

Reg.  v.  Campbell,  (a) 

Murder — Sliooting — Intent  to  Mil — Evidence. 

Where  a  person  fires  at  cmother  a  firearm  knowing  it  to  he  loaded, 
and  therefore  intending  either  to  hill  or  to  do  grievous  bodily 
harm,  if  death  ensues  the  crime  is  murd^ ;  and  if  in  such  case 
the  person  who  finres  the  weapon,  though  he  does  not  know  that 
it  is  loaded,  has  taken  no  ca/re  to  ascertain,  it  is  ma/nsloAJighter. 

THE  prisoner  was  indicted  for  the  murder  of  John  Moir.  He 
was  also  arraigned  on  the  coroner's  inquisition  for  man- 
slaughter. That  is,  the  first  count  stated  that  he  of  '*  malice 
aforethought  feloniously  did  kill  and  murder;''  the  other,  that  he 
feloniously  did  kill. 

O.  8.  Griffiths  and  H.  T.  Hunt  for  the  prosecution. 

Digby  Serymcur  and  Macdonald  for  the  defence. 

The  prisoner  lodged  with  the  mother  of  the  deceased,  who  also 
with  his  brother  Uved  in  the  same  house.  They  all  dined 
together  on  Christmas-day  with  some  friends.  The  prisoner  was 
noisy  and  obnoxious ;  and  some  trifling  circumstances  were  proved 
which  might  have  led  to  some  quarrd,  but  it  did  not  appear  that 

(a)  Reported  by  W.  F.  Finlason,  Esq.,  Barrister-at-Law. 
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they  liad.  Not  long  afterwards  they  went  upstairs  together 
to  the  room  of  the  deceased.  The  prisoner  a^ed  deceased  to 
wrestle  with  him,  but  he  refused.  The  prisoner  took  up  a 
rifle  which  was  in  the  room,  and  was  kept  unloaded,  and  went 
into  an  adjoining  room  where  ammunition  was  kept.  In  a 
few  moments  he  came  back  into  the  room  and  pointed  the  rifle 
towards  the  deceased.  Being  asked  what  he  was  going  to  do,  he 
said  '*  I  am  going  to  put  out  the  light.''  The  rifle,  however,  was 
held  above  the  glass  of  the  lamp,  and  levelled  at  the  deceased. 
The  prisoner  fired  at  and  shot  him  through  the  head,  killing  him 
on  the  spot.  The  brother  came  up,  and,  asking  what  he  had 
done,  the  prisoner  said,  ''  I  liked  Jack,  and  don't  mind  swing- 
ing for  Imn  !"  And  to  another  he  said,  ''  It  is  done  now, 
and  can't  be  helped — I  can  only  swing  for  him."  A  bullet 
was  found  in  the  waU  of  the  room  where  the  gun  was  fired, 
and  also  a  rifle  stopper,  and  the  stopper  was  found  in  the 
wound,  when  it  was  inferred  that  it  was  fired  with  the  stopper  on. 
And  it  was  suggested  on  the  part  of  the  defence  that  the  prisoner 
must  have  fired  it  pulling  the  trigger,  and  not  thinking  or  not 
knowing  that  it  was  loaded.  But,  on  the  other  hand,  there  was 
evidence  that  the  rifle  was  kept  unloaded,  and  that  he  knew 
that  the  ammunition  was  kept  in  the  next  room,  and  that  he  was 
absent  long  enough  to  load  it ;  and  it  did  not  appear  that  he  said 
anything  to  show  that  he  had  pulled  the  trigger  under  the  impres- 
sion that  the  gun  was  unloaded. 

Kbatino,  J.,  to  the  jury.  —  The  question  is  reduced  to  this. 
Whether  you  are  satisfied  that  the  prisoner  firod  the  gun  knowing 
it  to  be  loaded,  intending  to  kill  or  to  do  grievous  bodily  harm  r 
K  he  fired  it  at  the  deceased,  or  anyone,  knowing  it  to  be  loaded, 
the  intent  is  to  be  presumed,  and  firom  the  intention  to  kill  the 
malice  aforethought  is  implied  in  law.  If  you  are  satisfied  the 
prisoner  did  not  know  the  gun  was  loaded,  then  he  cannot  be 
convicted  of  murder,  and  Qie  question  will  be  one  of  man- 
slaughter. As  to  that,  I  direct  you  that,  if  a  man  take  a  gnn,  not 
knowing  whether  it  is  loaded  or  unloaded,  and  using  no  means  to 
ascertain,  and  fires  it  in  the  direction  of  any  other  person,  and 
death  ensues,  he  is  guilty  of  manslaughter. 

QuUty  of  mcmslaugJUer^ 
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CENTRAIi  CRIMINAL  COURT. 

January  Sessions^  1869. 

(Before  Mr.  Justice  Lush.) 

Reg.  V,  Shepherd  Am)  others,  (a) 

Conspiracy — 6  Oeo.  4,  c.  129,  and  22  Vict.  c.  34 — Conspiracy  to 
force  worhmen  to  Iswve  their  employment. 

On  an  indicfmient  under  6  Oeo.  4,  c.  129,  *.  3,  for  conspiracj  to 
force  workmen  to  lea/ve  their  employment,  the  evidence  being  that 
the  defendants  merely  waited  outside  the  place  where  the  work- 
men were  employed,  amd  iried  to  induce  them  not  to  work  there, 
amd  that  their  condAict  was  civil  and  peaceable : 

Held,  that  the  question  was,  whether  th&y  had  endea/voured  to  control 
the  free  action  or  overcome  the  free  wUl  of  the  workmen  hy  force 
or  intimidation.  If  there  had  been  merely  persvusion,  no  matter 
what  the  consequence  of  it  was,  peaceable  and  vm^iccompamed 
by  menace  or  violence,  this  would  not  render  the  defmdarvts 
amiendble  to  criminal  justice  on  such  a  cha/rge,  they  being  then 
protected  by  22  Vict.  c.  84. 

NDIOTMENT  under  the  6  Geo.  4,  c.  129,  s.  3,  for  con8piracy(6) 
to  force  workmen  to  leave  their  employment,  and  stated  in 

(d\  Reported  by  W.  F.  Fiklason,  Esq.,  Barrister-ai-Law. 

{Jb)  The  act  of  6  Geo.  4,  o.  129,  a.  3,  which  proyided  that  if  any  person  should  ^  by 
threats  or  intimidation,  or  by  molesting,  or  in  any  way  obstructing  another,  force,  or 
endeavour  to  force,  any  journeyman,  manufacturer,  workman,  or  other  penon  hired 
or  employed  in  any  manufacture,  trade,  or  business  to  depart  from  his  hiring,  employ- 
ment, or  work,  or  prevent  or  endeavour  to  prevent,  any  journeyman,  not  being  hired 
or  employed,  from  hiring  himself  to,  or  from  accepting  work  from,  any  person  or 
persons,  or  shall  molest  or  in  any  way  obstruct  another,  for  the  purpose  of  forcing  or 
inducing  such  person  to  belong  to  any  club  or  association,  or  of  his  refusing  to  comply 
with  any  rules  made  to  obtain  an  advance  or  reduce  the  rates  of  wages,  or  to  lessen  or 
alter  the  hours  of  working ;  or  if  any  person  shall  by  violence,  or  by  threats  or  intimi- 
dation, or  by  molesting,  or  in  any  way  obstructing  another,  force,  or  endeavour  to  force, 
any  manufacturer  or  person  carrying  on  any  trade  or  business  to  make  any  alteration 
in  his  mode  of  regulating,  mani^;ing,  conducting,  or  carrying  on  such  manufacture, 
trade,  or  business,  he  shall  be  imprisoned  for  three  months."  A  subsequent  act 
(22  Vict.  c.  84)  enacted  that  "no  workman  or  other  person,  by  reason  merely 
of  his  entering  into  an  agreement  with  any  workman,  or  by  reason  merely  of  his 
endeavouring  peaceably,  and  in  a  reasonable  manner,  and  without  threat  or  intimida- 
tion, direct  or  indirect,  to  persuade  others  to  cease  or  abstain  from  work,  shall  be 
doomed  or  taken  to  be  guilty  of  **  molestation  **  or  ^  obstruction  *'  within  the  meaning  of 
the  said  act  of  6  Oeo.  4.** 
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Rto.        various  counts,  that  Benjamin  Shepherd,  Joseph  Brayne,  Alfred 
Shxphbrd     Cook,  William  Emmett,  sen.,  and  William  Emmett,  jun.,  had  by 

threats,   intimidation,   and    molestation,   endeavoured    to    force 

1809.        various  journeymen,  hired  and  employed,  to  depart  from  their 

Coiispiracu    l^^^g  ^^^  employment,  and  had  by  threats,  intimidation,  and 

molestation,  endeavoured  to  prevent  various  journeymen  not  being 

hired  from  hiring  themselves,  and  being  employed  contra  f(yrmam 

statuti. 

F.  H.  Lewis  and  Besley  were  for  the  prosecution. 

Pamj,  Serjt.,  and  Bronsby  were  for  the  defendants. 

The  prosecutor  carried  on  business  as  a  manufacturer  of  shoes, 
and  employed  120  men.  Some  of  his  workpeople  were  in  the 
habit  of  taking  materials,  and  making  the  goods  at  their  own 
homes.  In  November,  a  misunderstanding  arose  respecting  prices 
of  labour,  and  a  number  of  persons  left  his  service.  They  gave 
no  decided  reason  why  they  left,  but  simply  returned  their  work 
— some  of  them  bringing  it  back  in  a  finished  and  others  in  an 
unfinished  condition.  Witness  had  suggested  an  arbitration,  but 
the  elder  Emmett  said  he  was  afraid  he  could  not  bring  that 
about,  and  the  suggestion  was  not  adopted.  After  the  men  left, 
the  defendants  began  walking  up  and  down  in  front  of  his  pre- 
mises, stopping  persons  who  were  applying  for  work,  as  well  as 
those  who  took  work  away.  They  were  not  generally  in  company, 
but  two  or  three  of  them  walked  the  street  at  a  time.  The  men 
were  mistaken  as  to  a  reduction  being  made  in  the  prices,  and  he 
endeavoured  to  satisfy  their  minds  that,  on  the  contrary,  there 
had  actually  been  an  advance. 

A  policeman  said  he  was  employed  to  watch  the  defendants, 
and  saw  them  at  times  opposite  Mr.  Glow's  shop,  stopping  persons 
going  in  and  coming  out.  He  once  heard  Shepherd  tell  a  child 
he  had  no  business  to  carry  the  work  away,  as  the  shop  was  on 
strike.  Another  officer  said  the  prisoners  Cook  and  Brayne  were 
taken  into  custody  on  suspicion  of  being  in  the  street  for  an 
unlawful  purpose ;  and,  on  their  refusiug  to  give  their  names  and 
addresses,  they  were  removed  to  the  police  station.  They  then 
stated  they  were  employed  by  Emmett  to  watch  Mr.  GleVs  shop, 
and  after  a  time  they  were  liberated. 

A  porter,  in  the  employ  of  the  prosecutor,  said  he  was  stopped 
when  leaving  his  master's  premises,  and  he  was  told  not  to  go  there 
for  work.  Several  workmen  gave  similar  testimony,  admitting, 
however,  that  the  defendants  were  civil,  and  their  demeanour 
perfectly  respectable. 

Parry,  Serjt.  (at  the  close  of  the  case),  submitted  there  was 
no  case  to  go  to  the  jury,  and  that  the  defendants  had  not  by  their 
conduct  brought  themselves  within  the  law.  They  had  not 
conducted  themselves  violently,  nor  used  threats  or  intimidation 
of  any  kind,  but  had  merely  spoken  to  their  fellow  workmen  with 
a  view  to  persuade  them  to  cease  work,  as  they  had  a  perfect  right 
to  do. 

Lewis,   F.  K,  relied  on  Reg,  v.  Dridtt   (10   Cox  Crim.  Cas. 
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592)^  as  showing  that^  if  any  set  of  men  agreed  among  them- 
selyes  to  coerce  liberty  of  mind  and  thought  by  compulsion 
and  restraint^  they  would  be  guilty  of  a  criminal  offence — 
namely^  that  of  conspiring  against  the  liberty  of  mind  and 
freedom  of  will  of  those  towards  whom  they  so  conducted 
themselves.  The  learned  judge  explained  that  coercion  or  com- 
pulsion meant  something  that  was  unpleasant  and  annoying 
to  the  mind^  and  he  laid  it  down  as  clear  and  undoubted  law  that 
if  two  or  more  persons  agreed  that  they  would  by  such  means 
co-operate  together  against  the  liberty  of  the  individual^  they  would 
be  guilty  of  an  indictable  offence.  It  was  clear  by  other  portions 
of  that  judgment  that  the  system  of  picketing  was  illegal^  so  that 
the  defendants  in  this  case  had  no  right  to  stand  aU  day  about 
their  master's  shop  addressing  their  fellow  workmen  witK  such 
words  as,  "  You  know  this  shop  is  on  strike ;  you  have  no  right  to 
take  work  away,  and  you  are  injuring  our  society.'' 

Lush,  J.,  said  if  the  defendants  had  known  the  addresses  of  the 
men  they  might  have  gone  round  to  them  to  persuade  them  from 
working,  and  this  would  have  been  perfectly  legal.  The  question 
in  the  case  waa.  Whether  they  had  done  wrong  by  waiting  for 
them  in  the  street  f  To  bring  them  within  the  terms  of  the 
act  of  22  Vict.,  there  must  have  been  threats  or  molestations 
otherwise  than  by  endeavouring  peaceably  and  in  a  reasonable 
manner  to  persuade  others  to  cease  or  abstain  from  work.  In  a 
similar  case  tried  before  him  at  Leeds,  he  remembered  teUing  the 
jury  that  the  defendants  had  a  perfect  right  to  persuade,  and  that 
in  order  to  do  so  they  must  have  access  to  the  persons  whom 
they  wished  to  persuade.  If  they  did  that  in  a  peaceable  manner, 
their  conduct  would  be  lawful.  In  the  case  cited  the  parties 
charged  were  guilty  of  conduct  such  as  any  reasonable  person 
would  call  intimidation.  They  abused  their  fellow  workmen, 
shouted  and  hooted  at  them,  and  were  otherwise  violent  in  their 
conduct.  He  agreed  entirely  with  what  Baron  Bramwell  had  said ; 
but  the  question  was  whether  it  applied  to  the  present  case.  It 
was  very  important  that  the  law  should  be  settled  in  regard  to 
these  matters.  The  better  way  would  be  to  take  the  opioion  of 
the  jury  on  the  case,  and  reserve  the  question  for  the  Court  of 
Criminal  Appeal.  In  summiug  up,  the  learned  judge  said  the 
defendants  were  charged  with  conspiring  togetner  to  do  an 
unlawful  act.  The  act  stated  that  if  violence  was  used,  either 
to  persons  or  property,  or  threats,  intimidation,  molestation,  or 
obstruction,  then  the  persons  offending  brought  themselves 
within  the  terms  of  the  law.  In  this  case  the  question  \vhich 
they  would  have  to  decide  was,  whether  the  defendants  did 
endeavour  to  control  the  free  agency,  or  overcome  the  free  will,  of 
their  fellow  workmen  by  force  or  intimidation;  and,  if  so,  they 
would  be  guilty  of  the  offence  imputed  to  them ;  but  if  there  had 
been  merely  persuasion,  no  matter  what  the  consequences  were, 

then  it  would  not  be  at  all  an  unlawful  act. 

Acquitted. 


Rbo. 

V. 
SUEPHEBI). 


1369. 
Cofupiracy, 
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HOME  CIKCUIT. 

SuRSST  Sfkixg  Assizes,  1869. 

(Before  Mr.  Justice  Btlss.) 

Bso.  r.  WiLLiA]isoK.(a) 

Falge  pretences — MUrepreseniation  as  to  ra7u«  of  business. 

A  false  representation  (u  to  the  value  of  a  business  will  nai  sustain 
an  in*1ictmeni  for  obtaining  money  by  fah^  pretences. 

On  an  indictment  for  obtaining  money  by  false  pretences,  U  appeared 
that  the  prisoner,  on  engaging  an  assistant  from  whom  he  received 
a  deposit,  represented  to  him  that  he  ivas  doing  a  good  business, 
and  that  he  had  suld  a  go*yd  business  for  a  certain  large  sum, 
whereas  the  business  iras  icorthless,  and  he  had  been  bankrupt  : 

Held,  that  the  indictment  could  not  be  sustained  upon  either  of  the 
representa  tions, 

INDICTMEXT  for  obtaining  money  from  one  S.  bj  means  of  fSdse 
pretences  laid  being,  (1)  that  the  prisoner  was  then  doing  a  good 
bnsiness ;  (2)  that  he  said  that  he  had  sold  a  good  business  for 
300/. ;  (3)  that  it  was  necessary  for  his  safety,  if  he  engaged  S.  as 
his  assistant,  that  he  should  have  from  him  a  deposit  of  50/. 

There  was  a  second  indictment  charging  diat  the  prisoner 
obtained  money  fit>m  one  W.,  by  fisdsely  pretending,  (1)  that  he 
was  then  doing  a  business  with  retoms  of  100/.  a  week;  (2)  that 
he  had  sold  a  bnsiness  for  300/. 

LiUey  for  the  prosecution. 

Oppenheim  for  the  prisoner. 

On  the  first  indictment  the  prosecntor,  S.,  who  had  be  on 
engaged  by  the  prisoner  as  assistant,  was  called  to  prove  the 
representations,  and  to  show  that  npon  the  fiuth  of  the  represen- 
tation he  entered  into  an  engagement  with  the  prisoner  for  a  small 
salary  and  half  profits,  and  also  deposited  50/.  as  a  security, 
whereas  in  truth  the  business  was  worthless,  and  the  prisoner  a 
bankrupt.  He  stated  that  he  had  deposited  the  money  in  the 
belief  that  the  prisoner  "  had  a  good  business." 

(a)  Reported  by  W.  F.  Fcnofiox.  Es.|^  Barrister-al-Lav. 
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B^LES^  J.   (to  the  counsel  for  the  prosecution). — On  which  of        ^^• 
the  pretences  do  you  rely  ?    It  is  like  the  case  of  a  sale  of  a  husi-   wiluamson. 

ness  with  exaggerated  representations  of  its  value^  upon  which,        

though  fraudulent,  an  indictment  will  not  lie.  ^^^^• 

LUley  said  he  relied  on  the  prisoner's  representations  that  he  pcUse  pretences, 
was  doing  a  good  business,  and  that  he  had  sold  a  business  for 
800Z. 

Byles,  J. — ^The  latter  is  too  remote.  You  might  as  well  go 
back  to  any  former  transaction  of  which  he  had  given  a  represen- 
tation— that  is  too  remote.  As  to  the  other,  have  you  any  case  in 
which  it  has  been  held  that  on  the  sale  of  a  business — the  vendor 
saying  it  was  a  good  business — ^he  has  been  thus  indicted  ?  (No 
such  case  was  cited.)  (a)  This  appears  to  be  rather  matter  for  an 
action  for  false  representation  than  for  a  criminal  prosecution. 

Lilley  urged  that  here  the  pretence  was  more  entirely  false  than 
in  any  previous  case,  for  the  man  was  a  bankrupt. 

Btles  J. — ^There  is  no  pretence  laid  that  he  was  not  a  bank- 
rupt. The  pretence  laid  is  that  he  had  a  good  business.  It  is 
like  the  case  of  a  sale  of  a  business  upon  such  a  representation. 
No  doubt,  if  the  business  was  worthless,  there  was  a  gross  exag- 
geration, probably  fraudulent;  but  is  it  a  case  for  an  indictment 
K)r  obtaining  money  by  means  of  false  pretences  ?  K  so,  an 
indictment  would  lie  in  every  case  of  a  false  and  fi*audulent  repre- 
sentation of  the  value  of  a  business.  Unless  some  authority  to  the 
contrary  can  be  cited,  I  must  rule  against  the  prosecutor. 

No  case  being  cited, 

Btles,  J.  directed  the  jury  to  acquit  the  prisoner,  on  the  ground 
that  sach  a  representation,  although  grossly  fraudulent,  was  not 
the  subject  of  a  criminal  proceeding. 

Not  guilty. 

No  evidence  was  offered  on  the  other  indictment. 

(a)  And  see  Beg,  t.  Watson  (20  L.  J.  18,  M.  0.),  contra. 
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HOME  CIRCUIT. 

Kent  Summer  Assizes^  1869. 

(Before  Kjjllt,  C.B.) 

Reo.  v.  Atkinson  and  others. (a) 

Biot — Evidence  of  liability  for. 

On  an  indictment  for  riot,  persons  are  not  liable  merely  on  account 
of  their  having  been  present  and  among  the  mob,  even  although 
they  had  the  power  of  preventing  it,  unless  they  by  word  or  act 
helped,  incited,  or  encouraged  it. 

In  such  a  case,  the  riot  arising  out  of  an  election,  the  evidence 
againM  the  prinxApal  defendant  was  that  he  took  a  strong  interest 
in  the  election,  and  was  present  when  there  was  a  serums  riot  a7id 
a  systematic  aUack  upon  the  hcyases  of  the  opposite  party,  and 
finally  upon  the  polling  booths;  that  many  of  the  rioters  were  in 
his  own  employment;  that  he  did  nothing  to  restrain  them,  and 
that  when  asked  to  do  so  he  only  laughed: 

Held,  that  there  was  no  evidence  against  him,  nor  against  any  others 
who  were  present,  except  such  as  were  proved  by  word  or  act  to 
have  taken  part  in,  helped,  or  incited  to  the  riotous  proceedings, 

■ 

INDICTMENT  against  Atkins^  Bevan^  and  twelve  other  persons 
for  riot.  It  stated  that  the  defendants  and  divers  other  evil- 
disposed  persons^  to  the  jurors  unknown,  at  North  fleet,  un- 
lawfully, riotously,  and  tumultuously  did  assemble  together  to 
the  disturbance  of  the  public  peace ;  and,  being  so  assembled, 
did  unlawfully  and  with  force  injure  the  dwelling  place  of  one 
Wood,  contra  forma/m  statuti  et  contra  pacem. 

Thirteen  other  counts,  each  charging  as  before,  that  the  defen- 
dants injured  the  house  of  some  other  person. 

Fifteenth  count. — That  the  defendants,  with  divers  other  ill- 
disposed  persons  being  there  armed  with  sticks,  staves,  and  other 
oflfensive  weapons,  did  unlawfully,  riotously,  and  continuously  make 
a  great  noise,  riot,  and  disturbance,  for  a  long  time,  to  the  great 
disturbance  and  terror  of  the  Hege  subjects  of  the  Queen — co7itra 
pacem. 

The  defendants  pleaded  not  guilty. 

(a)  Reported  by  W.  F.  Finlabon,  Esq.,  Barrister-at-Law. 


Biot. 
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The  bill  had  been  found  by  the   grand  jury  of  Kent^   and        Rk» 
had  been  removed  into  the  Queen's  Bench  by  certiorari,  and  now    atonbon 
came  down  for  trial.  

Hawkins,  Ballantine,  Serjt.,  Barrow,  and  Bosher,  for  the  prose-        1869. 
cution. 

Denman  and  Poland  were  for  Bevan,  the  principal  defendant. 

Parry,  Serjt.,  Sleigh,  Serjt.,  and  J.  C.  Matlien,  for  the  other 
defendants. 

This  was  a  prosecution  for  riot,  on  the  occasion  of  the  first 
election  for  the  new  parliamentary  boroughs  of  Gravesend,  com- 
prising Qravesend,  Milton,  and  Northfleet.  On  the  day  of  the 
election  (17th  of  November,  1868),  about  nine  o'clock  in  the  morn- 
ing, the  Conservative  candidate  was  in  amajority  of  ninety,  and  upon 
this  becoming  known  at  Northfleet  two  bands  of  music  from  Green- 
hithe  and  Gravesend,  which  had  been  playing  about  the  neigh- 
bourhood all  the  morning,  with  banners,  united  together,  and,  at 
the  head  of  a  large  mob,  proceeded  through  the  town.  The  mob 
as  they  went  threw  volleys  of  stones  and  brickbats  at  the  houses 
known  to  belong  to  the  supporters  of  the  Conservative  candidate, 
and  broke  the  windows.  Some  of  the  brickbats  which  had  been 
thrown  and  picked  up  were  produced,  and  were  large  enough  to 
kill  any  person  who  might  have  been  struck  by  &em.  These 
outrages  were  all  committed  on  the  houses  of  Conservative  voters, 
and  were  therefore  clearly  the  result  of  some  concerted  plan  of 
action  on  the  part  of  their  opponents.  In  the  end  the  polling  booth 
at  Northfleet  was  beset,  and  ultimately  destroyed.  Early  in  the 
case  it  became,  as  the  Lord  Chief  Baron  observed,  abundantly 
established  that  there  had  been  a  serious  riot,  and  the  only  ques- 
tion was  as  to  the  liability  of  the  difierent  defendants,  and 
especially  of  the  principal  defendant  Bevan.  As  to  him  the 
evidence  appeared  to  be  this :  that  he  took  a  prominent  part  at 
the  election  as  one  of  the  supporters  of  the  Liberal  party ;  that 
he  was  the  employer  of  some  hundreds  of  men  at  a  Hme  factory 
at  Northfleet ;  that  many  of  the  rioters  were  men  in  his  employment, 
who  had  leave  for  the  day  from  the  factory ;  that  he  was  at  the 
poll  booths  at  Northfleet  when  the  mob  "packed'^  the  approaches 
so  closely  that  no  persons  could  vote  against  the  Liberals ;  that 
many  of  those  who  thus  ''packed*'  the  approaches  were  men  in 
his  employment ;  that  he  was  there  in  the  morning ;  that  he  made 
no  efibrts  to  induce  them  to  leave ;  and  that  when  asked  to  do  so 
he  only  laughed.  It  being  admitted  that  this  was  all  the  evidence 
against  him, 

Kelly,  C.B.,  ruled  that  the  evidence  was  not  sufficient  against 
him,  and  directed  his  acquittal.  It  might  be,  he  said,  that  the 
defendant  had  the  power  of  using  his  influence  among  the  men  in 
his  employment  to  prevent  them  from  continuing  this  riotous 
proceeding,  and  that  he  did  not  endeavour  to  rio  so.  But,  even 
if  there  were  good  ground  for  believing  that  he  might  have  pre- 
vented these  proceedings,  he  was  not  on  that  account  responsible 
for  them.     Whatever  suspicion  might  arise  that  he  might  have 
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pat  a  stop  to  these  oatraf^,  there  was  not  sufficient  evideace  to 
render  hun  criminally  liable  for  them^  and  he  mnst  therefore  be 
acquitted. 
Id09.  ^  verdict  of  not  gnilty  was  accordinglj  entered. 

j^^  The  case  proceeded  against  the  other   defendants,  and,   as 

regarded  five  of  them,  there  was  evidence  that  they  had  com- 
mitted acts  of  yiolenoe- — that  is,  that  they  had  thrown  stones,  or 
helped  to  hnstle  voters,  and  obstruct  the  police ;  but,  as  r^arded 
the  rest  of  them,  there  was  no  farther  evidence  than  that  they 
had  been  present. 

At  the  close  of  the  case  for  the  prosecntion. 

Sleigh,  Serjt.,  snbmitted  that  there  was  no  evidence  of  a  riot. 

E^ELLT,  C.B.,  however,  thooght  that  there  was  ample  evidence 
of  it,  as  there  was  abnndant  proof  that  a  large  namber  of  persons 
had  paraded  the  streets  for  a  common  pnrpose — that  of  attacking 
the  houses  of  persons  of  a  particalar  political  party,  in  the  coarse 
of  porsaing  which  pnrpose  they  had  pat  the  Qaeen's  snbjects  in 
bodily  fear,  and  had  actaally  done  great  injaiy. 

Evidence  was  then  gone  into  for  the  defence,  previous  to 
which,  however, 

KsLLT,  G.B.,  ruled  that  there  was  no  evidence  except  as 
regarded  the  five  defendants,  against  whom  acts  were  placed,  and 
therefore  directed  the  acquittal  of  the  others. 

E^LLT,  C.B.,  in  summing  up  the  case  to  the  jury,  said  the 
defendants  stood  indicted  for  having  riotously  and  timmltuously 
assembled  together  for  an  unlawful  purpose  on  the  day  of  the 
election.  The  only  question  was  as  to  the  liability  of  the  defen- 
dants, for  there  could  be  no  doubt  that  there  had  been  a  riot, 
and  a  very  serious  riot.  There  could  be  no  difficulty  in  deter- 
mining that  a  riot  really  was  committed  when  a  large  number  of 
persons  went  about  destroying  or  attacking  the  houses  of  per- 
sons of  a  particular  party.  The  question  was  whether  these  five 
defendants  were  ptuties  to  the  riot.  He  had  already  ruled  as 
regarded  the  principal  defendant  that  the  mere  presence  of  a 
person  among  the  rioters,  even  though  he  possessed  the  power 
and  failed  to  exercise  it  of  stopping  the  riot,  did  not  render  him 
liable  on  such  a  charge;  and  the  question  was  whether,  as 
regarded  these  five  defendants,  there  was  sufficient  evidence  that 
they  were  assembled  for  an  unlawful  purpose.  One  description 
of  unlawful  purpose  would  undoubtedly  be  the  preventing  voters 
of  a  particular  party  firom  coming  to  the  poll  and  recording  their 
votes ;  and  if  the  jury  were  satisfied  that  any  number  of  persons 
(above  three),  and  among  them  the  defendants  or  any  of  them, 
were  assembled  with  that  purpose,  and  in  the  prosecution  of  that 
purpose  conmiitted  any  acts  of  annoyance  on  the  voters,  such 
persons  would  undoubtedly  be  guilty.  So,  if  the  defendants,  or 
any  of  them  being  assembled  for  that  purpose,  had,  as  alleged, 
thrown  stones  at  any  of  the  houses,  they  would  be  guilty  upon 
this  indictment ;  and  so  as  to  any  who  obstructed  or  assaulted 
the  officers  in  the  discharge  of  their  duty.     If  the  jury  therefore 
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thought  there  had  been  an  assaolting  of  a  number  of  persons  for        Rbq. 
the  unlawful  purpose  of  preventing  the  officers  from  doing  their     ^^  ^' 
duty,  and  that  the  defendants,   or  any  of  them,  assisted  and  ' 

encouraged  others  in  surrounding  and  obstructing  the  officers,       1869. 
such  persons  also  would  be  guilty  upon  this  indictment.     But  in        ^^7^ 
order  to  find  any  of  the  defendants  guilty,  the  jury  must  be 
satisfied  that  they  had  taken  part  in  an  assembly  for  an  unlawful 
purpose,  and  had  helped  or  encouraged  or  incited  the  others  in 
the  prosecution  of  that  purpose. 

The  jury  returned  a  general  verdict  of 

Not  guilty. 


CBNTEAL  CRIMINAL  COURT. 

OcTOBSfi  Sessions,  1869. 

(Before  Mr.  Justice  Lush.) 

Req.  V,  Lake  and  ANOTHEB.(a) 

Indictment  under  2  Will.  4,  c.  53,  s.  49,  for  falsely  personating  a 

soldier  entitled  to  prize  money. 

On  an  indictment  wnder  the  2  Will.  4,  c.  53,  s.  49,  which  eno/cts 
that  any  person  who  shall  knowingly  amd  wilfully  personate  or 
falsely  assume  the  name  or  character  of  a  soldier  entitled  to  prize 
money,  or  knowingly  a/id  or  assist  anyone  in  so  doing,  in  order  to 
enable  him  to  obtain  prize  money  due  to  anny  other  party,  shall  be 
guilty  of  felony,  two  persons  were  cha/rged,  one  as  having  falsely 
personated  a  soldier  entitled  to  prize  money,  amd  the  other  as  an 
accessory  before  the  fact,  in  causing  and  procuring  hvm  to  commit 
the  alleged  felony.  It  appeared  that  the  former,  at  the  instigation 
of  the  other,  had  personated  the  soldier  entitled  to  prize  money, 
but  that  the  other  had  represented  that  he  was  entitled  to  the 
prize  money  ;  amd  the  defence  was  th-at  he  had  purchased  it  from 
the  soldier,  which  there  was  no  express  evidence  to  disprove : 

Held,  nevertheless,  that  both  were  guilty  upon  this  indict/ment. 

THIS  was  an  indictment  against  two  persons,  named  Lake  and 
Bird,  under  the  stat.  2  Will.  4,  c.  53,  s.  49,  which  enacted 
as  follows : — 

*'  That  if  any  person  shall  knowingly  and  wilftdly  personate  or 
falsely  assume  the  name  or  character  of  any  officer  or  soldier  or 
other  person  entitled  to  or  supposed  to  be  entitled  to  any  prize 
money,  &c.,  due  or  payable,  or  supposed  to  be  due  or  payable,  for 

(a)  Reported  by  W.  F.  ForLASON,  Eaq.,  Barrister-at-Law. 
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^^-       or  on  acconnt  of  any  service  performed  or  snpposed  to  have  been 

iJ^       performed  by  any  soldier^  &c.,  or  shall  knowingly  or  falsely  assume 

—         any  person^  and  assist  in  personating^  &c.,  and  in  order  to  receive 

^^*        or  enable  any  other  person  to  receive  any  prize  money,  Ac.,  or 

Falsepretence  ^^^^  forge  Or  conntorfeit  or  alter,  or  knowingly  aid  in  forging  the 

—Persoruuion.  name  Or  handwriting  of  any  officer  or  soldier  entitled  or  supposed 

to  be  entitled,  Ac,  such  person  shall  be  guilty  of  felony,^'  Ac.  The 

indictment  was  very  specially  framed,  and  was  as  follows : — 

That  William  Bird  on  the  2l8t  of  September,  1869,  knowingly, 
willingly,  and  feloniously  did  falsely  personate  John  Campbell,  a 
soldier,  who  had  before  then  really  served  as  such  soldier  in  a 
certain  military  service,  to  wit,  the  Saugor  and  Nerbudda  Field 
Force  of  the  East  India  Company,  the  said  John  Campbell  then 
being  entitled  to  certain  prize  money,  viz.,  752.  then  due  and  pay- 
able to  him  for  and  on  account  of  services  before  then  performed 
by  him  as  such  soldier  in  such  military  service,  with  intent  to 
defraud  the  most  noble  Greorge  Douglas  Campbell,  Duke  and 
Earl  of  Argyll,  then  being  the  Secretary  of  State  for  India  in 
Council.  And  then  the  count  went  on  to  charge  Charles  Lake 
as  an  accessory  before  the  fJEbct,  that  he  knowingly  procured  Lake 
falsely,  Ac. 

Second  count — Against  Bird  for  falsely  assuming  the  name  and 
character  of  John  Campbell,  Ac.,  as  in  first  count,  and  against 
Lake  as  accessory  before  the  fact  in  causing  and  procuring  Bird 
to  commit  the  felony  alleged. 

There  were  other  counts  varying  the  mere  statement  of  the 
charge. 

Seventeenth  count. — ^Against  both  prisoners  for  knowingly, 
willingly,  and  feloniously,  falsely  forging,  Ac,,  a  certain  writing, 
viz.,  an  application  relating  to  the  claiming  of  certain  prize 
money,  viz.,  7bL,  due  and  payable  to  John  Campbell,  a  soldier 
who  had  before  then  really  served  as  such  soldier  in  a  certain 
military  service,  viz.,  the  Saugor  and  Nerbudda  Field  Force  of 
the  East  India  Company,  for  and  on  account  of  services  before 
then  performed  by  said  John  Campbell  as  such  soldier,  in  order 
to  claim  such  prize  money  from  the  said  most  noble  Greorge 
Douglas  Campbell,  Duke  and  Earl  of  Argyll,  then  being  Secretly 
of  State  for  India  in  Council,  and  then  being  a  person  authorised 
to  pay  the  same,  and  with  intent  to  defraud  the  said  most  noble 
George  Douglas  Campbell,  Duke  and  Earl  of  Argyll. 

Eighteenth  count, — For  uttering  the  same  forged  application 
with  intent  to  claim  said  prize  money. 

The  prosecution  was  instituted  by  order  of  the  India  Board, 
and 

Forsythy  Q.C.,  and  Polcmd  appeared  for  the  prosecution. 

The  prisoners  were  undefended. 

It  appeared  upon  the  evidence  that  there  was  a  sum  of  75Z.  due 
to  a  private  sol<Uer  named  J.  Campbell.  On  the  30th  of  July  last 
a  letter  signed  J.  Campbell,  and  dated  from  a  place  in  Poplar,  was 
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received  at  the  India  Office.     It  purported  to  come  from  the  man        ^■^• 
so  named^  and  entitled  to  the  prize  money.     In  reply,  a  form  was       lakb. 

sent  to  him  from  the  office,  which  was  returned  filled  up,  and        

signed   J.    Campbell.     The  Office   then    wrote   that    Campbell        ]^ 
must  apply  in  person;  and  then  the  prisoner  Bird  came  and  pre-  j.'alse pretence 
sented  that  letter,   and,   in  answer  to  questions,    said  he  was  ^Personation, 
Campbell,  and  gave  some  particulars  which  were  accurate,  but  on 
one   point  answered  untruly.     Being  asked  who  gave  him  the 
letter,  he  said  he  had  it  from  a  man  in  the  Park,  who  told  him  to 
present  it  and  sign  the  receipt  given  to  him  as  John  Campbell. 
Lake  was  brought  in,  and  Bird  said  he  was  the  man,  which  Lake 
did  not  deny.     It  was  proved  that  Lake,  as  Campbell,  had  given  an 
address  at  which  he  had  received  letters  addressed  to  Campbell, 
in  answer  to  those  he  himself  had  written. 

The  defence  was  that  Lake  had  purchased  Campbell's  prize 
money,  and  that  he  had  induced  Bird  to  believe  that  being  entitled 
to  it,  and  having  Campbell^s  authority  to  receive  it,  he  might  use 
Gampbell^s  name  for  the  purpose,  and  authorise  Bird  to  do  so. 

No  evidence  was  adduced,  in  support  of  this  defence,  beyond  the 
fact,  which  was  proved  by  the  prosecution,  that  Campbell  was 
entitled  to  prize  money,  and  that  Lake  had  served  with  him. 

On  the  other  hand,  there  was  no  evidence  to  disprove  the 
defence,  though  there  were  one  or  two  circumstances  which 
made  it  improbable,  and  Campbell  was  not  called. 

Lush,  J.,  to  the  jury. — The  prisoners  are  indicted  under  a 
statute  which  makes  it  felony  for  one  person  falsely  to  represent 
himself  as  another,  or  to  aid  him  in  so  doing  in  order  to  obtain 
the  prize  money  due  to  that  other.  And  the  charge  against  them 
in  substance  is  that  they  did  concur  or  conspire  together  to 
represent  that  one  of  them  was  Campbell,  who  was  entitled  to 
prize  money.  And  if  you  believe  that  Lake  procured  Bird  to  go 
into  the  India  Office  with  the  paper  to  represent  himself  as 
Campbell,  the  man  named  in  the  paper,  in  order  to  receive  the 
money  due  to  Campbell,  and  if  you  beUeve  that  Bird  knowingly 
and  wilfully  represented  himself  to  be  Campbell,  then,  whatever 
his  motive  may  have  been,  they  are  equally  guilty  in  point  of  law, 
though  there  may  be  degrees  of  culpability  fit  to  be  considered 
by  the  executive  authorities.  Even  if  Bird  believed  Lake  to  be 
Campbell,  yet  if  he  falsely  represented  himself  as  Campbell, 
though  authorised  by  Lake  to  do  so,  he  would  nevertheless  be 
guilty  in  law.  The  letter  which  Lake  received  informed  him  that 
Campbell  must  personally  appear,  and  according  to  the  evidence 
Bird  said  he  was  Campbell. 

Quilty — sentence,  five  yea/ra^  penal  8ervitude.{a) 

(a)  The  learned  jadge  said  that  as  the  statute  made  the  maximum  sentenoe  seven 
years'  transportation,  and  a  subsequent  statute  had  commuted  this  to  five  years'  penal 
servitude,  he  had  no  alternative  but  to  pass  this  sentence  against  both ;  though  as 
regarded  Bird  he  thought  it  excessive,  and  should  so  represent  to  the  authorities.  In 
the  view  taken  by  the  learned  judge,  that  both  prisoners  were  legally  guilty,  it  would 
not  be  neoessary  to  prove  that  Lake  had  not  Campbell's  authority. 
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CENTRAL  CRIMINAL  COURT. 

OcTOBss  Sessions^  1869. 

(Before  Mr.  Justice  Ejeatino.) 

Reo.  v.  Welsh,  (a) 

Murder — Provocation — Manslaughter. 

When  a  person  ha^s  killed  am^ther  with  a  deadly  weapon,  even  upon 
sudden  passion,  the  question  as  to  the  sufficiency  of  provocation  to 
reduce  the  crime  to  mansUuughter,  is  not  merely  wliether  there  was 
passion  in  point  of  fact,  but  whether  there  was  such  provocation 
as  might  naturally  kindle  ungovenuible  passion  in  the  mind  of 
any  ordinary  and  reasonable  man. 

Such  provocation  must  be  something  serious — as  a  blow;  and  mere 
words,  or  gestures,  not  accompanied  with  anything  of  such  a  serious 
character,  will  not,  in  point  of  law,  be  sufficient  to  redv>ce  the  crime 
to  mcjmslaughter.  Where  there  is  the  intention  to  kill  {as  shown 
by  the  use  of  a  deadly  weapon,  and  the  infliction  of  a  fatal 
blow  in  a  Tnortal  pa/rt),  and  there  is  absence  of  such  serious  provo^ 
cation  as  mdght  natv/rally  kindle  ungovernable  passion  in  the 
mind  of  a  reasonable  man,  the  crime  is  murder. 

''f^HE  prisoner  was  indicted  for  tliat  he  feloniously  and  with 
JL      malice  aforethought  did  kill  and  slay  one  Abraham. 

Fater  for  the  prosecution. 

Ribton  for  the  prisoner. 

The  prisoner  had  claimed  a  debt  from  the  deceased,  and  had 
sunmioned  him  to  a  police  court,  where  the  claim  was  dismissed. 
The  prisoner  went  from  the  police  office  to  a  public-house,  distant 
about  a  mile,  whither  in  a  short  time  the  deceased  also  came. 
'^  You  have  got  the  better  of  me  this  time,*'  said  the  prisoner  to 
him.*'  ''Yes,'*  answered  the  deceased,  pleasantly ;  "  I  thought  I 
should.'*  ''  But,"  said  the  prisoner,  ''  I'll  have  another  summons 
out  against  you  about  it."  ''I  am  ready,"  replied  the  deceased, 
*'  to  pay  what  any  indifferent  person  may  say  is  due."  ''  Not 
you,''  said  the  prisoner ;  ''  you  don't  mean  to  pay  anything."  The 
deceased  approached  him,  and  offered  to  drink  with  him.     The 

(a)  Reported  by  W.  F.  Fhilabon,  Esq.,  Barrister-at-Law. 
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prisoner  refused^  saying,  '^  I  will  not  drink  with  sacH  a  man  as        I^- 
yon."    The  deceased  came  near  him.     The  prisoner  said,  ^'  Don't      wmh. 

come  near  me/'  and  advanced  towards  him.      The  deceased       

retreated  seyeral  paces.      The  prisoner  came  near  him.     The       ^^69. 
deceased  held  out  his  hand  again,  until  it  was  within  a  few  inches     Murder-^ 
of  the  prisoner's  face,  apparently  to  ward  him  off,  and  saying  at  Provocation-^ 
the  same  time,  "Words  as  you  like,  but  keep  your  hands  oS/\ ^^^^9^^^- 
The  deceased  struck  no  blow.     The  prisoner  closed  with  him,  and 
forced  him  down  on  a  seat,  and  a  few  moments  afterwards  was  seen 
almost  upon  him,  in  the  act  of  stabbing  him  in  the  abdomen  with 
a  clasp  knife.     The  blow  was  mortal,  and  the  man  died. 

Bibton^  for  the  prisoner,  strove  in  cross-examination  to  elicit 
that  there  was  some  blow  or  push  by  the  deceased. 

The  principal  witaesaes,  in  answer  to  the  learned  judge,  said 
that  they  saw  no  blow  or  even  push  by  the  deceased ;  but  that,  on 
the  contrary,  it  was  the  prisoner  who  shoved  or  pushed  the 
deceased  down. 

Ribton,  in  addressing  the  jury  for  the  defence,  submitted  that 
the  question  was  not  whether  the  provocation  was  or  was  not 
slight  (as  he  admitted  it  was),  but  whether  or  not  in  point  of  fact 
the  prisoner  was  under  the  influence  of  ungovernable  passion  at 
the  time  he  struck  the  blow. 

Keatino,  J.,  however,  said  he  should  tell  the  jury  that  the  ques- 
tion was,  not  merely  whether  there  was  passion,  but  whether  there 
was  reasonable  provocation,  (a) 

Bibton  cited  Foster's  Crown  Law,  295,  to  show  that  the  law 
made  allowances  for  human  passion,  and  he  urged  that  upon  the 
evidence  there  was  clearly  an  assault  upon  the  person  by  the 
deceased  in  holding  his  hand  so  near  the  prisoner's  fiGkce,  and 
that  the  probability  was  that  there  was  a  blow,  as  the  witnesses 
heard  the  prisoner  say  ''Keep  off,"  and  did  not  see  precisely 
what  had  happened  in  the  brief  interval  between  that  expression 
and  the  fatal  blow.(&) 

Ejeating,  J.,  in  summing  up  the  case  to  the  jnry,  said :  The 
prisoner  is  indicted  for  that  he  killed  the  deceased  feloniously  and 
with  malice  aforethought,  that  is  to  say  intentionally,  without  such 
provocation  as  would  have  excused,  or  such  cause  as  might  have 
justified,  the  act.     Malice  aforethought  means  iutention  to  kill. 

(a)  See  Hale*s  Pleas  of  the  Grown,  yoL  i.  466 ;  Foster^s  Orown  Law,  290 ;  Rosooe'a 
Criminal  Evidence,  by  Fitasjames  Stephen,  p.  740. 

(6)  Bat  it  is  laid  down  by  all  the  authorities  that  the  question  is  as  to  the  amount 
of  proYOcation,  especially  where  a  deadly  weapon  is  used.  **  If  a  man  kill  another 
suddenly,  without  any,  or  without  considerable,  provocation,  tho  law  implies  malice, 
and  the  homicide  is  murder ;  but  if  the  provocation  were  great,  and  such  as  might 
gr^tly  have  excited  him,  the  killing  is  manslaughter  only  :'*  (1  Hale,  460 ;  Foster, 
240.)  ^*  In  considering,  however,  whether  the  killing  upon  provocation  amounts  to 
murder  or  manslaughter,  the  instrument  wherewith  the  homicide  was  effected  must 
also  be  taken  into  consideration,  for  if  the  homicide  were  effected  with  a  deadly 
weapon,  the  provocation  must  indeed  have  been  great  to  extenuate  the  offence  to  man- 
daughter ;  if  with  a  weapon  or  other  means  not  likely  or  intended  to  cause  death,  a 
lees  degree  of  provocation  will  suffice ;  in  fact,  the  mode  of  resentment  must  be  in 
»  reasonable  proportion  to  the  provocation  to  render  the  offence  manslaughter:** 
(Foster,  292.) 
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l'*^       Whenever  one  person  kills  another  intentionally,  he  does  it  with 
Yf^l^      malice  aforethonght.    In  point  of  law,  the  intuition  signifies  the 

malice.    It  is  for  him  to  show  that  it  was  not  so  by  showing  snffi- 

1^-  cient  provocation,  which  only  reduces  the  crime  to  manslaughter. 
Murder—  hecause  it  tends  to  negative  the  malice.  But  when  that  provocation 
Provocation--  does  not  appear,  the  malice  aforethought  implied  in  the  intention 
Man^tnghter,  remains.  By  the  law  of  England,  therefore,  all  intentional 
homicide  is  prirna  fcbde  mui^ler.  It  rests  with  the  party 
charged  with  and  proved  to  have  committed  it  to  show, 
either  by  evidence  adduced  for  the  purpose,  or  upon  the  facts 
as  they  appear,  that  the  homicide  took  place  under  such  circum- 
stances as  to  reduce  the  crime  from  murder  to  manslaughter. 
Homicide,  which  would  be  pri/mA  fcLcie  murder,  may  be  com- 
mitted under  such  circumstances  of  provocation  as  to  make  it 
manslaughter,  and  show  that  it  was  not  committed  with  malice 
aforethought.  The  question,  therefore,  ifiH--first,  whether  there  is 
evidence  of  any  such  provocation  as  could  reduce  the  crime  from 
murder  to  manslaughter;  and,  if  there  be  any  such  evidence, 
then  it  is  for  the  jury  whether  it  was  such  that  they  can  attribute 
the  act  to  the  violence  of  passion  naturally  arising  therefrom,  and 
likely  to  be  aroused  thereby  in  the  breast  of  a  reasonable  man. 
The  law,  therefore,  is  not,  as  was  represented  by  the  prisoner's 
counsel,  that,  if  a  man  conmiits  the  crime  under  the  influence  of 
passion,  it  is  mere  manslaughter.  The  law  is,  that  there  must 
exist  such  an  amount  of  provocation  as  would  be  excited  by  the 
circumstances  in  the  mind  of  a  reasonable  man,  and  so  as  to  lead 
the  jury  to  ascribe  the  act  to  the  influence  of  that  passion. 
When  the  law  says  that  it  allows  for  the  infirmity  of  human 
nature,  it  does  not  say  that  if  a  man,  without  sufficient  provoca- 
tion, gives  way  to  angry  passion,  and  does  not  use  his  reason  to 
conto)l  it — ^the  law  £>eB  not  say  that  an  act  of  homicide,  inten- 
tionally committed  under  the  influence  of  that  passion,  is  excused 
or  reduced  to  manslaughter.  The  law  contemplates  the  case  of  a 
reasonable  man,  and  requires  that  the  provocation  shall  be  such 
as  that  such  a  man  might  naturally  be  induced,  in  the  anger  of 
the  moment,  to  commit  the  act.  Now,  I  am  bound  to  say 
that  I  am  unable  to  discover  in  the  evidence  in  this  case 
any  provocation  which  would  suffice,  or  approach  to  such 
as  would  suffice,  to  reduce  the  crime  to  manslaughter.  It 
has  been  laid  down  that  mere  words  or  gestures  will  not  be 
sufficient  to  reduce  the  ofience,(a)  and  at  all  events  the  law  is 
clear  that  the  provocation  must  be  serious.  I  have  already  said 
that  I  can  discover  no  proof  of  such  provocation  in  the  evidence. 

(a)  K  ▼.  Sh&nooodf  1  0.  &  K.  556.  And  altilioiigh  it  has  recently  been  laid  down 
by  a  Tery  eminent  Judge  that  an  assaolt  of  a  yery  ofifensive  natora,  as  spitting 
in  a  person's  face,  conpl^  with  words  of  an  extremely  insulting  ehsiaoter,  may  be 
snffldent  to  rednoe  the  erime  to  manslanghter  (R,  ▼.  Sndikt  4  F.  ft  F.  1066),  that  was 
a  yery  peculiar  case,  and  the  learned  judge  said  :  **  If  an  ordinary  quarrel  arose,  and 
the  wife  spat  at  the  husband,  and  he  thereupon  killed  her,  it  would,  I  think,  be 
muider.  You  must  say  whether  the  words  and  the  other  eiroumstanoes  aggrayated 
the  proyooation  giyen  by  the  assault  so  as  to  make  it  serious." 
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If  70a  oan  disoover  it^  yoa  can  give  effect  to  it;  but  yoa  are        ^E^*>- 
bound  not  to  do  so  unless  satisfied  that  it  was  serious.     It  is      wklih. 

urged  that  there  was  an  assault^  and  that  it  is  probable  there  was 

a  blow.    That  is  for  you  to  consider.     What  I  am  bound  to  tell        i^^^* 
you  is,  that  in  law  it  is  necessary  that  there  should  have  been     Mwda-— 
serious  provocation  in  order  to  reduce  the  crime  to  manslaughter^  Provocation— 
as,  for  instance,  a  blow,  and  a  severe  blow — something  which  Manslaughter. 
might  natoraUy  cause  an  ordinary  and  reaaonably  minded  man  to 
lose  his  self-control  and  commit  such  an  act.     I  endeavoured  to 
elicit  whether  there  was  anything  like  a  blow  by  the  deceased, 
but  failed  to  do  so.    It  does  not  appear  that  there  was  anything 
beyond  putting  out  his  hand,  whicn  came  near  the  prisoner's  face. 
There  is  no  evidence  of  his  doing  anything  else;   that  is  the 
evidence.    Upon  the  evidence  it  is  for  you  to  ascertain  whether, 
taking  the  law  as  I  have  laid  it  down,  you  can  discover  evidence 
of  such  a  serious  provocation  as  would  reduce  the  crime  to  man- 
slaughter. 

QmUy^'^sentence,  Death. 
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CENTRAL  CKDCIXAL  COUKT. 

Ajcgust  Sasstcfs,  1869. 

(BefijTB  Mr.  Jutioe  Mokaocx  Smith.) 

Bao.  V,  TATLOS.(a) 

PradiUe — Pattpomemefd  of  trial. 

Been  wpon  an  indietmeni  recently  found  agairut  a  soldier  far  murder, 
and  removed  (under  the  recent  Act)  into  the  Central  Oriminal 
Court  far  the  purpoee  (f  a  more  speedy  trial,  on  an  affidavit  by 
thevrisoner^s  attorney  (the  case  being  of  recent  occurrence)  that  he 
had  not  had  sufficient  time  to  prepare  for  the  defence,  and  suggest- 
ing the  possibility  of  a  defence,  the  trial  w€ts  postponed. 

'^I^mE  priBoner,  a  aoldier,  was  indicted  for  the  murder  of  a  fellow 
-l>  soldier ;  and  tlie  indictment  having  been  recently  fonnd  in 
a  distant  coonty  (Deronfihire)  had  been  removed  into  this  court 
for  trial.  The  prisoner's  attorney  made  an  affidavit  that  he  had 
reason  to  believe^  and  did  believe,  untQ  Saturday  the  14th  of 
August  (this  beii^  Wednesday,  the  17th)  that  the  prisoner  would 
be  tried  at  the  assizes  at  Exeter ;  and  that  he  had  not  had  time 
properly  to  instruct  counsel,  nor  to  get  up  his  defence ;  and  that, 
under  the  circumstances,  it  was  impossible  that  the  prisoner  could 
be  properly  defended  at  the  present  sessions.  The  attorney  further 
stated  that  he  had  been  informed  and  had  reason  to  believe  that 
there  were  witnesses  living  at  a  distance  with  whom  he  had  been 
unable  to  communicate,  and  who  could  give  evidence  as  to  the 
fact  of  insanity  having  recently  existed  in  the  prisoner's  family. 

To  this  it  was  added  by  the  prisoner's  counsel  that  within  the 
last  quarter  of  an  hour,  and  since  the  affidavit  was  sworn,  he  had 
seen  a  relative  of  the  prisoner  just  come  up  from  Devonshire,  who 
stated  to  him,  and  was  ready  to  depose,  that  the  prisoner's  &ther 
was  in  a  lunatic  asylum ;  that  the  prisoner  himself  was  always 
considered  as  of  a  violent  disposition,  and  had  frequently  been 
heard  to  say  that  he  would  cut  his  throat. 

Sir  B.  Collier  (Attorney-General),  who,  with  Poland,  appeared 
for  the  prosecution,  observed  that  the  affidavit  was  loose,  and  was 

(a)  Reported  by  W.  F.  Fiiila0ON,  Eeq^  Berrister-at-Law. 
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not  materially  aided  even  by  the  oral  statement  added.    The  very        ^• 
object  of  the  act  was  to  secure  a  speedy  trial  for  the  sake  of  a     tatlob. 
more  salutary  example.  

Montague  Smith,  J.,  said  he  was  reluctant  to  postpone  a  trial,       ^^^' 
but  he  was  still  more  reluctant  to  force  on  a  trial  too  q^uickly.    Practice^ 
No  doubt  the  object  of  the  act  was  to  obtain  a  speedy  trial,  but  Pbstpontment 
this  must  be  consistent  with  an  observance  of  the  ordinary  rules 
of  procedure.    And  as  the  attorney  had  only  notice  of  the  removal 
of  the  trial  on  Saturday,  and  had  not  had  time  to  prepare  his 
defence,   or  secure  the  attendance   of  witnesses  residing  in  a 
distant  part  of  the  country,  the  trial  had  better  be  postponed. 

Trial  accordingly  postponed  until  next  sessions. 


CENTRAL  CRIMINAL  COURT. 

August  Session,  1869. 

(Before  Mr.  Justice  Montague  Smith.) 

Reg.  v.  Dixon,  (a) 

Murder  —  Evidence  —  Use  of  deadly   weapon  —  Intent  to   kill — 
Defence  on  the  grownd  of  maamiy  or  horn/icidal  impulse. 

On  an  imdietment  for  mv/rder,  it  being  proved  that  the  prisoner,  a 
soldier,  shot  his  officer  through  the  head,  the  only  evidence  for 
the  defence  being  that  the  act  was  sudden,  without  appcurent 
motive,  a/nd  that  he  had  been  addicted  to  drink,  a/nd  had  been 
suffering  under  depression 

Held,  that  this  was  not  enough  to  raise  the  defence  of  insamty,  that 
the  sole  guestion  was  whether  the  prisoner  fired  the  gun  intending 
to  hill,  and  that  his  expressions  soon  after  the  act  were  evidence 
of  this,  and  that  alleged  inadequacy  of  motive  was  irmnaterial, 
the  question  being  not  mK>tive  but  intent. 

rilHE  prisoner,  a  soldier,  was  indicted  for  the  murder  of  his 
A      officer. 

Sir  B.  1\  OolUer  (Attorney-General)  and  PoUmd  for  the  pro- 
secution. 

Straight  for  the  defence. 

(a)  Reported  by  W.  F.  Fiiila80n,  Esq.,  Barmter*at-L«w. 
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The  priaoner  had  been  aevonl  tiiiiflB  reported  hj  Us  ooiponl^ 
ihe  deceBsed,  for  triflmg  finhs,  and  ponmhed  on  these  reports 
diAOy,  Just  after  leoemng  an  order  from  him  the  priaoner 
aoddenlj  loaded  his  rifle,  and  got  it  reaid^  to  aim  at  him*  A 
feDow  soldier  interfered,  but  the  priaoner  sud  if  he  was  interfered 
with  the  other  shopld  have  theoontentBof  the  rifle,  and  an  instant 
afterwards  he  aimed  at  ihe  corporal  and  ahot  hha  through  the 
head,  and  it  came  oat  that  he  said  as  he  shot  the  deceased, 
''Take  that  I"  and  immediately  aflanraids,  ''I  know  idiat  I  haye 
done,  and  am  not  sony  for  it.''  It  was  elicited  from  the  wit- 
nesses that  the  priscmer  was  addicted  to  drink,  and  that  he  had 
become  depressed;  bat  it  did  not  appear  that  he  was  drank  on 
this  occasion. 

StraigUj  for  the  prisoner,  read  from  Taylor's  Medical  Jorispni- 
dence  many  passages  as  to  homicidal  monomania,  and  soggoted 
that  defence  for  tine  prisoner,  nrging  the  saddenness  of  the  act 
and  the  absence  or  inadequacy  of  any  apparent  motiye. 

Sir  £.  Collier  (Attomey-Greneral),  who  had  waired  his  rigbt  to 
sum  np  the  evidence  nnder  Denman's  Act,  claimed  his  right  of 
re^  on  behalf  of  the  Crown. 

His  LoKDsmp  to  the  jnry. — ^The  only  qaestion  is  wbether 
yon  are  satisfied  that  the  prisoner  intentionally  fired  at  the 
deceased  and  killed  him.  Tnere  is  no  provocation  in  the  case 
that  can  possibly  reduce  the  crime  below  that  of  morder,  sup- 
posing yon  are  satisfied  that  he  fired  the  rifle  intentionally  and 
meaning  that  the  bullet  should  strike  the  deceased.  The  evidence 
is  that  he  fired  and  shot  him  in  the  bead.  Was  it  intentionally 
done  7  As  to  that  his  expressions  are  material.  As  to  motive, 
if  you  find  a  man  intentionally  kills  another,  knowing  the  nature 
of  the  act,  that  is  sufficient;  there  is  no  evidence  to  raise  the 
defence  of  insanity. 

Gfuitty-— «eiU0ii6e,  Death. 
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COURT  OF  CRIMINAL  APPEAL, 

November  13, 1869. 

(Before  Ejbllt^  C3.,  Mabtjn,  B.,  BlackbubKj  LuaH^  wd 

Bsm,  JJ.) 

Reg.  v.  Wiluam  MARTiN.(a) 

Oaining — Felony — Having  possession  of  counterfeit  coin  after  pre^ 
viotis  conviction — Course  of  proof  at  trial — ^24  ^  25  Vict.  c.  99, 
ss.  12  and  87. 

On  the  trial  of  am,  indictment  for  fdonnous  possession  of  eownterfeit 
coin,  wiik  intent  to  utter  the  same,  after  a  previous  conviction,  the 
course  of  proceeding  aJb  the  trial  is  prescribed  by  sect.  87  of 
24  ^  25  Vict,  c,  99,  viz,,  first  to  try  that  part  of  the  offence 
which  relates  to  the  possession,  amd  then,  if  the  prisoner  be  found 
guilty,  to  try  the  prisoner  for  the  previous  conviction, 

CASE  reserved  for  the  opinion  of  this  Goort  by  William 
Forsyth,  Esq.,  Q.C,  sitting  as  a  Commissioner  at  the  Leeda 
Summer  Assizes. 

William  Martin  was  tried  before  me  on  the  charge  of  heing 
nnlawfiilly  in  possession  of  counterfeit  coin,  he  having  been  before 
convicted  of  unlawfully  uttering  counterfeit  coin. 

The  following  is  a  copy  of  the  indictment : 

Yorkshire,  West  Riding  Division,)  The  jurors  for  our  Lady  the 

to  wit.  )       Queen,   upon  their  oath, 

{)resent  that  William  Martin,  on  the  10th  of  April,  1869,  unlaw- 
ully  had  in  his  custody  and  possession  fifteen  pieces  of  false 
and  counterfeit  coin  resembling  and  apparently  intended  to 
resemble  and  pass  for  fifteen  pieces  of  the  Queen's  current  silver 
coin  called  crowns ;  five  pieces  of  false  and  counterfeit  coin 
resembling  and  apparently  intended  to  resemble  and  pass  for 
five  pieces  of  the  Queen's  current  silver  coin  called  florins,  and 
five  pieces  of  £Edse  and  counterfeit  coin  resembling  and  appi^ 

(«)  ReporUd  by  Joh"  TnoiiPfOif ,  E«q., 
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rently  intended  to  resemble  and  pass  for  five  pieces  of  the  Qdeen^s 
current  silver  coin  called  shiUinKs^  knowing  tbe  said  seyeral  pieces 
of  false  and  counterfeit  coin  to  be  false  and  counterfeit^  and  with 
intent  unlawfully^  fraudulently^  and  deceitfully  to  utter  and  put  off 
the  same^  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided. And  the  jurors  aforesaid^  upon  their  oath  aforesaid,  do  say 
that  heretofore  and  before  the  committing  of  the  offence  herein- 
before mentioned,  to  wit,  at  a  special  session  and  delivery  of  the 
gaol  of  our  Lady  the  Queen,  holden  at  Lincoln,  in  and  for  the  county 
of  Lincoln,  on  Friday  the  11th  of  December,  in  the  twenty-first 
year  of  Her  present  Majesty's  reign,  the  said  William  Martin,  in 
the  name  of  Martin  Kelley,  was,  in  due  form  of  law,  convicted  on 
a  certain  indictment  against  him  for  that  he  on  the  14th  of  Novem- 
ber in  the  twenty-first  year  of  the  reign  aforesaid,  at  the  parish 
of  Gainsborough,  in  the  county  of  Lincoln,  did  ludawfully  utter 
and  put  off  to  Mary  Pycock  one  counterfeit  half-crown,  knowing 
the  same  to  be  false  and  counterfeit,  against  the  form  of  the 
statute  in  such  case  then  made  and  provided.  And  that  the  said 
William  Martin,  in  the  name  of  Martin  KeUey,  was  thereupon 
ordered  to  be  imprisoned  in  the  House  of  Correction  and  kept  to 
hard  labour  for  the  term  of  two  years.  And  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say  that  the  said  William 
Martin  on  the  day  and  year  first  aforesaid,  feloniously  and  unlaw- 
fully had  in  his  custody  and  possession  the  said  several  pieces  of 
fialse  and  counterfeit  coin,  knowing  the  same  to  be  false  and 
counterfeit,  and  with  intent  unlawfully,  fraudulently,  and  deceit- 
fully to  utter  and  put  off  the  same  in  manner  and  form  aforesaid, 
and  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided. 

Second  count, — ^And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  tiiiat  the  said  William  Martin  after- 
wards, to  wit,  on  the  10th  of  April,  1869,  feloniously  and 
unlawfully  had  in  his  custody  and  possession  fifteen  pieces  of 
£alse  and  counterfeit  coin,  resembling  and  apparently  intended 
to  resemble  and  pass  for  fifteen  pieces  of  the  Queen's  current 
silver  coin  called  crowns,  and  five  pieces  of  false  and  counterfeit 
coin,  resembling  and  apparently  intended  to  resemble  and  pass 
for  five  pieces  of  the  Queen's  current  silver  coin  called  florins, 
and  five  pieces  of  false  and  counterfeit  coin,  resembling  and 
apparently  intended  to  resemble  and  pass  for  five  pieces  of  the 
Queen's  current  silver  coin  called  shillings,  knowing  the  said 
several  pieces  of  false  and  counterfeit  coin  to  be  false  and  coun- 
terfeit, and  with  intent  unlawfully,  fraudulently,  and  deceitfully 
to  utter  and  put  off  the  same,  against  the  form  of  the  statute  in 
such  case  made  and  provided.  And  the  jurors  aforesaid  upon 
their  oath  aforesaid,  do  say  that  heretofore,  and  before  the  com- 
mitting of  the  offence  in  this  count  mentioned,  to  wit,  at  a  special 
session  and  delivery  of  the  gaol  of  our  Lady  the  Queen,  holden  at 
Lincoln,  in  and  for  the  county  of  Lincoln,  on  Friday,  the  11th  of 
December,  in  the   twenty-first  year  of  Her  present  Majesty's 
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reiffn^  the  said  William  Martin,  in  the  name  of  Martin  Kelley,  was 
in  aue  form  of  law  convicted  on  a  certain  indictment  against  him, 
for  that  he  on  the  14th  of  November,  in  the  twenty-first  year  of 
the  reign  aforesaid,  at  the  parish  of  Gainsborough,  in  the  county 
of  Lincohi,  did  unlawfully  utter  and  put  oflf  to  Mary  Pycock  one 
counterfeit  half-crown,  knowing  the  same  to  be  false  and  coun- 
terfeit against  the  form  of  the  statute  in  such  case  then  made 
and  provided.  And  that  the  said  William  Martin,  in  the  name  of 
Martin  Kelley,  was  thereupon  ordered  to  be  imprisoned  in  the 
House  of  Correction  and  kept  to  hard  labour  for  the  term  of  two 
years. 

At  the  outset  of  the  case  Mr.  Forbes,  the  counsel  for  the  pro- 
secution, called  a  witness,  and  proposed  to  give  in  evidence  a 
certificate  to  prove  the  previous  conviction  of  the  prisoner.  Mr. 
Middleton,  the  counsel  for  the  prisoner,  objected,  and  I,  having 
regard  to  the  37th  section  of  the  act  24  &  25  Vict.  c.  99,  refused 
to  receive  the  evidence  at  that  stage  of  the  case. 

Evidence  was  then  given  to  show  that  the  prisoner  was  guilty 
of  the  subsequent  offence  charged,  but  I  refused  to  allow  evidence 
to  be  given  of  the  previous  conviction  until  the  jury  should  give 
their  verdict  upon  £he  subsequent  charge. 

At  the  close  of  the  case  for  the  prosecution,  the  counsel  for  the 
prisoner  contended  that  there  was  no  case  of  felony  to  go  to  the 
jury,  for  that  the  ofience  of  being  in  possession  of  counterfeit  coin 
was,  by  the  12th  section  of  the  above  statute,  made  felony  only 
when  there  had  been  a  previous  conviction  of  an  ofifence  relating 
to  the  coin,  and  no  such  previous  conviction  had  been  proved. 

I  allowed  the  case  to  go  to  the  jury  upon  the  question  whether 
the  prisoner  was  guilty  or  not  of  the  subsequent  offence. 

The  jury  found  a  verdict  of  guilty. 

The  prisoner  was  then  asked  whether  he  had  been  previously 
convicted  as  charged  in  the  indictment,  and  he  admitted  that  he 
had  been  so  convicted. 

Feehng  doubtful  whether  I  had  done  right,  first  m  refusing  to 
admit  the  certificate  when  it  was  tendered  in  evidence,  and, 
secondly,  in  leaving  to  the  jury  the  question  of  the  prisoner's 
guilt  as  to  the  subsequent  offence  before  the  previous  conviction 
had  been  proved,  I  deferred  passing  sentence,  and  the  prisoner 
remains  in  custody. 

I  desire  to  have  the  opinion  of  the  Court  for  the  Consideration 
of  Crown  Cases  Reserved  whether  I  was  right  in  rejecting  the 
certificate  when  it  was  tendered  in  evidence,  and  in  submitting  to 
the  jury  the  question  whether  the  prisoner  was  guilty  of  the 
subsequent  offence  before  the  previous  conviction  had  been  proved 
against  him. 

William  Fobsyth. 
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Forbes  for  the  prosecution. — ^The   question  was  reserved  in 
order  to  ascertain  what  is  the  proper  mode  of  proceeding  upon 
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the  trial  of  offences  of  this  kind.  The  indictment  is  under  the  12th 
section  of  24  &  25  Vict.  c.  99,  which  enacts  that  "  Whosoever 
having  been  convicted  of  any  such  misdemeanor  or  crime  and 
offence  as  in  any  of  the  last  three  preceding  sections  mentioned, 
or  of  any  felony  or  high  crime  and  offence  against  this  or  any 
former  act  relating  to  the  coin,  shall  afterwards  commit  any  of 
the  misdemeanors  or  crimes  and  offences  in  any  of  the  said 
sections  mentioned,  shall  be  guilty  of  felony/'    Bv  the  11th 
section,  the  having  three  or  more  pieces  of  counterfeit  gold  or 
silver  coin  in  possession,  with  intent  to  utter  or  put  off  the  same, 
is  made  a  misdemeanor.     Upon  the  trial  of  indictments  of  this 
kind  different  modes  of  proceeding  have  prevailed.    The  37th 
section,  however,  seems  to  applv.     That  enacts  that  ''Where 
any  person  shall  have  been  convicted  of  any  offence  against  this 
act,  or  any  former  act  relating  to  the  coin,  and  shall  afterwards 
be  indicted  for  any  offence  against  this  act  oommitted  subsequent 
to  such  conviction,  it  shall  be  sufficient  in  any  such  indictment, 
after  charging  such  subsequent  offence,  to  state  the  substance 
and  effect  only  of  the  indictment.  ....  And  the  proceedings 
upon  any  indictment  for  committing  any  offence  after  a  previous 
conviction  shall  be  as  follows  (that  is  to  say),  the  offender  shall  in 
the  first  instance  be  arraigned  upon  so  much  only  of  the  in- 
dictment as  charges  the  subsequent  offence,  and  if  he  plead  not 
guilty  the  jury  shall  be  charged  in  the  first  instance  to  inquire 
concerning  such  subsequent  offence  only ;  and  if  they  find  him 
guilty  he  shall  then,  and  not  before,  be  asked  whether  he  had 
been  previously  convicted,  and  if  he  answer  that  he  had  been  so 
previously  convicted,  the  court  may  proceed  to  sentence  him; 
but  if  he  deny  that  he  had  been  so  previously  convicted  the  jury 
shall  then  be  charged  to  inquire  concerning  such  previous  con- 
viction.    [Blackburn,  J. — Mr.  Justice  Grompton  pomted  out  the 
difficulty  on  this  section.     The  charge  in  the  indictment  is  for 
felony,  which  cannot  be  unless  the  prisoner  has  been  previously 
convicted ;  but  he  said  the  technical  difficulty  must  give  way  to 
the  common  sense  of  the  words  of  the  section,  and  the  first  thing 
to  be  tried  was,  was  the  prisoner  guilty  of  the  misdemeanor  f 
And  then,  if  he  was,  had  he  been  previously  convicted.]  Willes,  J., 
at  the  Warwick  Assizes  in  1851,  Lush,  J.,  at  the  Leeds  Assises 
in  1867,  and  Mellor,  J.,  had  ruled  that  it  was  necessary  to  prove 
the  previous  conviction  first,  and  then  the  other  part  of  the  offence. 
[Mabtik,  B. — To  make  the  offence  a  felony,  I  should  have  thought 
it  right  to  prove  the  previous  conviction  first,  but  sect.  37  directs 
how  the  proceeding  is  to  be.]     Sects.  20  and  21  were  then 
referred  to. 

No  counsel  appeared  to  argue  for  the  prisoner. 

Kelly,  C.  B. — Section  37  prescribes  the  course  of  proceeding 
on  the  trial  of  such  indictments  as  this,  and  that  wa»the  course 
adopted  in  the  present  case.  The  conviction  will,  therefore,  be 
affirmed. 

Lush,  J.— When  I  directed  a  different  course  at  the  Leeds 
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my  attention  was  not  called  to  sect.  37,  but  I  afterwards 

disoovered  it,  and  that  prescribes  the  coarse  of  proceeding.  yuxra. 

The  rest  of  the  Court  concurred.  

OoTwidion  affwmed.  ^^• 
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Nov&mhw  13,  1869. 

(Before  Eellt,  C.B.,  Mabtdt,  B.,  Blaodubn,  J.,  Lush,  J.,  and 

Bbbtt,  J.) 

BsG.  V.  MAcOsATH.(a.) 

Larceny-^^Obtcuming  money  tmder  inftaence  of  a  threat-'^Mock 

OMction, 

A  woman  went  into  a  m>ock  avjdion  room,  where  the  prisoner  pro» 
fessed  to  act  as  a/uctioneer.  Some  doth  was  put  up  hy  auction^ 
for  which  a  person  m  the  room  bid  25«.  A  man  standma  between 
the  woman  and  the  door  said  to  the  prisoner  thai  she  had  bid  26s. 
for  it,  upon  which  the  prisoner  knocked  it  down  to  the  woman. 
She  said  she  had  not  bid  for  it,  and  would  not  pay  for  it,  and 
turned  to  go  oiU.  The  prisoner  said  she  must  pay  for  U  before  slie 
would  be  allowed  to  go  out,  and  she  was  prevented  from  going  out. 
She  then  paid  26s»  to  the  prisoner  beca/use  site  was  qfradd,  and 
left  with  the  doth : 

Held,  thai  these  fads  were  sufficient  to  sustain  a  conviction  for 
larceny. 

CASE  reserved  for  the  opinion  of  the  Court  for  the  Considera- 
tion of  Crown  Cases  Kesenred. 

At  the  Court  of  Quarter  Sessions  for  the  borough  of  Liverpool 
on  the  30th  of  August,  1869,  Peter  MacGrath  was  tried  upon  an 
indictment  which  charged  1dm  with  feloniously  stealing  26s.  of 
the  moneys  and  property  of  Peter  Powell. 

It  was  proved  at  the  trial  that  on  the  26th  of  August,  1869, 
Jane  Powell,  the  wife  of  the  prosecutor  Peter  Powell,  between 
three  and  four  o'clock  in  the  afternoon,  passed  a  sale  room,  and 
upon  being  invited  to  enter,  did  so.    There  were  about  one  dozen 

(a)  Reported  by  Joms  Tooimoif ,  Xeq.,  BairietaNit^Iiftv. 
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persons  in  the  sale  room^  and  the  prisoner  was  acting  as  auctioneer^ 
and  selling  table-cloths  and  other  articles. 

After  two  table-cloths  had  been  sold  and  purchased  by  two 
women  who  were  present,  a  piece  of  cloth  was  put  up  for  sale  by 
auction,  the  prisoner  acting  as  auctioneer.  A  man  bid  2bs.  for  it, 
when  another  man  standing  between  Jane  Powell  and  the  door 
said  to  the  prisoner  that  she  had  bid  26«.  for  it,  upon  which  the 
prisoner  knocked  it  down  to  her. 

The  witness,  Jane  Powell,  said  :  '^  I  had  not  bid  for  it  nor  made 
any  sign.  I  told  the  prisoner  I  had  not  bid;  he  said  I  did.  I 
said  I  did  not,  and  would  not  pay  for  it.  I  said  this  several  times. 
I  went  to  go  out.  The  prisoner  said  I  had  bid  for  it,  and  must 
pay  before  I  would  be  allowed  to  go  out.  I  was  then  prevented 
going  out  by  the  man  who  had  said  I  had  bid  for  it.  He  stood 
between  me  and  the  door,  and  said  I  must  pay  for  it.  I  wanted 
to  go  out  and  the  man  prevented  me.  I  then  paid  26s.  to  the 
prisoner.  I  paid  the  money  because  I  was  afiraid.  The  piece  of 
cloth  was  then  given  to  me  and  I  took  it  away!* 

In  about  an  hour  after  she  returned  and  saw  the  prisoner,  and 
told  him  she  could  not  keep  the  cloth  as  she  had  not  bid  for  it. 
He  told  her  he  could  not  give  the  money  back,  but  if  she  came 
the  following  week  he  would  exchange  it. 

The  next  day  the  place  was  closed  when  Peter  Powell  and  his 
wife  went  to  call  there  about  the  cloth ;  but  close  by  in  the  street 
the  prisoner  and  the  man  who  said  she  had  bid,  and  another  man 
by  whom  Jane  Powell  had  been  invited  on  the  first  occasion  into 
the  sale-room,  were  seen  together  and  immediately  separate  and 
go  different  ways. 

Peter  Powell  followed  the  prisoner,  and  said  to  him,  "  I  beUeve 
you  are  the  man  who  forced  my  wife  to  pay  for  a  piece  of  cloth 
she  never  bid  for."  Upon  which  he  replied,  '^  I  told  her  to  come 
to  the  house  on  Monday."  After  some  little  struggle  and  endea- 
vour to  escape  on  the  part  of  the  prisoner,  he  was  given  into 
custody. 

When  charged,  he  said  to  the  policeman,  ^^  She  cannot  lock  me 
up,  she  paid  me  the  money." 

Mr.  Commins,  counsel  for  the  prisoner,  objected  that  the  facts 
did  not  prove  a  larceny. 

I  directed  the  jury,  that  if  the  prisoner  had  the  intention  to 
deprive  her  of  her  money,  and  in  order  to  obtain  it  was 
gmlty  of  a  trick  and  artifice,  by  fraudulently  asserting  that 
she  had  made  a  bid,  when  she  had  not,  as  he  well  knew,  and 
that  he  obtained  the  money  by  such  means,  he  was  guilty  of  the 
offence  charged. 

The  jury  found  that  no  bid  had  been  made  by  Jane  Powell, 
which  the  prisoner  knew,  and  that  he  obtained  the  money  from 
her  by  the  trick  and  artifice  mentioned  above. 

A  verdict  of  guilty  was  then  entered. 

I  postponed  passing  sentence,  and  remanded  the  prisoner  back 
to  gaol,  and  reserved  the  question,  ^  Whether  the  &cts  proved  a 
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and  also  the  question,  "Whether  I  rightly  directed 
for  the  decision  and  opinion  of  the  Court  of  Criminal 

Lbofbio  Temple, 
Assistant  Barrister  to  the  Recorder  of  Liverpool. 


Oommins  for  the  prisoner. — ^This  was  not  a  larceny,  but  a  part- 
ing with  property  under  simple  duress.  It  is  similar  to  the  case 
otBex  V.  Woods  (2  Leach,  721),  where  the  prosecutrix  was  threat- 
ened by  some  persons  at  a  mock  auction  to  be  sent  to  Bow-street, 
and  from  thence  to  Newgate,  unless  she  paid  for  an  article  they 
pretended  was  knocked  down  to  her,  although  she  never  bid  for 
it ;  and  they  accordingly  called  in  a  pretended  constable,  who  told 
her  that,  unless  she  gave  him  a  shilling  she  must  go  with  him ; 
and  thereupon  she  gave  him  a  shilling,  not  from  apprehension  of 
personal  danger,  but  from  fear  of  being  taken  to  prison,  and  it 
was  held  that  this  was  not  sufficient  to  constitute  the  offence  of 
robbery,  and  that  it  was  only  a  simple  duress.  So  here  all  that 
the  prosecutrix  was  told  was  that  she  must  pay  for  the  cloth  be- 
fore she  would  be  allowed  to  go  out.  If,  however,  this  was  rob- 
bery the  prisoner  should  have  been  indicted  for  that  offence. 
[Blackburn,  J.  —  Robbery  is  larceny  and  something  more. 
Brett,  J. — In  Woods^s  case  the  prisoner  was  indicted  for  rob- 
bery.] Secondly.  The  property  must  be  obtained  by  a  trick  or 
artifice  which  the  prosecutrix  believed.  [Blackbiibn,  J. — That 
would  be  so  upon  an  indictment  for  false  pretences,  but  not  for 
larceny.]  Thirdly.  This  was  not  larceny,  because  the  prosecutrix 
intended  to  part  with  her  money.  She  accepted  the  piece  of  cloth, 
paid  her  money  for  it,  and  took  it  away.  Rex  v.  Wilson  (8  C.  &  P. 
Ill),  was  like  this  case  :  there  the  prisoner  pretended  to  pick  up 
a  purse  containing,  as  he  said,  a  gold  chain  and  seals,  and  mduced 
the  prosecutor  to  buy  the  chain  and  seals  for  71,,  which  were  worth 
a  few  shillings  only,  and  it  was  held  not  to  be  larceny,  because  the 
prosecutor  intended  to  part  with  his  money.  Lastly.  The  judge 
misdirected  the  jury ;  he  should  have  told  them  to  find  whether 
the  woman  parted  with  her  money  in  consequence  of  the  threat 
and  against  her  will,  or  voluntarily.  It  ia  only  found  that  she 
paid  the  money  through  fear. 

MeConnellj  for  the  prosecution. — ^This  was  larceny.  The  pri- 
soner's intention  at  the  time  of  obtaining  the  money  is  material. 
The  jury  found  that  the  prisoner  knew  that  no  bid  had  been  made 
by  the  prosecutrix,  and  that  the  money  was  obtained  from  her  by 
the  trick  and  artifice.     The  jury  could  not  have  thought  that  she 

Sarted  with  her  money  voluntarily.  Where  the  prosecutor  was 
ecoyed  into  a  public-house,  and  the  play  of  cutting  cards  was 
introduced,  and  he  did  not  play  on  his  own  account,  but  was  pre- 
vailed upon  to  cut  the  cards  for  one  of  the  prisoners,  and  then, 
under  pretence  that  the  prosecutor  had  cut  the  cards  for  himself 
and  had  lost,  his  money  was  swept  off  the  table  and  carried  away, 
it  was  held  that  it  was  for  the  jury  to  say  quo  ammo  the  money 
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WB8  obtained^  and  that  it  would  be  laroeny  if  thfire  was  a  preoon- 
certed  plan  to  steal  it  i  {Bex  v.  Homer,  1  Leach,  270.)  In  this 
case  the  money  was  not  voluntarily  parted  with,  there  was  no  in- 
tention to  buy  the  cloth,  and  the  trick  and  threat  both  operated 
on  the  prosecutrix's  mind,  and  induced  her  to  part  with  her  money. 
Where  the  prisoners  got  the  prosecutrix  to  open  her  hand  and  let 
them  have  some  money,  and,  having  obtained  it,  they  refused  to 
give  up  a  dress  they  had  promised  on  that  occasion,  it  was  held 
to  be  larceny :  {Seg.  v.  M&rgcm,  Dears  C.  C,  395.)  Money  may 
be  obtained  in  such  a  way  as  to  amount  to  larceny,  although  it 
may  be  obtained  with  force  and  menaces  :  {Beg.  v.  WaUon, 
9  Cox  Grim.  Gas.  268 ;  L.  &  C.  488.) 

Kelly,  O.B. — I  am  of  opinion  that  this  conviction  should  be 
affirmed.  It  appears  that  the  prisoner  acted  as  and  professed  to 
be  an  auctioneer,  and  to  sell  table-cloths  and  other  things  by 
auction ;  that  a  piece  of  cloth  was  put  up  for  sale  by  auction,  and 
that  a  man  bid  20«.  for  it,  when  another  man  standing  near  the 
prosecutrix  said  to  the  prisoner  that  the  prosecutrix  had  bid  26«. 
for  it,  upon  which  the  prisoner  knocked  it  down  to  the  prosecu- 
trix. An  altercation  tihien  took  place,  and  the  prosecutrix  said 
she  had  not  bid  for  it.  The  prisoner  knew  that  that  was  so,  but 
said  she  did.  She  said  she  did  not,  and  would  not  pay  for  it,  and 
then  went  to  go  out  of  the  room.    The  prisoner  said  she  must 

Eay  for  it  before  she  would  be  allowed  to  leave,  and  stood  between 
er  and  the  door,  and  prevented  her  leaving.  She  then  paid  26«. 
to  the  prisoner,  as  she  said,  because  she  was  afraid,  and  took  the 
piece  of  cloth  away  with  her.  The  meaning  of  lie  finding  of 
the  juiy  must  be  taken  to  be  that  she  paid  the  money  against  her 
wilL  The  prisoner,  in  feet,  obtained  the  money  by  a  subterfuge, 
and  also  by  what  amounted  to  a  threat  of  personal  violence,  and 
under  these  circumstanoes  the  prosecutrix  parted  with  her  money 
against  her  will.  The  case  fells  within  the  definition  of  larceny 
pven  by  Bracton :  Fwrfmm  est  Beawndvm  leges  contradatio  rei 
aMencB  fravdulewta  cum  an/imo  Jv/rcundi,  vn/oito  Ulo  datmno  cujua 
res  ilia  fuerit.  In  more  modem  times,  in  East,  P.  G.  553, 
larceny  is  defined  to  be  the  *'  wrongful  or  fraudulent  taking  of 
another's  goods  with  a  felonious  intent  to  convert  them  to  the 
taker's  own  use  and  make  them  his  own  property."  That  defini- 
tion has  been  adopted  by  Parke,  B.,  Eyre,  G.  J.,  and  other  judges 
of  high  authority.  The  present  case  comes  within  that  definition. 
And  I  find  the  following  definition  given  by  the  Griminal  Law 
Gommissioners,  who  were  men  of  great  learning :  '^  The  taking 
and  carrying  away  are  felonious  where  the  goods  are  taken 
against  the  will  of  the  owner,  either  in  his  absence  or  in  a 
clandestine  manner,  or  when  possession  is  obtained  either  by 
force  or  surprise,  or  by  any  trick,  device,  or  fraudulent  expedient, 
the  owner  not  voluntarily  parting  with  his  entire  interest  in  the 
goods,  and  where  the  taker  intends  in  any  such  case  fraudulently 
to  deprive  the  owner  of  the  entire  interest  in  the  property  against 
Ilia  will:''  (BoBOoe  Grim.  Bv.  669.)    The  money  was  tdcen  in 
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this  oftse  againat  the  will  of  the  owner,  for  it  oaxmot  be  contended 
for  a  moment  that  Bhe  parted  with  it  volmitarily.  And  it  was 
also  obtained  by  a  trick,  device,  or  false  expedient — ^not  so  much 
a  false  pretence  as  a  false  expedient  of  another  kind,  the  prisoner 
pretendine  that  something  had  taken  place  which  he  knew  had 
not.  Ana  he  also  operated  on  her  fears  by  threats.  It  is  un- 
necessary to  consider  whether  sufficient  force  was  used  to  con- 
stitute a  robbery.  It  was  further  argued  that  the  learned  Deputy 
Becorder  had  misdirected  the  juiy.  It  maybe  that  it  would  have 
been  better  if  he  had  directed  them  to  consider  whether  the 
money  was  not  obtained  by  threats,  which  the  prosecutrix  might 
construe  into  threats  of  personal  violence ;  but  that  is  not  the 
question  reserved  for  us.  We  cannot^  however,  say  that  the  jury 
were  improperly  directed  in  being  asked  if  the  money  .was  ob- 
tained by  a  trick  or  artifice  j  and  it  would  have  been  superfluous 
to  leave  to  the  jury  the  question  whether  the  money  was  obtained 
against  the  will  of  the  prosecutrix.  For  the  above  reasons  I 
tmnk  a  larceny  was  proved,  and  that  the  conviction  must  be 
affirmed. 

Mabtin,  B  — I  am  of  opinion  that  a  larceny  was  proved ;  and 
though  the  facts  would,  I  think,  have  proved  a  robbery  also,  that 
does  not  prevent  a  conviction  for  larceny. 

BiACKBusN,  J. — ^I  also  think  the  conviction  must  be  affirmed. 
What  we  are  to  see  is  whether  the  direction  to  the  jury  was  right. 
To  constitute  larceny  there  must  be  the  a/nimua  fwrandi^  and  the 
property  must  be  taken  against  the  will  of  the  person  from  whom 
it  is  taken.  The  ingredients  that  act  on  the  will  of  the  party 
must  be  to  a  certain  extent  the  same  both  in  the  case  of  robbery 
and  larceny^  and  in  both  the  property  must  be  taken  against  the 
will  of  the  person.  It  would  be  a  great  scandal  if  taking  money 
out  of  a  person's  pocket  were  to  be  larceny,  but  not  to  be  so 
if  the  person  was  frightened  into  giving  up  her  money  against 
her  wUl.  No  point  was  reserved  as  to  whetiier  or  not  the  money 
was  obtained  from  the  prosecutrix  against  her  wiU,  and  if  there 
had  been  any  doubt  on  the  point  the  jury  should  have  been  asked 
the  question ;  but  the  evidence  shows  a  preconcerted  intention 
to  take  the  money  from  her  against  her  will,  and  there  was 
abundant  evidence  of  the  armrwts  fwrandi  in  the  conduct  of  the 
parties. 

Lush,  J. — I  doubted  at  first  whether  there  was  a  sufficient 
fraudulent  taking  to  constitute  larceny,  but  upon  consideration 
I  think  there  was,  and  that  the  money  was  demanded  by  the 
prisoner  anvmo  fwrcmdi,  and  obtained  from  her  against  her  will. 

Bbstt,  J. — I  also  have  had  doubts  whether  there  was  sufficient 
evidence  to  support  a  conviction  in  this  case.  If  the  case  had 
rested  on  the  principle  of  the  money  having  been  obtained  by 
a  trick,  I  should  have  thought  that  there  was  not.  The  case, 
if  so  put^  would  have  failed  in  this,  that  if  the  woman  by  the 
trick  was  induced  to  part  with  her  money  she  did  so  willingly, 
and  in  this  case  with  intent  that  it  should  be  taken  away  by  the 
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pnaoner.  But,  npon  ooosideniiioii,  I  tlimk  that  tins  oonyiction 
may  be  supported  on  the  groimd  thut  the  woman  parted  with  her 
money  against  her  will,  by  reason  <^  nnlawfid  violence  nsed  and 
1^^^  threatened  by  the  prisoner.  I  had  doabts  whether  the  threat 
of  imprisonment  was  snflBcient ;  bat  npon  consideration  I  think 
that  a  threat  of  immediate  personal  restraint  made  by  a  person 
present,  and  having  power  to  cany  snch  threat  into  execution 
may  reasonably  be  said  to  caose  a  person  to  do  what  this  woman 
did  against  her  will,  and  that  is  snflBcient  to  make  the  giving 
np  of  property  snch  a  taking  of  property  by  a  prisoner  as  to 
constitute  the  crime  of  larceny. 

Canrirtum  afirmed. 


COURT  OP  CRIMINAL  APPEAL. 
Naremher  18, 1869. 

■ 

(Before  Ekllt,  C3.^  Mabtik,  B.,  BuunarsH,  Lush,    and 

Burr,  JJ.) 

Rao.  V.  Wqjjah  Ritsoh  and  Samtil  RiTaoH.(a) 

Forgery — Deed — Ante-dating, 

B.  made  an  eqtiitable  deposit  of  titU'-deedf  mik  G.for  730/.,  and 
afientards  astigned  all  hi*  proj^rty  to  B.  for  the  benefit  of  Aw 
creditors.  B.  and  his  assigns  B.  thenj  for  an  additienal  advance, 
conreged  to  6.  the  freehold  of  the  yropertg  to  which  the  deeds 
deposited  related.  After  this  the  prisoner  £.  executed  a  deed  q^ 
assignment  to  the  other  prisoner  of  a  large  part  of  the  land  so 
conveyed  to  G.for  a  long  term  ofyetirs;  but  this  deed  itas  falsely 
antedated  before  the  conveyance  hy  B.  and  B.  to  (r.,  cmd  upon  this 
deed  the  prisoners  resisted  G/s  title  to  possession  of  this  part  of 
the  land  : 

Heldy  that  this  deed  so  antedated  for  the  pwrpose  of  defrauding  O. 
amounted  to  forgery. 

CASE  reserved  for  the  opinion  of  the  Court  by  Mr.  Justice 
Hayes. 
The  prisoners  were  indicted  before  me  at  the  last  Manchester 
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Assizes  under  the  24  &  25  Vict.  c.  98,  s.  20,  for  forging  a  deed 

with  intent  to  defiraud  James  Gardner.  Bimw. 

William  Ritson  was  the  father  of  Samuel  Bitson,  and  was  a        * 

builder.     He  had  been  entitled  to  certain  building  ]andat  Heaton        1^^* 
Norris  in  Lancashire,  which  had  been  conveyed  to  him  in  fee ;  and      /w^ 
he  had  borrowed  on  the  security  of  it  of  the  prosecutor,  James 
Gbrdner,  more  than  730Z.,  for  which  advances  he  had  given  on 
the  10th  of  January,  1868,  an  equitable  mortgage  by  written 
agreement  and  deposit  of  title-deeds. 

On  the  5th  of  May,  1868,  William  Bitson  executed  a  deed 
under  the  Bankruptcy  Act  of  1861,  conveying  all  his  real  and 
personal  estate  to  James  Booth,  a  trustee,  for  the  benefit  of  cre- 
ditors; and  on  the  7th  of  May,  1868,  by  deed  between  James 
Booth,  the  trustee,  of  the  first  part,  and  William  Bitson  of  the 
second  part,  and  the  said  James  Gardner  of  the  third  part,  recit- 
ing the  said  deed  of  assignment,  and  that  James  Gardner  had 
become  mortgagee  of  the  said  building  land,  and  that  there  was 
then  due  to  him  789Z.  Qs,  2d,  for  principal  and  interest,  and  that 
the  said  James  Booth  and  William  Bitson,  having  caused  a  valua- 
tion to  be  made,  had  ascertained  that  the  said  sum  was  in  excess 
of  the  value  of  the  said  hereditaments,  and  that  there  were  some 
building  materials  on  the  land  not  fixed  to  the  freehold,  and  that 
it  had  been  agreed  between  the  parties  to  the  deed  to  convey  the 
land  and  assign  the  materiab  for  50{.  to  the  said  James  Gardner. 
It  was  witnessed  that  the  said  James  Booth  and  William  Bitson, 
in  consideration  of  the  said  sum  paid  as  therein  mentioiied  (viz., 
49?.  to  Booth  and  IZ.  to  William  Bitson),  did  respectively  grant, 
convey,  and  confirm  unto  the  said  James  Gardner  the  said  free- 
hold hmd  (subject  to  the  two  indentures  therein  mentioned,  being 
previous  conveyances  to  other  parties  by  the  said  William  Bitson 
of  two  small  plots  thereof),  and  all  the  estate,  claim,  and  demand 
of  the  said  James  Booth  and  William  Bitson  thereinto  and  to  the 
use  of  the  said  James  Gardner,  his  heirs,  and  assigns  for  ever, 
with  a  covenant  from  the  said  James  Booth  and  William  Bitson, 
that  they  or  one  of  them  had  full  power  to  grant  the  said  lands 
and  hereditaments  as  aforesaid  free  from  all  incumbrances,  except 
as  appeared  by  the  said  deed,  but  which  deed  contained  no  mention 
of  the  deed  found  to  be  a  forgery  as  after  mentioned,  but  only 
mentioned  the  conveyance  of  the  said  two  small  plots. 

After  the  execution  of  the  said  conveyance  to  the  prosecutor  he 
entered  into  possession  of  the  ground  so  conveyed  to  him. 

About  March,  1869,  the  prosecutor  had  buildings  erecting  on 
adjoining  land,  and  had  employed  William  Bitson  as  a  builder, 
and  had  given  him  permission  to  erect  a  shed  on  part  of  the 
ground  so  conveyed  as  aforesaid,  which  was  done.  The  prose- 
cutor afterwards  wished  to  have  it  removed ;  but  the  two  Bitsons, 
the  son  being  then  working  with  his  father,  refused  to  do  so,  and 
the  prosecutor  removed  it  himself.  On  the  20th  of  April,  1869, 
the  prosecutor  received  a  letter  from  a  solicitor  written  on  behalf 
of  Samuel  Bitson,  claiming  title  to  the  land,  and  complaining  of 
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{ux>se(mtor  hating  trespaased  thereon  bj  pulling  dow^  a  bnildm^, 

^;^       and  offering  to  show  the  deed  under  which  Samuel  BitBon  olaimeo* 

And  on  the  26th  of  April,  a  writ  in  an  action  of  trefipasB^  at  the 

1809.       suit  of  Samnel  Ritson^  was  sued  ont  and  served  on  the  proseoator. 

jr~        The  prosecutor  then  saw  the  attorney  for  Samuel  l^tson^  who 

^'^^'     produced  the  deed  charged  as  a  forged  deed^  and  the  prosecutor 

commenced  the  prosecution  against  the  two  prisoners  before  the 

magistrates. 

"niis  deed  is  dated  the  12th  of  March,  1868,  the  date  being 
before  William  Bitson's  deed  of  assignment  and  the  conyeyanoe  to 
the  prosecutor,  and  purports  to  be  made  between  William  Bitson 
of  the  one  part^  and  Samuel  Ritsoii  of  the  otiier  part;  it  recites 
the  original  convOTance  in  fee  to  William  Bitson,  and  that  WiUiam 
Bitson  had  i^greed  with  Samuel  Bitson  ibr  a  lease  to  him  of  pari 
of  the  land,  at  a  yearly  rent  of  18Z.  3«.  4d.,  and  then  professes  to 
demise  to  Samuel  Bitson  a  large  part  of  tiie  firontage,  and  most 
yahiable  part  of  the  knd^  whMh  had  been  equitab^  mortgaged 
and  afterwards  conveyed  to  the  prosecutor,  as  mentioned  aboTS, 
for  the  term  of  999  years  fix>m  the  25th  of  March  thai  instant.  The 
said  deed  contained  no  notice  of  any  title  legal  or  equitable  of 
fche  prosecutor,  and  contained  the  usual  covenants  between  a 
lessor  and  lessee.  It  was  executed  by  both  William  and  Samuel 
Bitson,  and  professes  to  have  been  attested  by  a  witness ;  but 
such  witness  was  not  called  at  the  trial,  nor  was  any  evidence 
ffiven  as  to  the  professional  man  or  other  person  by  whom  the 
deed  was  prepared.  Although  the  date  of  the  deed  was  the  12th 
of  March,  1868,  it  was  provra  by  the  stamp  distributor  who  had 
issued  the  stamp,  that  it  was  not  in  fact  issued  firom  the  office  by 
him  before  the  7th  of  January,  1869,  nor  was  the  deed  ever 
mentioned  by  the  prisoners  before  that  year. 

It  was  contended  on  the  part  of  the  prosecutor  that  the  deed 
was  a  forged  deed,  made  after  the  prosecutor's  conveyance,  and 
antedated  for  the  fraudulent  purpose  <^  over-reaching  that  con- 
veyance, and  so  endeavouring  to  deprive  the  prosecutor  of  his 
9&tate  under  the  said  conveyance,  and  of  a  considerable  part  of 
the  property  for  a  long  t^m,  and  leaving  only  a  valueless  rever- 
sion in  him  in  such  part  of  the  property.  And  in  suppcHrt  of  this 
view  the  counsel  for  the  prosecution  cited  1  Hawk.  P.  C.  c.  21, 
p.  263,  8th  edit.;  and  Saboay  v.  Waie,  Moo.  655;  5  Elis. 
c.  14 ;  and  2  Buss,  on  Crimes,  4tii  edit.,  719 ;  and  see  3  Inst.  169, 
Bac.  Abr.  "  Forgery.'' 

The  counsel  for  the  prisoners  contended  that  the  deed  could 
not  be  a  forgery,  as  it  was  really  executed  by  the  parties  between 
whom  it  purported  to  be  made,  and  that  there  was  no  modem 
authority  in  support  of  the  doctrine  contended  for  by  the  prose- 
cution. He  also  contended  that  the  prosecutor  had  obtained  his 
conveyance  by  fraud,  and  that  it  was  void  against  the  prisoners, 
and  if  so  the  lease  would  be  rightfully  made. 

The  jury  found  that  there  was  no  ground  for  imputing  any 
firand  to  the  prosecutor  with  regard  to  his  securify  and  convey- 
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aaoe,  and  I  haying  expressed  en  opinion  in  conformity  with  the        ^^'  • 
aniihoril^  cited  on  the  part  of  the  prosecution^  and  informed  the      trokm. 
jmy  that  if  the  alleged  lease  was  executed  after  the  prosecutor's        — 
conveyaSQce^  and  antedated  with  the  purpose  of  defrauding  him^        ]^- 
it  would  be  a  forpwy.  fhi^er^. 

The  jury  found  both  the  prisoners  guilty. 

And  in  pursuance  of  the  request  of  the  prisoners'  counsel,  I 
reserred  tibe  question  whether  the  prisoners  were  properly  con- 
yicted  of  forgery  under  the  circumstances,  for  the  opinion  of  this 
Court. 

G.  Hatbs. 

2brr,  for  the  prisoners. — ^The  ruling  of  the  learned  judge  at  the 
trial  was  wrong,  and  the  oonyiction  cannot  be  sustained.    The 
authorities  cited  for  the  prosecution  were  very  ancient,  and  it  is 
submitted  tiiat  they  cannot  be  supported  at  the  present  day. 
The  authority  of  Lord  Ooke  in  Hie  Srd  Inst.  169  is  his  oommefnt 
on  the  stat.  b  JESia.  c.  14,  whidb  enacts,   ''If  any  person  or 
peraons,  upon  his  or  their  own  head  or  imaginMion,  or  byfctee 
oonsparacy  or  fraud,  shall  wittingly,  subtilly,  and  Msely  forge  or 
make,  or  subtiUy  cause  or  wittingly  assent  to  be  forged  or  made, 
any  false  diarter,  deed,  or  writing,  sealed,  &c.,  to  the  intent 
{inter  aUa)  that  the  right,  title,  or  interest  of  any  person  or  persons 
of,  in,  or  to  tenements  or  hereditaments,  freehold  or  copyho4d,  may 
be  molested,^'  &c.     Lord  Coke,  in  commenting  on  the  words  "  or 
make,''  says,  ''  These  be  larger  words  than  to  forge,  for  one  may 
make  a  fslse  writing  within  this  act,  though  it  be  not  forged  in 
the  name  of  another,  nor  his  seal  nor  hand  counteifeited.     As  if 
A.  make  a  true  deed  of  feoffieuent  under  his  hand  and  seal  of  the 
ma&or  of  Dale  unto  B.,  and  B.,  or  some  other,  raze  out  I)  the 
first  letter  of  Dale,  and  put  in  S,  and  then  where  &e  tme  deed 
was  of  the  manor  of  Dale,  now  it  is  fialsely  altered  and  made  the 
manor  of  Sale.     This  is  a  false  writing  under  seal  within  the 
purview  of  thfts  statnte.    To  forge  is  metaphorically  taken  from 
the  onith  who  beateth  upon  his  anvil  and  forgeth  what  fhdhion 
or  shape  he  will.''     The  case  of  Sahoay  v.  Waie  is  no  doubt 
an  authority  that  to  alter,  by  antedating  a  deed,  is  a  forgery  if 
it  prqmdices  anv  third  person's  estate.     The  deed  in  the  present 
^ase  wias  not  a  forgery  or  false  deed ;  it  was  made  by  the  parties 
between  whom  it  purports  to  be  made,  and  there  was  no  alteration 
in  it  at  tlL    It  may  be  a  vcid  instrument,  but  it  is  not  a  forgery. 
[Majbtin,  B.— Mr.  Bussell,  in  hiB  work  on  Crimes  gives  this  defi- 
nition of  forgery  at  common  law,  'Hhe  fraudulent  making  or 
alteration  of  a  writing  to  flie  prejudice  of  aiiother,'"  or,  more 
recently,  '^  a  fiklse  making,  a  making  malo  wnimo,  of  any  written 
inBtroment  for  the  purpose  of  fraud  and  deceit;"  the  word 
^'making"  being  considered  as  including  evBry  alteration  of 
or  additkm  to  a  true  ioistrument.]     It  is  conrt^ided  that  this 
18  not  a  fidse  deed,  ihough  tiie  &iding  of  the  jury  idiows  the 
date  ilo  be  so.    Deeds  wlnoh  contain  fiJse  reoitalB  or  aiwrmenta 

aa2 
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are  not,  therefore,  false  deeds  witliin  the  provisions  of  the  statatee 
2,^^^      relating   to    forgery.     The   present    statute    (24    &    25    Yiot. 

c.  98,  8.  20)  enacts,  '' Whosoever,  with  intent  to  defraad,  shall 

I8e9.  forge  or  alter,  or  shall  oflfer,  utter,  dispose  of,  or  put  off,  knowing 
Forgtrv,  ^^®  same  to  be  forged  or  altered,  anv  deed,  or  anj  bond  or  writing 
obligatory,  or  any  assignment  at  law  or  in  equity  of  any  such 
bond  or  writing  obligatory,  or  shall  forge  any  name,  handwriting, 
or  signature  purporting  to  be  the  name,  hanawriting,  or  signature 
of  a  witness  attesting  the  execution  of  any  deed,  bond,  or  writing 
obligatory,  or  shall  offer,  utter,  dispose  of,  or  put  off  any  deed, 
bond,  or  writing  obligatory,  having  thereon  any  such  forged 
name,  handwriting,  or  signature,  knowing  the  same  to  be  forged, 
shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  life,  or  for  any  term  not  less  than  three  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  with- 
out hard  labour,  and  with  or  without  solitary  confinement/'  The 
question,  therefore,  is  whether  this  deed  is  a  forgery  within  the 
words  of  that  statute,  and  it  is  submitted  that  it  is  not :  (Com. 
Dig.  Forg^ery,  A.  1.)  This  was  a  re-enactment  of  the  11  Geo,  4, 
&  1  Will.  4,  c.  10,  and  it  is  submitted  that  by  the  change  of 
language  it  was  intended  to  narrow  the  statute  of  Eliz. 

AddUson,  for  the  prosecution. — The  conviction  is  right,  for, 
both  upon  principle  and  authority  the  making  of  the  deed  in 
question  was  a  forgery.  At  common  law  the  false  making  of 
a  letter,  or  order,  or  guarantee,  was  a  misdemeanor,  but  not 
a  capital  offence,  and  the  fabe  maJdng  of  a  deed  is  within  all  the 
statutes.  There  is  in  support  of  the  prosecution  the  authority  of 
Lord  Coke,  and  the  case  in  Moor  and  Com.  Dig.  A.  1,  "  Forgery 
is  where  a  man  fraudulently  writes  or  publishes  a  &lse  deed  or 
writing  to  the  prejudice  of  the  right  of  another .''  This  was  a 
deed  fraudulently  antedated  to  the  prejudice  of  the  prosecutor's 
estate  in  the  land.  So  in  Bacon's  Abr.  A.,  '^  The  notion  of  forgery 
doth  not  so  much  consist  in  the  counterfeiting  of  a  man's  hand 
and  seal,  which  may  often  be  done  innocently,  but  in  the  en- 
deavouring to  give  an  appearance  of  truth  to  a  mere  deceit  and 
falsity ;  and  eitiber  to  impose  that  upon  the  world  as  the  solemn 
act  of  another,  which  he  is  in  no  way  privy  to,  or,  at  least,  to 
make  a  man's  own  act  appear  to  be  done  at  a  time  when  it  was 
not  done,  and  by  force  or  such  a  falsity  to  give  it  an  operation, 
which  in  truth  and  in  justice  it  ought  not  to  have."  [Mji^in,  B., 
referred  to  Lewis'  case  (Foster  C.C.  117).]  That  definition  seems 
to  comprehend  this  case. 

Kelly,  C.B. — I  certainly  entertained  some  doubt  at  one  time 
upon  this  case,  because  most  of  the  authorities  are  of  an  ancient 
date,  and  long  before  the  passing  of  the  statutes  of  11  Oeo.  4  & 
1  WlQ.  4,  and  24  &  25  Vict.  However,  looking  at  the  ancient 
authorities  and  the  text-books  of  the  highest  repute,  such  as  Com. 
Dig.,  Bacon's  Abr.,  3  Co.  Inst.,  and  Sir  Michael  Foster,  they  are 
all  uniformly  to  the  effect,  not  that  every  instrument  containing  a 
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false  statement  is  a  forgery^  but  that  every  instnunent  which  is        Rao- 
false  in  a  material  part,  and  which  purports  to  be  that  which  it  is      Rrnon 

not^  or  to  be  executed  by  a  person  who  is  not  the  real  person^  or       * 

which  purports  to  be  dated  on  a  day  which  is  not  the  real  day^        1869. 
whereby  a  false  operation  is  given  to  it,  is  a  forgery.   It  is  impos-      jf^owv 
sible  to  distinguish  the  present  case  from  the  authorities  cited,        *'^?^' 
and  therefore  the  conviction  must  be  a£Gurmed. 

Mabtin,  B. — ^I  am  of  the  same  opinion.  Mr.  Torr  says,  no 
doubt  rightly,  that  this  is  not  an  ordinary  instance  of  a  deed  that 
is  a  forgery.  The  authorities  are  all  to  the  eflfect  that  it  is  a 
forgery :  and  in  Tomlin^s  Dictionary  I  also  find  this  passage : 
''  Forgery  may  be  committed  by  a  party  making  a  false  deed  in 
his  own  name,  as  where  a  party  made  a  feoffment  of  lands,  and 
dated  it  prior  to  a  former  deed,  whereby  he  conveyed  the  same 
lands,  for  he  falsifies  the  date  in  order  to  defraud  his  own  feoffee.^' 

Blackburn,  J. — I  am  of  the  same  opinion.  The  24  &  25  Yict. 
makes  it  a  felony  if  any  person  with  intent  to  defraud  shall  forge 
or  alter  any  deed,  &c.  The  material  word  is  '^  forge,^^  and  it  is 
necessary,  therefore,  to  see  what  is  the  meaning  of  forgery.  It  is 
correctly  defined  in  Com.  Dig.  to  be  the  making  any  false  instru- 
ment with  a  fraudulent  intent,  that  is  an  instrument  that  purports, 
on  the  face  of  it,  in  some  material  thing  to  be  that  which  it  is  not. 
Then  we  have  GKlbert,  0.  B.^s  definition  of  forgery  in  Bac.  Abr. 
(see  supra).  In  this  case  the  false  statement  is  in  the  date 
which,  in  ordinary  cases,  would  not  be  material ;  but  here,  by 
extrinsic  evidence,  the  false  date  was  shown  to  be  very  material, 
and  the  forged  deed  would  have  passed  the  estate  to  another 
person  than  the  prosecutor  if  the  deed  had  been  executed  on  the 
day  it  bears  date.  Lord  Coke,  in  his  3rd  Inst.,  cites  several  cases 
from  the  Year  Books  to  show  that  the  forging  a  deed  does  apply 
to  this  very  thing.  The  same  was  held  in  the  case  in  Moor,  ana 
in  Lewis'  case  in  Foster  (C.  C.  116),  and  there  is  no  authority 
against  it.     The  conviction,  therefore,  is  right. 

Lush,  J. — If  the  prisoner  had  put  the  true  date  to  the  deed  in 
the  first  instance  and  then  altered  it,  there  could  not  have  been  a 
question  as  to  its  being  a  forgery  within  the  statute.  It  seems 
absurd  to  hold  that  the  making  a  deed  falsely  dated  from  the 
beginning,  whereby  a  fraudulent  operation  is  given  to  it,  would 
not  equally  be  a  forgerv.  The  Legislature  used  the  word 
''forge''  in  the  sense  of  the  decided  authorites,  namely,  the 
making  of  a  deed  which  purports  to  be  that  which  it  is  not. 

Bbstt,  J.,  concurred. 

Coiwiciion  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 

November  18, 1869. 

(Before  Eillt,  C.B.,  Martin,  B.,  Blackburn,  Lush^  and 

Bbitt^  JJ.) 

Baa.  v.  David  JoNis.(a) 

Bigamy-^Knowledge  of  the  first  wife  bemg  cdive^^DirecUo^h 

to  tkejwry. 

In  1868  the  prisoner  worried  Mary  Awne  Richards,  Uved  vfith  her 
aiout  a  week,  amd  then  left  her.  It  was  not  proved  thai  he  had 
since  seen  her.  In  1867  he  married  Elizabeth  Eva/ns,  his  first 
wife  being  then  aliwe.  On  the  trial  of  aok  indictment  for  bigamy, 
the  learned  judge  told  the  jury  that  they  m^ust  be  satisfied  that  the 
prisoner  know  that  his  first  wife  was  aUve  at  the  time  of  the 
second  marriage : 

Held,  that  the  direction  of  the  judge  to  the  jury  was  right,  and  thai 
it  UHM  not  necessary  to  prove  affirmatively  that  at  the  time  of  the 
second  marriage  the. prisoner  knew  that  his  first  wife  was  alive. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Baron 
ChanneU. 

The  prisoner  David  Jones  was  tried  before  me  at  the  last  Assizes 
for  Carmarthenshire. 

The  indictment  charged  the  prisoner  with  marrying  Mary  Anne 
Richards,  and  afterwards,  and  daring  her  life,  felonionsly  marry- 
ing one  Elizabeth  Evans. 

The  prisoner  was  convicted,  and  the  conviction  is  to  be  taken 
as  correct,  subject  only  to  the  question  hereinafter  stated. 

The  prisoner  on  the  29th  of  June,  1863,  married  Mary  Anne 
Richards.  On  the  29th  of  November,  1867,  he  married  the  said 
Elizabeth  Evans. 

Mary  Anne  Richards  was  proved  to  be  alive  at  the  time  of  the 
trial. 

It  was  proved  on  cross-examination  that  the  prisoner  lived  with 

(a)  Reported  by  John  Thompson,  Esq.,  BAirister-ftt-Lew. 
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her  for  about  a  week^  and  then  left  her.     It  was  not  proved  that        Bm. 
he  had  since  seen  her.  Jom. 

For  the  prisoner  it  was  contended  that  affirmative  proof  must 

be  given  that  at  the  time  of  his  marriage  with  Elizabeth  Evans,        ^8^- 
the  prisoner  actually  knew  that  Mary  Anne,  his  first  wife,  was     j^j^^ 
alive.    The  case  of  Beg,  v.  Lwmley  (38  L.  J.  86,  M.  C;  11  Cox     Evidno^ 
Grim.  Cas.  274)  was  relied  on. 

I  overruled  the  objection,  holding  that  positive  proof  on  that 
point  was  not  absolutely  necessary. 

I  left  the  case  to  the  jury,  teUine  them  they  must  be  satisfied 
that  the  prisoner  knew  his  first  wife  was  aHve  at  the  time  of  the 
second  marriage. 

The  question  is  whether  I  was  at  liberty  to  do  so,  or  whether, 
upon  the  authority  of  the  case  referred  to,  I  was  bound  to  direct 
an  acquittal.  If  1  ought  not  to  have  left  the  case  to  the  jury,  the 
conviction  is  to  be  reversed. 

The  prisoner  is  not  in  custody,  but  is  to  be  called  up  for  sen- 
tence if  the  conviction  is  held  good. 

W.  P.  GHAimBLL. 

No  counsel  appeared  on  either  side  to  argue  the  case. 
KjsIiLT,  G.B. — ^We  need  not  say  more  than  that  the  case  was 
properly  left  to  the  jury,  and  that  the  conviction  must  be  affirmed. 
The  rest  of  the  Court  concurred. 

Oormction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

Novmnber  18,  1869. 

(Before  Xillt,  C*B.,  Mabtin,  B.,  Blackburn,  Lush,  and 

Bebtt,  JJ.) 

RsG.  V.  Raudnitz. 

Evidence— ^^  London  Gazette" — Production. 

The  mere  production  of  a  copy  of  the  "  London  Oazette  "  purporting 
to  be  printed  hy  authority,  containing  an  advertisement  of  adju' 
dication  of  bankruptcy  is  sufficient  proof  of  the  adjudication  of 
hcunhruptcy  under  the  12  ^  IS  Vict.  c.  106,  s.  240. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  the  City  of  London. 
At  a  session  of  the  Central  Criminal  Court  on  the  19th  of 
August,  1869,  Sidney  Raudnitz  was  tried  before  me  on  an  indict- 
ment charging  him  with  obtaining  goods  on  credit,  within  three 
months  of  adjudication  of  bankruptcy  against  him  with  intent  to 
defraud. 

To  prove  the  adjudication  of  bankruptcy  against  him,  there 
was  tendered  in  evidence  and  admitted  by  me  the  annexed  printed 
document  purporting  to  be  the  London  Oazette,  and  purporting  to 
advertise  the  adjudication  of  bankruptcy.  It  does  not  upon  its 
face  purport  to  be  printed  by  the  Queen's  printer. 

Metccdfe,  for  the  prisoner,  objected  that  this  document  must  be 
proved  to  be  the  ijondon  Oazette  before  it  could  be  admitted  as 
evidence  of  its  contents  or  of  the  adjudication. 

The  prisoner  was  convicted,  and,  there  being  no  other  evi- 
dence of  the  adjudication  of  bankruptcy,  I  reserved  the  question 
for  the  decision  of  the  Court  for  the  consideration  of  Crown  Cases 
Reserved :  Whether  ihe  above  document  was  sufficiently  proved 
to  be  the  London  Oaaette  ? 

If  the  Court  should  be  of  opinion  that  the  above  evidence  was 
insufficient,  the  conviction  must  be  reversed. 

(a)  Reported  by  JoHM  TflOiCPSOir,  Esq.,  Bftrrifltir-«t-lAW. 
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The  prisoner  is  in  gaol  awaiting  judgment.    See  Bex  v.  Forsyth,        ^^' 
Rnss.  &  Ry.  277.{a)  BAnSira. 

BnSSBIiL   GUENST.  

1869. 

Metcalfe  for  the  prisoner. — The  evidence  received  was  inad-  Sanl^miqf^ 
missible.  The  objection  to  the  reception  of  the  evidence  is  based  EvidmS. 
upon  Reg.  v.  Wallace  (17  Ir.  Com.  Law  Rep.  207),  where  the 
defendant  was  charged  upon  an  indictment  under  the  stat. 
11  Vict.  c.  2  (for  the  better  prevention  of  crime  and  outra^  in 
Ireland),  for  having  a  pistol  and  gunpowder  within  the  proclaimed 
district  of  Shankhill,  and  a  copy  of  the  Dublin  OazeUe  was 
tendered  in  evidence,  containing  the  proclamation  of  the  district, 
purporting  to  be  printed  and  published  at  the  BubUa  Oazette 
Office,  No.  87,  A.-street,  by  A.  T.  of  &c.,  and  under  the  title 
were  the  words,  "  Published  by  authority,''  but  it  was  held  not 
to  be  evidence  within  the  11  Yict.  c.  2,  s.  21,  which  enacted  that 
the  production  of  the  DviKn  Oazette,  purporting  to  be  printed 
by  tne  Queen's  printers,  containing  the  publication  of  any  procla- 
mation under  the  act,  should  be  deemed  and  taken  as  conclusive 
evidence  in  all  courts  of  justice  in  Ireland  of  all  facts,  &c.  In 
that  case  there  was  nothing  to  show  by  what  authority  the  paper 
was  printed.  So  in  this  case  all  that  appeared  was  a  pamer  pur- 
porting to  be  the  London  Oazette.  Surely  that  is  not  sufficient  to 
let  it  in  as  evidence  of  the  London  Oazette.  In  Rex  v.  Holt 
(5  T.  R.  486),  the  Lond-on  Oazette  put  in  evidence  purported  to  be 
printed  by  the  King's  printer.  [Lush,  J. — Sect.  240  of  12  &  18 
Yict.  c.  106,  says  that  a  copy  of  the  London  Oazette,  and  of  any 
newspaper  containing  any  such  advertisement  as  by  the  act 
directed,  shall  be  evidence  of  any  matter  therein  contained.  The 
only  question  is,  was  this  shown  to  be  the  London  Oazette?'] 
To  show  that,  it  should  have  purported  to  be  printed  by  the 
Queen's  printer.  [Britt,  J, — If  there  is  evidence  on  which  the 
Judge  was  reasonably  satisfied  that  it  was  the  London  Oazette,  was 
it  not  admissible?]  More  must  be  shown  than  the  mere  title 
London  Oazette. 

Oiffardy  Q.  G.  and  Beeley,  for  the  prosecution,  were  not  called 
upon  to  argue. 

Kelly,  C.B. — ^The  conviction  must  be  affirmed.  In  Reg.  v. 
Wallace,  the  words  of  the  statute  which  makes  a  copy  of  the 
Dublin  Oazette  evidence  of  the  proclamation  are,  that  the  produc- 
tion of  the  Dublin  Oazette  purporting  to  be  printed  by  the  Queen's 
printers,  containing  the  publication  of  any  proclamation  under 
the  act  shall  be  conclusive  evidence  of  all  such  facts,  &c.,  but 
there  are  no  such  words  in  sect.  240  of  the  Bankruptcy  Act 
(12  &  18  Yict.  c.  106),  upon  which  the  present  question  depends. 

(a)  In  JUx  T.  For^h  (Rma.  ft  Ry.  274),  to  proTe  notice  in  the  Lmmkn  CrOMtte,  of 
Iflsning  a  oommiaflion  of  benkiiiptey,  a  paper  pniporting  to  be  the  GasUU  was  pnt  in, 
Imt  no  oTidenoe  was  gi^en  that  it  was  bonght  at  the  office  of  the  King's  printer,  nor 
aaj  fwthAr  eTideaoe  beyond  the  meve  prodnetion.  The  Jndgei  seemed  to  think  (ac) 
that  the  prodnetion  of  the  GoMitU  wonld  be  snffioient  wi&ont  proof  of  its  beittf 
boni^t  of  the  (rosslte  printer,  or  where  it  oame  from. 
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Beg.  T.  Wattaee  is  in  eftot  an  ankhonfy  againsfe  Mr.  MetoJfe's 
contention^  for  the  Judges  said  if  the  paper  had  purported  to  be 

printed  hj  the  Queen's  printers  it  wonld  have  hem  sufficient. 

^*«.       The  objection  therefore  fails^  and  the  prodaction  of  the  paper  in 
Dmhmrttf^  question  purporting  to  be  the  London  Oaaeite,  and  to  be  minted 
EmdaSr  by  aathority,  was  sufficient  proof  of  the  adjudicatioii  ot  bank- 
ruptey  of  the  defendant. 

The  rest  of  the  Couii  ooncnired. 

OmwiMon  ixffirmei. 


comer  of  criminal  appeal. 

Novmnber  13, 1869. 

(Before  Kellt,  C.B.,  Mjjotk,  B.,  Blacdubh,  J,,  Lush,  J.,  and 

^  J.) 


Rn.  V.  Gsowi  TKo]ir80N.(a) 

HouMbreahing  iiiyfamsiifa    24  ^  96  Vid.  c.  96,  9.  58 — Potsesnon. 

Where  eeveral  penome  are  found  out  togefkot  hy  niykt  Jar  ike 
common  purpose  of  houoebreaking^  amd  one  onbf  is  in  poeeeeeien 
of  tiie  houeebreah%ng  implomenie,  aU  matg  he  found  guiUy  nf  ike 
miedemeanor  of  being  foimd  by  nigM  in  po$ee$»ion  of  hnplemonts 
of  thoueebreoMng  withaut  lawful  exeuee  (24  ^  25  Viet.  o.  96, 
8.  58),  for  the  poeeeaeion  of  one  ie  in  such  case  ike  possession  of 
aU, 

CASE  reserved  for  the  decision  of  the  Court  for  Considaration 
of  Crown  Cases  Beserred. 
At  the  General  Quarter  Sessions  of  the  peace  in  and  for  the 
County  of  Surrey,  an  Thursday,  the  29th  d  July,  1869,  Gecnge 
Thompson  and  William  Jones  were  charged  upon  the  following 
indictment : 

Surrey.  The  jurors  for  oor  Lady  the  Queen  upon  their  oaths 
present,  that  (George  Thompson  and  William  Jones  at  about  the 
hour  of  two  ct  the  elock,  ante  meridiem,  of  the  22nd  of  Jtdy, 
1860,  at  the  parish  of  St.  George  the  Martyr,  Southward,  in  the 
said  county  of  Surrey,  were  found>.  thoy  the  saiid  GrsaBga  Thaaipson 

(a)  Bsportad  by  Jmm  TaoMflpy,  Siq. 
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and  WOliam  Jones^  then  and  there  by  night,  as  aforesaid/ unlaw-        i^* 
fully  having  in  their  possession  wifliont  lawful  excuse  certain    XHoicpBoir. 

implements  of  housebreaking,  that  is  to  say,  one  crow,  one  knife,        

one  candle,  and  twenty  lucifer  matches,  against  the  form  of  the        l^^- 
statute  in  such  case  made  and  provided.     And  the  jurors  afore-  /,«p^^f,  q/* 
said  upon  their  oath  aforesaid  do  farther  present  that  before  the  housebreaking 
time  of  committing  the  misdemeanor  hereinbefore  mentioned,  the   —Evidmct, 
said  Georjze  Thompson  and  William  Jones  were  severally  con- 
victed of  felony;  that  is  to  say,  the  said  George  Thompson,  by 
the  name  of  Jolm  Patterson,  at  the  general  session  of  uie  peace 
held  at  the  Sessions  House  on  Clerkenwell-green,  in  and  for  the 
county  of  Middlesex,  on  Monday,  the  4th  of  March,  1861,  and 
the  said  William  Jones,  by  the  name  of  Samuel  Lambert,  at  the 
adjourned  general  session  of  the  peace,  held  at  the  Session  House, 
on  Clerkenwell-green,  in  and  for  the  county  of  Middlesex,  on 
Monday,  the  203i  of  May,  1867. 

William  Jones  pleaded  guilty ;  and  it  was  proved  that  George 
Thompson  was  found  along  with  Jones,  Jones  having  on  his 
person  the  crow  and  the  knife,  and  G-eorge  Thompson  having  on 
his  person  the  candle  and  lucifer  matches. 

It  was  contended  that  a  candle  and  lucifer  matches  were  not 
housebreaking  implements  within  the  meaning  of  the  statute,  and 
that  Thompson  could  not  be  said  to  be  in  possession  of  the  crow 
and  the  kmfe  found  on  Jones. 

Thereupon  the  Court  directed  the  jury,  that  if  i^ey  were  of 
opinion  that  Thompson  was  in  the  company  of  Jones,  with  the 
same  object  as  Jones,  and  for  the  purpose  of  housebreaking,  they 
should  nnd  ^lim  guilty  on  the  indictment,  and  that  they  might 
take  into  their  consideration  the  fact  of  the  candle  and  lucifer 
matches  being  found  on  him  as  showing  the  purpose  to  which 
the  crow  and  the  knife  were  intended  to  be  applied,  but  that  the 
candle  and  lucifer  matches  alone  could  not  be  held  to  be  house- 
breaking implements  within  the  meaning  of  the  statute. 

The  jury  returned  a  verdict  of  guilty,  and  the  Court  reserved 
the  question  for  the  Court  for  the  Consideration  of  Crown  Cases 
Reserved,  whether  the  possession  of  housebreaking  implements 
by  one  of  two  persons  for  a  common  object  is  the  possession  of 
each. 

Judgment  on  Thompson  was  respited,  and  he  was  committed 
to  the  county  gaol  at  Newington  until  i^e  decision  of  the  Court 
for  Consideration  of  Crown  Cases  Beserved  should  be  known. 

Thos.  Tilson,  Chairman. 

Straight  for  the  prisoner. — ^The  conviction  cannot  be  sustained. 
There  was  no  evidence  of  Thompson's  being  in  possession  of 
housebreaking  implements.  The  indictment  is  founded  on  the 
24  &  25  Vict.  c.  96,  s.  58,  '^  whoever  shall  be  found  by  night 
armed  with  any  dangerous  or  offensive  weapon  or  instrument 
whatever  with  intent  to  break  or  enter  into  any  dwelling  house 
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or  otiier  bnfldmg  wbaAaoevet,  and  to  oomnut  any  fekmy  tfaerein, 
or  shall  be  found  by  nigbt  having  in  his  poasessiony  withont 
lawful  ezcoae  (the  proof  of  which  eoECoae  shall  He  on  soch  person)^ 
1M9.  any  picklock  key,  crow^  y^^  bit,  or  other  implement  of  hoose- 
«  breakings  or  shall  be  foond  by  night  haying  his  &oe  blackened  or 
y  otherwise  disguised  with  intent  to  commit  any  felony,  or  shall  be 
Fftiiinte.  found  by  night  in  any  dwelling  house  or  other  bnflding  what- 
soerer,  with  intent  to  commit  any  felony  therein^  shall  be  gnilty 
of  a  misdemeanor/'  The  enactment  makes  the  offence  an 
individual  and  personal  one.  It  cannot  be  that  it  intended 
to  cast  on  one  person  the  obligation  of  making  an  excuse  for 
another  person  who  is  in  possession  of  housebreaking  implements. 
[Lush,  J. — Suppose  each  of  them  had  hold  of  a  crowbar  by  the 
ends^  so  that  neither  had  exclusive  possession^  would  not  the 
statute  ^ply  ?  Or  if  a  burglar  were  to  hire  a  little  boy  to  carry 
his  implements,  could  he  not  be  convicted  under  it  ?]  [Blackbubji, 
J. — Or  if  the  implements  were  in  a  pannier  on  an  ass's  back,  could 
the  donkey  be  said  to  be  in  possession  of  them  ?]  In  the  statetes 
relating  to  coining  (24  &  25  Vict.  c.  99,  s.  1)  and  forgery 
(24  &  25  Vict.  c.  98,  s.  45),  criminal  possession  is  defined^  but 
not  in  this  statute. 

No  counsel  appeared  for  the  prosecution. 

KiLLT,  C.B. — ^The  possession  of  one  is  the  possession  of  alL 
Under  tiie  (jame  Laws  it  has  been  held  that  where  several 
persons  go  out  poaching  in  the  night  time,  and  one  is  aimed 
with  a  gun,  all  are  armed :  (See  Beg.  v.  Goodfellow  and  others, 
1  Den.  G.  G.  81.) 

The  rest  of  the  Gourt  concurred. 

Oonmctian  affirmed. 
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COURT  OP  CRIMINAL  APPEAL, 
November  20,  1869. 
(Before  Killt,  G.B.,  Martin,  B.,  Btlks,  Blaccbubn,  and 

LXT8H,  JJ.) 

Rbg.  v.  HoDaEiss.(a) 

Perjury — False  oath  at  convmon  law — Affidavit  under  Bills  of 

Sale  Act  {17  ^18  Vict.  c.  86). 

A  false  oath,  sworn  in  a/n  affida/vitfor  the  purpose  of  procuring  the 
registration  of  a  bill  of  sale  in  pwrsriance  of  the  17  ^  18  Vict, 
e.  36,  is  a  misdemewnor  at  common  law,  of  which  a  person  may 
be  found  gmUy  upon  an  indictment  for  setting  out  the  facts,  Urid 
concluding  with  the  usual  averment  that  the  prisoner  covfvmiUed 
^^  wilful  and  corrupt  perjury/'  which  concluding  words  may  be 
rejeded  as  swrplusage. 

CASE  reserved  by  Pigott,  B.,  for  the  opinion  of  the  Court  for 
the  ConsidenU;ion  of  Grown  Cases  iUsenred. 

The  prisoner  was  tried  before  me  at  the  last  Summer  Assizes 
for  the  oounty  of  Worcester,  upon  an  indictment  which  charged 
that  he  committed  wilful  and  corrupt  perjury  in  an  affidavit  sworn 
by  him  before  a  commissioner  for  taking  affidavits  in  the  Court 
of  Queen's  Bench. 

The  affidavit  was  sworn  before  the  Commissioner  at  Stour- 
bridge, and  was  made  for  the  purpose  of  getting  a  bill  of  sale 
filed. 

It  was  material,  in  the  affidavit,  to  state  the  date  when  the  bill 
of  sale  was  made,  which  the  prisoner  swore  was  on  the  18th  of 
December,  1868,  whereas  it  was,  in  &ct,  made  on  the  4th  of 
January,  1869. 

The  counsel  for  the  prisoner  objected  that  such  an  affidavit 
could  not  be  the  subject  of  an  indictment  for  perjury,  not  being, 
as  he  contended,  sworn  in  a  judicial  proceeding. 

I  overruled  the  objection,  and  left  the  case  to  the  jury,  who 
found  the  prisoner  gmlty.     But  I  reserved  the  case  for  this  Court 

(a)  Bepoitad  by  Jomi  THOMPioir,  Eaq.,  Bftrritter-at-Lftw. 
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upon  the  above  objeddon,  being  pressed  by  ihe  oonnsel  so  to  do ; 
HiJ^wimL    <^^  ^^  prisoner  was  admitted  to  bail. 

The  Bills  of  Sale  Acts  are  the  17&  18  Yict.  c.  36;  -and  29  &  30 

I8e9.       Vict.  c.  96.  G.  Pigott. 

No  counsel  appeared  on  either  side. 

Ejellt^  C.B. — ^The  prisoner  was  convicted  on  an  indictment 
which  charged  him  with  having  committed  wilful  and  corrupt 
perjuiy  in  an  affidavit  required  by  the  Bills  of  Sale  Act,  which 
was  sworn  by  him  before  a  commissioner  for  taking  affidavits  in 
the  Court  of  Queen's  Bench,  and  the  question  for  our  decision  is 
whether  he  was  properly  convicted  or  not.  The  offence  was  not 
wilful  and  corrapt  jTrj,^  in  the  strict  sense  of  that  term,  and, 
therefore,  the  prisoner  would  not  be  liable  to  the  more  severe 
punishment  whicdi  can  only  be  imposed  in  cases  of  perjury ;  but  it 
is  quite  dear  that  the  takmg  of  a  fJEtlse  oath  in  an  affidavit  which 
is  required  by  an  Act  of  Parliament,  in  order  to  obtain  the  regris- 
tration  of  a  bill  of  sale,  is  a  misdemeanor  at  common  law,  subject- 
ing the  person  taking  the  fidse  oath  to  punishment.  It  is  true 
that  the  indictment  in  this  case^  after  setting  out  the  facts, 
concludes,  ''and  so  the  jurors  say  that  the  prisoner  com- 
mitted wilful  and  corrupt  perjuiy .''  I  think  that  those  words  may 
be  treated  and  rejected  as  surplusage,  and  then  what  remains  upon 
the  indictment  would  show  a  sufficient  case  of  misdemeanor  at 
common  law  upon  which  the  prisoner  might  properly  be  con- 
victed.    I  therefore  think  the  conviction  should  be  affirmed. 

Martdt,  B. — ^I  am  of  the  same  opinion.  That  this  case  may  be 
treated  as  pointed  out  by  the  Lord  Chief  Baron  is  shown  by 
Bex  V.  Foster  (B.  &  R.  459),  where  the  prisoner  was  indicted 
for  perjurv  in  takincr  a  false  oath  for  the  purpose  of  procuring: 
a  nSS^  Uoenoe.^  In  that  case  the  oon^on  was%n3 
because  the  fieMsts  stated  were  not  sufficient  to  show  a  mis- 
demeanor, but  here  they  are. 

Hie  rest  of  the  Court  concurred. 

0<mvietion  affhrmed. 
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COURT  OP  CRIMINAL  APPEAL, 
November  20,  1869. 

(Before  Krllt,  C.B.,  ilAvrat,  B.,  Btlvs,  Blackbubm,  and 

Lush,  JJ.) 

ReQ.   v.   RlDFOSD.(a) 

EmbezzlemerU-^Master  cmd  servant^^Bene/U   BuUMng    Society--^ 

8earet€uni^--Trustee8. 

The  tnistees  of  a  Benefit  Building  Society  borrowed  money  for  the 
purposes  of  their  society  xm  their  individiud  responsibility  {there 
being  no  rule  of  the  society  authorising  them  to  borrow  money) . 
The  money  on  one  oocasion  was  received  by  the  secretary,  and 
embezzled  by  him : 

Held,  that  the  secretary  might  be  charged  in  the  indictment  for  em- 
bezzlement as  the  servant  of  W.  amd  others,  W.  being  one  of  the 
trustees  and  a  member  of  the  society, 

CASE  reserved  for  tbe  opinion  of  tiiis  Court  at  ihe  Qvorter 
Sessions  for  the  city  of  Manchester,  held  on  the  2iSth  of 
Augast,  1869. 

William  Gregory  Bedford  was  tried  and  found  gpailty  on  an 
indictment  which  charged  him  with  the  embeBadement  of  500Z., 
the  property  of  E.  O.  Williams  and  others  his  masters. 

For  the  pnrpoees  of  this  case  the  conyiction  of  W.  Gregory 
Bedford  is  to  be  deemed  and  taken  to  be  a  good  conviction, 
unless  the  fiM>ts  stated  are  not  evidence  of  the  crime  of  embesde- 
ment. 

Cask. 

There  had  existed  in  Manchester  for  some  years  a  bnilding 
society,  the  rules  whereof  were  duly  registered  under  the  pro- 
visions of  the  6  &  7  Will.  4,  c.  32.  These  roles  may  be  referred 
to,  and  are  to  be  taken  as  part  of  this  case. 

Under  Role  11  George  Christopher  Williams  and  others  were 
appointed,  and  still  acted  as  the  trustees  of  the  said  society. 

Under  Role  14  the  prisoner  was  appointed  by  the  trustees  and 

(a)  B«ported  bj  JoBX  TM«noM,  Bsq^  Btfriiitor-a(4^«Wk 
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^te*       managers  to  be  secretary  to  the  society,  and  continned  to  act  as 
j^gJJJ^     such  secretary  up  to  January  last. 

The  trustees  almost  from  the  commencement  of  the  society's 

18^.  operations,  had  borrowed,  upon  their  individoal  responsibility,  and 
£mbciikmcnt  ^^  ^^^  security  of  promissory  notes,  signed  by  some  of  them 
^ItuHetmmu,  respectively,  moneys  from  persons  willing  to  lend  the  same.  The 
moneys  thus  borrowed  were  subsequently  employed  for  the  pur- 
poses of  the  society,  i.e.,  in  making  advances  to  members  on 
mortgage  and  otherwise.  These  promissory  notes  were  for  the 
most  part  drawn  out  by  the  prisoner,  and  when  signed  by  some 
of  the  trustees  were  delivered  by  him  to  the  lender  in  exchange 
for  the  amount  of  the  loan. 

About  the  23rd  of  July,  1868,  the  prisoner  prepared  such  a 
promissory  note,  of  which  the  following  is  a  copy,  as  the  same 
now  appears. 

''  bOOl.  "  Manchester,  July  23,  1868. 

"  Two  months  after  notice  to  the  secretary,  W.  G.  Bedford,  we 
jointly  and  severally  promise  to  pay  to  John  William  Fuller  the 
sum  of  500Z.,  together  with  interest  thereon  after  the  rate  of  five 
pounds  per  centum  per  annum  from  the  date  hereof,  for  value 
received. 

''  Charles  Mxbbdith,  Thomas  Wiohtboubnb,  Oeobgb  C. 
Williams,  Thomas  Andbbton,  William  Wimon, 
B.  TouLSON,  Jambs  Eybb,  Trustees  and  Managers 
to  the  Ninth  South  Lancashire  Building  Society. 

"  Witness  to  signatures,  W.  G.  Bjbdford.'* 

The  body  of  the  note,  and  the  attestation,  is  in  the  prisoner's 
handwriting,  and  the  other  signatures  were  given  by  the 
managers  and  trustees  in  due  course. 

The  evidence  of  the  prisoner's  receipt  of  the  money  which  was 
the  amount  of  the  promissory  note,  consisted  of  the  production  of 
a  letter  written  and  signed  by  him,  dated  the  23rd  of  July,  1868, 
and  of  an  entry  in  the  list  or  statement  of  liabilities  hereinafter 
mentioned.     The  said  letter  was  in  the  words  following: 

''  Ninth  South  Lancashire  Benefit  Building  Society, 
''21,  Dickenson-street. 

"  W.  6,  Rbdpoed,  Secretary. 

"  Manchester,  July  23,  1868. 

''  Dear  Sir, — The  500Z.  is  safe  to  hand,  and  your  leaving  it 
with  my  clerks  was  perfectly  right  and  in  accordance  with  my 
instructions.  If  you  wish  the  signatures  witnessed,  I  shall  be 
happy  to  do  so  any  time  you  like  to  call  here  with  the  note. 

"  I  am,  yours  truly, 

"  William  G.  Bedford. 

"  J.  W.  Fuller,  Esq.,  Lower  Brighton." 
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In  the  month  of  January^  1869,  the  said  G.  C.  Williams  went        Rk. 
to  the  prisoner  and  found  him  writing  out  a  document,  which     r-,>toiu) 

prisoner  stated  to  be  a  list  of  his  defalcations,  in  these  words  :        

"  This  is  the  amount  of  my  defalcations,  and  I  have  no  money/'        18G9. 
In  this  document,  which  was  produced  in  evidence,  there  is  an  j^Jl^^^  ^ 
entry  in  the  following  words  :  -^IndictiMnt, 

"  J.  Fuller.  500Z.  Copy  destroyed,  but  I  remember  he  would 
have  it  fully  signed,  so  the  names  would  be  Meredith,  Williams, 
Wightboume,  Wilson,  Eyre,  Anderton,  and  Toulson." 

No  part  of  the  500Z.  was  ever  paid  by  the  prisoner  to  the 
society,  or  any  of  its  trustees  or  managers ;  and  on  the  27th  of 
July,  1869,  that  sum,  with  interest,  was  paid  to  Fuller  by  the  seven 
makers  of  the  promissory  note. 

It  was  objected  before  me  on  behalf  of  the  prisoner  that  on  the 
evidence  this  indictment  was  not  proved. 

1.  Because  if  by  the  words  ^'  G.  C.  Williams  and  others,'*  in 
the  indictment,  it  was  to  be  taken  that  the  makers  of  the  pro- 
missory note  as  individuals  (whose  money  the  5002.  was  upon  its 
receipt  by  the  prisoner)  were  described,  the  relation  of  master  and 
servant  never  existed  between  the  prisoner  and  those  individuals. 

2.  But  if  by  the  words  "  G.  0.  Williams  and  others,"  it  was 
to  be  taken  that,  by  virtue  of  the  stat.  10  Geo.  4,  c.  56,  s.  21, 
incorporated  with  the  stat.  6  &  7  Will.  4,  c.  82,  the  trustees  of 
the  society  (whose  servant  the  prisoner  was)  were  properly 
described,  then  the  money  alleged  to  be  embezzled  was  not  money 
of  his  masters,  the  trustees,  as  such,  the  statute  only  vesting  in 
the  trustees,  and  enabling  to  be  described  accordingly  in  an 
indictment  what  was  the  property  of  the  society  as  such. 

3.  That  if  the  prisoner  were  the  servant,  and  the  money  the 

Jroperty  of  the  said  G.  G.  Williams  and  others,  the  letter  of 
uly  23, 1868,  which  was  the  evidence  of  the  receipt  thereof  by  the 
prisoner,  showed  that  the  money  was  therefore  in  the  constructive 
possession  of  his  masters  by  the  hand  of  a  fellow  servant. 

I  overruled  these  objections,  and  let  the  case  go  to  the  jury. 
The  prisoner  was  found  guilty  and  sentenced,  but  I  reserved  for 
the  consideration  of  this  Court  the  following  question : 

Was  there  evidence  of  embezzlement  by  the  prisoner  to  go  to 
the  jury ;  if  there  was  not,  the  conviction  is  to  be  quashed ;  if 
there  was,  the  conviction  is  to  stand. 

Henst  W.  West, 

Becorder  of  Manchester. 

HolJcer,  Q.C.  {Ambrose  with  him),  for  the  prisoner. — ^The  con- 
viction was  wrong,  for  the  prisoner  was  not  the  servant  of 
Williams  and  others.  The  third  objection  will  not  be  relied  upon. 
There  is  no  rule  of  this  society  that  authorises  the  trustees  to 
borrow  money,  and  it  is  found  in  this  case  that  the  500Z.  was 
borrowed  on  the  personal  security  of  the  trustees.     [Blackbubn, 

TOL.  n.  B  B 
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Rk.        J. — Can  the  prisoner  object  that  the  borrowing  of  the  money  was 
Rbmoid     *  breach  of  trust  by  the  tmstees  ?     Suppose  a  clerk  in  a  railway 

*     company  indicted  for  embezzlement^  could  he   object  that  the 

1869.        money  embezzled  was  obtained  on  the  security  of  one  of  Lloyds' 

Emhfzziement  ^^^^  ^]      [Mabtin,  B. — Is   this  Society  a  corporation  ?]      No. 

^Indictment,  [Maetin,  B. — If  it  is  not  a  corporation,  the  society  consists  of 
a  number  of  individuals  like  an  insurance  company,  that  calls 
itself  by  a  certain  name.]  By  sect.  21  of  the  10  Geo.  4,  c.  50, 
which  is  incorporated  into  the  Building  Societies  Act  (6  &  7 
Will.  4,  c.  32),  the  property  of  a  building  society  is  vested  in 
the  trustees  or  treasurer  for  the  time  being,  and  it  is  to  be  taken 
to  be  for  all  purposes  of  action  or  suit  as  well  criminal  as  civil, 
and  may  be  described  in  any  such  proceeding^  as  the  property 
of  the  person  appointed  treasurer  or  trustee  of  such  society. 
Here  it  is  clear  that  the  money  was  borrowed  by  the  trustees 
on  their  individual  responsibility.  [Blackbukn,  J. — The  money 
was  intended  as  a  loan  to  the  society,  and  the  trustees  were 
merely  sureties  for  its  repayment.]  Until  they  applied  the  money 
to  the  purposes  of  the  society  it  was  their  money.  [Blackburn, 
J. — Suppose  an  infant  wants  a  loan,  and  he  requests  a  friend  to 
obtain  it  for  him  on  his  personal  security,  and  the  friend  sends 
the  money  to  the  infant  by  a  person  in  ihe  infantas  employ,  who 
embezzles  it,  why  is  not  that  person  the  servant  of  the  infant  ?] 
The  prisoner  was  not  authorised  to  receive  money  by  the  rules  of 
the  society,  and  he  held  the  money  for  the  persons  it  belonged  to, 
but  he  was  not  their  servant.  [Lush,  J. — The  trustees  are 
members  of  the  society,  and  you  say  it  was  their  money,  and  that 
the  prisoner  was  a  clerk  of  the  society.  Now  it  has  been  held 
that  a  servant  in  the  employment  of  a  partnership  must  be  con- 
sidered as  the  servant  of  each  member,  and  if  he  embezzle  the 
private  money  of  one  he  may  be  charged  as  the  servant  of  that 
individual  piurtner :  {Bex  v.  Leech,  3  Stark,  70 ;  Beg,  v.  Bailey, 
7  Cox  Grim  Gas.  179 ;  1  Dears  &  Bell).]  It  is  submitted  that  the 
prisoner  was  the  servant  of  the  trustees,  and  should  have  been 
indicted  as  their  servant  qua  trustees. 

Jorda/n,  for  the  prosecution,  was  not  called  upon  to  argue. 
EiLLY,  G.B. — The  cases  cited  by  my  brother  Lush  are  decisive 
of  this  case,  and  show  that  the  prisoner  may  be  described  in  the 
indictment  either  as  the  servant  of  the  trustees  of  the  building 
society,  or  of  the  trustees  individually.  If  the  prisoner  was  the 
servant  of  the  society  he  is  properly  described  as  the  servant  of 
the  persons  of  whom  the  society  is  composed,  though  it  may 
consist  of  a  great  number  of  persons.  If  the  money  was,  as  in 
law  and  in  fact  it  was  in  this  case,  the  money  of  the  society,  the 
prisoner  may  be  properly  charged,  as  in  this  indictment,  with  em- 
bezzling the  property  of  WilUams  and  others  as  the  members  of 
the  society.  If,  on  the  other  hand,  as  was  argued,  it  was  the 
money  of  the  trustees  by  reason  of  their  having  acted  as  the  re- 
presentatives of  the  society,  although  they  gave  their  personal 
security  for  its  repayment,  and  intended  to  apply  it  for  the  pur- 
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poses  of  the  entire   society,   yet,    until  they  so   applied   it,  it        ^^' 
remained  the   individual    property   of   the   trustees,   then    the      rkdjobd. 

prisoner  may  be  charged  as   their  servant.     So  that  taking  it        

either  way  the  conviction  was  right  and  must  be  affirmed.  ^^^^' 

Martin,  B. — When  once  it  is  ascertained  that  the  society  is  not  EtnbtzzImAitt 
a  corporation,  every  difficulty  is  solved.     The  members  of   the   —IndicttMHt. 
society  may  call  themselves  a  society,  but  they  are  in  reality 
nothing  more  than  a  number  of  persons  formed  into  a  partner- 
ship. 

Bylbs,  J.  concurred. 

Blackbubn,  J. — These  trustees  made  themselves  individually 
liable  for  the  repayment  of  this  money,  but  they  borrowed  it  for 
the  society  as  sureties.  There  is  no  doubt  that  it  was  the  money 
of  the  society,  though  there  may  be  some  doubt  whether  the 
trustees  could  have  enforced  the  charge  against  the  society.  It 
is  like  the  case  of  a  railway  company  with  no  borrowing  powers, 
borrowing  money  on  the  security  of  the  directors  personiJly ;  or, 
perhaps,  it  is  more  like  the  case  of  an  infknt  borrowing  money  on 
the  security  of  a  friend.  The  indictment  properly  charges  the 
prisoner  as  the  servant  of  Williams  and  others,  and  the  conviction 
must  be  affirmed. 

Lush,  J,  concurred. 

Comyidion  affirmed. 
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PRIVT  COUNCIL. 

Jrme  22  aiid  July  17,  1869. 

(Present :  The  Bight  Hon.  Sir  William  Eblb,  the  Lord  Chief 
Bason  (Sib  Fitzboy  Kelly)*^  Sir  Bobebt  Philumobe,  and  Sir 
Joseph  Nafieb.) 

The  Attobney-Gekebal  fob  New  South  Wales  (app.)  v. 

Michael  Mttbfhy  (resp.) 

New  South  W(ils9 — Oonviction  for  felony — Vemre  de  novo — New 
trial — Access  of  j\vry  to  newspapers— Jurisdiction  of  Supreme 
Court  of  New  South  Wales — IrreguktHty  not  avoiding  verddd — 
Remedy. 

» 

The  respondent  was  tried  for  murder ,  at  a  session  of  oyer  and  ter- 
miner a/ad  gaol  delivery  in  New  South  Wales,  and  was  convicted 
amd  sentenced  to  death. 

Afterwards  am,  application  on  behalf  of  the  prisoner  was  m^ade  to 
the  Supreme  Vourt  of  the  colony,  sitting  vn  banco,  for  a  rule  to 
show  cause  why  a  venire  facias  de  novo  should  not  issue  for  the 
trial  of  the  prisoner.  On  further  affidavits  the  rule  was  made 
absolute,  and  it  was  also  ordered  that  a  suggestion  should  be  made 
on  the  record  to  the  effect  that  after  the  jury  had  been  empanelled, 
and  before  verdict,  the  jurors  were  allowed,  during  certain 
adjournments  of  the  court  for  the  night,  by  the  officers  of  the 
sheriff  hamng  charge  of  them,  to  have  access  to  and  free  perusal 
of  certain  newspapers  containing  reports  of  the  emdencefrom  day 
to  day ;  and  that  the  last-mentioned  trial,  by  reason  of  the 
matters  so  suggested,  was  not  according  to  law,  but  was  irregular 
and  void.  This  suggestion  was  followed  by  an  entry,  purporting 
to  be  a/a  order  that,  for  the  cause  aforesaid,  the  judgment  on  the 
so/id  verdict  be  vacated,  and  that  the  sheriff  cause  a  jury  anew  to 
corns : 

Held  {reversing  the  judgment  of  the  Supreme  G<yurt  of  New  South 
Wales),  that  the  above  order  va/iating  the  judgment  of  the  verdict, 
and  for  a  venire  facias  de  novo  was  invalid  : 

First,  Because  this  was  substantially  an  attempt  to  grant  a  new 
trial  on  the  ground  that  the  conviction  was  unsatisfactory  by 
reason  of  irregularity  in  tlie  conduct  of  the  trial,  and  the  dis» 
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cretion  to  grant  new  trials  does  not  extend  to  cases  of  felony  :  ^•^^'  ^'^ 
(Reg.  V.  Bertrand,  16  L.  T.  Eep.  N.S.  752  fonowed.)  ^'  ^'  ^^^ 

Secondly.  Because  the  Supreme  Court  sUting  m  bcmco  had  not 
jurisdiction  to  take  cognizcmee  as  a  cowrt  of  appeal  of  the  judg* 
ment  pronounced  at  the  session  of  oyer  a/nd  terminer,  which  had 
come  to  an  end  before  the  session  in  bamco  begam. 

Thirdly.  Because  the  evidence  was  vasuffidenty  in  that  on  mere 
heofrsay  information  it  showed  only  possible  access  by  the  jwry 
to  newspapers,  without  showing  that  the  newspapers  contained 
matter  tenditig  to  influence  the  jury  improperly,  or  thai  they  were 
ever  read  by  the  jury. 

Tlie  cases  in  which  a  verdict  upon  a  charge  of  felony  has  been  held 
to  be  a  nuUUy,  and  a  venire  facias  de  novo  awarded,  ha/oe  been 
cases  of  defect  of  jurisdiction  in  respect  of  Ume,  pUbce,  or  person, 
or  cases  of  verdicts  so  insufficiently  expressed  or  so  ambiguous 
that  a  judgment  could  not  be  founded  thereon ;  but  there  is  no 
authority  for  holding  a  verdict  of  conviction  or  acquittal  in  a 
case  of  felony,  delivered  before  a  competent  tribunal  in  due  form, 
to  be  a  nullity  by  reason  of  some  conduct  on  the  part  of  the  jury, 
considered  unsatisfactory  by  the  court. 

If  irregularity  occurs  in  the  conduct  of  a  trial  not  constituting  a 
ground  for  treating  the  verdict  as  a  nullity,  the  remedy  to  prevent 
a  failure  of  justice  is  by  application  to  the  authority,  with  whom 
rests  the  discretion  either  of  executing  the  Um  or  commuting  the 
sentence. 

THIS  was  an  appeal  from  a  judgment  of  the  Supreme  Court 
of  New  South  Wales  defivered  on  September  24,   1867. 
The  appellant,  the  Hon.  James  Martin,  Her  Majesty's  Attorney- 
General  for  the  colony  of  New  South  Wales,  sought  to  obtain  the 
reversal,  alteration,  or  variation  of  that  judgment. 
The  main  facts  of  the  case  were  as  follows : — 

On  the  12th  of  August,  1867,  an  information  was  filed  in  the 
Supreme  Court  of  the  said  colony,  at  Sydney,  by  the  appellant, 
as  attorney-general,  that  the  respondent  did,  on  the  22nd  of 
November,  1865,  at  South  Creek,  in  the  said  colony,  feloniously, 
wilfully,  and  of  malice  aforethought,  kill  and  murder  one  Samuel 
Hassan. 

To  this  information  the  respondent  pleaded  not  guilty,  and  issue 
was  joined  thereon. 

The  respondent  was,  on  the  19th,  20th,  and  21st  of  August, 
1867,  at  the  session  of  the  said  court  of  oyer  and  terminer  and 
genei*al  gaol  delivery  then  holden,  tried,  upon  the  said  informa- 
tion, before  the  Hon.  Alfred  Cheeke,  one  of  the  judges  of  the  said 
court,  and  a  jury  of  twelve  jurors  duly  empanelled  and  sworn. 

After  having  heard  the  evidence  for  the  Crown  and  the  prisoner, 
and  having  been  addressed  by  the  counsel  for  the  Crown  and  the 
prisoner  respectively,  and  charged  by  the  said  judge,  the  jury,  on 
the  said  21st  of  August,  retired  from  the  bar  of  the  court  to  con* 
sider  their  verdict.     On  the  following  day  they  returned  into 
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oourt)  and  by  their  foreman  stated  that  they  had  not  a^preed,  and 

Ovp-V*  ^^^  ^^^  ^  '^^  ^^^  likely  to  agree  oonceming  their  verdict ; 
0L  and  having  been  then  kept^  without  separating^  for  the  space  of 


upwards  of  three  days  and  three  nights^-dnring  more  than  twenty- 
(r^O       geven  honrs  of  which  they  had  been  deliberating  on  the  matters 
1SS9.        before  them — they  were  discharged  by  the  judge  from  giving  any 
„ — T        verdict. 

^^1^^^^  The  respondent  was  again  tried  on  the  said  information  at  the 
next  session  of  the  said  supr^ne  court  as  a  court  of  oyer  and  ter- 
miner, and  gfeneral  gaol  delivery,  on  the  10th,  11th,  12th,  13th, 
and  14th  of  September,  1867,  before  the  Honourable  Peter 
Faacett,  one  of  the  judges  of  die  said  court,  and  another  juiy, 
doly  empanelled  and  sworn.  And  on  the  said  14th  of  September, 
the  jury  found  that  the  respondent  was  guilty  of  the  felony  and 
mui^er  charged,  and  thereupon  the  respondent  was  by  the  court 
sentenced  to  death. 

After  the  adjournment  of  the  court  on  the  evenings  of  the  said 
10th,  11th,  12th,  and  13th  of  September,  respectively,  the  said 
jurors  were  lodged  at  ''  Butt's ''  Metropolitan  Hotel  in  Sydney, 
under  the  charge  of  the  sheriff's  oflBcer.  During  the  times  when 
they  were  at  such  hotel,  and  before  giving  their  verdict,  the  said 
jurors  were  allowed  the  use  of  the  newspapers  of  the  day,  con- 
taining alleged  reports  of  the  trial  so  far  as  it  had  gone.  The 
heading  of  the  report  in  one  of  such  papers  was  "  The  South 
Creek  Murder  Case,''  and  in  one  report  the  following  passage  was 
contained :  "  The  v^tness  was  cross-examined,  but  was  not  shaken 
in  his  evidence." 

The  said  jurors  were  also  allowed  during  the  time  of  their 
sojourn  at  the  said  hotel  to  hold  communication,  without  the 
permission  of  the  presiding  judge,  with  persons  other  than  the 
officers  in  charge  of  them;  but  such  communications  had  no 
reference  to  the  matters  in  issue. 

On  the  19th  of  September,  1867,  a  role  was  granted  by  the  said 
Supreme  Court,  calling  upon  the  appellant  to  show  cause  why  a 
venire  de  novo  should  not  issue  for  the  trial  of  the  respondent  on 
grounds  appearing  in  an  affidavit  of  James  Hart,  referred  to  in 
the  said  rule,  and  which  grounds  were  in  substance  that  the  said 
jurors,  after  they  had  been  empanelled  to  try  the  said  case,  and 
during  their  sojourn  at  the  said  hotel  and  before  they  delivered 
their  verdict,  wefre  allowed  the  free  use  of  the  said  newspapers 
oontaining  tiie  said  reports ;  and  that  without  the  permission  of 
the  presiding  judge,  but  with  no  reference  to  the  matters  in  issue, 
intercourse  was  permitted  between  the  said  jurors  and  other  per- 
sons not  being  in  charge  of  them  during  the  time  they  were  at  the 
said  hotel. 

On  the  24th  of  September,  1867,  the  said  rule  was,  after  read- 
ing certain  further  affidavits,  and  after  hearing  counsel  for  the 
Crown  and  for  the  respondent,  made  absolute,  and  by  such  rule 
absolute  it  was  ordered  that  an  entry  should  be  made  on  the  record 
of  the  respondent's  conviction  of  the  said  charge  to  the  effect  that. 
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after  the  jury  had  been  empanelled  to  try  the  case,  and  before  '^c^wi^* 
they  delivered  their  verdict,  they  were  improperly  allowed  the 
free  use  of  the  newspapers  of  the  day  which  contained  reports  of 
the  trial  as  far  as  it  had  gone,  in  one  of  which  newspapers  the 
heading  given  was  "  The  South  Creek  Murder  Case,"  and  lastly 
that  a  venire  facias  de  novo  should  issue  for  the  triEd  of  the  respon- 
dent upon  the  said  charge.  The  judgment  below  was  not  written, 
but  the  reasons  for  that  judgment  were  afterwards  stated  for  the 
purpose  of  the  appeal,  and  were  as  follows  : — 

Stephen,  C.J. — I  am  of  opinion  that  there  must  be  a  venire  de 
novo.     It  is  laid  down  in  Tidd's  Practice,  2nd  vol.  953  (8th  edit.), 
citing  a  note  to  Dames  v.  Pierce  (2  T.  B.  126),  that  a  venire  de 
novo  is  grantable  when  the  jury  have  misconducted  themselves. 
The  authority  quoted  for  this  position  is  a  case  mentioned  in 
2  Strange,  887.     In  Viner's  Abridgment  (title  ''  Trial,''  K.  g.  4), 
it  is  said  that  ''capias  was  awarded   against  the  under-sheriff 
charged  to  keep  a  jury,  and  he  permitted  them  to  go  and  to  have 
meat  and  drink,  for  he,  upon  his   examination,   confessed   the 
matter,  which  is  of  record  now,  and  he  is  an  officer,  and  therefore 
capias,  &c.,  and  against  the  jury,  because  the  matter  is  only  sur- 
mise, venire  facias  was  awarded,  and  another  venire /ocios  between 
the  parties  at  issue  to  return  a  new  jury.''     In  the  margin  it  is 
added,  that  Brooke  savs,  ''  it  seems  that  this  matter  was  confessed 
or  notably  proved"  (Br.  Jurors,  pi.  12).     In  Hale's  Plea  of  the 
Crown  (p.  36),  it  is  said  that  "  if,  rfter  the  jury  sworn,  either  party 
deliver  a  piece  of  evidence  to  the  jury,  and  the  verdict  is  given 
for  him  that  delivered  it,  it  shall  avoid  the  verdict,  but  then  this 
must  appear  by  examination,  and  be  endorsed  upon  the  postea 
or  verdict  so  as  it  appears  of  record."     The  distinction  between 
an  award  of  a  vemre  de  novo  and  a  rule  for  a  new  trial  appears 
to  be,  says  Manning,  Serjt.,  in  a  note  to  Oould  v.  Oliver  (2  M.  & 
G.  238),  "  that  the  former  is  always  founded  upon  some  irregu- 
larity or  miscarriage  apparent  upon  the  face  of  ike  record,  wlulst 
the  latter  is  an  interference  by  the  Court,  in  the  discretionary 
exercise  of  a  species  of  equitable  jurisdiction,  for  the  purpose  of 
relieving  a  party  against  a  latent  grievance.     After  a  rule  for  a 
new  trial,  and  a  new  trial  had  thereon,  the  record  is  in  the  same 
state  as  if  no  trial,  except  the  last,  had  taken  place,  whereas  upon 
a  venire  de  novo  the  fact  of  the  first  trial,  and  the  circumstances 
under  which  that  trial  became  nugatory  or  abortive,  and  which 
rendered  a  second  trial  a  matter  not  of  discretion,  but  of  right, 
necessarily  appear  on  the  record."     And,  again,  in  the  following 
page.  Hale  (P.  C.  308,  Hale,  C.  J.)  says :  "  If  depositions  are  read 
in  Court  to  the  jury,  and  after  the  jury  sworn  and  going  from  the 
bar,  the  solicitor  or  prosecutor  for  the  king  or  party,  without  con- 
sent of  parties  or  order  of  the  Court,  deliver  the  copies  of  the 
deposition  to  the  jury,  if  they  find  against  him  on  whose  part  the 
copies  were  delivered  the  verdict  is  gopd,  but  if  they  find  for  him 
on  whose  part  they  were  deUvered,  and  this  appear  by  examina- 
tion, and  be   (as  it  ought  to  be)  endorsed  upon  the  postea  or 
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Att.-Gkt.  vob  record,  the  verdict  shall  be  quashed,  and  a  new  venire  founaa  or 
^pp.)'*'  awardfor  anew  jury  shall  be  returned/'  If  the  court  is  satisfied  by 
evidence  before  it  that  there  has  been  a  miscarriage  of  justice,  the 
authorities  show  that  the  Court  has  authority  to  direct  the  matter 
to  be  entered  on  the  record,  and  it  thus  appears  on  what  ground 
the  venire  de  novo  is  awarded.  I  think,  therefore,  that  it  is  our 
duty  to  direct  the  matter  to  be  stated  on  the  record,  as  was  done 
in  B.  V.  Fowler  (4  B.  &  A.  273.)  An  entry  was  there  made  like 
the  one  I  propose  to  have  made  in  this  case.  I  am  satisfied  that 
what  occurred  here  was  by  the  permission  of  the  officers  in 
charge  of  the  jury,  they  being  in  fact  officers  of  the  Crown.  The 
jurors  were  allowed  to  read,  and  some  of  them  did  in  fact  read, 
reports  (or  papers  purporting  to  be  reports)  of  the  evidence  daily 
given  at  the  trial,  or  said  to  have  been  given,  so  far  as  it  had  pro- 
ceeded. There  is  nothing  to  show  whether  the  evidence  was 
rightly,  or  wrongly  reported.  These  reports  may,  as  far  as  ap- 
pears, have  been  written  by  the  Crown,  or  the  authority  of  the 
Crown.  It  is  sufficient  to  say  that  the  officers  of  the  Crown  per- 
mitted the  jurors  to  read  reports,  or  what  purported  to  be  reports, 
of  the  trial.  Such  a  proceeding,  in  my  opinion,  was  wrong  and 
dangerous  in  the  last  degree.  The  newspapers  might  have  con- 
tained a  comment  on  the  trial.  In  fact,  the  following  passage  was 
contained  in  the  report,  '^The  witness  was  cross-examined,  but 
was  not  shaken  in  his  evidence.^'  What  was  done  must  be  con- 
sidered to  have  been  done  by  one  of  the  parties  to  the  proceeding, 
and  therefore  it  vitiates  the  verdict.  I  have  come  to  this  con- 
clusion, although  keenly  alive  to  the  absurdity  of  adhering  to 
form  rather  than  substance  in  the  conduct  of  criminal  proceed- 
ings. It  is  quite  possible  to  pervert  rules  of  practice  so  as  to 
secure  impunity  to  guilt.  But  I  think  that  there  has  been  in  this 
case  a  substantial  miscarriage  of  justice,   or,   at   all  events, 


an 


extreme  risk  of  such  miscarriage.  The  mischief  is  obvious,  and  the 
proceedings  so  dangerous  that  no  Court  could  sanction  it.  It  is 
better  to  sdlow  the  case  to  go  down  to  another  trial  than  to  allow 
the  verdict  to  stand.  As  to  the  effect  of  communicating  with  a 
juryman  in  respect  to  indifferent  matters,  it  would  be  monstrous, 
I  think,  to  say  that  a  juryman  should  not  receive  a  communication 
&om  his  wife  as  to  the  illness  of  a  child,  or  as  to  circumstances 
which  might  irretrievably  injure  his  fortunes.  I  never  understood 
that  jurymen  might  not  receive  communications  of  this  kind.  In 
order  to  set  aside  a  verdict  on  such  ground,  it  would  be  neces- 
sary to  show  that  some  mischief  had  been  caused  by  what  had 
occurred. 

Hargrave,  J. — First,  I  concurred  generally  in  the  Chief 
Justice's  elaborate  statement  in  court,  and  review  of  the  old 
authorities  as  to  writs  of  venire  de  novo  from  very  early  date  to 
the  present  time,  but,  not  having  read  the  written  reasons  of  the 
Chief  Justice  as  now  filed,  I  assume  that  these  authorities  justify 
the  technical  issue  of  this  ^writ  on  this  present  occasion,  on  the 
ground  that  the  trial  was  conducted  with  such  a  substantial  and 
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gpross  miscarriage  of  justice  as  required  the  whole  trial  to  be  ^^'^^'  ^^ 
treated  as  a  nuUity^  and  this  independently  of  all  consent  fixjm  '  (appo"' 
any  party.  Secondly,  I  think  that  the  giving  of  printed  news- 
papers to  the  jurors  during  the  trial  containing  (as  was  admitted) 
alleged  reports  of  the  case  composed  by  mere  newspaper  employes, 
or  any  other  unofficial  bystanders,  being  the  usual  popular  sum- 
maries of  the  evidence,  interspersed  with  remarks  upon  the 
relative  importance  and  effect  of  particular  testimony,  the 
demeanours  of  the  witnesses,  the  reporter's  opinion  as  to  the 
effect  and  bearing  of  cross-examination,  and  the  usual  condensed 
popular  narrative  of  the  speeches  of  counsel,  and  other  court  pro- 
ceedings of  this  trial,  were  circumstances  which  constituted  a 
substantial  miscarriage  of  justice,  and  which  seemed  to  me  to  come 
strictly  (however  unintentionally)  within  the  common  law  offence 
of  ^'  embracery,*'  defined  (by  Hawkins,  P.  C.  vol.  1,  c.  86,  ss.  1,  5, 
and  other  authorities,  cited  at  Russell's  Grim.  Law,  chap.  21)  to 
be  ''any  practice  which  tends  to  affect  the  administration  of 
justice  by  improperly  working  on  the  minds  of  jurors."  The 
jurors  ought  not  even  to  be  "instructed  by  letters,  persuasions, 
&c.,"  but  only  by  the  strength  of  the  evidence,  and  the  arguments 
of  counsel  in  open  court.  If  such  a  practice  as  that  under  con- 
sideration should  now  be  authoritatively  sanctioned  by  this  Court, 
or  even  for  an  instant  tolerated,  it  is  impossible  to  foresee  the  per- 
versions of  justice  which  may  easily  follow;  and  the  common  law 
and  statutes  referred  to  by  Hawkins  aud  Bussell  were  intended  to 
prevent  all  such  irregularities  by  making  all  such  offences  indict- 
able. Thirdly,  I  think  that  the  delivery  of  these  newspapers  to 
the  jury,  whether  by  way  of  substitution  for  the  perusal  of  the 
judge's  notes,  or  in  addition  thereto,  was,  in  fact,  a  gross  con- 
tempt of  Comrt,  and  within  the  decisions  of  Lord  Langdale  in 
Littler  v.  Thcmpso^i  (2  Beav.  129),  and  of  Lord  Cottenham  in 
Lechmere  Charlton* s  case  (2  My.  &  Cr.  217),  as  an  "attempt  by 
private  communication  to  influence  the  conduct  of  anyone  invested 
with  the  duty  of  judicially  disposing  of  matters  pending  in  Court," 
or  "  to  obstruct  the  ordinary  course  of  justice;"  I  need  scarcely 
point  out  that  the  delivery  of  these  alleged  reports,  even  though 
being  open,  and  in  Court,  or  even  by  consent  of  the  judge  and  of 
the  parties,  are  circumstances  not  in  the  slightest  degree  altering 
the  dlegality  of  such  conduct,  as  contrary  to  all  judicial  regularity 
and  criminal  procedure.  Fourthly,  I  considered  the  decisions  of 
the  House  of  Lords  in  (yConnelVs  case,  and  of  the  Privy  Council 
in  Bertrand's  case,  as  strongly  directed  against  all  such  excep- 
tional novelties  in  criminal  procedure,  being  necessarily  calculated 
to  render  trial  by  jury  "  a  delusion,  a  mockery,  and  a  snare,"  and 
to  "  interrupt  the  due  and  orderly  administration  of  the  law." 
Many  other  mischiefs,  theoretical  and  practical,  arising  from  the 
course  adopted  in  this  case,  were  pointed  out  by  Mr.  Pilcher  as 
counsel  for  the  prisoner,  but  the  above  were  the  chief  grounds  of 
my  own  judgment.  I  think  it  right  to  add,  that  the  report  in 
6  S.  C.  B*  24  to  35,  is  very  erroneous  in  many  particulars. 
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Faucett^  J. — ^The  following  is  in  substance  what  I  said  when 
giving  jadgment  in  this  case  :  Having  expressed  my  general  con- 
currence in  the  observations  made  by  the  Chief  Justice  and 
Hargrave,  J.,  I  then  said,  I  am  of  opinion  that  an  irregularity 
has  been  committed,  and  the  only  question  is  how  it  ought  to  be 
remedied.  The  Court  cannot  say  that  the  matters  improperly 
brought  before  the  jury  did  not  influence  their  minds.  The  irre- 
gularity complained  of  was  allowed  by  the  officer  of  the  Crown 
who  had  charge  of  the  jury,  and  the  case  is  in  this  respect  some- 
what analogous  to  those  cases  in  which  evidence  had  been,  with- 
out leave  of  the  Court,  handed  in  to  the  jury  by  one  of  the  parties 
or  by  the  attorney  of  one  of  the  parties ;  but,  as  I  consider  the 
act  was  an  oversight  on  the  part  of  the  officer,  I  prefer  to  rest  my 
decision  on  the  general  ground  that  what  purported  to  be  a 
report  of  the  evidence  had  got  improperly  into  iiie  hands  of  the 
jury,  by  which  their  minds  miffht  have  been  prejudicially  affected, 
and  that  this  was  an  irregularity.  And,  on  the  whole  I  consider 
that  this  irregularity  having  taken  place  out  of  court,  and  without 
the  knowledge  of  the  presiding  judge,  was,  in  effect,  such  a  mis- 
conduct on  the  part  of  the  jury  as  ought  to  render  the  verdict 
void ;  and  that,  in  accordance  with  and  in  analogy  to  the  autho- 
rities cited  in  21  Viner's  Abr.,  title  "Trial''  (G.  g.,  6  to  19)  a 
venire  de  novo  ought  to  be  granted.  I  also  think  that  the  matter 
complained  of  ought  to  be  set  out  on  the  record. 

A  suggestion  in  pursuance  of  the  said  rule  absolute  was  there- 
upon entered  upon  the  record;  and  an  entry  was  also  made  on  the 
said  record  that  it  had  been  ordered  by  die  said  Court  that  the 
judgment  on  the  said  verdict  should  be  vacated,  and  that  the 
sheriff  should  cause  a  new  jury  to  come  for  the  trial  of  the  issue 
joined  upon  tJie  information  aforesaid,  and  that  the  prisoner  was 
remanded  to  the  custody  of  such  sheriff  in  order  to  take  his  trial 
on  that  information  accordingly. 

The  appellant.  Her  Majesty's  Atton^ey-General  for  the  colony 
of  New  South  Wales,  afterwards  presented  a  petition  for  special 
leave  to  appeal  to  Her  Majesty  in  Council  against  the  said  judg- 
ment of  the  24<th  of  September,  1867,  vacating  the  judgment  on 
the  said  verdict,  and  awarding  a  venire  de  novo  ;  and  on  the  29th 
of  February,  1868,  Her  Majesty  in  Council  gave  the  appellant 
special  leave  to  appeal  (5  Moo.  P.  C.  N.  S.  47),  on  the  same  con- 
ditions as  were  imposed  in  Attorney -Oeneral  of  New  8oidh  Wales 
V.  Bertrand  (4  Moo.  P.  C.  N.  S.  460.) 

Sir  RoundeU  Palmer,  Q.C.,  and  Cohen,  for  the  appellant. — The 
ordering  a  venire  facias  de  novo,  under  the  above  circumstances, 
was  in  effect  granting  a  new  trial.  In  B.  v.  Bertrand  (10  Cox 
Crim.  Cas.  618)  it  was  held  that,  according  to  the  English  law 
prevailing  in  New  South  Wales,  the  Supreme  Court  there  has  no 
power  to  grant  a  new  trial  in  a  case  of  felony.  The  previous  case 
of  iZ.  V.  Scaife  (5  Cox  Crim.  Cas.  243),  in  which  a  new  trial,  afW 
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conviction  for  felony  at  the  assizes^  was  granted  by  the  Conrt  of -^•'^S'-  *"* 

Queen's  Bench^  was  there  examined  and  overruled.     And  in  the 

present  case  a  venire  facias  de  novo  could  not  be  granted.     The 

rule  as  to  such  writs  is  correctly  laid  down  in  Wifham  v.  Lewis 

(1  Wils.  65),    where  it  is  said,   "  a  venire  facias  de   novo   can 

only  be   granted  in  one   or  other  of  these  two   cases;    first, 

if  it  appear  upon  the  face  of  the  verdict  that  the  verdict  is  so 

imperfect  that  no  judgment  can  be   given   upon  it;   secondly, 

where  it  appears  that  the  jury  ought  to  have  found  other  facts 

differentlv ;  and  it  cannot  be  granted  in  any  other  case.''     See, 

too.  Dams  v.  Liicas  (2  T.  R.  126,  and  note),  iZ.  v.  Suggins  (2  Str. 

887;  2  Baym.  1585),  R.  v.  Keite  (1  Raym.  138;  Viner's  Abr., 

title  "Trial,"  K.  g.  3;  K.  g.  4  (1),  (25);  Hale's  P.  C.  c.  42, 

p.  306)  and  i?.  v.  Fowler  (4  B.  <fc  Aid.  273).     In  the  present  case 

the  matters   relied  upon  for  issue  of  a  venire  facias    de   novo 

were  not  such  as  to  warrant  the  Court  in  awarding  such  a  writ. 

The  cases  that  will  be  probably  relied  on  by  the  otner  side  were 

before  the  courts  in  error  on  appeal.     But  the  Supreme  Court 

in  New  South  Wales  had  no  jurisdiction  in  error  or  on  appeal. 

The  verdict  was  given  by  a  jury  duly  empannelled,  and  there 

was  nothing  that  amounted  to  a  mis-trial. 

The  SoUoitor-Oeneral  (Sir  J.  D.  Coleridge,  Q.C.)  and  Archibald 
for  the  respondent. — There  was  such  a  substantial  miscarriage  of 
justice  in  the  course  of  the  second  trial,  in  allowing  the  jury  the 
use  of  the  newspapers,  as  to  amount  to  a  mis-trial.  The  jury 
ought  only  to  be  instructed  by  the  strength  of  the  evidence  and 
the  arguments  of  counsel  in  open  court,  and  allowing  them  to 
read  newspaper  reports  of  the  trial  as  it  proceeds  had  a  tendency 
to  interfere  with  the  due  and  orderly  administration  of  justice. 
The  case  of  R.  v.  Bertrand  {ubi  supra)  is  no  doubt  a  decision 
that  there  could  be  no  new  trial,  but  there  is  a  clear  distinction 
between  a  venire  facias  de  novo  and  a  new  trial.  The  latter  will 
be  granted  where  any  irregularity  sufficient  to  avoid  the  trial 
appears  on  the  record,  and  that  whether  the  suggestion  on  the 
record  was  made  before  or  after  judgment:  (See  Archbold's 
Grim.  PI.  16th  edit.,  165-8 ;  1  Chitty  Cr.  Law,  654 ;  Deacon  Cr. 
Law,  1341.) 

Reference  was  also  made  to  R.  v.  Campbell  (1  Cox  Crim.  Cas. 
269),  R.  V.  Yeadon  (9  Cox  Crim.  Cas.  91),  R.  v.  Mansell  (27  L.  J.  4, 
Mag.  Cas.),  R,  v.  Ifellor  (7  Cox  Crim.  Cas.  454),  R.  v.  Winsor 
(10  Cox  Crim.  Cas.  276),  &nd  Leverson  y.  The  Queen  (11  Cox  Crim. 
Cas.  286). 

Sir  R.  Pahner,  replied. 

Cur.  adv,  vuU, 
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July  17. 

Jadgment  was  delivered  by  Sir  W.  Eble. — Upon  this  appeal 
it  appears  by  the  proceedings  returned  to  this  Court  that  the 
prisoner  Murphy  was  tried  for  murder  at  a  session  of  oyer  and 
terminer  and  gaol  delivery  for  the  month  of  September,  before 
Mr.  Justice  Faucett,  and  was  convicted  and  sentenced ;  and  all 
the  proceedings,  as  far  as  appeared,  were  regular  in  due  form  of 
law.  Afterwards,  an  application  on  behalf  of  the  prisoner  upon 
an  affidavit  was  made  to  the  Supreme  Court  sitting  in  banco,  in 
term,  for  a  rule  to  show  cause  why  a  vefdre  de  novo  should  not 
issue  for  the  trial  of  the  said  prisoner,  and,  upon  further  affi- 
davits, the  said  rule  was  made  absolute ;  and  therein  it  was  also 
ordered  that  a  suggestion  should  be  made  on  the  record  to  the 
effect  that  after  the  jury  had  been  empannelled,  and  before 
verdict,  the  jurors  were  allowed,  during  certain  adjournments  of 
the  court  for  the  night,  by  the  officers  of  the  sheriff  having 
charge  of  them,  to  have  access  to  and  free  perusal  of  certain 
newspapers  containing  reports  of  the  evidence  from  day  to  day ; 
and  that  the  last-mentioned  trial,  by  reason  of  the  matters  so 
suggested,  was  not  according  to  law,  but  was  irregular  and  void. 
This  suggestion  was  followed  by  an  entry,  purporting  to  be  an 
order,  that,  for  the  cause  aforesaid,  the  judgment  on  the  said 
verdict  be  vacated,  and  that  the  sheriff  cause  a  jury  anew  to 
come.  It  farther  appears  by  the  same  proceedings  above  re- 
ferred to  that  the  only  affidavit  giving  judicial  knowledge  to  the 
Supreme  Court  of  the  alleged  irregularity  in  keeping  the  jurors 
was  that  of  the  attorney  for  the  prisoner,  who  deposed  "  that  he 
was  informed  by  one  of  the  jurors  who  acted  on  the  said  trial, 
and  he  verily  believed,  that  after  they  had  been  empannelled  to 
try  the  said  case,  and  during  their  confinement  at  the  hotel 
(where  they  were  kept  during  adjournments),  and  before  verdict, 
the  jurors  were  allowed  the  free  use  of  the  newspapers  of  the  day 
which  contained  reports  of  the  aforesaid  trial  as  far  as  it  had 
gone;  in  one  of  which  newspapers  the  heading  g^ven  was  the 
'  South  Creek  Murder  Case.' "  These  are  the  proceedings  in  the 
courts  below  to  which  we  think  it  necessary  to  advert  as  relevant 
to  this  appeal.  Upon  the  argument  in  this  Court  the  question 
has  been  whether  the  above-mentioned  order  for  vacatmg  the 
judgment  upon  the  verdict  and  for  a  venire  de  novo  in  order  for 
another  trial  was  valid,  and  their  Lordships  have  come  to  the 
conclusion  that  the  answer  should  be  in  the  negative,  both  on  the 
ground  which  their  Lordships  relied  upon  in  the  case  of  Beg,  v. 
Deri/rand  (10  Cox  Crim.  Cas.  618),  and  also  on  the  further  grounds 
stated  below — 1st.  Their  Lordships  consider  that  the  present  case 
is  in  substance  an  attempt,  by  the  exercise  of  a  discretion,  to 
grant  a  new  trial  on  the  ground  that  the  conviction  was  considered 
to  be  unsatisfactory  by  reason  of  some  irregularity  in  the  conduct 
of  the  trial.     In  Bertraiid's   case  the  irregularity  was,  that  the 
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evidenoe  of  the  witnesses  was  read  to  the  jury  from  the  notes  of  AiT.-Gwf.  iob 
the  evidence  on  a  former  trial.  Here  the  irregularity  was  in  so  ^' h^!)^ 
keeping  the  jury  during  the  course  of  the  trial,  as  that  the  jury- 
men may  have  had  access  to  some  newspapers  during  that  time ; 
but  the  law  is  clear  that  the  discretional  power  vested  in  certain 
courts  and  cases  to  grant  new  trials  does  not  extend  to  cases  of 
felony.  The  law  on  this  subject  was  declared  by  their  Lordships 
m  that  case,  and  we  consider  that  the  law  so  declared  governs 
the  present  case.  Each  of  these  cases  falls  within  the  rule 
that  no  person  ought  to  be  put  in  peril  twice  on  the  same 
charge.  The  application  of  the  rule  is  shown  in  detail  by 
Blackburn,  J.,  in  JB.  v.  Winsor  (10  Cox  Crim.  Cas.  276),  who  there 
states,  "When  the  jury  have  been  brought  together,  and  the 
prisoner  has  been  given  in  charge,  and  the  trial  has  com- 
menced, the  right  course,  if  practicable,  is  that  the  jury  should 
give  their  verdict  convicting  or  acquitting  the  prisoner.  When 
the  jury  have  once  found  a  verdict  of  conviction  or  acquittal,  the 
matter  has  become  res  judicaia^  and  after  that  there  can  be  no 
further  trial/'  He  further  shows  that  a  venire  de  novo  on  the 
same  indictment  would  be  erroneous,  and  a  new  indictment  on  the 
same  charge  would  be  defeated  by  a  plea  o{  autrefois  acquit  or  con- 
vicL  These  remarks  relate  to  a  verdict  returned  upon  a  good  in- 
dictment for  felony  before  a  competent  tribunal.  Their  Lordships 
cite  this  statement  of  the  law  to  show  the  finality  of  a  verdict  upon 
a  charge  of  felony  when  the  indictment  it  good,  and  the  prisoner 
has  been  given  in  charge  to  a  jury,  in  due  form  of  law  empannelled, 
chosen,  and  sworn,  and  a  verdict  of  conviction  or  acquittal  has 
been  returned.  In  the  present  case,  if  the  prisoner  should  have 
been  tried  and  convicted  upon  the  venire  de  novo  ordered  to  issue 
by  the  rule  here  appealed  against,  according  to  the  passage  just 
cited,  a  judgment  thereon  would  be  erroneous.  The  cases  in 
which  a  verdict  upon  a  charge  of  felony  has  been  held  to  be  a 
nullity  and  a  venire  de  novo  awarded  have  not  been  classified  in 
the  Digests ;  there  are  cases  of  defect  of  jurisdiction  in  respect  of 
time,  place,  or  person — cases  of  verdicts  so  insufficiently  expressed 
or  so  ambiguous,  that  a  judgment  could  not  be  founded  thereon ; 
but  we  have  not  discovered  any  valid  authority  for  holding  a 
verdict  of  conviction  or  acquittal  in  a  case  of  felony  delivered  by 
a  competent  jury  before  a  competent  tribunal  in  due  form  of  law 
to  be  a  nullity  by  reason  of  some  conduct  on  the  part  of  the  jury 
which  the  court  considers  unsatisfactory.  As  to  the  two  supposed 
exceptions  to  this  rule  against  new  trial  in  cases  of  felony,  B.  v. 
8caife  (17  Q.  B.  238)  was  noticed  in  JB.  v.  Bert/rand,  and  the 
other  case  of  B.  v.  Fowler  and  Johnson  (4  Bam.  &  Aid.)  was 
explained  to  be  no  decision  in  the  course  of  the  argument  on  this 
appeal.  Secondly,  the  farther  grounds  for  sustaining  the  present 
appeal  beyond  those  expressed  in  the  judgment  in  Bertra/nd's  ca^e 
relate  both  to  the  form  of  the  proceeding  in  the  Supreme  Court 
when  exercising  appellate  jurisdiction  under  which  the  rule 
appealed  against  was  granted,  and  also  to  the  sufficiency  of  the 
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^^'^w*  ^^  evidence  on  which  that  court  acted  in  granting  that  rale.  Their 
ALE8  LQj^ypg  are  not  aware  of  any  principle  either  of  the  law  of 
England  or  of  this  colony  by  virtue  whereof  the  Supreme  Court, 
sitting  in  banco  in  term,  could  take  cognisance  as  a  court  of 
appesl  of  the  judgment  pronounced  by  Paucett,  J.,  at  the  session 
of  oyer  aiid  terminer,  which  had  come  to  an  end  before  the  session 
in  banco  began ;  and  although  the  relation  of  the  courts  to  each 
other  in  respect  of  appellate  jurisdiction  has  not  been  ascertained 
by  us  with  precision,  still,  whatever  be  that  relation,  we  find  no 
form  of  proceeding  analogous  to  that  which  is  required  by  the 
common  law  in  proceedings  when  the  aid  of  a  court  of  error  or 
appeal  is  invoked,  but  the  form  is  the  form  adapted  to  an  appli- 
cation to  the  discretion  of  the  court  for  a  new  trial.  Then  as  to 
the  sufficiency  of  the  evidence  of  the  facts  on  which  the  court 
acted  in  granting  the  rule  appealed  against,  their  Lordships  do 
not  find  any  strictly  legal  evidence  of  any  fact ;  they  find  nothing 
beyond  an  affidavit  of  mere  hearsay  information,  obtained  from  a 
person  who  had  been  on  the  jury,  but  was  then  discharged ;  and 
this  information,  if  admitted  to  judicial  notice  at  all,  showed 
possible  access  to  newspapers,  without  showing  that  they  con- 
tained matter  which  tended  to  influence  the  jury  improperly,  or 
that  the  jury  ever  did,  ad  a  matter  of  fact,  read  the  newspapers. 
There  is  also  the  further  objection  that  the  supposed  informant  had 
been  one  of  the  jurymen,  and  the  courts  here  have  at  times  ex- 
pressed  a  reluctance  which  we  consider  salutary  against  receiving 
the  separate  statements  of  any  of  the  individuals  who  had  in  combi- 
nation formed  a  jury,  in  order  to  impeach  the  verdict.  The  whole  of 
the  proceedings  in  the  Supreme  Court  are  referred  to  the  Judicial 
Committee,  and  as  their  Lordships  consider  that  the  rule  nisi  for 
a  new  trial,  and  the  rule  absolute  founded  thereon,  were  each 
granted  on  insufficient  grounds,  both  rules  fail  to  prqduce  any 
effect,  and  the  conviction  stands  unimpeached  thereby.  We  do 
not  examine  the  authorities  cited  for  the  respondent,  because 
none  of  them  appear  to  us  to  sanction  the  notion  that  a  verdict, 
even  in  a  civil  case,  could  be  set  aside  upon  an  imagination 
of  some  wrong  without  any  proof  of  reality.  The  suggestions 
upon  which  verdicts  have  been  so  set  aside  in  civil  cases  have 
alleged  traversable  facts,  material  and  relevant,  to  show  that  the 
verdict  had  actually  resulted  firom  improper  influence,  and  we 
refer  to  the  special  verdict  reported  in  11  H.  4,  f.  17,  as  affording 
an  example  of  such  facts  as  would,  if  stated  in  a  suggestion  on 
the  record,  have  had  the  effect  of  setting  aside  the  verdict.  The 
case  in  the  Year  Book  (11  H.  4,  f.  17),  we  translate  as  follows  : — 
"  The  plaintiff  in  an  assize  had  delivered  an  escrowment  [writing 
to  be  used  in  case  of  need?]  to  a  juryman  on  the  panell,  for 
evidence  of  his  matter;  and  after  the  same  juror,  with  others, 
had  been  sworn,  and  put  into  a  house  to  agree  on  their  verdict, 
he  showed  the  writing  to  his  companions,  and  the  officer  who 
kept  the  enquest  showed  this  matter  to  the  court,  through  which 
the  justices  took  the  vrriting  from  the  jurors,  and  took,  their 
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verdict ;  and  by  the  examining  ("  per  Papposaile  ")  of  the  jnroTS  Att.-Obn.  ior 
the  time  of  the  delivery  of  the  writing  was  inquired  into,  and  it  ^'  ?|  ^-^^ 
was  found,  (i.e.,  by  the  jurors)  to  be  as  above  stated ;  and  as  the 
verdict  was  for  the  plaintiff,  now  he  prayed  judgment.  Grascoigne 
and  Hull  said  that  the  jury,  after  that  they  were  sworn,  ought 
not  to  see  or  carry  with  them  any  evidence,  except  that  which 
was  delivered  to  them  by  the  court,  and  by  the  party  put  in  court 
as  the  evidence  shown ;  and  inasmuch  as  they  did  the  contrary, 
the  plaintiff  ought  not  to  have  judgment^'  This  case,  with  the 
words  of  Grascoigne  and  Hull,  has  been  frequently  referred  to  in 
abridgments  and  treatises  by  Brooke,  Bolle,  Hale,  Viner,  and 
others ;  but  the  general  words  of  those  judges,  as  well  as  of 
judges  in  general,  are  to  be  limited  in  some  degree  by  reference 
to  the  facts  of  the  case  in  respect  of  which  they  were  spoken,  and 
the  issue  of  this  case  is  not  altered  by  transcription.  We  take 
one  reference  to  this  case,  as  an  example,  from  Bro.  Ab.  '^  Gen. 
Issue,'*  p.  85,  thus : — "  After  stating  that  an  enquest  must  not 
take  evidence  privily,  he  adds,  '  Et  par  Grascoigne  et  Hull  s'ils 
preignent  escrowe  extra  cuiiam  et  passent  pur  le  plaintiff,  si  ceo 
appiert  sur  examination  par  le  court,  ceo  est  cause  d'arrester  le 
jugment  :* ''  (11  H.  4,  f.  17.)  So  that  the  result  of  the  examination, 
viz.,  that  the  verdict  was  not  "  according  to  the  evidence/'  but 
upon  evidence  taken  out  of  court,  from  one  party  without  the 
assent  of  the  other,  appeared  by  the  finding  of  the  jury,  and  was 
upon  the  record,  as  Brooke  understands  the  case,  or  the  judgment 
could  not  have  been  arrested.  The  special  verdict  here  reported 
may  be  contrasted  with  the  suggestion  in  the  present  case.  In 
the  case  (11  H.  4,  f.  17),  the  court  which  had  jurisdiction  both  to 
try  the  suit  and  to  arrest  the  judgment  ascertained  the  fact 
of  the  misconduct  of  the  plaintiff  by  examining  the  jurors,  while 
acting  as  jurors,  and  by  their  verdict.  Judicial  knowledge  from 
this  source  is  in  contrast  with  the  affidavit  above  described.  Also 
the  interest  of  a  plaintiff  as  a  party  may  be  contrasted  with  the 
supposed  interest  of  the  Queen  (referred  to  in  the  judgment 
of  the  Chief  Justice  in  the  court  below)  in  an  indictment  in 
which,  although  it  runs  in  her  name,  she  has  no  interest  beyond 
that  of  truth  and  right.  Neither  is  the  sheriff  her  agent,  as 
also  there  suggested;  he  emanates  from  the  people,  and  is 
neither  appointed  by,  nor  can  be  dismissed  by,  nor  is  he  paid  by, 
the  Queen ;  furthermore,  the  mere  omission  of  his  bailiffs  to  clear 
a  room  in  an  inn  where  jurors  are  confined,  of  the  newspapers 
coming  there  by  the  course  of  the  inn,  is  in  contrast  with  the 
culpable  craft  of  the  plaintiff  who  prepared  a  statement  of  his 
case,  and  sought  out  a  juryman  into  whom  he  probably  inftised  a 
prejudice  in  his  favour,  and  so  influenced  the  verdict.  In  con- 
clusion, their  Lordships  desire  to  add  that  they  are  sensible  of 
the  importance  of  guarding  the  channels  for  information  through 
which  the  minds  of  the  jury  are  led  to  their  verdict,  and  concur 
with  the  learned  judges  of  the  couit  below  in  their  zeal  for  the 
prevention  of  any  such  misconduct  in  future ;  but  they  think  that 
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Anc-Onr.  worn  the  ooQrt  was  wrong  in  granting  a  new  trial  as  a  remedy  for  this 
O^ppO^"  misconduct^  and  that  the  mischief  would  be  greater  if  uncertainty 
V,  was  introduced  respecting  the  course  to  be  pursued  in  administer- 

MuBPHT      ing  the  law  relating  to  charges  of  felony.     If  irregularity  occurs 
\J^)      in  the  conduct  of  a  trial  not  constituting  a  ground  for  treating 
18G9.        the  verdict  as  a  nullity,  the  remedy  to  prevent  a  fisulure  of  justice 
^~~r        is  by  application  to  the  authority  with  whom  rests  the  discretion 
xlf^^uM,    ®i^6^  ^^  executing  the  law  or  commuting  the  sentence.     As 
there  was,  in  the  opinion  of  the  court  below,  irregularity  in  the 
trial  of  the  respondent  sufficient  to  vacate  the  judgment,  their 
Lordships  have  no  doubt  that,  upon  proper  application  on  be- 
half of  the  respondent,  which  they  recommend  to  be  made,  such 
weight  will  be   given  to   these  remarks  at  they  may  appear  to 
deserve.     But,  as  between  the  appellant  and  respondent,  their 
Lordships  will  advise  Her  Majesty  that  the  appeal  should  be  sus- 
tained without  costs,  and  that  the  order  for  a  new  trial  should  be 
reversed. 

Judgment  reversed. 
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NORFOLK  CIRCUIT. 

CAHBBIDaS    SUMHEB   ASSIZES. 

(Before  Mr.  Justice  Bylss.) 

July  30  cmd  31,  1869. 

Reg.  v.  Casbolt. 

Night  poaching — Lindtation  of  proceedings — 9  Oeo.  4,  c.  69,  8.  4. 

/.  0.  was  indicted  for  night  poaching  on  the  6th  of  February,  1863. 
He  pleaded  guilty,  but  subsequently  a/pplied  by  his  coimsel  for 
lea/ve  to  withd/ranv  the  plea,  amd  to  move  i/n  arrest  of  judgment, 
upon  the  ground  that  the  proceedings  against  him  had  not  been 
commenced  within  twelve  calendar  months,  as  directed  by  the  ^th 
section  of  9  Oeo,  4,  c,  69. 

Held  {per  Byles,  J.),  that  the  application  to  withdraw  the  plea  was 
one  which  ought  to  be  granted,  and  that,  as  no  warrant  a/nd 
information  was  produced  showing  that  proceedings  had  been 
com/inenced  within  twelve  months,  the  objection  was  fatal, 

QiMJBTe,  at  what  time  during  the  trial  ought  such  an  objection  to  be 
taken? 

• 

^I^HB  prisoner,  James  Casbolt,  wlio,  when  taken  into  custody, 
-L  was  in  the  Metropolitan  police,  pleaded  guilty  to  an  indict- 
ment, under  9  G^o.  4,  charging  him  with  night  poaching  on  the 
6th  of  February,  1863.  A  bill  had  been  sent  up  for  an  attempt 
to  murder  the  gamekeeper,  James  Tikbrooke,  but  was  thrown  out 
by  the  grand  jury,  a  true  bill  being  found  for  night  poaching. 

Mills  for  the  prosecution. 

Naylor  for  the  defence. 

Naylor  applied  for  leave  for  the  prisoner  to  withdraw  his  plea 
of  gmlty,  m  order  that  he  might  move  an  arrest  of  judgment 
upon  the  ground  that  no  proceedings  had  been  taken  within 
twelve  calendar  months,  as  directed  by  sect.  4  of  9  Geo.  4,  c.  69. 
He  quoted  Beg.  v.  Kihmnster  (7  C.  &  P.  228). 

mills,  contra,  quoted  Beg.  v.  Av^Un  (1  C.  &  K.  621).  [Byles,  J. 
«— That  does  not  help  yon.]     The  prisoner  was  apprehended  on 
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^^'  the  19th  of  July,  1869,  on  the  original  warrant  granted  in  1863. 

CAraoLT  [Bylbb,   J. — ^Was   that  warrant   served   on  the  prisoner  within 

twelve  months  of  the  commission  of  the  original  offence  ?]     No. 

1869.  Nay  lor. — It  is  not  only  necessary  that  the  warrant  should  be 

—Practice.  MUls, — ^No  notice  has  been  given  of  this  application.  The 
prisoner  was  included  in  the  original  information. 

Byles,  J. — ^Where  is  the  original  indictment  ? 

The  Clerk  of  the  Assize. — ^At  London. 

Bylks,  J. — There  is  no  evidence  of  any  prosecution  having 
been  commenced  except  the  finding  of  the  indictment  yesterday. 

Mills. — Unfortunately  through  the  prisoner  pleading  guilty  we 
had  no  chance  of  giving  evidence.  Perhaps  your  Lordship  will 
reserve  the  point  for  the  Court  of  Crown  Cases  Reserved? 
[Bylbs,  J. — ^No.]  If  there  was  an  adjournment  I  could  produce 
evidence.  [Bylbs,  J. — I  rather  think,  from  circumstances  which 
have  come  to  my  knowledge,  that  this  defence  is  not  contrary  to 
the  ends  of  public  justice.  I  shall  give  the  prisoner  an  oppor- 
tunity of  withdrawing  his  plea.]  The  point  to  be  decided  was 
whether  the  warrant  being  obtained  was  not  the  commencement 
of  the  proceedings. 

Byles,  J. — The  answer  to  that  is  that  it  is  not,  unless  it  is 
served.   The  case  of  Beg.  v.  Eull  (2  F.  &  F.  16)  is  exactly  in  point. 

Ncuylor. — The  warrant  contained  no  reference  to  night  poaching 
at  all.      ^ 

JfiH«.-V-The  shooting  at  Tikbrooke  was  part  of  the  occurrence. 

Bylbs,  y . — I  will  look  over  the  cases,  and  hear  further  argu- 
ments to  riiorrow  morning. 


July  31. 


MilU. — This  is  a  motion  in  arrest  of  judgment. 

Naylor. — ^No ;  it  is  for  permission  to  withdraw  a  plea. 

Mills. — ^It  is  in  arrest  of  judgment.  [Bylbs,  J. — Even  if  that 
were  so,  I  should  allow  the  prisoner  to  withdraw  his  plea  to  meet 
the  real  merits  of  the  case.  My  impression  is,  that  it  is  a  good 
defence  upon  the  general  issue.]  We  had  no  notice  of  this 
motion,  and,  therefore,  when  the  prisoner  pleaded  guilty,  sent 
all  our  witnesses  away,  and  it  is  impossible  to  get  them  here. 
[Bylbs,  J. — If  you  had  no  witnesses  you  might  be  prepared  to 
meet  this  case.  This  is  a  case  in  which  the  point  now  before  us 
is  documentary.    What  is  wanted  is  the  warrant  and  indictment.] 

Naylor. — ^And  the  information. 

MiUs. — I  can  produce  the  warrant,  but  not  the  information ; 
that  is  at  Saffiron  Walden.     [The  warrant  was  produced.] 

Bylbs,  J. — ^This  is  a  warrant  for  felonioud  shooting ;  it  is  for  a 
different  offence.  This  is  not'thd  offenbe  with  which  the  prisoner 
is  charged. 

Mills. — ^The  question  wad,  did  not  th€f  pyedistit  dtHS^ge  arifi^'^dut 
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of  the  offence  alleged  in  the  warrant  ?     [Bylbs,  J. — This  warrant        ^^^ 
clearly  does  not  show  the  prosecution  commenced  at  the  right      OAraoLT. 
time.]  

Mills  quoted  in  support  of  his  view  Beg,  v.  Brooks  (2  C.  &  K.        ^s^^- 
402),  and  Beg.  v.  Austin  (1  C.  &  K.  621).  Nigiu^hing 

Nayhr  relied  on  Beg,  v.  Hull  (2  F.  &  P.  16)  and  Beg.  v.  Parker    —Practice. 
(8  Cox  Orim.  Cas.  465). 

Byles,  J. — ^It  is  no  use  going  into  this  case ;  the  offence  was 
committed  six  years  ago.  I  am  of  opinion  that  this  is  a  good 
defence  both  on  principle  and  authority ;  upon  principle,  because 
the  statute  says  that  the  criminal  proceedings  must  be  commenced 
within  a  certain  date — ^twelve  months,  i  have  no  information 
here  that  any  criminal  proceedings  for  this  offence  were  com- 
menced within  twelve  months ;  on  the  contrary,  as  far  as  I  can 
judge  from  the  warrant  which  has  been  produced  it  was  for  a 
different  offence.  We  may  fairly  assume  that  the  information,  if 
there  was  one,  was  for  the  same  offence  as  that  stated  on  the 
warrant.  The  information  is  not  produced,  therefore  we  may 
draw  any  inference.  With  respect  to  the  time  when  this  objection 
was  taken,  in  the  cases  cited,  I  do  not  know,  but  suppose  at  the 
same  period  as  has  been  taken  in  this  case.  That  being  so,  and 
the  prosecution  being  too  late,  I  have  in  one  sense  no  jurisdiction 
to  try  the  prisoner,  and  must  direct  the  jury  that  there  is  no 
evidence  to  find  the  prisoner  guilty ;  and,  as  there  are  only  two 
courses  open  to  them,  their  duty  will  be  to  find  him  not  guilty. 

The  juiy  was  then  sworn,  the  prisoner  given  in  charge,  and  he 
was  found 

Nat  gtdliy. 
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KsNT  Spring  AserzES. 

Maidstone,  Ma/rch  8,  1870. 

(Before  Mr.  Justice  Keating.) 

Beg.  v.  HAswooD.(a) 

The  Habitual  OriminaU  Act  (32  8f  33  Vict.  c.  99),  ».  11 — Receiving 
stolen  goods — Bank-^wtes — Evidence  of  guilty  receipt — Previous 
conviction — Recent  possession. 

First.  On  an  indictment  for  stealing  a  bank-note  and  receiving  it, 
knowing  it  to  have  been  stolen,  qiLcere,  whether  the  11th  section  of 
the  Hahitual  Oriminals  Act  applies,  bank-notes  not  being  goods  ? 

Secondly.  Assuming  the  enactment  to  apply,  qucere,  whether  it 
applies  wliere  the  note  was  not  found  in  the  possession  of  the 
prisoner  when  he  was  arrested  or  charged  with  the  offence  ? 

Thirdly.  Assuming  that  tfie  enactment  might  apply  in  such  a  case, 
gucere,  whether  it  applies  in  a  case  where  there  is  a  cowrd  for- 
stealing  the  note  amd  not  merely  for  receiving  it  ? 

Fourthly.  The  enactment,  in  ca^e  of  a  previous  conviction,  has  not 
tlie  effect  of  throwing  upon  the  prisoner  to  prove  that  when  he 
received  the  note  he  did  not  hnow  it  to  have  been  stolen,  there 
being  no  words  to  that  effect  in  the  operative  part  of  the  clause. 

^r^HE  prisoner  was  indicted  for  stealing  a  bank-note,  and  on 
JL  another  count  for  receiving  it,  knowing  it  to  have  been 
stolen. 

Norman  for  the  prosecution. 

Poland  for  the  defence. 

On  the  7th  of  October,  1869,  the  prosecutor  lost  the  bank-note 
in  question  on  a  race-course.  On  the  9th  the  prisoner  passed  it 
at  a  place  where  he  was  known,  putting  his  name  on  it.  On  its 
being  traced  to  him^  he  was  asked  when  he  had  it,  and  he  said  he 
had  it  at  the  races,  from  a  man  named  Ferris,  who,  in  consequence 
of  this  information,  was  discovered  and  convicted,  the  prisoner 
(while  on  bail)  being  a  witness  against  him.     Subsequently,  how- 

(a)  Reported  by  W.  F.  Finlabon,  Esq.,  BarrUter-At-Ijaw. 
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ever,  the  prisoner  was  charged  with  having  feloniooslj  received        ^■*- 
the  note;  but  the  indictment  contained  a  count  for  stealing  it.  Habwood. 

It  was  proposed^  on  the  part  of  the  prosecution^  to  put  in        

evidence^  under  the  Habitual  Criminals  Act  (a),  a  previous  con-        ^^J^ 
viction  of  the  prisoner  for  larceny  in  1858.  Praetiee-^ 

Polcmdy  for  the  prisoner,  objected  upon  two  grounds.  First,  HabUyal 
the  enactment  only  applied  to  cases  of  '^  stolen  goods;"  ^^^  Cnmuiala  Aat, 
bank-notes  were  not  "  goods."  If  they  were,  there  would  have 
been  no  necessity  for  special  statutable  enactments  as  to  bank- 
notes or  letters.  Secondly,  the  enactment  only  applied  in  cases 
of  goods  "  found  in  possession  "  of  the  prisoner,  i.e.,  at  the  time 
of  nis  apprehension ;  otherwise  the  enactment  might  be  applied 
five  years  afber  the  original  felony  was  committed. 

Keating,  J.,  said  he  should,  if  necessary,  reserve  these  points ; 
and  suggested  a  third  (which  also  he  would  reserve),  that  possibly 
the  enactment  only  applied  where  the  indictment  was  only  for 
feloniously  receiving,  and  not  where  there  was  a  count  for 
stealing. 

Norman  submitted  that  the  case  clearly  came  within  the  spirit 
and  object  of  the  act ;  and  as  to  the  last  objection,  he  offered  to 
strike  out  the  first  count. 

Poland,  however,  objected  to  this,  and 

The  learned  Judge  said  he  did  not  think  that  such  a  course 
could  be  taken  or  would  obviate  the  objection ;  and  he  should 
receive  the  conviction,  but  would  reserve  all  the  points. 

A  certificate  of  a  conviction  in  1858  of  one  Ward  for  larceny 
was  then  put  in,  and  an  officer  proved  that  the  prisoner  was 
the  person  convicted.  It  was  proved  that  due  notice  had  been 
given  to  the  prisoner. 

This  was  the  case  for  the  prosecution. 

Keating,  J.,  said  there  was  no  case  upon  either  count  of  the 
indictment. 

Norman  submitted  that  the  statute  enacted  that  in  such  a  case 
the  prisoner  was  to  be  presumed  to  have  known  such  goods  to 
have  been  stolen  until  he  had  proved  the  contrary ;  but 

£[eating,  J.,  pointed  out  that  it  was  not  so  worded.  There 
are  no  such  words  in  the  clause.  If  there  were,  it  woald  be 
a  most  stringent  enactment,  that  on  account  of  a  conviction — ^it 
might  be  thirty  years  ago,  when  the  prisoner  was  in  his  boyhood 

(a)  82  ft  38  Vict,  c  99,  a.  11 :  **  Whare  any  person  who  either  before  or  after  the 
pasBing  of  this  act  has  been  preTiooaly  oonTicted  of  any  ofFenoe  specified  in  the  first 
schedule  hereto  [Inclading  any  felony] ,  and  inTolving  fraud  or  dishonesty,  is  foiud  in 
the  possession  ofstolen  goods,  eridenoe  of  such  previous  conviotion  shall  be  admissible 
as  STldenoe  of  his  knowledge  that  such  goods  hare  been  stolen ;  and  in  any  proceedings 
that  may  be  taken  against  him  as  receiver  of  stolen  goods,  or  otherwise  in  relation  to 
his  having  l>een  found  in  poHsesaion  of  such  goods,  proof  may  be  given  of  his  previous 
conviction  before  evidence  is  given  of  his  having  been  found  in  possession  of  such 
stolen  goods;  provided  that  not  less  than  seven  days*  notioe  shall  be  given  to  such 
person  that  proof  is  intended  to  be  given  of  his  previous  conviction,  and  that  he  will 
be  deemed  to  have  known  such  goods  to  have  been  stolen  until  he  has  proved  the 
oontrary.**  [It  will  be  observed  that,  notwithstanding  these  latter  words,  there  is  no 
enactment  that  the  conviction  shall  have  such  effect,  the  words  to  that  afiPeot  haTing 
been  struck  out  in  the  coarse  of  the  biU  through  Parliament — ^Eo.] 
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. — ^he  ahoold  be  convicted  of  felony ;  for  such  proba))ly  wonld  be 
ITAw^^nnn.    ^^  offect  of  putting  him  to  prove  that  he  did  not  ]aiow  -the 

goods  to  have  been  stolen.     If  there  were  sach  an  enActment,  of 

1^70.       coarse  it  would  be  his  duty  to  give  effect  to  it )  bat  ha{>pily^  at 

Pi^^He^^    present,  there  is  not  such  an  enactment,  and  he  hoped  there  never 

HMtmaL     would  be,  for  it  would  be  opposed  to  the  great  object  of  all  criminal 

Crimuuk  Au.  procedure,  which  is  the  reformation  of  the  offender.     If  a  man  is 

to  be  taught  that  no  length  of  time  wiU  suffice  to  enable  him  to 

recover  lus  character^  and  that  it  can  never  be  restored,  the  most 

powerful  motive  to  reformation  will  be  removed  and  the  great 

object  of  all  penal  proceedings  will  be  defeated.     Such,  at  all 

events,  is  not  the  law ;  and  there  was  no  evidence^  in  his  opinion, 

of  a  guUty  receipt.     Bank-notes  pass  like  money,  and  the  mere 

receipt  of  a  stolen  note  is  no  proof  of  knowledge  that  it  was 

stolen. 

Not  gtUUy, 
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NORFOLK   OIRCmT. 

Leicester  Spbinq  4-Ssizes. 

March  3,  1870. 

(Before  Mr.  Justice  Btlbs.) 

Rsa.  V.  Sarah  McGriNNEs.(a) 

Uttering  counterfeit  coin — Husband  and  wife — Coercion  of  hnsbaaid 

— Question  for  the  jury, 

Sarah  McOinnes  was  indicted  for  uttering  counterfeit  coin.  Jt 
appea/red  th-at  at  the  time  of  the  com/mission  of  the  offence  she 
was  in  compawy  imth  a  ma/n  who  went  by  the  sams  na/me^  cmd 
who  was  con/victed  at  the  last  assizes  of  the  offence.  When  the 
prisoners  were  taken  into  custody  the  police  constable  addressed 
the  female  prisoner  as  the  male  pi-isoner^s  wife.  The  male 
prisoner  denied  the  fact  in  ths  hearing  and  presence  of  the 
woman,  Sarah  McGinnes  since  luyr  committal  Juul  been  confined 
of  a  child : 

Held  {per  Byles,  J,),  t/iat  under  tJw  circumstances,  although  the 
woman  had  not  'pleaded  her  coverture,  and  even  although  she  had 
not  asserted  site  was  man'ied  to  tlie  male  prisoner  when  he  staled 
she  was  not  his  wifcf  it  was  a  question  for  tlie  jury  whether, 
taking  the  birth  of  the  child  and  the  whole  circumstances,  thexe 
was  not  evidence  of  the  marriage,  and  the  jury  thought  there  was, 
and  acquitted  her, 

THE    prisoner,    Sarah  McGinnes,  was   iadicted   for  uttering 
and  putting  off  to  Sophia  Wlute,  at  Stapleton,  on  the  5th 
of  November,  1869,  a  counterfeit  sixpence,  and  upon  the  same 
day  uttering  a  similar  base  coin  to  Hannah  Ghynick,  at  Cadebj. 
Hensman  prosecuted. 
The  prisoner  was  undefended. 

The  facts  were  as  follows : — On  the  5th  of  November,  Sophia 
White  and  the  landlady  of  the  Nag^s  Head  at  Stapleton  saw  the 
prisoner  and  a  man  pass  by  with  a  truck ;  the  prisoner  came  back 

(a)  Reported  by  J.  W.  Goofbb,  Esq.,  Barriflter-at-Law. 
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^■o-        for  a  pint  of  ale  and  tendered  sixpence  in  payment,  which  proved 
MoGnrNK.    counterfeit.     A  witness  named  Cobley  watched  the  prisoner  and 

the  man,  and  saw  the  man  rab  the  sixpence  and  give  it  to  the 

1870.        prisoner,  who  went  into  the  Nag's  Head.     Hannah  Chynick,  of 

^jjTTj"__     Cadeby,  proved  that  the  female  prisoner  gave  her  a  counterfeit 

Evidence^    sixpence  in  payment  for  some  tobacco  and  matches.     A  police 

Husband  and  constable  named   Peberdy,  apprehended  the   man  and  woman 

^*'^^'  together.  He  told  the  man  he  wanted  to  speak  to  him,  when  he 
pulled  a  small  white  packet  out  of  his  pocket,  threw  it  over  the 
hedge,  and  ran  away.  The  packet  was  subsequently  found  to 
contain  thirty-eight  counterfeit  sixpences.  When  taken  into 
custody,  the  prisoner  Sarah  McOinnes  said  she  knew  nothing  about 
bad  coin ;  the  man  said,  '^  She  is  innocent  of  the  charge ;  "  but  in 
the  prisoner's  presence  and  hearing  said,  ''  She  is  not  my  wife/' 
The  prisoner  made  no  answer.  The  prisoner  ought  to  have  been 
tried  at  the  last  winter  assizes  when  the  man  was  convicted,  but 
her  trial  was  postponed  in  consequence  of  her  confinement.  It 
did  not  transpire  in  what  name  the  child  was  baptized. 

Byles,  J.,  to  the  jury. — ^There  is  no  doubt  the  prisoner  uttered 
these  counterfeit  coins,  and  had  she  been  a  stranger  to  the  man^ 
there  would  be  no  difficulty  in  convicting  her.  It  is  a  matter  of 
uncertainty  whether  the  prisoner  was  married  to  the  man  or  not. 
When  the  constable  addressed  her  as  the  male  prisoner's  wife,  he 
said  *'  She  is  not  my  wife,"  and  that  being  uttered  in  the  woman's 
presence  and  hearing  without  any  comment  from  her  would,  in  an 
ordinary  civil  case,  be  strong  evidence  that  she  was  not.  But  if 
she  thought  fit  to  hold  her  tongue,  this  being  a  criminal  charge, 
her  silence  ought  not  to  be  construed  so  strictly  against  her. 
The  prisoner  had  been  delivered  of  a  child,  but  there  was  no 
-evidence  one  way  or  the  other  what  name  the  child  was  known 
.  by.  The  man  on  each  occasion  of  the  uttering  was  sufficiently 
near  to  exercise  coercion.  There  was  no  distinct  evidence  that  the 
female  prisoner  was  married,  but  her  name  was  the  same  as  the 
male  prisoner.  If  they  doubted  the  marriage,  then  they  ought  to 
convict  the  prisoner,  but  if,  taking  all  the  circumstances  into 
consideration,  they  thought  she  was  McGrinnes's  wife,  then  to 
acquit  her. 

^0^  guiliy. 
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SOUTH  WALES  CIRCUIT. 

Glamoboanshibb  Lent  Absizbb^  1870. 

(Before  Bovill,  C.J.) 

Beq.  v.  David  Jones  and  others,  (a) 

MuUny — Piracy — Oonfinement — Revolt — Merchant  Shipping  Act, 
1854  (17  ^  18  Vict.  c.  104,  part  3,  88.  17,  18). 

Where  an  indictment  contains  counts  for  offences  wUhin  the  Ad/mi' 
ralty  jv/risdiction,  and  others  for  offences  on  the  high  sea^,  the 
pi'osecution  will  not  he  put  to  their  election  as  to  which  set  of 
counts  they  will  proceed  upon. 

In  an  indictment  for  confining  a  captain  of  a  ship,  *^ constructive" 
confinement  will  satisfy  the  requirements  of  the  statute,  and  this 
will  be  supported  by  evidence  that,  although  no  force  was  used, 
the  captain  was  restrained  by  the  presence  and  gestures  of  the 
prisoners,  and  deprived  of  his  lawful  command,  and  compelled 
to  remain  in  certain  parts  of  tJve  vessel. 

The  Merchant  Shipping  Act  (17  ^  18  Vict,  c.  104,  part  8,  ss.  17, 
18)  does  not  apply  to  cases  where  a^fs  of  violence  towards  the 
officers,  and  deprivation  of  the  captain's  command  take  place, 

THE  prisoners  were  indicted  under  the  11  &  12  Will.  3,  c.  7, 
ss.  7,  9,  charging  them  in  six  coonts  with  offences  under 
that  statute.     The  following  is  an  abstract  of  the  indictment : 

First  covmt, — The  jurors  on  their  oath  present,  that  David  Jones, 
late  of  the  British  ship  Vicksburg,  mariner.;  John  Wrieht,  late  of 
the  same  ship,  mariner;  Alexander  Hansen,  &c.,  &c.,  being 
seamen,  to  wit,  seamen  lawfully  engaged  to  serve,  and  serving  on 
board  the  said  British  ship,  with  force  and  arms,  to  wit,  on  the 
10th  of  January,  1870,  on  ^e  high  seas,  feloniously  did  unlaw- 
fully and  piratically  make  a  revolt  in  the  said  ship  against  the 
form  of  the  statute,  &c. 

Second  count. — Same  as  first,  leaving  out  the  words  '^  on  the 
high  seas.'' 

Third  count, — Same  as  the  first  down  to  the  words  *'  on  the 
high  seas,''  and  then  the  words  following,  "  feloniously  did  un- 

(n)  Reported  by  E.  Jultah  Dtmii,  Esq.,  B«rristor-«i-Law. 


394  .  OBIHIKAL  LAW  CJiSES. 

^^'        lawfully  aud  piratically  endeavour  to  make  a  revolt  on  the  said 
Joins.       ^^P»  *"^^  ^^  *^®  jurors  say  that  David   Jones^  John  Wright, 

Alexander  Hansen,  &g.,  are  pirates,  felons,  and  robbers  against 

1870.        the  form,  &c." 
Mutiiw—        Foti/rth  count. — Same  as  the  third,  leaving  out  the  words  "  on 
Pirat^,      the  high  seas/' 

Fifth  count, — Same  as  the  first  down  to  the  words  "  on  the  high 
seas,'*  and  the  words  following,  ^^  feloniously  did  unlawfully  and 
piratically  confine  their  master,  one  David  Mellor  Thompson, 
being  then,  to  wit,  master  of  the  said  ship  Vicksburg,  and  so  the 
jurors  say  that  the  said  David  Jones,  John  Wright,  &c.,  are 
severally  pirates,  felons,  and  robbers  against  the  form  of  the 
statute,  &c/' 

Sia^th  cowrd, — Same  as  the  fifth,  leavii^g  out  the  words  *^  on  the 
high  seas/' 

Bowen  and  Owilym  Williams,  insti^ucted  by  Reece,  for  the 
prosecution. 

Coleridge  for  the  defence. 

At  the  commencement  of  the  case,  the  prisoner's  counsel  con- 
tended that  the  prosecution  should  be  put  to  their  election,  on 
which  set  of  counts  they  would  proceed,  as  the  jurisdictions  were 
different. 

BoviLL,  O.J.,  however,  thought  that  the  prosecution  might 
proceed  upon  the  whole  of  the  indictment. 

The  chief  facts  detailed  in  the  evidence  were  the  following 
testimony  of  the  captain : 

David  Mellor  Thompson,  sworn,  said :  I  am  master  of  the  ship 
Vickshurg.  The  articles  produced  are  a  copy  of  the  original 
articles.  The  agreement  produced  is  the  original,  and  contains 
the  signatures  of  the  ship's  crew.  The  articles  are  for  a  voyage 
from  Newport  to  Bombay.  I  shipped  a  crew  at  Antwerp ;  they 
all  deserted,  and  the  present  crew  were  engaged  in  their  place. 
On  the  3rd  of  January  the  Vicksbv/rg  left  iNewport  for  Bombay, 
in  tow  of  a  steamer.  The  steamer  towed  me  down  to  within 
three  or  four  miles  of  Lundy  Island.  In  the  course  of  the  after- 
noon the  whole  of  the  crew  came  and  told  me  that  the  vessel  was 
short-handed.  There  was  one  man  short ;  being  twenty-three  in 
the  articles,  all  told,  and  twenty-two  on  board.  Twenty-two  are 
quite  sufficient  to  work  the  ship,  and  this  I  told  them.  They 
went  to  their  work.  After  the  steam-tug  left  me  I  wanted  the 
sails  set.  Three  of  the  men  were  in  bed,  Martin,  Barry,  and 
Hansen.  It  was  midnight.  I  and  the  first  mate  went  to  the 
forecastle,  and  pulled  these  three  men  out  of  bed.  The  ship  was 
in  danger,  and  I  wanted  the  sails  set.  The  men  came  out  to 
their  work,  and  loosed  the  main-topsail  and  reefed  it.  I  was  on 
the  poop-deck  superintending  the  work,  when  I  got  a  blow  from 
behind,  and  on  turning  round  I  found  it  was  Martin.  I  took 
him  down  into  the  cabin  and  handshackled  him,  and  kept  him  in 
irons  fifteen  hours.  I  then  liberated  him,  and  he  returned  to 
duty.     The  crew  continued  to  do  their  duty  up  to  the  7th,  when 
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the  wind  oame  on  to  blow^  and  I  wanted  all  hands  to  shorten  sail.        ^^' 
I  went  forward  with  the  chief  officer,  and  there  found  Powell,       jokkh. 

Martin,  and  Loughlin.     They  said  they  were  sick,  and  I  told        

them  to  come  aft,  as  there  was  a  fire  there.  They  came  aft,  and  I  ^^7^* 
gave  them  a  dose  of  salts  each,  which  the  steward  brought,  jnutua^ 
Powell  and  Martin  took  the  salts,  but  Loughlin  struck  the  Piraof. 
medicine  out  of  my  hand,  saying  he  would  not  take  it.  I  ordered 
the  steward  to  fetch  another  dose,  and  I  put  the  handshackles  on 
him.  He  then  took  the  salts,  and  they  afterwards  went  to  their 
work.  On  Sunday,  January  9,  in  the  morning,  the  whole  of  the 
prisoners  and  another  able  seaman  named  Vincent,  came  aft  to 
me,  and  asked  me  to  put  the  ship  back  into  port.  They  said 
they  were  not  able  to  work  her.  I  said,  "  No,  I  am  bound  for 
Bombay.'^  By  that  time  some  sails  had  been  blown  away.  I 
told  the  men  that  there  were  plenty  of  sails  on  board  to  replace 
them.  Our  cross-jack-yard  was  broken.  I  said  we  had  plenty 
of  spars  on  board.  The  crew  said  they  would  not  work.  They 
then  went  to  their  berths,  and  remained  till  Sunday  morning. 
The  gale  abated  in  the  forenoon.  In  the  afternoon,  the  officers, 
carpenter,  sailmaker,  and  one  able  seaman,  got  out  a  new  main- 
topsail,  and  bent  it  to  the  yard  and  set  it.  The  next  morning 
the  same  men  and  boys  were  setting  the  fore-topsail.  I  was  in 
the  cabin  at  the  time.  An  apprentice  came  to  me,  and  I  went  on 
deck.  On  getting  on  deck,  1  saw  the  prisoners  coming  along 
deck,  armed  with  iron  bolts,  belaying  pins,  and  pieces  of  wood. 
They  came  to  the  poop-deck.  I  was  on  the  top,  the  men  being 
down  beneath,  on  the  main  deck.  They  asked  me  if  I  would  put 
the  ship  back  to  port.  I  reftised,  and  said  I  was  bound  to 
Bombay.  At  this  time  the  ship  was  about  forty-eight  miles  S.W. 
of  Lundy  Island.  We  could  barely  see  the  land  on  the  English 
side,  and  were  out  of  the  Bristx)l  Channel.  They  said  if  I  did  not 
turn  the  ship  back  they  would  pinion  me  down  the  same  as  they 
had  done  the  officers,  and  take  the  ship  back  themselves.  Wright, 
Barry,  and  George  Clark  were  the  principal  spokesmen,  sJl  the 
other  prisoners  being  there  in  a  body.  I  had  my  loaded  revolver 
in  my  hand,  and  I  threatened  to  shoot  them  if  they  did  not  turn 
to  their  duty  and  release  the  officers.  Barry  opened  his  breast, 
and  said,  ^'  Fire ;  you  can  only  take  one  or  two  of  us,  and  then 
the  rest  will  do  for  you  afterwards.'*  When  I  saw  the  determi- 
nation on  their  faces — ^that  they  did  not  care  about  dying — ^rather 
than  shed  blood  I  let  them  have  their  own  way.  They  then  sent  a 
man  to  the  helm,  squared  away  the  yards,  and  stood  in  for  land. 
They  told  me  to  remain  on  the  poop-deck,  and,  if  I  did  not 
interfere  with  them,  they  would  not  hurt  a  hair  of  my  head. 
Brown  took  the  helm,  and  Wright  and  Barry  took  the  principal 
direction  of  the  ship.  Soon  after  this  a  fishing  smack  passed  us, 
and  hailed  us.  I  returned  the  hail,  and  said  I  was  from  Newport. 
Three  of  the  prisoners  came  to  me,  and  said  if  I  opened  my 
mouth  to  anyone  they  would  confine  me.  The  three  men  were 
Wright,  Barry,  and  George  Clark.    We  sighted  Lundy  at  twelve 


396  CRIMINAL  LAW  CASES. 

^^'        o'clock  the  same  day.     When  near  Lundy  a  signal  was  made  for 
JoMSfi.       ^  pilots  and  on  the  following  day  a  pilot  came  on  board.     His 

name   is   George   Summers.     A  pilot  had  previously  come   on 

^®^-  board  and  left.  When  Summers  came  on  board  the  officers  were 
Mutinv—  released,  and  came  aft.  I  told  the  pilot  I  was  master  of  the  ship 
iVracy.  again,  and  my  officers  were  free.  I  resumed  my  position  as 
captain  of  the  ship,  and  brought  her  into  the  Penarth  Beads,  the 
crew  working  and  obeying  the  pilot's  orders.  I  communicated 
with  the  shore.  The  Cardiff  police  came  on  board,  and  the 
prisoners  were  taken  into  custody. 

Cross-examined  by  Goleridge. — I  have  had  command  of  a  vessel 
since  1846.  When  I  gave  the  men  in  custody,  I  charged  them 
under  the  Merchant  Shipping  Act.  The  crew  worked  cheerfully 
on  the  way  back.  I  did  not  attempt  to  wear  the  vessel  back  as 
soon  as  I  had  command  of  her,  nor  to  put  any  of  the  crew  in 
irons.  I  did  not  consent  to  their  taking  charge  of  the  ship  3  I 
said,  rather  than  shed  their  blood,  I  would  let  them  have  their 
own  way.  When  I  had  them  confined  to  the  forecastle  I  told 
them  I  would  starve  them  out.  They  were  nailed  in,  but  the 
front  was  open,  and  they  could  have  got  out  if  they  had  chosen.  I 
nailed  them  up  to  frighten  them,  and  to  get  them  to  return  to 
their  work.  They  were  confined  for  about  twenty  hours.  The 
steward  was  confined.  He  went  in  of  his  own  accord.  None  of 
the  men  complained  to  me  that  they  had  been  on  duty  for  forty 
hours,  and  were  worn  out.  During  the  week  I  was  on  deck  nearly 
the  whole  time.  On  Sunday  was  confined  to  my  cabin  with  sick- 
ness and  ague.  The  mate  did  not  come  to  me  to  the  cabin,  and 
find  me  sick,  with  a  bottle  of  brandy  by  my  side ;  I  did  not  ask 
him  where  the  ship  was.  I  was  perfectly  sober  all  the  time,  from 
the  day  the  vessel  left  Newport  till  we  returned  to  Cardiff.  I  am 
not  subject  to  sea-sickness.  I  was  not  sea-sick  when  the  mate 
says  he  came  to  me  in  the  cabin.  He  did  not  come  that  I  know 
of.  If  I  was  sea-sick  then,  I  have  been  sea-sick  for  a  number  of 
years.  I  did  not  knock  two  of  Martinis  teeth  out.  He  was  not 
struck  at  all  as  far  as  I  know.  I  cannot  identify  David  Jones 
as  being  among  the  mutineers.  I  have  heard  that  the  King  Lear 
went  down  with  all  hands  the  day  I  left  Newport,  but  I  do  not 
know  of  my  own  knowledge. 

Re-examined :  I  have  been  seventeen  years  in  the  service  of  my 
present  employers.  The  Vicksbv/rg  carries  1400  tons,  her  regis- 
tered tonnage  being  1000  tons. 

And  the  evidence  of  the  other  officers  of  the  ship,  viz., 
Charles  Honyman,  first  mate,  who  said  that  the  crew  refused 
to  do  their  duty  on  the  9th  of  January,  that  he  was  subse- 
quently tied  with  a  piece  of  rope  by  some  of  the  prisoners,  who 
suddenly  came  upon  him  from  behind,  and  that  the  second  mate 
and  boatswain  were  also  lashed  in  the  same  way.  They  were 
all  confined ;  had  their  meals  regularly,  being  separately  untied, 
and  allowed  to  eat,  and  then  tied  up  again,  and  a  g^uard  set  over 
them. 


CBIMINAL  LAW  CASBS.  397 

s 

James  Buchanan^  the  second  mate^  and  William  Morgan^  the        ^^' 
boatswain^  gave  corroborative  evidence.  Jomb8. 

At  the  close  of  the  case  the  prisoners'  counsel  Submitted  that        

the  evidence  did  not  support  the  two  last  counts  of  the  indictment        ^^* 
charging  the  prisoners  with  having  confined  the  captain^  they  had     Mutiny-^ 
only  threatened  him  with  confinement  if  he  interfered  with  them ;       Piracy. 
they  had  allowed  him  the  use  of  his  own  state  rooms^  and  there 
was  no  confinement  within  the  statute. 

BoviLL,  C.  J.,  ruled  that  there  was  clearly  evidence  of  constructive 
confinement^  the  captain  having  been  deprived  of  his  lawful  com- 
mand^ and  being  constrained  to  remain  in  a  certain  part  of  the 
vessel^  and  not  at  liberty  to  leave^  this  restraint  being  put  upon 
him  by  the  prisoners,  by  their  presence  and  gestures. 

It  was  further  submitted  the  confinement,  if  it  was  confinement, 
was  conditional  and  not  absolute;  and  also  that  there  was  no 
evidence  of  such  a  revolt  as  was  contemplated  by  the  statute, 
which  was  highly  penal,  and  the  punishment  severe.  The  en- 
deavour here  was  to  save  the  ship,  and  they  offered  the  mate  the 
command;  the  case  could  be  dealt  with  under  the  Merchant 
Shipping  Act  (17  &  18  Vict.  c.  104,  part  3,  ss.  7,  18). 

BoviLL,  C.J.,  said  he  would  make  a  note  of  the  first  objection 
for  further  consideration  if  necessary ;  but  held  that,  as  to  the 
other  objection,  the  Merchant  Shipping  Act  simply  referred  to 
cases  in  which  there  was  a  refusal  to  obey  the  lawful  commands 
of  the  officers,  but  liad  no  reference  to  acts  of  violence  towards 
the  officers  of  tho  ship,  and  taking  the  command  out  of  the 
hands  of  the  captain  altogether. 

Prisoners'  counsel  suggested  that  the  contention  was  that  the 
offence  charged  was  not  such  an  offence  as  comes  within  the 
meaning  of  the  highly  penal  act  under  which  they  had  been 
indicted. 

BoviLL,  C.J.,  said  that  he  believed  it  was  just  the  kind  of  offence 
with  which  the  act  was  intended  to  deal. 

No  witnesses  were  called  for  the  defence. 

BoviLL,  G.J.,  in  summing  up  the  case  to  the  jury  said :  The 
ten  prisoners  at  the  bar  are  charged,  under  the  three  counts  of  the 
indictment,  with  having  committed  three  several  offences  within 
this  Act  of  Revolt.  These  matters,  which  are  so  charged,  may, 
for  your  purposes,  be  considered  as  three  separate  charges.  First, 
they  are  charged  with  making  revolt  on  board  the  ship.  Secondly, 
with  endeavouring  to  make  a  revolt.  Thirdly,  with  confining  the 
master.  The  case  has  been  treated  by  the  learned  counsel  for 
the  defence  as  if  it  were  a  very  trivial  one.  It  is  a  most  serious  one, 
affecting  the  commerce  and  the  maritime  interests  of  this  country 
most  deeply.  The  captain  of  a  vessel  is  a  person  to  whom  the 
law  entrusts  the  absolute  command  of  the  ship,  and  the  Legislature 
has  provided  ample  means  for  the  protection  of  the  mariners.  In 
the  present  case,  if  the  prisoners  were  aggrieved,  it  is  to  the  law 
that  they  should  have  looked.  It  was  their  voluntary  act  to  offer 
themselves  for  service  on  board  the  ship.     When  men  embark  on 
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board  vessels,  they  are  bound  to  obey  all  orders  of  the  captain 
JoioEB.       y^th.  regard  to  the  management  of  the  ship,  for  he  is  despotic. 

The  law  having  entrusted  him  with  such  power,  it  has  always  in 

1870.  this  country  been  considered  the  most  serious  offence  for  sea- 
Mutiny—  men  to  rise  in  revolt  against  their  captain.  Once  the  offence  was 
Piracy,  visited  with  capital  punishment,  and  now  it  is  still  visited  with 
severity,  but  at  the  discretion  of  the  judge.  However,  your 
verdict  ought  not  to  be  influenced  by  the  nature  of  the  punish- 
ment. In  this  case  the  first  charge  is,  that  of  making  a  revolt  in 
this  ship.  Now  I  can  scarcely  conceive  a  case  stronger  than  where 
the  management  of  the  vessel  is  taken  out  of  the  hands  of  the 
captain  and  usurped  by  the  crew.  The  vessel  was  on  her  voyage 
laden,  and  with  an  adequate  crew  on  board.  The  question  is,  did 
the  crew  then  take  the  command  of  the  vessel  out  of  the  hands  of 
the  captain  ?  Who  put  the  ship  about  ?  Who  brought  her  back 
to  port?  The  captain  did  not  do  it,  he  only  consented  to  the 
crew  taking  her  back  when  he  could  no  longer  resist  with- 
out bloodshed.  It  is  not  necessary  to  constitute  a  revolt  that 
the  crew  should  intend  to  take  away  the  vessel  and  rob  the 
owners  of  it.  Then  as  to  the  confining  the  captain  ?  It  is  not 
contended  that  any  violence  was  offered  to  him.  The  striking 
spoken  of  by  the  captain  has  nothing  to  do  with  the  revolt,  for  it 
was  committed  before  the  time  charged  in  the  indictment.  But 
if  you  come  to  the  conclusion  that  the  captain  was  not  a  free  agent 
to  go  where  he  liked  on  board  the  ship,  then  that  was  a  confine- 
ment within  the  meaning  of  the  law.  D.  Jones's  name  has  been 
mentioned  as  having  been  confined  by  the  captain ;  but  the  captain 
cannot  speak  with  certainty  as  to  his  being  present  on  the  Mon- 
day, the  10th,  and  there  is  not  evidence  sufficient  to  show  that  he 
was  there.  As  to  the  justification  attempted  to  be  set  up,  it  can- 
not be  sufficient  that  the  sails  were  torn  and  the  spars  broken. 
The  storm  was  over ;  there  were  new  sails  and  new  spars  on  board, 
there  was  a  captain  of  seventeen  years'  experience,  and  there  does 
not  seem  to  have  been  any  danger  whatever.  When  the  men 
refused  to  work,  their  punishment  was  in  the  discretion  of  the 
c&ptain,  and  nailing  them  up  without  himself  giving  them  food 
WB&  not  excessive.  The  difference  between  this  case  and  one 
coming  under  the  Merchant  Shipping  Act  is,  that  this  ship  was 
taken  out  of  the  control  of  the  captain,  and  there  is  therefore 
nothing  improper  or  unusual  in  their  being  brought  here  on  the 
criminal  charge. 

D.  Jones  was  acquitted :  the  rest  were  found  guilty  on  all  the 
counts  of  the  indictment,  and  sentenced  to  various  terms  of 
imprisonment. 
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COURT  OF  QUEEN'S  BENCH. 

SlTTINQS  ATTEB   HiLART   TeRM,  1870. 

(Before  Mr.  Jastice  HiiNNBN.) 

Rbo.  V,  BtrRT.(a) 

Nuisance — Obstruction  of  footway — Nature  of  obstruction — Statu- 
table authority — Rea^onabh  time — Evidence. 

On  am  indictment  far  a  nuisance  in  a  highway,  by  putting  and 
keeping  steps  on  the  footpath  on  aocount  of  a  difference  of  level, 
the  defence  set  vp  being,  an  authority  given  by  a  local  act  to 
make  certain  alterations : 

Held,  that  it  was,  nevertheless,  a  question  for  the  jury  whether,  under 
all  the  circumstances,  the  alterations  had  been  carried  out  with 
reasonable  care.  If  what  might  have  been  excused  as  temporary 
had  been  kept  up  an  unreasonahle  time  the  defence  ceased : 

Held,  also,  that  the  lapse  of  tims,  the  nature  of  the  obstruction,  and 
the  other  drcumwta/nces  attending  it,  were  sufficient  evidence  as  to 
the  unreaaonahleness  of  the  time, 

INDICTMENT  for  obstraotion  of  a  highway.  The  first  count 
stated  that  the  defendant,  on  the  3rd  of  December,  1868,  in  a 
certain  street,  and  the  Queen's  common  highway,  unlawfully  and 
injuriously  did  put,  place,  and  lay  divers  large  quantities  of  dirt 
and  other  rubbish,  soil,  timber,  and  stones,  in  and  upon  the  said 
street,  and  the  same  did  keep  and  continue  in  and  upon  the  said 
street  to  the  great  damage  and  common  nuisance  of  the  Uege 
subjects  passing  along  the  same,  &c. 

Second  count, — ^That  the  defendant  unlawfully  and  injuriously 
did  raise  and  heap  up  larg^  quantities  of  earth,  stone,  and  other 
materials  in  and  upon  the  said  highway,  and  caused  to  be  erected 
stone  steps  thereon ;  and  the  said  steps  did  continue,  and  yet 
do  continue,  by  means  whereof  the  said  highway  was  and  is 
obstructed,  &c. 

Keane,  Q-C.,  and  Hopwood,  for  the  prosecution. 

Oiffa/rd,  Q.C.,  Pohma,  and  Theeiger,  for  the  defence. 

The  alleged  nuisance  was  originally  caused  in  December^  1868. 

(d)  Heportell  by  W.  F.  fi^LAabfH,  Ibq^,  Bairrister-at-Iiw. 
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Kn>.        The  indiotment  was  found  at  the  sessions  in  May,  1869.     It  had 
Burt        ^®®^  removed  by  certwraH.     The  defendant  was  a  contractor 

'       employed  by  the  city  authorities,  who  acted  nnder  a  local  act. 

1870.  By  the  10  &  11  Vict.  c.  280  (an  act  of  1847  for  eflfecting  certain 
Ntdsance--  improvements  in  the  City  of  London),  s.  5,  it  was  provided  that 
Obstruction-^  it  should  be  lawful  for  the  corporation  to  cause  such  parts  of  the 
Evidence,  streets  to  be  laid  out  for  carriage  way,  and  such  part  for  foot 
passengers  as  they  should  think  proper ;  and  (sect.  6)  that  it  should 
be  lawful  for  them  to  alter,  direct,  stop  up,  or  inclose  all  such 
streets  or  ground  as  should  be  deemed  necessary  for  the  purposes 
of  the  act;  (sect.  8)  that  it  should  be  lawful  for  them  to  raise  or  lower 
the  ground  of  any  streets  which  should  communicate  with  those 
to  be  made.  Then  the  Smithfield  Market  Act  (23  &  24  Vict, 
c.  193),  provided  that  it  should  be  lawful  for  them  to  widen  and 
improve  Charterhouse-lane  and  Grreenhill-street,  and  there  was  a 
street  which  communicated  between  them,  and  this  was  the  street 
in  which,  in  December,  1868,  tl^  alteration  had  been  made,  which 
was  the  subject  of  the  present  indictment.  The  level  had  been 
altered  of  the  part  just  above  the  house  of  the  prosecutor,  a 
publican ;  and  two  or  three  steps  had  been  made  in  the  footpath 
just  above  his  house,  in  order  to  avoid  putting  the  lane  in  a  hole, 
which  would  have  been  the  result  of  continuing  the  pathway 
at  its  higher  level.  These  steps  were  now  complained  of  as 
necessarily  inconvenient  and  dangerous;  and  also  as  rendered 
more  so  by  reason  of  their  being  badly  constructed  of  a  soft 
granite,  easily  worn  and  rendered  slippery. 

Skilled  artisans,  surveyors  of  pavements,  and  others  acquainted 
with  the  subject,  were  ccjled  to  give  their  opinion  that  such  steps 
were  dangerous,  and  these  steps  in  particular.  And  evidence 
was  given  of  a  number  of  accidents  which  had  occurred  at  these 
steps,  one  of  which  had  terminated  fatally,  and  others  had  led 
to  serious  injuries. 

Kewae  tendered,  in  support  of  the  case  for  the  prosecution, 
a  resolution  of  the  local  board  that  the  steps  were  dangerous. 

GHffa/rd  objected  to  the  evidence  as  irrelevant  and  inadmissible. 

Hankbn,  J.,  rejected  it  as  inadmissible.  Some  members  of  the 
board  must  come  here  to  give  their  evidence  that  it  might  be 
seen  what  it  was  worth. 

Qiffa/rd,  at  the  close  of  the  case  for  the  prosecution,  submitted 
that,  upon  this  indictment,  there  was,  upon  the  facts,  and  under  the 
statutes,  no  case.  The  indictment  was  not  for  negligently  doing 
the  act,  but  for  the  act  itself,  as  an  absolute  obstruction.  The 
mere  act  itself  was  complained  of,  quite  apart  from  any  negligence 
in  the  doing  it  and  the  manner  of  doing  it;  and  the  act  itself 
was  expressly  authorised  by  the  statute,  especially  by  the  8th 
section. 

KeamSy  contra,  contended  that  the  corporation  were  authorised 
to  do  what  they  did  only  with  reasonable  care,  and  so  as  not  to 
cause  unnecessary  danger.  As  the  evidence  showed  that  it  was 
80  done  as  to  cause  great  danger^  it  was  not  authorised. 
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Qiffard  in  reply.  The  steps  being  thus  placed  render  the  path-  Rw>. 
way  reasonably  safe,  thongh  perhaps  not  quite  so  convenient  as  g^^ 
a  mere  gradient.  * 

Hannbn^  J. — ^It  is  a  question  of  degree,  and  therefore  for  the  1870. 
jury  to  consider  whether  what  was  done  was  done  reasonably.  \rJZZ^ 

Keavs  objected  that  there  was  no  evidence  that  the  acts  were  Obstruction— 
done  by  the  authority  of  the  corporation.  Evidence. 

The  city  architect  was  then  called^  and  proved  that  in  his  office 
and  capacity  his  duty  was  to  superintend  such  works^  and  that 
he  had  directed  what  had  been  done  in  this  case^  which^  he  said^ 
was  done  with  reference  to  what  was  believed  to  be  the  general 
convenience. 

Hannbn,  J.,  to  the  jury. — ^The  question  for  you  is  whether  the 
work  was  an  obstruction,  and  whether  under  all  the  circumstances 
the  defendant  adopted  the  most  reasonable  and  most  convenient 
mode  of  conducting  the  alterations.  K  not^  then  he  was  not 
justified  by  the  statutory  authority  set  up. 

Quilty,{(C) 

(a)  Giffard  moved,  in  Bjaster  Teim,  on  the  groond  that  what  had  been  done  was 
jnatifled  by  the  statute,  at  least,  temporarily,  and  that  there  was  no  evidenoe  that  the 
steps  had  been  kept  up  an  unreasonable  time.  But  the  eourt  thought  that  the  lapse 
of  time  and  the  natnre  of  the  obstruction  were  oiroumstances  from  which  the  jury 
might  infer  the  unreasonableness  of  the  time,  and  they  therefore  refused  a  rule  to  set 
aside  the  verdict. 


VOL.  XI.  D  T) 
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NORTHERN  CIRCUIT. 

TiivERPOoL  Winter  Assizes. 

December  17,  1869. 
(Before  Mr.  Baron  Martin.) 

Reg.  v.  GRiFBiN.(a) 

MimslaugMefi' — Oorrectian,  of  child  by  father. 

An  infomt,  two  years  and  a  half  old,  is  not  capable  of  appreciating 
correction,  a  f oilier  therefore  is  not  jiistified  in  correcting  it,  and 
if  tlve  infant  dies  oiving  to  sv^h  correction,  the  father  is  gMty  of 
manslaughter, 

THE  prisoner,  David  Griffin,  was  indicted  for  the  manslaughter 
of  Ann  Griffin,  at  Liverpool,  on  the  7th  of  November,  1869, 

Tidswell  for  the  prosecution. 

Hanvthorne  for  the  defence. 

The  deceased,  who  was  the  daughter  of  the  prisoner,  was  two 
years  and  six  months  old,  and  her  death  took  place  under  the 
following  circumstances. 

On  the  7th  of  November  the  prisoner's  wife  had  occasion  to 
leave  the  house,  the  deceased,  with  her  brother  and  sister,  being  at 
that  time  in  bed,  in  a  room  adjoining  that  in  which  the  prisoner 
was  sitting.  During  the  absence  of  his  wife,  the  prisoner  heard 
the  deceased  crying,  and  went  into  the  room  where  the  deceased 
was,  and  took  her  out  of  bed  into  another  room.  As  he  was  doing 
this  she  committed  some  childish  fault ;  this  made  the  prisoner 
angry ;  and,  after  having  placed  her  in  the  other  room,  he  got  a 
strap  one  inch  wide  and  eighteen  inches  long  and,  having  turned 
up  her  clothes,  gave  her  from  six  to  twelve  severe  strokes  over  the 
lower  part  of  the  back  and  right  thigh.  Deceased  did  not  cry 
much  at  the  time,  but  appeared  very  frightened;  she  never 
recovered  from  the  effects,  and  died  on  the  following  Wednesday, 
November  10. 

Medical  evidence  was  given  to  the  effect  that  the  deceased 
had  been  a  healthy  child  and  well  nourished,  and  that  the  cause 

(a)  Reported  by  H.  F.  Thublow,  Esq.,  Barrister-at-Law. 
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of  death  was  contrestion.  accelerated  by  a  shock  to  the  nervous        ^^- 
system,  produced  by  the  severe  beating  which  the  prisoner  had     o.^. 

given  it,  the  marks  of  which  were  clearly  seen  at  the  post-mortem        

examination  on  the  day  following  her  death.  ^^' 

Hawthorne,  for  the  prisoner,  contended  that  there  was  no  case  Momslaugluer, 
to  go  to  the  jury,  for  the  prisoner  had,  as  a  father,  a  perfect  right 
to  correct  his  child. 

Tidswell,  for  the  prosecution,  contended  that,  although  a  father 
might  correct  his  child,  the  law  did  not  permit  him  to  use  a 
weapon  improper  for  the  purpose  of  correction.  He  cited  Beg. 
V.  Eopley  (2  F.  &  F.  201). 

Mabtin,  B.  (after  having  consulted  with  Willes,  J.,  who  con- 
curred in  his  opinion). — ^The  law  as  to  correction  has  reference 
only  to  a  child  capable  of  appreciating  correction,  and  not  to  an 
infant  two  years  and  a  half  old.  Although  a  slight  slap  may  be 
lawfully  given  to  an  infant  by  her  mother,  more  violent  treat- 
ment of  an  infant  so  young  by  her  father  would  not  be  justifiable ; 
and  the  only  question  for  the  jury  to  decide  is,  whether  the  child's 
death  was  accelerated  or  caused  by  the  blows  inflicted  by  the 
prisoner. 

Oidlty. 


dd2 
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NORTHERN  CIRCUIT. 

Manchbbtbr  Winter  Assizes. 

December  12,  1869. 

(Before  Mr.  Justice  Willes.) 

Req.  v.  Lewis  and  others,  (a) 

Mock  (Miction — False  representation — Oonspiracy — Evidence. 

A  moch  cmctionj  with  sham  bidders,  who  pretend  to  be  real  bidders, 
for  tJie  purpose  of  selling  goods  at  prices  grossly  above  their 
worth,  is  am,  offence  at  common  law;  and  persons  aiding  or 
abetting  such  a  proceeding  may  be  indicted  for  a  conspiracy  with 
intent  to  defraud. 

Reg.  V.  Levine  (10  Oox  Orvm.  Oas)  explained. 

THOMAS  LEWIS,  Daniel  Evans,  James  Lewis  Harding,  and 
Thomas  Cartwright,  were  charged  with  having,  at  Man- 
chester, on  September  30,  1869,  milawfully  conspired,  com- 
bined, and  confederated  and  agreed  together,  by  divers  false 
pretences  and  subtle  devices,  falsely  and  fraudulently  to  acquire 
and  obtain  from  Edward  Brown  certain  moneys,  with  intent  to 
defraud  him  of  the  same.  There  was  another '  count  of  the  same 
kind  in  the  indictment,  charging  them  with  having  obtained 
money  from  Thomas  Jones. 

There  was  also  a  count  for  false  pretences. 

Jjeresche  for  the  prosecution. 

Oottingham  and  Addison  for  the  defence. 

From  the  opening  of  the  counsel  for  the  prosecution,  it  appeared 
that  about  three  months  ago  the  prisoners,  accompanied  by  several 
women,  and  one  or  two  other  men  not  in  custody,  came  to  Man- 
chester. They  engaged  a  person  of  the  name  of  Jennings  to  act 
as  their  master  or  principsd,  and  he  hired  a  shop  at  99,  Market- 
street,  which  they  commenced  to  use  as  an  apparent  auction 
room,  and  at  which  articles  of  various  kinds  were  disposed  of. 
An    auctioneer's    box  was    placed  at   one  end  of  the  shop ; 

(a)  Reported  by  H.  F.  Thublow,  Eeq.,  B«rrister-At-Lftw. 
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annoancemeuts  were  made  about  a  sale  going  on,  and  everytliing       ^^«»' 
was  done  to  induce  the  public  to  believe  that  ordinary  and  legiti-       li^ 

mate  transactions  were  proceeding  inside.    A  number  of  persons,         

including  some  of  the  prisoners  and  their  associates,  were  ranged        ^®^^- 
about  the  room,  so  as  to  give  it  the  appearance  of  a  little  crowd  MockcaictUm 
being  present  at  the  auction,  and  there  was  no  doubt  that  this  — Con^iraty 
was  a  sort  of  playacting  upon  the  part  of  these  persons  to  make    —Emdence, 
others  believe  that   they  were   bidders.     In  this  way  unwary 
strangers  were  attracted  to  look  on  the  auction  as  genuine,  and 
thus,  upon  several  occasions,  were  induced  to  become  bidders, 
supposing  that  a  genuine  competition  was  going  on.    The  moment 
a  stranger  made  a  bid  for  any  article  it  was  knocked  down  to 
him,  and  he  found  himself  burdened  with  some  goods  which, 
though  nominally  corresponding  with  the  description  given  of 
them,  in  reality  were  nothing  of  the  kind,  being  only  vamped  up, 
and  different  in  quality  in  every  respect.     In  point  of  fact,  these 
persons  had  conspired  together  for  the  purpose  of  carrying  out  this 
false  representation  in  order  to  delude  the  public  into  purchasing 
articles  at  a  price  grossly  above  their  value.   Among  other  persons 
who  went  to  the  shop  were  the  prosecutors,  Edward  Brown  and 
Thomas  Jones.     Mr.  Jones  became  the  purchaser  of  an  electro- 
plated service,  consisting  of  25  pieces,  for  which  he  was  to  pay 
£8.     A  warranty  was  given  to  him  that  the  articles  were  silver- 

flated,  and  that  the  gold  lining  of  a  cream  jug  was  18-carat  gold. 
t  afterwards  turned  out  that  the  articles  were  not  at  all  worth  this 
price ;  that,  in  fact,  they  were  articles  which  had  been  made  for 
the  purpose  of  deception.  Mr.  Brown,  in  a  similar  way,  became 
the  purchaser  of  a  gold  watch,  which  was  said  to  be  18-carat 
gold,  and  a  quantity  of  electro-plated  goods. 

WiLLES,  J.,  said,  there  could  be  no  doubt  that  if  the  prosecution 
could  prove  what  had  been  opened,  a  mock  auction  was  an  offence 
against  the  common  law.  It  was  clear  that  if  a  number  of  per- 
sons set  up  an  auction  for  sale  of  articles  of  inferior  value,  having 
people  present  who  pretended  to  bid,  and  thereby  induced 
"  yokels "  to  buy,  they  were  engaged  in  an  offence  against  the 
law.  He  thought  it  was  for  the  prosecution  to  prove  that  these 
persons  conspired  together  to  carry  on  a  mock  auction,  and  if 
they  failed  to  do  that,  the  prisoners  must  be  acquitted. 

Gottingham  asked  if  his  Lordship  confined  the  prosecution  to 
the  charge  of  conspiracy  ? 

WiLLES,  J.,  said  the  prosecution  might  have  to  go  into  other 
charges  so  as  to  prove  the  conspiracy. 

Witnesses  were  then  called  for  the  prosecution. 

Inspector  Henderson  said :  About  three  months  ago,  the  pri- 
soners and  several  other  persons  opened  the  shop,  99,  Market- 
street,  as  an  auction  room.  Alexander  Jennings  was  the  proprietor; 
Lewis  acted  as  auctioneer;  Harding  as  doorkeeper  and  "look-out  ;*' 
Evans  as  porter,  and  sometimes  took  Harding's  place;  and 
Cartwright  as  a  bidder,  and  one  of  the  audience.  Other  persons, 
including  the  wives  of  Jennings,  Evans,  and  Harding,  also  acted 


406  ClilMINAL  LAW   CASES. 

B>a*        as  costomers.     He  had  watched  the  shopj  and  had  observed  that 
iJ^      an  apparent  auction  had  been  carried  on.      He  had  seen  a 
— .        stranger^  and  sometimes  two^  but  not  more  at  one  time^  go  into 
1869.        the  shop.     A  board  was  placed  at  the  shop  door  stating  that  the 
ModTcoLcHon  ^^  ^^  g^ing  on.     From  what  witness  heard  from  the  prose- 
—Con^iracy  cutor  Thomas  Jones^  he  went  with  him  to  the  shop  in  Market- 
— -fevMfcnce.    street  on  the  12th  of  October  last.     There  were  three  women, 
and  the  prisoners,  Harding  and  Evans,  there.    The  woman  told 
Jones  that  if  there  was  anything  wrong  with  regard  to  his  pur- 
chase he  should  have  his  money  back.     Witness  asked  where  the 
goods   were,  and    Harding  said  they  were  not  in   the  shop. 
Ultimately,  the  goods  were  produced,  and  taken  away  to  be  valued 
by  Mr.  Mitchell.     The  goods  were  afterwards  returned  to  the 
prisoner's  shop.     He  produced  a  quantity  of  electro-plated  goods 
which  he  had  received  from  Mr.  Brown. 

Thomas  Jones,  grocer,  Dunkinfield,  was  next  called,  and  de- 
posed to  his  going  to  the  auction  on  the  12th  of  October.  Lewis 
was  acting  as  auctioneer,  and  a  lot  of  plated  goods,  which  the 
auctioneer  said  were  worth  18Z.,  were  knocked  down  to  a  little 
man ;  whereupon  the  auctioneer  said  the  little  man  was  a  Jew, 
and  should  not  have  the  lot,  they  must  be  put  up  a^ain.  The 
goods  were  put  up  again,  and  the  prisoner  Cartwright  bid  for 
them.  The  bid  got  up  to  11,  18«.,  and  the  auctioneer  then  asked 
the  witness  to  bid  8Z.  for  him.  They  were  then  knocked  down 
to  him,  and  the  auctioneer  told  him  he  must  pay  for  them.  He 
told  Lewis  that  he  had  not  sufficient  money  to  pay,  and  he  said 
the  witness  must  leave  something  on  the  goods.  He  left  a  sove- 
reign upon  them.  The  goods  were  then  packed  up,  and  Harding 
left  the  shop  with  the  witness  for  the  purpose  of  getting  the 
money.  He  told  Harding  that  he  would  have  the  goods 
valued  before  he  paid  him  the  money ;  but  Harding  refused  to 
go  with  him  to  a  jeweller's  in  Market-street  to  have  the  goods 
valued.  Ultimately  they  went  together  to  Mr.  Williamson's 
shop  in  Welbeck-street,  who  examined  the  goods,  and  said  they 
were  not  worth  more  than  from  42.  hs.  to  4Z.  10«.  Harding  then 
took  the  goods  away,  and  witness  went  to  the  detective  office, 
and  there  saw  Inspector  Henderson.  Henderson  and  he  went  to 
the  prisoner's  shop,  and  they  found  Harding,  Evans,  and  three 
women  there,  whom  he  had  previously  seen  at  the  shop  when  ho 
purchased  the  goods.  One  of  the  women  said  to  him,  "  I  suppose 
you  want  your  money,"  and  he  said  he  did,  whereupon  he 
received  a  sovereign  back. 

Gross-examined :  Harding  would  not  aUow  him  to  take  the 
articles  to  be  valued  at  a  silversmith's  in  Market-street.  He 
asked  for  a  warranty  of  the  goods,  and  a  warranty  was  given 
that  the  lining  of  the  cream  jug  was  18-carat  gold. 

Edward  Brown,  merchant,  carrying  on  business  in  Manchester, 
said  :  About  the  latter  end  of  September  he  was  in  Market-street, 
aud  saw  the  auction  going  on  at  No.  99.  When  he  went  to  the 
shop  door  the  prisoner  Harding  said  the  sale  was  over,  but  the 
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prisoner  Lewis^  who  acted  as  auctioneer^  spoke  from  the  inside  of       ^^' 
the  shop,  and  said,  "  Gome  in;  it's  not  over  yet/'     Witness  went       i^ig. 

in,  and  saw  Evans  handing  articles  about,  and  Cartwright  was        

there.     A  lot  of  plated  goods  were  put  up,  and  Lewis  asked        i^^- 
witness  to  bid,  as  the  goods  were  worth  a  great  deal  more  than  j^^  auction 
would  be  paid  for  them.    Witness  bid  10/.,  and  the  goods  were  —Con,y)iracy 
knocked  down  to  him.     A  gold  watch,  which  the  auctioneer  said    —Evidence, 
was  18-carat  gold,  was  then  put  up  and  knocked  down   to  a 
person  in  the  room ;  but  the  auctioneer  said  the  man  should  not 
have  it,  as  he  was  a  dealer.     The  man  offered  the  witness  21.  to 
bid  for  the  watch  for  him,  and  upon  the  witness  bidding  13{.  15^. 
for  the  watch,  it  was  immediately  knocked  down.     The  witness 
had  the  watch  valued  at  Mr.  Bruce's  in  St.  Ann's-street,  who 
said  it  was  worth  only  82.  lO^.     Witness  took  the  watch  back  to 
the  shop,  and  after  some  hesitation  Lewis  returned  him  132.  5^., 
retaining  lOs.  for  commission.     The  witness  kept  the  electro- 
plated goods  for  about  six  weeks,  and  it  was  not  until  he  saw  the 
report  of  the  proceedings  a&;ainst  the  prisoners  in  the  newspapers 
that  he  suspected  their  quality.    He  at  once  communicated  with 
the  police,  who  had  the  goods  valued. 

William  Mitchell,  auctioneer,  Manchester,  said  he  Imd  examined 
the  goods  sold  to  Jones,  and  valued  them  at  41.  ISs.  6d.  That 
would  give  a  profit  on  the  trade  price  of  25  per  cent.  The  goods 
which  had  been  sold  to  Brown  for  102.  he  valued  at  42.  Ss.  6d. 
The  class  of  goods  were  the  lowest  he  had  ever  seen.  He  did 
not  believe  such  goods  could  be  purchased  in  any  shop  in  Man- 
chester. 

Mr.  Bruce,  jeweller,  valued  the  102.  lot  of  plated  articles  at 
52.  0^.  6c2. 

William  Williamson,  auctioneer,  Welbeck-street,  spoke  to  Mr. 
Jones  taking  the  plated  articles  to  him  on  the  12th  of  October. 
He  valued  the  goods  produced  (Brown's  lot)  at  52.  88.  6d. 

This  was  the  case  for  the  prosecution. 

CotUngham,  for  the  defence,  submitted  that  there  was  no  caso 
made  out  against  the  prisoners  to  go  to  the  jnry.  With  regard 
to  the  false  pretences — ^admitting  everything  as  to  the  misrepre- 
sentation to  have  been  proved — it  Was  only  a  misrepresentation 
of  value,  and  not  of  specie ;  and  that,  he  submitted,  was  not 
sufficient  to  constitute  a  criminal  fraud.  It  was  merely  a  puffing 
and  exaggeration  of  the  value  of  the  goods,  and  unless  the  party 
who  purchased  was  de&auded  as  to  the  specie  or  description  of 
the  article,  the  mere  difference  in  value  did  not  constitute  a 
criminal  offence,  and  was  not  even  an  actionable  fraud.  This  was 
laid  down  in  the  case  of  Beg.  v.  Bryan  (7  Cox  Crim.  Cas.  312). 
The  next  question  was  whether  there  had  been  sufficient  fraud 
to  support  a  charge  of  conspiracy.  He  quoted  a  caso  of 
Beg.  V.  Levine  (10  Cox  Crim.  Cas.  374),  in  which  it  was  stated 
the  defendant  had  sold  electro-plated  goods  for  72.  on  the  re- 
presentation that  they  were  worth  20/.,  whereas  they  were  only 
worth  30«.     The  Common  Serjeant  of  London,  after  consulting 
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Rw>.        the  Recorder  of  London^  held  that  there  was  no  false  pretence  or 
Lewis.       Conspiracy. 

WiLLES,   J.,  said  he  would  not  stop  the  case,  although  he 

186U.  thought  the  decision  which  Mr.  Cottingham  had  quoted  was 
Mock  mtrtion  entitled  to  the  highest  respect.  He  should,  however,  consider 
—Contjtiracy  whether  he  would  reserve  the  case  for  a  superior  court,  in  the 
—■Evidence,    event  of  the  jury  finding  a  verdict  against  the  prisoners. 

Cottingham. — Do  you  think  there  is  any  evidence  to  support 
the  count  of  false  pretences  ? 

WiLLES,  J.,  said  he  thought  not.  The  case  of  Reg,  v.  Bryan 
settled  the  question  of  false  pretences.  He  should  tell  the  jury 
that  they  could  not  convict  in  this  case  unless  they  were  satisfied 
that  more  than  one  of  the  prisoners  did  get  up  this  mock  auction 
and  sham  representation,  and  that  when  a  person  went  into  the 
shop  they  made  bids,  which  were  sham  bids,  so  as  to  get  a  higher 
price  than  would  otherwise  have  been  bid. 

WiLLES,  J.,  in  summing  up,  said,  the  questions  for  the  jury  to 
consider  before  they  could  find  the  prisoners  guilty  of  conspiracy, 
were  :  Did  the  prisoners  conspire  together  to  defraud  persons  who 
might  go  in  to  bid  by  putting  oflf  goods  at  prices  grossly  higher 
than  they  knew  they  were  worth,  by  employing  sham  bidders  to 
run  up  the  prices  ajid  entrap  bond  fide  purchasers  into  the  belief 
that  they  were  bidding  at  a  real  auction,  and  so  to  buy  under  the 
beUef  that  the  bidders  were  real  ?  Did  they  falsely  and  fraudu- 
lently represent  that  the  goods  were  worth  more  than  their  real 
value  ?  Did  they  make  a  trade  of  selling  at  a  mock  auction  by 
fraudulently  running  up  prices  against  bona  fide  purchasers  by 
apparent  bidders,  whom  the  purchasers  believed  to  be  real  ?  Did 
they  conspire  to  defraud  Jones,  and  to  defraud  him  by  those 
means  ;  inducing  him  to  purchase  goods  at  much  more  than  their 
value  ?  And  the  same  question  as  to  the  prosecutor  Brown.  It 
was  competent  for  the  jury  to  find  some  of  the  prisoners  guilty 
and  to  acquit  the  others. 

Lewis,  Harding,  Cartwright,  Ouilty  ;  Evans,  Not  guilty, 

WiLLBS,  J. — ^Are  you  of  opinion  that  the  conspiracy  was  to 
defraud  people  generally  ? 

The  Foreman  of  the  jury  :  Yes. 

Wjlles,  J. — Do  you  find  that  the  conspiracy  was  to  defraud 
Jones  and  Brown  ? 

The  Foreman :  Yes. 

WiLLES,  J. — ^You  find  it  was  a  mock  auction,  with  sham  bidders, 
who  pretended  to  be  real  bidders,  for  the  purpose  of  selling  goods 
at  prices  grossly  above  their  worth  ? 

The  Foreman :  Yes. 

WiLLBS,  J. — ^And  that  that  was  done  for  the  purpose  of  fraud  ? 

The  Foreman :  Yes. 

WiLLES,  J.,  said  he  would  take  time  to  consider  the  points 
raised  before  he  passed  sentence. 

WiLLES,  J.  (in  passing  sentence). — It  had  been  insisted,  on 
behalf  of  the  prisoners,  that  it  had  been  decided  in  point  of  law 
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that  that  ^hich  by  common   sense  was  obviously  a  scindalons        ^^' 
and  fraudulent  mode  of  dealings  and  damaging  to  fair  trade^  as       iqewif. 

well  as  baing  the  means  of  deceiving  those  who  were  purchasers,        

was  yet  within  the  limits  of  the  law,  which  did  not  deal  with  i^^^- 
mere  exaggeration  and  puffing..  Reliance  had  been  placed  on  ^f^rkauction 
a  decision  in  the  case  of  Reg.  v.  Bryan,  in  which  a  man  had  ^Comftintn/ 
pledged  a  large  quantity  of  electro-plate  under  the  false  pre-  --J^vidence, 
tence  that  it  was  Elkington's  ''  A ''  of  the  first  quality.  The  jury 
convicted;  and  on  the  case  coming  before  the  Superior  Court 
Baron  Bramwell  and  himself  held  that  the  man  had  been  convicted 
properly  of  false  pretences,  as  he  had  been  guilty  of  a  "  specie '' 
fraud.  The  majority  of  the  judges,  however,  thought  that  the 
case  did  not  come  within  the  charge  of  false  pretences,  and  Bryan 
escaped.  A  subsequent  case  had  come  before  the  Common 
Serjeant  of  London,  where  there  was  an  indictment  for  conspiracy 
for  selling  plated  goods,  in  a  similar  way,  at  a  mock  auction 
carried  on  in  London.  The  Common  Serjeant,  after  con- 
sulting with  the  Recorder,  held  that  there  was  no  case.  Had 
it  turned  out  that  these  two  learned  authorities  had  held  that  mock 
auctions  were  within  the  limits  of  the  law — though  he  would  have 
differed  from  them,  believing  directly  to  the  contrary — he  would 
have  reserved  this  case  for  the  consideration  of  the  judges.  But 
no  such  point  as  the  one  involved  in  this  case  was  raised ;  there 
was  jno  decision  that  a  conspiracy  to  do  an  ilbegal  act  was  not  an 
offence  against  the  law.  To  employ  puffers  at  a  real  auction,  by 
the  statute  of  1867  had  always  been  held  to  be  legal  in  the  courts 
of  common  law,  and  to  employ  apparent  puffers  and  bidders,  at 
a  mock  auction,  for  the  purpose  of  fraud,  and  to  obtain  grossly 
higher  prices  than  the  real  value  of  the  goods,  out  of  people 
deceived  into  the  idea  of  imagining  that  they  were  real  bidders, 
necessarily  made  the  offence  an  illegal  act.  He  should  not  leave 
this  case  without  advising  fraudulent  persons — ^who  were  disposed, 
by  the  decision  in  the  case  of  Beg,  v.  Bryan,  to  endeavour  to  play 
hide  and  seek  with  the  law — to  refer  to  the  case  of  Reg.  v. 
Suter,  reported  in  the  same  volume  as  Reg.  v.  Levine  (10  Cox 
Crim.  Cas.  577),  where  it  was  held  that,  though  the  exag- 
geration of  quality  would  not  come  within  the  Statute  of  False 
Pretences,  yet,  where  a  person  added  to  his  exaggeration  the 
fraudulent  statement  that  something  was  a  genuine  gold- 
smithes  mark  when  it  was  not  so,  that  was  a  false  pretence, 
and  came  within  the  provisions  of  the  law.  Therefore,  let  all 
people  who  were  disposed  to  commit  such  an  offence  as  fell 
within  this  class,  lay  it  to  heart  that,  so  long  as  they  only 
exaggerated,  they  were  safe ;  but  let  them  take  care  they  did  not 
slip  into  "  specie  *'  misrepresentation,  for  so  soon  as  they  did  so 
the  criminal  law  would  punish  them  for  their  conduct.  He  had 
not  acted  in  this  case  on  his  own  opinion,  for  he  had  carefully 
considered  it  with  Baron  Martin,  who  was  clearly  of  opinion  that 
a  mock  auction  was  an  offence  against  the  law.  Baron  Martin 
had  mentioned  a  case  to  him  in  which  something  had  happened 
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^^'        to  A  woman  verjr  much  like  what  had  happened  in  the  pro- 
L,g^       Becutor  Jones's  case.     The  woman  went  into  an  auction  to  look 

• .       on ',  goods  were  knocked  down  to  her  for  which  she  had  not  bid ; 

^^*        and  she  was  compelled,  under  fear,  to  pay  a  deposit  on  them. 

Mock  auction  The  Opinion  of  the  judges  on  this  case  was,  that  it  was  an  offence 

—Conspiraof  against  the  law,  and,  wnat  was  better,  it  was  held  to  be  a  larceny, 

—Evidence,    j^^^  ^q  ^omau  had   been  robbed.     Baron  Martin  was  clearly 

of  opinion  that  if  the  offence  had  been  proved  he  would  be 

vrong  if  he  reserved  the  case  for  the  opinion  of  the  judges  in 

the   Superior   Court.     He  agreed  with  the  prisoner's  counsel 

that   the  decision  in  the  case  of  Reg.  v.  Levine  had  produced 

a  wrong  impression  in  people's  minds;   and  he  had  no  doubt, 

judging  from  the  answer  given  to  the  police  by  Jennings,  that 

the  prisoners  had  fancied  that  they  could  escape  firom  tino  law 

in  consequence  of  this  decision. 


NORTHERN  CIRCUIT. 

LivEUPooL  Spring  Assizes. 

March  23,  1870. 

(Before  Mr.  Justice  Willes.) 

Reg.  v.  CocKCROPT.(a) 

Rape — Evidence. 

Although  you  may  cross-examine  the  prosecutrix  as  to  pa/rticular 
acts  of  connection  with  other  men,  you  may  not,  if  slie  deny  U, 
call  witnesses  to  contradict  her. 

Reg.  V.  Robins  (2  M,  Sf  Bob.  512)  overruled. 

CHARLES  COCKOROPT  was  charged  with  having  committed 
a  rape  on  Mary  Jackson,  at  Newchurch,  on  November  19, 
1869. 
Addison  for  the  prosecution. 
Torr  for  the  defence. 

The  prisoner  was  tried  for  this  offence  at  the  last  assizes  held 
at  Liverpool,  before  Mr.  Baron  Martin,  but  the  jury  were  not 
able  to  agree,  and  were  consequently  discharged  without  a 
verdict. 

(rr)  Koportod  by  H.  F.  THUiU-0'.v,  Es'i,  BarrUtur-at-Luw. 
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ToTT  asked  tlie  prosecatrix  whether  she  ever  had  connection 
before  with  other  men  j  she  declined  to  answer  it.  [Willbs,  J. — 
The  prosecutrix  need  not  answer  the  question  unless  she  likes.] 
He  then  proposed  to  call  witnesses  to  prove  particular  acts  of 
connection  with  the  prosecutrix  and  other  men^  and  cited  Bsg.  v. 
Bobins  (2  M.  &  Rob.  512). 

WiLLBS^  J. — ^You  may  cross-examine  the  prosecutrix  with 
respect  to  particular  acts  of  connection  with  other  men^  but  if 
she  denies  them  you  are  bound  by  her  answer.  You  may  not  C€dl 
those  men  to  contradict  her;  you  may,  however,  examine  her 
with  respect  to  particular  acts  of  connection  with  the  prisoner, 
and  if  she  denies  them  you  may  call  witnesses  to  contradict  her. 

Ouilty. 

When  the  prisoner  was  tried  at  the  winter  assizes  in  1869, 
before  Mr.  Baron  Martin,  the  same  points  were  raised  by  Torr, 
who  called  the  attention  of  the  learned  judge  to  Beg.  v.  Robins 
(2  M.  &  Bob.  512).  His  Lordship,  however,  said  he  considered 
that  the  decision  in  the  case  cited  was  wrong,  and  so  would  not 
allow  witnesses  to  bo  called  to  prove  particular  acts  of  connection 
between  the  prosecutrix  and  other  men.  His  judgment,  there- 
fore,  i^grees  with  that  of  Mr.  Justice  Willes. 


Rbq. 

V. 
OOOKOBOFT. 


1870. 

Bape — 
Kvidence. 
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NORTHERN  CIRCUIT. 

Manchester  Spbing  Assizes. 
Mwrch  8,  1870. 

« 

(Before  Mr.  Jastice  Bbitt.) 
Reg.  v.  G-REENsiADB.(a) 

Evidence — Witness  not  in  depositions. 

A  witnesSy  whose  evidence  is  relevcmt,  may  he  called  hy  the  prose- 
cution,  although  he  has  not  been  before  the  magistrates  and 
although  his  name  and  tlie  substance  of  his  evidence  has  not  been 
given  to  the  prisoner  or  his  attorney . 

Reg.  V.  Pietro  Stiginani  (10  Cox  Orvm.  Oas.)  overruled. 

JOHN  HENRY  GREENSLADE  was  charged  with  having,  at 
Heap,  on  the  10th  of  February  last,  forged  and  uttered  a 
certain  receipt  for  the  payment  of  the  sum  of  102.,  with  intent  to 
defraud  the  Postmaster-General. 

Pickering,  Q.C.  (Attorney-General  for  the   County  Palatine), 
and  West,  Q.C,  for  the  prosecution. 

Cottinghann  for  the  defence. 

Pickering,  Q.C,  proposed  to  call  a  witness  whose  name  did  not 
appear  on  the  depositions  taken  before  the  magistrate. 

Cottingham  objected,  on  the  ground  that  it  was  most  unfair  to 
call  a  witness  who  had  not  given  evidence  before  the  magistrates, 
and  whose  name  and  the  substance  of  whose  evidence  had  not 
been  g^ven  to  the  prisoner  or  his  attorney,  and  also  that  it  was 
contrary  to  the  usual  practice  in  criminal  courts ;  in  support  of 
this  view  he  cited  Beg,  v.  Pietro  Stiginani  (10  Cox  Crim. 
Cas.  552),  tried  before  Willes,  J.,  at  the  Central  Criminal  Court. 

Brett,  J.,  however,  overruled  the  objection,  and  admitted  the 
evidence. 

Guilty. 

On    the    following    day  Brett,  J.,   said  he    had    consulted 

(a)  Roportod  by  11.  F.  Thurlow,  E»q.,  Barritfter-at-Law. 
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WiUes,  J.,  ia  reference  to  the  case  of  Beg.  ▼.  Pietro  8tiginani,{a)         *^"o- 
reported  in  10  Cox  Orim.  Oas.  552,  and  he  had  his  authority  for  GRravsLADE. 
saying  that  his  judgment  was  there  incorrectly  reported,  and         — 
that  he  (Willes,  J.)  was  of  opinion  that,  if  the  evidence  was        ir- 
relevant, it  ought  to  be  received ;   but,  however,  notice  of  its  Practico 
production  ought  to  be  given  to  the  prisoner,  or  his  attorney,  and  Witness— 
if  such  notice  was   not  given,    it   was  a    subject    for    strong  D^po*ituma, 
comment. 

(a)  In  reference  to  the  report  of  the  caae^  Reg,  t.  Pietro  Stiginani  (10  Oox  Orim. 
Oas.  562\  the  reporter  has  been  faronred  with  the  followmg  remarks  relating  to 
it  from  Mr.  Justice  Willes : — "  The  report  of  Beg,  t.  Pietro  Stiginani,  erroneously 
states  that  I  mled  the  evidence  not  to  be  admissible  in  point  of  law  (mth  the  statutory 
exception  of  treason),  evidence  of  which  notice  has  not  been  g^ven  is  admissible ;  but 
the  practice  when  I  came  to  the  bench  was,  and  it  is,  I  think,  a  proper  practice,  that 
the  names  and  a  concise  statement  of  the  proofs  of  the  witness  who  had  turned 
up  since  the  committal,  and  more  especially  if  they  speak  to  new  facts,  ought  to  be 
supplied  to  the  judge  In  time  to  charge  the  grand  jury,  and  at  all  events  to  the 
prisoner  or  his  oounseL  The  result  of  the  present  occasional  lax  practice  is,  on  the  one 
hand,  that  a  jud/e  may  tell  the  grand  jury  to  throw  out  a  bill  for  want  of  evidence 
supplied  by  tiie  additional  proof,  and  on  the  other  that  a  prisoner  or  his  counsel  may 
have  evidence  sprung  upon  him  by  surprise.  This  rarely  happens,  but  it  ought  to  be 
made  practically  impossible  by  following  the  correct  practice.  I  never  let  evidence,  of 
which  notice  has  not  been  given,  pass  without  strong  observation. — Wxllu,  J.** 
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COURT  OP  QUEEN'S  BENCH. 

December  13—22,  1869. 

(Before  Cockbtjrn,  O.J.) 

Reg.  v.  Guenby  and  0THEE8.(a) 

Oriminal  procedvre-^PracHce — Bight  of  prosecutor  to  appea/r  in 
person — Oonspiracy  to  cheat  and  defravd  the  public  by  circular 
tion  of  a  false  prospectus. 

In  a  criminal  prosecution  it  is  not  competent  to  the  prosecutor  to 
appear  and  conduct  the  case  in  person. 

But  on  an  affidavit  that  it  was  expected  that  counsel  would  be 
instructed  the  trial  was  postponed. 

On  an  indictment  for  conspiracy  to  cheaJt  and  defravd  the  public  by 
means  of  tlie  circulation  of  a  false  prospectus,  to  induce  them  to 
take  sliares  in  a  worthless  company,  the  doctrine  laid  down  by 
Loi'd  EllenboTough  as  to  conspiracy  in  Reg.  v,  Beraager  (3  M. 
Sf  8.)  upheld  and  applied. 

On  such  an  indictment,  assuming  the  intent  to  chea4  and  defra/ud, 
defendants,  who  were  parties  to  the  design,  are  liable  for  any  of 
the  overt  acts  done  by  the  others  in  pursua/nce  of  such  common 
design.  And  the  overt  act  laid  being  the  making  and  circulating  a 
false  prospectus,  a  defendant,  ^ party  to  such  a  design,  miglU  be 
liaile,  although  he  took  no  part  in  drawing  the  prospectus,  and 
though  he  was  absent  at  tlie  tims  it  was  circulated  ;  and,  therefore, 
held,  that  such  a  defenda/nt  was  not,  on  those  grownds,  entitled  to 
a^uittdl,  as  distinguished  from  the  others. 

In  such  a  case,  tlie  company  being  formed  for  the  purpose  of  taking 
the  tra/nsfer  of  a  business,  the  prospectus  staMng  thai,  m  the 
opinion  of  the  directors  {who  included  the  members  of  the  old 
firm),  the  business  was  such  as  would  secure  a  highly  remunerative 
return  to  the  shareholders ;  that  the  vendors  guoflranteed  deficiencies 
in  the  assets  a/nd  liabilities  transferred;  and  there  being  no 
proof  to  falsify  any  of  the  statements  in  the  prospectus,  beyond 
evidence  that  at  the  time  of  the  transfer  there  was  an  enormous 
deficiency  in  the  trade  assets  of  the  fii^m,  which,  however,  would, 

(a)  Reported  by  W.  F.  Finlabon,  Eaq.,  Barrister-at-Law. 
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upon  estimates  {shown  to  have  been  honest  and  reasonabh),  have 
been  in  time  made  up  by  other  assets  ami  by  tJie  partners'  inivaie 
estates,  and   tlie  business  itself  being   extremely  lucrative^  and 
indeed  of  enormous  mugnitiule  ; 
Held,  that  the  substantial  question  would  be,  wJiether  the  defendants 

had   an  honest,  although  erroneous,  belief  in   this  view  09*  in-   Oon^)iniey 
tended  to  cheat  and  defraud;  and  that,  in  the  former  view,  they      ^-aetUx. 
coidd  7U)t  be  convided,  as  the  essence  of  the  charge  was  the  intent 
to  cheat  and  defraud. 

INDICTMENT  for  conspiracy  to  cheat  and  defraud  the  public 
by  the  formation  of  a  joint-stock  company. 
The  first  count  stated  that  certain  persons^  to  wit^  Samuel 
Gumey,  Henry  Edmund  Gurney,  David  Ward  Chapman^  and 
Robert  Birkbeck^  carried  on  the  business  of  bill  brokers  and 
money  dealers^  under  the  style  or  firm  of  Overend,  Gumey, 
and  Company,  and  were  unable  to  pay  creditors  and  to  meet  their 
debts,  liabilities,  and  engagements.  And  that  at  the  time  of  the 
commission  of  the  offence  hereinafter  in  this  count  mentioned, 
the  said  Henry  Edmund  Gumey,  Henry  Ford  Barclay,  John 
Henry  Gurney,  the  said  Robert  Birkbeck,  Harry  George  Gordon, 
and  William  Reuuie,  were  directors  of  a  public  company,  to  wit, 
of  a  company  called  Overend,  Gumey,  and  Company,  Limited. 
And  that  the  said  Henry  Edmund  Gumey,  John  Henry  Gumey, 
Robert  Birkbeck,  Henry  Ford  Barclay,  Henry  George  Gordon, 
and  William  Rennie,  being  such  directors  of  the  said  public 
company ;  and  whilst  they  were  such  directors,  and  well  knowing 
the  premises  in  this  count  mentioned,  on  the  twelfth  day  un- 
lawfully, and  with  intent  to  induce  and  persuade  divers  of  the 
liege  subjects  of  our  said  Lady  the  Queen  to  the  jurors  aforesaid 
unknown,  not  then  ascertained,  to  wit,  all  such  said  liege  subjects 
as  should  be  induced  so  to  do,  by  a  belief  in  the  truth  of  a  state- 
ment and  account  next  hereinafter  mentioned,  to  become  and  be 
shareholders  in  the  said  public  company,  did  make,  circulate,  and 
publish  a  certain  false  written  statement,  purporting  to  be  a 
prospectus  of  the  said  company,  called  Overend,  Gurney,  and 
Company,  Limited,  of  and  relating  to  the  aSairs  of  the  said 
company,  and  which  said  written  statement  then  and  there  was 
and  is  in  the  words  and  figures  following,  that  is  to  say : 

"  Capital  5,000,000i.,  in  100,000  shares  of  50Z.  each,  of  which 
it  is  not  intended  to  call  up  more  than  15Z.  per  share.  Deposit, 
on  application,  2Z.  per  share ;  5Z.  per  share  on  allotment,  4Z.  per 
share  on  the  15th  of  September,  and  the  same  on  the  15th  of 
November.'^  [Here  were  inserted  the  names  of  the  defendants  as 
directors.] 

"  The  company  is  formed  for  the  purpose  of  carrying  into 
effect  an  arrangement  which  has  been  made  for  the  purchase  from 
Messrs.  Overend,  Gumey,  and  Company  of  their  long-established 
business  as  bill  brokers  and  money  dealers,  and  of  the  premises 
in   which  the  business  is  conducted,  the  consideration  for  the 
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COURT    OP    QTJEEN^S    BENCH. 

December  13—22,  1869. 

(Before  Cockburn,  C.J.) 

Reg.  v.  Gttrnby  and  others,  (a) 

Oriminal  procedure — Pracii^c^^Bight  of  prosecutor  to  appear  in 
person — Oonspiracy  to  cheat  and  defravd  the  public  by  circula- 
tion of  a  false  prospectvs* 

In  a  criminal  prosecution  it  is  not  competent  to  the  prosecutor'  to 
appear  and  conduct  the  case  in  person. 

But  on  a/n  affidavit  that  it  was  expected  that  counsel  would  be 
instructed  the  trial  was  postponed. 

On  an  indictment  for  conspiracy  to  cheat  and  defraud  the  pitblic  by 
means  of  tlie  circulation  of  a  false  prospectus,  to  induce  them  to 
take  shares  in  a  worthless  company,  the  doctrine  laid  down  by 
L&i'd  Ellenborough  as  to  conspiracy  in  Reg.  v.  Beranger  (3  M. 
8f  8.)  upheld  and  applied. 

On  such  an  indictm,ent,  assuming  the  intent  to  cheai  and  defranid, 
defendants,  who  were  parties  to  the  design,  are  liable  for  any  of 
the  overt  acts  done  by  the  others  m  pursuance  of  such  common 
design.  And  the  overt  act  laid  being  the  making  and  circulating  a 
false  prospectus,  a  defendant,  if  party  to  such  a  design,  might  be 
liable,  although  he  took  no  part  in  drawing  the  prospectus,  and 
though  he  was  absent  at  the  tims  it  was  circulated  ;  amd,  therefore, 
held,  that  such  a  defendant  was  not,  on  those  grounds,  entitled  to 
acqtiittal,  as  distinguished  from  the  others. 

In  such  a  case,  tlie  company  being  formed  for  the  purpose  of  taking 
the  transfer  of  a  business,  the  prospectus  stcUing  that,  in  the 
opinion  of  the  directors  {who  included  the  members  of  the  old 
firm),  the  business  was  such  as  would  secure  a  highly  remunerative 
return  to  the  shareholders  ;  that  the  vendors  guaranteed  deficiencies 
in  the  assets  and  liabilities  transferred;  and  there  being  no 
proof  to  falsify  any  of  the  statements  in  the  prospectus,  beyond 
evidence  that  at  the  tim^  of  tlie  transfer  there  was  an  enormous 
deficiency  in  the  trade  assets  of  the  fii'm,  which,  however,  would, 

(a)  Reported  by  W.  F.  Finlabon,  Esq.,  BarriBter-at-Law. 
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upon  estimates  {shown  to  have  been  honest  and  reasonable),  have  ^^^ 

been  in  time  made  up  by  other  assets  and  by  the  partners'  private  Qu^skt 

estates,  and   tlie  business  itself  being   extremely  lucrative,  and  

indeed  of  enonnons  rruignitude  ;  18®^* 
Held,  that  tlie  substantial  question  would  be,  wliether  the  defendants  Pravd-- 
had   an  honest,  although  erroneous,  belief  in   this  view  m*  in-  Conspiracy- 
tended  to  cheat  and  defraud;  and  that,  in  the  former  view,  they  Practice, 
could  not  be  convioted,  as  the  essence  of  the  charge  was  the  intent 
to  cheat  and  defraud, 

INDICTMENT  for  conspiracy  to  cheat  and  defraud  the  public 
by  the  formation  of  a  joint-stock  company. 
The  first  count  stated  that  certain  persons^  to  wit^  Samuel 
Gumey,  Henry  Edmund  G-urney,  David  Ward  Chapman^  and 
Robert  Birkbeck,  carried  on  the  business  of  bill  brokers  and 
money  dealers^  under  the  style  or  firm  of  Overend,  Gurney, 
and  Company^  and  were  unable  to  pay  creditors  and  to  meet  their 
debts,  liabilities,  and  engagements.  And  that  at  the  time  of  the 
commission  of  the  offence  hereinafter  in  this  count  mentioned, 
the  said  Henry  Edmund  Gurney,  Henry  Ford  Barclay,  John 
Henry  Gurney,  the  said  Robert  Birkbeck,  Harry  George  Gt>rdon, 
and  William  Rennie,  were  directors  of  a  public  company,  to  wit, 
of  a  company  called  Overend,  Gurney,  and  Company,  Limited. 
And  that  the  said  Henry  Edmund  Gurney,  John  Henry  Gurney, 
Robert  Birkbeck,  Henry  Ford  Barclay,  Heniy  George  Gordon, 
and  William  Rennie,  being  such  directors  of  the  said  public 
company ;  and  whilst  they  were  such  directors,  and  well  knowing 
the  premises  in  this  count  mentioned,  on  the  twelfth  day  un- 
lawfully, and  with  intent  to  induce  and  persuade  divers  of  the 
liege  subjects  of  our  said  Lady  the  Queen  to  the  jurors  aforesaid 
unknown,  not  then  ascertained,  to  wit,  all  such  said  liege  subjects 
as  should  be  induced  so  to  do,  by  a  belief  in  the  truth  of  a  state- 
ment and  account  next  hereinafter  mentioned,  to  become  and  be 
shareholders  in  the  said  public  company,  did  make,  circulate,  and 
publish  a  certain  false  written  statement,  purporting  to  be  a 
prospectus  of  the  said  company,  called  Overend,  Gurney,  and 
Company,  Limited,  of  and  relating  to  the  affi^irs  of  the  said 
company,  and  which  said  written  statement  then  and  there  was 
and  is  in  the  words  and  figures  following,  that  is  to  say : 

"  Capital  5,000,000i.,  in  100,000  shares  of  50Z.  each,  of  which 
it  is  not  intended  to  call  up  more  than  15Z.  per  share.  Deposit, 
on  application,  22.  per  share ;  hi.  per  share  on  allotment,  42.  per 
share  on  the  15th  of  September,  and  the  same  on  the  15th  of 
November.'^  [Here  were  inserted  the  names  of  the  defendants  as 
directors.] 

'^  The  company  is  formed  for  the  purpose  of  carrying  into 
effect  an  arrangement  which  has  been  made  for  the  purchase  from 
Messrs.  Overend,  Gurney,  and  Company  of  their  long-established 
business  as  bill  brokers  and  money  dealers,  and  of  the  premises 
in  which  the  business  is  conducted,  the  consideration  for  the 
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^^'       goodwill  being  500,0001.,  one  half  being  paid  in  cash  and  the 
Gnum.      remainder  in  shares  of  the  company,  with  152.  per  share  credited 

thereon,  terms  which,  in  the  opinion  of  the  directors,  cannot  fail 

^^'       to  insnre  a  highly  remunerative  return  to  the  shareholders.     The 
jfYaud—     business  will  be  handed  over  to  the  new  company  on  the  1st  of 
Cbnipiraey--  August  uoxt,  the  vondors  euaranteeing  the  company  against  any 
^^radiee,     Iqss  on  the  assets.  and  liabiUties  transferred. 

'^  Three  of  the  members  of  the  present  firm  have  consented  to 
join  the  board  of  the  new  company,  in  which  they  will  also  retain 
a  large  pecuniary  interest.  Two  of  them  (Mr.  Henry  Edmund 
Ghimey  and  Mr.  Robert  Birkbeck)  will  also  occupy  the  position 
of  manag^ngdirectors,  and  undertake  the  general  conduct  of  the 
business.  The  ordinary  business  of  the  company  will,  under 
this  arrangement,  be  carried  on  as  heretofore,  with  the  advantage 
of  the  co-operation  of  the  board  of  directors,  who  also  propose  to 
retain  the  valuable  services  of  the  existing  staff  of  the  present 
establishment.  The  directors  will  give  their  zealous  attention  to 
the  cultivation  of  business  of  a  first-class  character  only,  it  being 
their  conviction  that  they  will  thus  most  effectually  promote  the 
prosperity  of  the  company  and  the  permanent  interests  of  the 
shareholders.  Copies  of  the  company's  memorandum  and  articles 
of  association,  as  well  as  of  the  deed  of  covenant  in  relation  to 
the  transfer  of  the  business,  can  be  inspected  at  the  offices  of  the 
solicitors  of  the  company .''  And  which  said  written  statement 
then  and  there  was  fisdse  in  certain  material  particulars,  as  they,  the 
said  Henry  Edmund  Ghimey,  &c.,  when  they  so  made,  circulated, 
and  publidied  the  same  as  aforesaid,  weU  knew :  that  is  to  say,  in 
the  material  particulars  following.  It  was  therein  falsely  stated 
that  it  was  not  intended  to  call  up  more  than  15Z.  per  sh^  upon 
the  shares  of  the  said  company.  That  the  consideration  for  the 
goodwill  of  the  said  firm  of  Overend,  Oumey,  and  Company,  being 
500,000Z.,  one  half  beinff  paid  in  cash  and  the  remamder  in 
shares  of  the  said  Overend,  Gumey,  and  Company,  Limited,  with 
15Z.  per  share  credited  thereon,  were  terms  wnich,  in  the  opinion 
of  the  said  directors,  could  not  &il  to  insure  a  higUv  remunerative 
return  to  the  said  shareholders  in  the  said  Overend,  Gumey,  and 
Company,  Limited.  That  the  business  of  the  said  firm  of  Overend, 
Gumey,  and  Company  would  be  handed  over  to  the  new  company 
(meaning  the  saia  Overend,  Gumey,  and  Company,  Limited)  on 
the  Ist  day  of  August  then  next,  the  vendors,  that  is  to  say, 
the  said  Samuel  Gumey,  Henry  Edmund  Gumey,  David  Ward 
Chapman,  and  Robert  Birkbeck,  guaranteeing  the  said  company 
of  Overend,  Gumey,  and  Company,  Limited,  against  any  loss  on 
the  assets  and  liabilities  transferred.  That  the  said  Henry 
Edmund  Gumey  and  Robert  Birkbeck  would  also  retain  a  large 
pecuniary  interest  in  the  said  company  of  Overend,  Gumey,  and 
Company,  Limited.  That  copies  of  the  said  last-mentioned 
company's  memorandum  and  articles  of  association,  as  well  as  of 
the  deed  of  covenant,  in  relation  to  the  transfer  of  the  business, 
could  be  inspected  at  the  offices  of  the  solicitors  of  the  said 
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company,  whereas,  in  truth  and  in  fact,  it  was  not  true  that  it        ^^' 
was  not  intended  to  call  up  more  than  15Z.  per  share  upon  the      qu^^. 

shares  of  the  said  company,  called  Overend,  Gurney,  and  Company,        

Limited;  for,  in  truth  and  in  fact,  the  said  call  of  151.  per  share         ^^* 
upon  the  shares  of  the  said  company  was  not  then  sufficient  to      j^^^ 

Say  the  then  existing  liabilities  of  the  said  company,  called  Conspiracy - 
Overend,  Qnmey,  and  Company,  which  then  amounted  to  the  ^'octice. 
sum  of  3,000,0002.  over  and  above  their  assets.  And  whereas, 
in  truth  and  in  fact,  the  consideration  for  the  goodwill  of  the  said 
firm  of  Overend,  Ghimey,  and  Company,  being  500,0002.,  one-half 
being  paid  in  cash  and  the  remainder  in  shares  of  the  said  company 
with  152.  per  share  credited  thereon,  were  not  terms  which  could 
insure  a  mghly  remunerative  return  to  the  shareholders ;  for,  in 
truth  and  in  fact,  the  payment  by  the  said  shareholders  of 
250,0002.  to  the  members  of  the  said  firm  of  Overend,  Gurney, 
and  Company,  and  the  issue  of  the  said  shares  with  152.  per  share 
credited  thereon,  would  have  been  a  payment  to  them  without 
any  valuable  consideration,  and  would  have  been  unremunerative 
to  the  said  shareholders  by  reason  of  the  want  of  such  considera- 
tion. And  whereas,  in  truth  and  in  fact,  the  said  vendors,  to  wit, 
the  said  Samuel  Ghimey,  Henry  Edmund  Gurney,  David  Ward 
Chapman,  and  Bobert  BirkbecK,  could  not  guarantee  the  said 
company  of  Overend,  Gurney,  and  Company,  Limited,  against  any 
loss  on  the  assets  and  liabilities  transferred  by  the  said  vendors ; 
for,  in  truth  and  in  £Bkct,  there  had  been  and  then  was  an  existing 
loss  on  the  said  assets  and  liabilities  of  the  said  vendors  to  an 
amount  exceeding  3,000,0002.  And  whereas,  in  truth  and  in 
fact,  the  said  Henry  Edmund  Gurney  and  Bobert  Birkbeck  had 
not  then  any  pecuniary  interest  to  retain,  and  could  not  and 
did  not  retain  any  such  interest  in  the  said  company  of 
Overend,  Gurney,  and  Company,  Limited;  but,  on  the  contrary 
thereof,  had  incurred,  as  partners  in  the  said  firm  of  Overend, 
Gurney,  and  Company,  large  liabilities,  and  were  then  indebted 
in  large  sums  of  money  to  the  said  company  of  Overend,  Gurney, 
and  Company,  Limited,  to  wit,  to  the  amount  of  3,000,0002. 
And  whereas,  in  truth  and  in  fact,  the  deed  of  covenant  men- 
tioned and  referred  to  in  the  said  prospectus,  and  tendered 
for  the  inspection  of  intended  shareholders  in  the  said  company 
of  Overend,  Gumey,  and  Company,  Limited,  was  not  the  only 
deed  of  covenant  which  had  been  prepared;  and,  in  fact, 
another  deed  of  covenant  and  arrangement,  bearing  even  date 
therewith,  was  then  prepared,  contaming  other  covenants  and 
stipulations  than  those  cojntained  in  the  said  deed  of  covenant 
referred  to  in  the  said  prospectus,  and  containing  covenants 
and  stipulations  adverse  to  the  interests  of  the  said  intended 
shareholders  in  the  said  Overend,  Ghimey,  and  Company,  Limited, 
as  they,  the  said  Henry  Edmund  Gurney,  John  Henry 
Ghimey,  Robert  Birkbeck,  Henry  Ford  Barclay,  Harry  George 
Glt>rdon,  and  William  Bennie,  then  and  there  well  knew; 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
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COURT    OP    QTJEEN^S    BENCH. 

December  13—22,  1869. 

(Before  Cockburn,  O.J.) 

Reg.  v.  Gubney  ant>  others,  (a) 

Oriminal  procedure — Practice-^Bight  of  prosecutor  to  appear  in 
person — Oonspiracy  to  cheat  and  defraud  the  public  by  circular 
tion  of  a  false  prospectus. 

In  a  criminal  prosecution  it  is  not  competent  to  the  prosecutor*  to 
appear  and  conduct  the  case  in  person. 

But  on  an  affidavit  that  it  was  expected  that  counsel  would  be 
instructed  tlie  trial  was  postponed. 

On  an  indictment  for  conspiracy  to  cheat  and  defraud  the  public  by 
mean^s  of  the  circulation  of  a  false  prospectus,  to  induce  them  to 
take  shares  in  a  worthless  company,  the  doctrine  laid  down  by 
L&rd  Ellenborough  as  to  conspiracy  in  Reg.  v.  Beranger  (3  M. 
8f  8.)  upheld  and  applied. 

On  such  an  indictment,  assummg  the  intent  to  cheat  and  defraud, 
defendants,  who  were  parties  to  the  design,  are  liahU  for  any  of 
the  overt  acts  done  by  the  others  in  pursuance  of  such  common 
design.  And  the  overt  a/sb  ladd  being  the  making  and  circulating  a 
false  prospectus,  a  defendant,  if  party  to  such  a  design,  might  be 
liable,  although  he  took  no  part  in  drawing  the  prospectus,  and 
though  he  was  absent  at  the  tims  it  was  circulated  ;  and,  therefore, 
Jield,  that  su^h  a  defendant  was  not,  on  those  grounds,  entitled  to 
a^cquittal,  as  distinguished  from  the  others. 

In  such  a  case,  tlie  company  being  formed  for  the  purpose  of  taking 
the  transfer  of  a  business,  the  prospectus  staging  that,  in  the 
opinion  of  the  directors  {who  included  the  members  of  the  old 
firm),  the  business  was  such  as  would  secure  a  highly  remunerative 
return  to  the  shareholders  ;  that  the  vendors  gua/rardeed  deficiencies 
in  the  assets  and  liabilities  transferred;  and  there  being  no 
proof  to  falsify  any  of  the  statements  in  the  prospectus,  beyond 
evidence  that  at  the  time  of  the  transfer  there  was  an  enormous 
deficiency  in  the  trade  assets  of  the  firm,  which,  however,  would, 

(a)  Reported  by  W.  F.  Finlabon,  Eaq.,  Barriater-at-Law. 
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upon  estimates  {shown  to  have  been  honest  and  reasonable),  have  ^k- 

been  in  time  made  up  by  other  assets  a7ul  by  tlie  partners'  priva^  Gubnky 

estates,  and   the  busi'ness  itself  being   extremely  liierative,  and        1- 

imleed  of  enormous  Tnagnitiule  :  18<5i>- 

Ilelfl,  that  thy  substantial  question  would  be,  wliether  the  defendants  jfJ^J^^. 

had   an  honest,  although  erroneous,  belief  in   this  view  09*  in-  Conspiraty- 

tended  to  cheat  and  defraud  ;  and  that,  in  the  former  view,  they  ^radUx. 
could  not  be  convioted,  as  the  essence  of  the  charge  was  the  intent 
to  cheat  and  defraud. 

INDICTMENT  for  conspiracy  to  cheat  and  defraud  the  public 
by  the  formation  of  a  joint-stock  company. 

The  first  count  stated  that  certain  persons^  to  wit^  Samuel 
Gumey,  Henry  Edmund  Q-urney,  David  Ward  Chapman^  and 
Robert  Birkbeck^  carried  on  the  business  of  bill  brokers  and 
money  dealers^  under  the  style  or  firm  of  Overend,  Gumey, 
and  Company^  and  were  unable  to  pay  creditors  and  to  meet  their 
debts,  liabilities,  and  engagements.  And  that  at  the  time  of  the 
commission  of  the  offence  hereinafter  in  this  count  mentioned, 
the  said  Henry  Edmund  Gurney,  Henry  Ford  Barclay,  John 
Henry  Gurney,  the  said  Robert  Birkbeck,  Harry  George  Giordon, 
and  William  iiennie,  were  directors  of  a  public  company,  to  wit, 
of  a  company  called  Overend,  Gumey,  and  Company,  Limited. 
And  that  the  said  Henry  Edmund  Gumey,  John  Henry  Gumey, 
Robert  Birkbeck,  Henry  Ford  Barclay,  Henry  George  Gordon, 
and  William  Rennie,  being  such  directors  of  the  said  public 
company ;  and  whilst  they  were  such  directors,  and  well  knowing 
the  premises  in  this  count  mentioned,  on  the  twelfth  day  un- 
lawfully, and  with  intent  to  induce  and  persuade  divers  of  the 
liege  subjects  of  our  said  Lady  the  Queen  to  the  jurors  aforesaid 
unknown,  not  then  ascertained,  to  wit,  all  such  said  liege  subjects 
as  should  be  induced  so  to  do,  by  a  beUef  in  the  truth  of  a  state- 
ment and  account  next  hereinafter  mentioned,  to  become  and  be 
shareholders  in  the  said  public  company,  did  make,  circulate,  and 
pubUsh  a  certain  false  written  statement,  purporting  to  be  a 
prospectus  of  the  said  company,  called  Overend,  Gurney,  and 
Company,  Limited,  of  and  relating  to  the  aSairs  of  the  said 
compemy,  and  which  said  written  statement  then  and  there  was 
and  is  in  the  words  and  figures  following,  that  is  to  say : 

"  Capital  5,000,000/.,  in  100,000  shares  of  50Z.  each,  of  which 
it  is  not  intended  to  call  up  more  than  15Z.  per  share.  Deposit, 
on  application,  21.  per  share ;  52.  per  share  on  allotment,  4Z.  per 
share  on  the  15th  of  September,  and  the  same  on  the  15th  of 
November.^'  [Here  were  inserted  the  names  of  the  defendants  as 
directors.] 

"  The  company  is  formed  for  the  purpose  of  carrying  into 
effect  an  arrangement  which  has  been  made  for  the  purchase  from 
Messrs.  Overend,  Gumey,  and  Company  of  their  long-established 
business  as  bill  brokers  and  money  dealers,  and  of  the  premises 
in   which  the  business  is  conducted,  the  consideration  for  the 
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^^'       goodwill  being  500,0002.,  one  half  being  paid  in  cash  and  the 
GuufBT.     remainder  in  shares  of  the  company,  with  152.  per  share  credited 

thereon,  terms  which,  in  the  opinion  of  the  directors,  cannot  fail 

1869.        to  insure  a  highly  remunerative  return  to  the  shareholders.     The 
jfYaud--     b^uu^ess  "^^  be  handed  over  to  the  new  company  on  the  1st  of 
Omiptracy—  August  next,  the  vendors  ffaaranteeing  the  company  against  any 
Practice,     Iqqq  qq  ^^e  assets.  and  liabiUties  transferred. 

"  Three  of  the  members  of  the  present  firm  have  consented  to 
join  the  board  of  the  new  company,  in  which  they  will  also  retain 
a  large  pecuniary  interest.  Two  of  them  (Mr.  Henry  Edmund 
Gurney  and  Mr.  Bobert  Birkbeck)  will  also  occupy  the  position 
of  managing  directors,  and  undertake  the  general  conduct  of  the 
business.  The  ordinary  business  of  the  company  will,  under 
this  arrangement,  be  carried  on  as  heretofore,  with  the  advantage 
of  the  co-operation  of  the  board  of  directors,  who  also  propose  to 
retain  the  valuable  services  of  the  existing  staff  of  the  present 
establishment.  The  directors  will  give  their  zealous  attention  to 
the  cultivation  of  business  of  a  first-class  character  only,  it  being 
their  conviction  that  they  will  thus  most  effectually  promote  the 
prosperitv  of  the  company  and  the  permanent  interests  of  the 
shareholders.  Copies  of  the  company's  memorandum  and  articles 
of  association,  as  well  as  of  the  deed  of  covenant  in  relation  to 
the  transfer  of  the  business,  can  be  inspected  at  the  offices  of  the 
solicitors  of  the  company .''  And  which  said  written  statement 
then  and  there  was  fefse  in  certain  material  particulars,  as  thev,  the 
said  Henry  Edmund  Ghimey,  &c«,  when  they  so  made,  circulated, 
and  publidied  the  same  as  aforesaid,  weU  knew :  that  is  to  say,  in 
the  material  particulars  following.  It  was  therein  falsely  stated 
that  it  was  not  intended  to  call  up  more  than  15L  per  share  upon 
the  shares  of  the  said  company.  That  the  consideration  for  the 
goodwill  of  the  said  firm  of  Overend,  Gkimey,  and  Company,  being 
500,000Z.,  one  half  being  paid  in  cash  and  the  remamder  in 
shares  of  the  said  Overend,  Gurney,  and  Company,  Limited,  with 
152.  per  share  credited  thereon,  were  terms  wnich,  in  the  opinion 
of  the  said  directors,  could  not  &il  to  insure  a  highlv  remunerative 
return  to  the  said  shareholders  in  the  said  Overend,  Gurney,  and 
Company,  Limited.  That  the  business  of  the  said  firm  of  Overend, 
Gurney,  and  Company  would  be  handed  over  to  the  new  company 
(meaning  the  said  Overend,  Ghimey,  and  Company,  Limited)  on 
the  1st  day  of  August  then  next,  the  vendors,  that  is  to  say, 
the  said  Samuel  Gurney,  Henry  Edmund  Gurney,  David  Ward 
Chapman,  and  Bobert  Birkbeck,  guaranteeing  the  said  company 
of  Overend,  Gurney,  eoid  Company,  Limited,  against  any  loss  on 
the  assets  and  liabilities  transferred.  That  the  said  Henry 
Edmund  Gurney  and  Bobert  Birkbeck  would  also  retain  a  large 
pecuniary  interest  in  the  said  company  of  Overend,  Gximey,  and 
tiompany.  Limited.  That  copies  of  the  said  last-mentioned 
company's  memorandum  and  articles  of  association,  as  well  as  of 
the  deed  of  covenant,  in  relation  to  the  transfer  of  the  business, 
could  be  inspected  at  the  offices  of  the  solicitors  of  the  said 
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company,  whereas,  in  trutli  and  in  fact,  it  was  not  true  that  it        ^■** 
was  not  intended  to  call  up  more  than  152.  per  share  upon  the      Gubnit. 

shares  of  the  said  company,  called  Overend,  Qiimey,  and  Company,        

Limited;  for,  in  truth  and  in  fact,  the  said  call  of  151.  per  share         ^^^^' 
upon  the  shares  of  the  said  company  was  not  then  sufficient  to      Fraud— 

Say  the  then  existing  liabilities  of  the  said  company,  called  Conspiracy - 
Overend,  Ghirney,  and  Company,  which  then  amounted  to  the  Practice. 
sum  of  3,000,0002.  over  and  above  their  assets.  And  whereas, 
in  truth  and  in  fact,  the  consideration  for  the  goodwill  of  the  said 
firm  of  Overend,  Ghirney,  and  Company,  being  500,0002.,  one-half 
being  paid  in  cash  and  the  remainder  in  shares  of  the  said  company 
with  15Z.  per  share  credited  thereon,  were  not  terms  which  could 
insure  a  highly  remunerative  return  to  the  shareholders ;  for,  in 
truth  and  in  fact,  the  payment  by  the  said  shareholders  of 
250,0002.  to  the  members  of  the  said  firm  of  Overend,  Gumey, 
and  Company,  and  the  issue  of  the  said  shares  with  152.  per  share 
credited  thereon,  would  have  been  a  payment  to  them  without 
any  valuable  consideration,  and  would  have  been  unremunerative 
to  the  said  shareholders  by  reason  of  the  want  of  such  considera- 
tion. And  whereas,  in  truth  and  in  fact,  the  said  vendors,  to  wit, 
the  said  Samuel  Ghimey,  Henry  Edmund  Gumey,  David  Ward 
Chapman,  and  Bobert  Birkbeck,  could  not  guarantee  the  said 
company  of  Overend,  Gumey,  and  Company,  Limited,  against  any 
loss  on  the  assets  and  liabilities  transferred  by  the  said  vendors ; 
for,  in  truth  and  in  fact,  there  had  been  and  then  was  an  existing 
loss  on  the  said  assets  and  liabilities  of  the  said  vendors  to  an 
amount  exceeding  3,000,0002.  And  whereas,  in  truth  and  in 
fact,  the  said  Henry  Edmund  Gumey  and  Bobert  Birkbeck  had 
not  then  any  pecuniary  interest  to  retain,  and  could  not  and 
did  not  retain  any  such  interest  in  the  said  company  of 
Overend,  Gumey,  and  Company,  Limited;  but,  on  the  contrary 
thereof,  had  incurred,  as  partners  in  the  said  firm  of  Overend, 
Gumey,  and  Company,  large  liabilities,  and  were  then  indebted 
in  large  sums  of  money  to  the  said  company  of  Overend,  Gumey, 
and  Company,  Limited,  to  wit,  to  the  amount  of  3,000,0002. 
And  whereas,  in  truth  and  in  fact,  the  deed  of  covenant  men- 
tioned and  referred  to  in  the  said  prospectus,  and  tendered 
for  the  inspection  of  intended  shareholders  in  the  said  company 
of  Overend,  Gumey,  and  Company,  Limited,  was  not  the  only 
deed  of  covenant  which  had  been  prepared;  and,  in  fact, 
another  deed  of  covenant  and  arrangement,  bearing  even  date 
therewith,  was  then  prepared,  containing  other  covenants  and 
stipulations  than  those  contained  in  the  said  deed  of  covenant 
referred  to  in  the  said  prospectus,  and  containing  covenants 
and  stipulations  adverse  to  the  interests  of  the  said  intended 
shareholders  in  the  said  Overend,  Ghimey,  and  Company,  Limited, 
as  they,  the  said  Henry  Edmund  Gnmey,  John  Henry 
Gumey,  Robert  Birkbeck,  Henry  Ford  Barclay,  Harry  George 
GK>rdon,  and  William  Bennie,  then  and  there  well  knew; 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
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vided,(a)   and  against  the  peace  of  onr  said  Lady  the  Qaem, 
her  crown,  and  iMgoi'')'' 

The  five  following  counts,  from  the  second  to  the  sixth,  wwe 
also  founded  on  the  statute. 

The  itecond  e&unt  stated  that  the  said  Sftmnel  Gnmey  had 
contracted  and  ^rreed  with  the  said  Heniy  Edmund  Qumey  for 
the  sale  of  the  said  businesB  and  for  the  formation  of  a  company, 
they,  the  said  Samnel  Gxtmey,  &c.,  then,  at  the  time  they  so 
contracted  and  agreed  as  aforesaid,  being  unable  to  pay  their 
creditors  and  to  meet  their  debts,  liabilities,  and  engagements ; 
and  unlawfully  and  with  intent,  to  induce  divers  persons,  to  wit, 
persons  being  costomers  of  the  said  firm  of  Overend,  Gumey,  and 
Company,  ignorant  of  the  real  pecuniary  condition  of  the  said 
firm,  and  ignorant  of  the  real  pecnniary  condition  of  the  said  public 
company,  called  Overend,  Gnrney,  and  Company,  Limited,  and  all 
anoh  oUier  persons  as  ooold  be  induced  so  to  do,  by  tjie  false 
statement  next  hereinafter  mentioned,  to  intrust  the  moneys  and 
property  of  the  said  several  persons  to  the  said  public  company, 
unlawfully  did  make,  circulate,  and  publish  a  certain  &lse  written 
statement,  purporting  to  be  a  prospectus  of  the  said  public  com- 
pany, and  to  be  a  statement  of  and  relating  to  the  a&irs  of  the 
said  company,  to  wit,  the  written  statement  mentioned  and  set 
forth  in  the  first  count  of  this  indictment,  and  which  said  written 
statement  then  and  there  was  false  in  certain  material  particulars, 
as  they  well  knew  [setting  them  out  as  before] . 

The  third  count,  the  fourth,  the  fifth,  and  the  sixth  were 
similar,  except  in  varying,  according  to  the  terms  of  the  statute, 
the  particular  intent  stated — that  is,  in  the  third  it  was  stated  to 
have  been  to  induce  customers  and  others  to  advance  their 
moneys ;  and  in  the  fourth  it  was  stated  to  have  been  to  indace 
persons  to  become  shareholders,  &c. 

The  seventh  and  the  following  counts  (t«  the  eighteenth)  were 
for  a  conspiracy  to  publish  a  false  prospectus. 

The  sevetUh  count  stated  that  certain  persons,  to  wit,  Sunuel 
Gnmey,  &c.,  carried  on  the  business  of  bill  brokers  and  money 
dealers  at  No.  65,  Lombard-street,  in  the  City  of  London,  under 
the  style  or  firm  of  Overend,  Gnmey,  and  Company,  and  at  the 
time  of  the  commission  of  the  offence  hereinafter  mentioned  were 
nnable  to  pay  their  creditors  and  to  meet  their  debts,  liabilitiee, 
and  engagements.  And  that  at  the  time  of  the  ofience  hereinafter 
in  this  count  mentioned,  Henry  Edmund  Onruey,  &c.,  had  con- 
tracted and  agreed  with  the  said  Samuel  Gumey,  Henry  Edmund 
Qnmey,  David  Ward  Chapman,  and  Bobert  Birkbeck,  for  the  pnr- 

(a)  Tha  21  ft  26  TicL  a.  99,  s.  84 :  ■'  WhoMMTsr  bemg  a  direotor,  auiu««r,  or 
pabln  offiixr,  at  anj  bodj  corporate  or  public  ooinpuij,  bIuU  nulu^  oiroDUta^  or 
pnbUHh,  or  conoar  id  making,  circulating,  or  pnbliahiag,  anj  writtOD  statamant  or 
■ccomit  which  he  shall  know  to  be  fain  in  any  material  partioalar,  with  intent  to 
deoaiTe  or  defrand  any  member,  sharsholder,  or  oraditar  of  inoli  bodj  or  ooidpaaj, 
or  with  intent  to  indues  any  person  to  become  a  «hareboldeT  or  partoar  therein  ;  or 
to  Bilend  or  advanto  any  property  to  such  body,  or  to  enter  into  any  ■oourlty  tor  its 
beneBt,  ahaH  b<  gnil^  at  a  miaduneanor," 
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eliaae  of  the  said  bnsiness  of  Orerend^  Gtimej,  and  Company^  and        Bm. 
for  the  transfer  of  all  the  assets  and  liabilities  of  the  last-mentioned      q^,^^. 

firm  to  a  public  company^  to  be  called  Overend^  Gnmey^  and  Com-        

pany^  Limited,  of  which  last-mentioned  company  they,  the  said  ^8^- 
Henry  Edmund  Qnmey,  Ac,  were  to  be  directors.  And  that  the  j?vw— 
said  Henry  Edmund  Qumey,  &c.,  and  divers  other  persons,  whose  Conspiraof-^ 
names  to  the  jurors  aforesaid  are  unknown,  well  knowing  the  Practiee. 
premises  on  the  1st  day  of  July,  1865,  within  the  jurisfiction  of 
the  Central  Criminal  Court,  unlawfully  and  wickedly,  and  with 
intent  to  deceive  and  defraud,  did  conspire,  combine,  confederate, 
and  agree  together  to  make,  circulate,  and  publish  a  certain  false 
written  statement  of  and  relating  to  the  affiors  of  a  certain  public 
company,  to  wit,  the  said  company  called  Overend,  Gumey,  and 
Company,  Limited,  with  intent  to  induce  and  persuade  divers  of 
the  liege  subjects  of  our  said  Lady  the  Queen,  to  the  jurors  afore- 
said unknown,  and  not  then  ascertained  by  them,  the  said  Henry 
Edmund  Gumey,  &c.,  to  wit,  all  such  of  the  liege  subjects  as 
should  be  induced  so  to  do,  by  a  belief  in  the  truth  of  the  said 
statement  and  account,  to  become  and  be  shareholders  in  the  said 
public  company.  And  they  do  further  present  that  the  said 
Henry  Edmund  Gumey,  in  pursuance  of  the  said  unlawful  con- 
spiracy, combination,  confederation,  and  agreement,  did  make, 
circulate,  and  publish  a  certain  false  written  statement,  and  which 
said  written  statement  then  and  there  was  false  in  certain  material 
particulars,  as  they,  the  said  Henry  Edmund  Gumey,  &c.,  then 
and  there  well  knew,  that  is  to  say,  in  the  material  particulars 
following  [setting  them  out  as  before,  with  the  same  allegations 
of  falsehood  as  before] . 

The  eighth  and  ninth  counts  were  similar,  varjring  the  allega- 
tions of  intent,  as  in  the  former  set  of  counts,  according  to  the 
terms  of  the  statute. 

The  tenth  and  following  counts  to  the  eighteenth  were  similar, 
except  in  varying  the  statement  of  intent,  stating  it  to  have  been 
to  create  in  the  public  mind  a  belief  that  the  company  was  carry- 
ing on  a  prosperous  business,  and  that  their  affairs  were  in  a 
prosperous  condition ;  averment,  that  thereby  they  induced  one 
Adam  Thom  (the  prosecutor)  to  take  shares,  with  intent  to 
defraud  and  deceive  him. 

The  following  counts  varied  the  name  of  the  particular  person 
thus  induced  to  take  shares,  with  intent  to  deceive  and  defraud 
him.     The  last  count  of  this  set  of  counts  was  general. 

The  seventeenth  cowat  stated  that  the  said  Henry  Edmund 
Gumey,  &c.,  afterwards,  to  wit,  on  the  12th  day  of  July,  and 
in  the  year  aforesaid,  &c.,  unlawfully  and  wickedly  did  conspire, 
combine,  confederate,  and  agree  together,  unlawfully  and  know- 
ingly, to  make,  circulate,  and  publish  a  certain  written  statement, 
£EJse  in  certain  material  particulars,  to  wit,  a  false  written  state- 
ment, purporting  to  be  a  prospectus  of  a  public  company,  to  wit, 
the  said  company  of  Overend,  Gumey,  and  Company,  Limited,  of 
and  relating  to  the  affairs  of  the  said  company,  which  said  fisdse 
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Rao.        written  statement  they,  the  said  Henry  Edmund  Ghimey,  &c.,  at 

*'*  the  time  when  they  so  conspired  as  aforesaid  well  knew  to  be 

^^^'      false  in  certain  material  particulars^  with  intent  to  deceiye  and 

1869.        defraud  the   shareholders   of  the  said  public  company^  and  to 

^— :        induce  any  persons  upon  whom  they,  the  said  Henry  Edmund 

Cofuptnictf—  Grumey,  ^.,  could  prevail  by  the  false  statement  aforesaid  so  to 

Practice     do  to  become  shareholders  in  the  said  public  company,  and  to 

intrust  the  property   of  the   said  persons   to   the   said  public 

company,  against  the  peace  of  our  said  Lady  the  Queen^  her 

crown,  and  dignity. 

The  eighteenth  and  the  following  counts,  to  the  thirty-first, 
were  on  a  conspiracy  to  cheat  and  defraud  by  means  of  false 
pretences  and  devices,  which  were  stated  generally ;  the  variations 
in  these  counts  were  as  to  the  statement  of  the  intent  to  defraud, 
some  stating  it  to  have  been  to  defraud  particular  individuals  and 
some  stating  it  generally. 

The  eighteenth  count  stated  that  the  said  Henry  Edmund 
Gumey,  John  Henry  Gurney,  Robert  Birkbeck,  Henry  Ford 
Barclay,  Harry  George  Gordon,  and  William  Bennie,  afterwards, 
to  wit,  on  the  said  12th  day  of  July,  in  the  year  aforesaid,  within 
the  jurisdiction  of  the  said  court,  together  with  divers  other  evil- 
disposed  persons,  unlawfully  did  conspire,  combine,  confederate, 
and  agree,  by  divers  false  pretences,  and  by  divers  artful  and 
subtle  means,  stratagems,  and  devices,  to  obtain  and  acquire  to 
themselves  of  and  from  one  Adam  Thom  divers  of  the  moneys  of 
the  said  Adam  Thom  to  a  large  amount,  to  wit,  to  the  amount  of 
900L,  and  to  cheat  and  defraud  him  of  the  same,  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown,  and  dignity. 

The  nineteenth  count  stated  that  the  defendants  conspired, 
by  divers  artful,  &c.,  means  and  devices  to  obtain  from  Adam 
Thom,  &c.  The  twentieth  and  twenty-first  counts  were  the  same 
as  the  two  last,  except  as  to  the  name  of  the  person  defrauded. 

The  twenty-secona  and  twenty-third  counts  were  similar,  except 
in  the  name ;  so  of  the  tweuty-iourth  and  twenty-fifth. 

The  twenty-sixth  and  following  counts  to  the  thirty-first 
inclusive  were  similar. 

The  thn/riysecond  cmd  last  count{a)  was  a  general  count  for 
conspiracy,  to  make  it  appear  that  the  business  was  in  a  sound 
and  prosperous  state,  by  publishing  and  circulating  a  false  and 
fraudulent  prospectus.  The  count  stated  that  the  said  Heniy 
Edmund  Gumey,  John  Henry  Gumey,  Robert  Birkbeck,  Henry 
Ford  Barclay,  Harry  George  Gordon,  and  William  Bennie,  at  the 
time  of  the  conmiission  of  the  ofience  hereinafter  mentioned,  were 
directors  of  a  certain  public  company,  to  wit,  a  company  called 
and  known  as  Overend,  Gumey,  and  Company,  Limited,  and  had 
before  then  contracted  and  agreed  to  purchase  of  and  from  one 
Samuel  Gumey  and  others  a  certain  business  carried  on  by  the 
said  Samuel  Gurney  and  others  as  bill  brokers  and  money  dealers, 

(a)  It  was  chiefly  oommented  upon  by  the  Ijord  Ohief  Jcutioe  $»  oontaining  the 
•abetanoe  of  the  real  obazga. 
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and  which  said  basiness,  at  the  time  of  the  said  contract  and  I^- 
agreement^  was  of  no  value,  and  the  said  Samuel  Gumey  and  q^^^ 
others  then  were  unable  to  pay  their  debts,  liabilities,  and  engage-  — 
ments  in  respect  to  such  business.  And  that  the  said  Henry  l^^^- 
Edmund  Gumey,  John  Henry  Gxurney,  Robert  Birkbeck,  Henry  /^^IJ[^ 
Ford  Barclay,  Harry  George  Gbrdon,  and  William  Bennie,  con-  Chtupirmy^ 
triving  and  intending  to  make  it  appear  to  all  such  persons  as  Practice. 
should  be  willing  to  purchase  shares  in  the  said  public  company 
that  the  pecuniary  affairs  of  the  said  company  were  in  a 
prosperous  condition,  and  that  the  said  business  so  carried  on  by 
the  said  Samuel  Grumey  and  others  was  a  solvent  and  prosperous 
business;  and  intended  to  deceive,  prejudice,  and  defraud  such 
persons  as  should  become  shareholders  in  the  said  public  com- 
pany on  the  said  12th  day  of  July,  in  the  year  aforesaid,  unlaw- 
fully and  wickedly  did  conspire  together  to  publish  and  circulate 
a  certain  false  statement,  &c.,  concerning  the  said  business,  &c. 
[setting  as  the  prospectus].  And  unlawfully,  knowingly,  and 
with  intent  to  deceive,  injure,  impoverish,  and  aggrieve  such 
persons  as  should  be  willing  to  become  purchasers  of  the  shares 
in  the  said  public  company,  falsely  to  pretend  to  the  said  persons 
that  it  was  not  necessary  to  call  up  more  than  15/.  upon  each  of 
the  said  shares.  That  the  pecuniary  affairs  of  the  said  business  so 
carried  on  by  the  said  Samuel  Gumey  and  others  were  then  in  a 
prosperous  condition.  That  the  said  business  of  the  said  Samuel 
Gumey  and  others  was  then  of  the  value  of  500,000?.,  and  that 
three  of  the  members  of  the  said  firm  of  Samuel  Gnmey  and 
others  had  consented  to  join  the  board  of  the  said  public  com- 
pany, in  which  they  would  also  retain  a  large  pecuniary  interest. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Heniy  Edmund  Gumey,  John  Henry 
Gumey,  Robert  Birkbeck,  BLenry  Ford  Barclay,  Harry  George 
Gordon,  and  William  Rennie,  in  pursuance  of  the  said  unlaw- 
ful conspiracy,  combination,  confederacy,  and  agreement,  did, 
by  the  said  false  statement  and  false  pretences,  cause  and 
induce  one  Adam  Thom  to  purchase  divers,  to  wit,  isixty  shares 
in  the  said  public  company ;  and  one  Thomas  Clark  to  purchase 
divers,  to  wit,  forty  shares  in  the  said  public  company ;  and  one 
Charles  Beard  to  purchase  divers,  to  wit,  one  hundred  and  twenty 
shares  in  the  said  public  company;  and  one  William  Peek  to 
purchase  divers,  to  wit,  two  thousand  shares  in  the  said  public 
company ;  and  one  Richard  Bridgman  Barrow  to  purchase  divers, 
to  wit,  two  hundred  shares  in  the  said  public  company ;  and  one 
John  Holme  to  purchase  divers,  to  wit,  one  hundred  and  twenty 
shares  in  the  said  public  company ;  and  one  Edward  M.  O^Reilly 
to  purchase  divers,  to  wit,  sixty  shares  in  the  said  public  com- 
pany ;  with  intent  to  injure,  impoverish,  deceive,  and  aggrieve 
the  said  Adam  Thom,  Thomas  Clark,  Charles  Beard,  William 
Beard,  William  Peek,  Richard  Bridgman  Barrow,  John  Holme, 
and  Edward  M.  O'Reilly  respectively.  Whereas,  in  truth  and 
in  fact,  it  was  then  necessary  to  call  up  more  than  laj.  upon  each 
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of  the  said  shares ;  for^  in  trath  and  in  fact^  the  said  pnblio  com- 
pany was  then  indebted  to  divers  persons  to  a  larg^  amount,  to 
wit,  to  the  amount  of  3,000,0002.  over  and  above  their  assets. 
And  whereas,  in  truth  and  in  fact,  the  pecuniary  a&irs  of  the 
said  business  so  carried  on  by  the  said  Samuel  Gumey  and  others 
Carupiracy-^  were  not  then  in  a  prosperous  oondition,  but,  on  the  contrary 
Practice,  thereof,  were  in  an  insolvent  state.  And  whereas,  in  truth  and 
in  fact,  the  said  business  of  the  said  Samuel  Gumey  and  others 
was  not  then  of  the  value  of  600,000^.,  nor  was  the  same  of  any 
value,  but,  on  the  contrary  whereof,  was  involved  in  debt  to  an 
amount  greatly  exceeding  the  assets  thereof.  And  whereas,  in 
truth  and  in  fact,  the  said  three  members  of  the  said  firm  of  Samuel 
Gumey  and  others  had  not  a  large  pecuniary  interest  to  retain 
in  the  said  public  company^  and^  on  the  contrary  thereof,  were 
then  largely  indebted  to  the  same. 
Plea,  not  guilty. 

Gasb. 

The  case  came  on  for  trial  in  its  order,  at  the  sittings  after 
Trinity  Term,  1869;  but  no  counsel  had  been  instructed  for  the 
prosecution;  and,  it  having  been  intimated  by  the  Lord  Chief 
Justice  at  chambers  that  he  should  not  allow  the  prosecutor  to 
conduct  the  case  in  person,  as  he  proposed  to  do,  (a) 

(a)  That  this  would  be  inadmisBible  appears  clear  from  the  aathorities.  At  oommon 

law  the  proceeding  by  appeal  was  open  to  private  prosecutors,  and  until  the  stat. 

3  Hen.  7,  this  proceeding  had  priority  within  a  yoar  and  a  day ;  and  this  statute 

only  does  away  with  that  priority  in  case  of  murder.'   The  proceeding  by  appeal, 

however,  was  uhder  private  control;  but  it  was  otherwise  of  the  proceeding  by 

indictment,  which  was  the  suit  of  the  Crown.    The  proceeding  by  information  torn  pro 

Domine  Rege  quam  pro  se  ipso  was  of  a  mixed  nature ;  and  as  the  party  had  ao  interest, 

he  was  allowed  to  appear  and  conduct   it  in  person  {Guts'  case^  St.  Tri.  1180). 

But  it  was  not  so  in  a  prosecution  by  the  Grown  on  indictment.    The  proceeding  bj 

appeal  was  abolished  in  1819  (59  Geo.  3,  c.  46) ;  and  nevertheless,  about  the  same 

time,  it  was  held  that  the  prosecutor  on  an  indictment  had  no  right  to  appear 

and  conduct  the  case  in  person:  (/2.  v.  Brice,  2  B.  &  Aid.  606;   Chit.  Hep.   852; 

22.  V.  MUnef  2  B.  &  Aid.  606 ;  i2ea:  on  Prosecution  of  Hunt  v.  Justices  of  Lancashire; 

Chit  Rep.  602 ;  £L  v.  Stoddart,  Dickenson's  Quarter  Sessions,  122,  476.)    In  the  case 

last  cited  this  was  distinctly  laid  down  by   Lord  Tenterden.     That  case  was  an 

indictment  for  libel ;  and  the  prosecutor,  Mr.  Hunt,  appeared  in  person,  when  the  Lord 

Chief  Justice  made  the  following  observations  as  to  the  course  to  be  pursued :  "  If  it 

be  your  intention  to  address  the  juiy,  it  Is  a  course  which  you  will  not  be  permitted  to 

pursue.    It  has  been  determined  by  all  the  judges  of  the  Court  of  King's  Bench,  and 

that  determination  had  been  publicly  expressed  on  more  than  one  occasion,  together 

with  the  concurrence  of  many  of  the  other  judges,  that  a  prosecution  by  indictment  is 

not,  in  point  of  law,  the  suit  of  an  individaal.    If  any  individual  seeks  redress — 

personal  redress  for  personal  injuiy — the  course  that  he  is  to  pursue  is  to  bring  an 

action  for  damages.    If,  instead  of  electing  to  bring  his  action  for  the  redress  of  a 

personal  injury,  he  thinks  fit  to  put  the  law  in  motion  in  the  name  of  the  King,  for  the 

sake  of  public  justice,  it  is  not  his  suit,  but  it  is  the  suit  of  his  Majesty.    Where  a 

person,  therefore,  chooses  to  proceed  by  indictment,  he  has  no  right  to  address  the 

jury,  unless  he  is  a  gentleman  at  the  bar.    That  opinion  has  been  solemnly  pro> 

nounced  by  all  the  judges  of  the  Court  of  Bang's  Bench.    We  have  at  every  assizes, 

and  under  every  commission  of  gaol  delivery  in  London,  at  every  court  of  quarter 

session  holden  throughout  the  country,  a  great  number  of  prosecutions,  instituted 

certainly  by  private  individuals,  in  which  the  name  of  his  Majesty  is  used ;  but  in  none 

of  them  it  is  even  thought  that  the  person  prosecuting  has  a  right  to  addieas  the  jury. 

The  course  taken  on  every  occasion  of  a  criminal  prosecution  is,  where  there  are 

depositions,  that  the  judge  refers  to  them,  and  examines  the  witnesses  one  by  one, 

«ooording  to  those  depositions.    Where  there  are  no  depositions,  as  in  eaaeB  of  this 
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The  Attorney 'Ghneral  (Sir  B.  Collier)  appeared  on  ijke  part  of        ^Ete. 
the  prosecutor  (as  instracted^  he  said^  not  in  the  case^  but  only     Qomr 

for  tiie  purpose  of  the  present  appHcation),  and  applied  for  a  post-        

ponement  of  the  trials  on  the  ground  that  counsel^  on  account  of       l^^- 
certain  reasons^  had  not  yet  been  instructed  in  the  case^  and  that     /y^^^ 
its  magnitude  was  such  that  it  was  impossible  that  counsel  could  Gnupirtuy— 
have  been  adequately  instructed  in  it  since  the  announcement  of     Praetitx. 
the  intention  of  the  Lord  Chief  Justice  not  to  hear  the  prosecutor 
in  person.     He  moTed,  upon  an  affidavit  by  the  attorney  for  the 
prosecutor^  that  it  was  beheved  counsel  would  be  instructed  to 
conduct  the  case  at  the  trial  if  it  was  postponed  for  that  purpose. 

The  SoUcitar-Qetfieral  (Sir  J.  D.  Coleridge)  (a)  and  Sir  /.  £ar«- 
lakey  who  were  instructed  for  the  defence^  did  not  oppose  the 
application,  and 

CocKBUBN,  C.J.>  assented  to  it. 

The  cause  was  aocordinglv  put  off  till  the  next  sittings,  when 
the  case  then  came  on  for  tnal. 

Keneahf  and  Macrae  Moir  conducted  the  case  for  the  pro- 
secution. 

Sir  /.  Coleridge  (Solicitor-General),  Ha/whins,  Q.C.,  Balla/ntine, 
Serjt.,  and  /.  0.  Mathew,  appeared  for  the  defendants,  the 
Messrs.  Oumey  and  Birkbeck,  members  of  the  original  firm. 

Sir  /.  Karslake  and  Ledgard  appeared  for  Mr.  Gordon. 

Mellish,  Q.C.,  Parry,  Serjt.,  and  M,  WiUia/ma,  appeared  for  the 
def(^dant,  Mr.  Barclay. 

Qiffan'd,  Q.C.,  Polamd,  and  B.  Owrdyne  were  for  the  defendant, 
Mr.  Bennie. 

Kenealy,  in  opening  the  case  for  the  prosecution,  stated  it  as 
being  in  substance,  first,  a  charge  of  conspiracy  to  induce  persons 
to  become  shareholders  in  a  certain  company  by  publishing  and 
circulating  a  false  prospectus.  He  cited  the  law  on  conspiracy, 
as  laid  down  by  Lord  EUenborough  in  the  case  of  Bex  v. 
De  BerengeTyiJb)  who  was  charged,  with  Lord  Cochrane  and 
others,  with  endeavouring  to  raise  the  price  of  stock  by  false 
rumours :  *'  The  offence  of  conspiracy  is  an  offence  consisting 
in  the  wicked  concert,  contrivance,  and  combination  of  individuals 

description,  it  has  been  usoaI  for  the  judge  to  consult  the  person  prosecuting  as  to  the 
manner  of  bringing  his  case  bofore  the  court,  and  as  to  the  witnesses  proper  to  be 
examined.  Th*t  is  the  way  in  which  justice  is  administered  in  such  cases,  and  that  is 
the  course  of  proceeding  I  moan  to  adopt  on  the  present  occasion.  Mr.  Hunt  will 
communicate  with  me,  and  give  me  the  name  of  his  witnesses.  If  he  is  disposed  to 
proceed  in  that  way,  it  shall  be  done.  That  is  the  only  course  I  shall  allow,  and  if  you 
do  not  ehooae  to  have  justice  administered  in  your  case  according  to  the  ordinary  and 
established  rules  and  opioions  of  the  judges  of  the  land,  and  record  must  be  withdrawn.'* 
(Dickenson's  Quarter  Sessions,  122.)  This  had  been  the  law  and  the  practice,  whether 
or  not  the  prosecutor  was  to  be  a  witness;  but  if  he  was,  then  another  objection 
arose,  that  a  person  could  not  be  witness  and  advocate  on  the  same  side,  civil  or 
criminaL 

(a)  A  discussion  had  taken  place  in  the  House  of  Commons  as  to  the  propriety  of 
one  of  the  law-o£Boers  of  the  Grown  appearing  as  counsel  for  the  defendant  in  a 
eriBiinal  prosoeution,  and  also  as  to  the  inconvenience  arising  from  the  absence  •! 
public  prosecutors.    (Vide  HcuuarttM  Debates,  1869^ 

(6)  8  M.  ft  S.  Sed  vide  Rex  v.  Steward  (Ad.  &  E.  710}  as  to  unlawfol  means  being 
neoauaiy  in  oonipizaoy. 
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Rbq.        to  effect  some  public  or  private  injury  or  mischief;  that  contri- 
^  ^'         vance  and  that   combination  is  not  to  be  collected,  nor  is  it 

"      practicable   in  the  course  of  human  affairs  to   collect  it,   from 

1869.  the  mouths  of  the  parties  assembled^  for  the  purpose  of  communi- 
— ~  cation,  but  from  the  actings  and  conduct  of  the  several  parties  as 
CfJ^racy-^  ^^7  ^^7  appear  generally  to  conspire  and  conduce  to  the  same 
Practice,  wicKcd  euQ  and  purpose;  and  if  it  appears  to  you,  from  the 
actings  and  conduct  of  these  parties,  that  they  entertained  the 
same  conmion  purpose  of  mischief,  and  that  they  have,  by  their 
several  actings,  combined  and  co-operated  to  the  effecting  that 
same  wicked  purpose,  that  is  sufficient  to  bring  home  the 
imputation  of  the  crime  charged  against  the  parties;  there- 
fore the  prosecutors  need  not  show  that  they  have  met  in 
common  counsel,  or  even  that  they  have  seen  one  another  before, 
if  their  acting  shows  they  were  influenced  by  one  common  pur- 
pose of  mischief,  and  aimed  at  the  production  of  the  same 
malignant  end  and  effect.  Suppose  persons  jointly  charged  in  an 
indictment  with  the  breaking  of  a  house  are  found  on  different 
sides  of  the  same  house,  besetting  and  endeavouring  to  enter  it 
at  the  same  time,  you  need  not  show  that  they  had  actually  met 
and  previously  contrived  the  plan  of  this  joint  robbery.  The 
unity  of  their  conduct  proves  the  joint  contrivance  and  concert  to 
accomplish  the  same  end,  though,  indeed,  this  is  a  case  where 
persoiml  presence  at  the  acts  done  renders  all  intendment  of  the 
personal  concert  of  the  actors  unnecessary.  The  same  rules 
which  apply  to  the  offence  of  conspiracy  as  a  misdemeanor  would 
apply  equally  to  all  crimes  committed  by  concert  up  to  the 
crime  of  high  treason,  which  is  often  established  by  evidence  of 
the  distinct  actings  of  separate  parties,  breathing  the  same 
purpose  and  immediately  conducing  to  the  same  end.  The 
question,  therefore,  for  you  to  consider  upon  the  evidence  will 
be  whether  the  case  is  not  brought  home  by  satisfactory 
evidence  to  a  great  number,  if  not  to  all,  the  defendants.'' 
It  was  not  necessary,  therefore,  to  prove  that  the  defendants 
were  ever  actually  together.  Nor  was  it  necessary  to  show  that 
defendants  had  aimed  at  any  pecuniary  result  by  tiie  conspiracy ; 
for  Lord  BUenborough  in  that  case  said :  "  The  crime  charged 
upon  this  indictment,  in  eight  different  charges  or  counts,  is  ^at 
of  conspiring  to  raise  the  price  of  the  public  funds ;  in  some  of 
them  it  is  charged  to  be  with  a  view  to  corrupt  gain  upon  the 
part  of  these  persons,  or  some  of  them,  or  at  least  to  the  prejudice 
of  other  individuals,  for  that  is  enough  to  constitute  the  offence, 
even  if  the  individuals  engaged  in  the  conspiracy  had  not  (as  it  is 
imputed  to  them  that  they  had)  any  corrupt  motive  of  personal 
advantage  to  all  or  any  of  themselves  to  answer ;  if  the  criminal 
artifice  operated,  or  was,  in  all  probability,  likely  to  operate  to  the 
prejudice  of  the  public,  and  was  clearly  so  intended,  we  need  not 
go  frirther.''  Such  being  the  general  law  as  to  conspiracy,  the 
defendants,  he  said,  were  charged  in  substance  with  a  conspiracy 
to  defraud  the  public  of  three  millions  of  money  by  means  of  a 
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wortibless  company^  in  wluch  they  were  to  be  induced  to  take 

shares  by  the  circnlation   of  a  false  and  delusive  prospectus.      Goiwbt. 

He  did  not,  however,  rest  the  case  on  any  particular  and  specific        

fiJse  statement  in  the  prospectus,  but  on  a  general  represen-  |^- 
tation  of  the  solvency  and  value  of  what  was  really  worthless.  Fraud-^ 
The  company  was  formed  to  take  and  carry  on  the  business  Omspiraaf' 
of  Overend  and  Gumeys,  the  great  money  lenders  and  bill  brokers,  -'^^^ce- 
And  the  case  for  the  prosecution,  as  he  opened  it,  appeared  to 
resolve  itself  into  this :  that  the  transfer  had  been  entered  into 
when  the  vendors,  the  members  of  the  old  firm,  were  known  to  be 
in  a  state  of  insolvency,  so  that  it  was  in  contemplation  of  bank- 
ruptcy. He  opened  no  specific  misstatements  on  the  prospectus, 
but  dwelt  almost  entirely  on  the  alleged  insolvency  of  the  firm, 
and  on  a  combination  to  dispose  of  the  business,  knowing  of  the 
insolvency.  He  admitted  that  the  business  had  been  one  of 
enormous  profit  (as  much,  he  said,  as  120,000L  a  year),  but  he 
stated  that  the  firm  had,  by  exceptional  advances,  out  of  the 
scope  of  their  regular  and  proper  business,  made  bad  or  doubtful 
debts,  during  the  few  previous  years,  to  the  amount  of  above 
4,000,0002.;  and  that  these,  though  only  estimated  as  good  to 
the  amount  of  1,000,000^,  were  represented  as  good  assets.  It 
was,  however,  pointed  out  at  once  by  the  Lord  Chief  Justice  that 
he  opened  no  evidence  to  show  that  any  such  representation  was 
ever  made  to  the  public  or  shareholders ;  nothing  being  stated  on 
the  subject  in  the  prospectus  (which,  on  the  contrary,  spoke  of  a 
guarantee  by  the  vendors  of  any  deficiency  in  the  assets) ;  and, 
on  the  whole,  the  case  for  the  prosecution  appeared  to  resolve 
itself  into  this,  that  the  transaction  was  entered  into  by  the  old 
firm  in  a  state  of  hopeless  insolvency  and  in  contemplation  of 
bankruptcy. (a)  He  put  the  case,  however,  thus:  that  by  the 
deed  of  transfer  all  the  assets  were  transferred ;  and  that  this 
deed  was  referred  to  in  the  prospectus,  and  would  induce  persons 
who  read  it  to  presume  that  all  the  assets  were  good,  or,  at  all 
events,  that  they  would  not  suppose  that  such  a  large  amount 
was  bad.  He  put  it,  therefore,  as  a  deficiency  of  3,000,000{.  in 
the  trade  assets,  concealed  or  not  disclosed ;  and,  as  he  suggested, 
fraudulently  concealed.  There  was  a  second  deed,  not  disclosed, 
in  which  there  was  a  guarantee  of  the  4,000,0002.  as  the  amount 
of  excepted  accounts ;  and  he  supposed  the  case  for  the  defence 
would  be  that  these  were  not  transferred;  but  the  fact  was  that 
by  the  first  deed  all  the  assets  were  transferred  and  that  the 
defendants  then  transferred  certain  assets  back  to  themselves  by 
the  second  and  secret  deed. 

CocKBURN,  C.J.,  observed  that  the  4,000,0002.,  which  may  have 
turned  out  worthless,  were  not  held  out  to  the  public  as  available 
assets  belonging  to  the  company,  but  were  included  in  a  distinct 
deed  and  distinct  account  as  remaining  still  in  the  old  firm. 

Kenealy  contended  it  was  a  fraud,  being  transferred  to  the 

(a)  Ab  to  which  vide  Iklcher  ▼.  PreUie  (10  Bing.) 
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^"'i'       new  company  as  part  of  the  IS^OOO^OOOZ.  assets.     He  maiiitaiiied 

Qu^i:y      ^^^  ^^^  transaction  was  carried  oat  in  contemplation  of  the  iu- 

— '.  *     solvent  state  of  the  defendants.     He  did  not  enter  into  further 

1869.       particulars  of  the  alleged  fraud ;  he  specified  no  particular  state- 

Frmid^     ^^^^s  in  the  prospectus  put  forth^  which  he  imputed  to  be  false^ 

Cm^raof^  except  a  general  statement  that^  in  the  opinion  of  the  directors^ 

Hactice.     the  concern  would  prove  profitable. 

As  no  evidence  was  called  for  the  defence^  the  case  rested 
entirely  on  the  evidence  of  the  witnesses  for  the  prosecution^  of 
whom  the  principal  and  most  important  were  the  official  liqui- 
dators^ who,  ever  since  the  company  failed  (in  May,  1866),  had 
the  books  and  afiairs  of  the  firm  and  the  company  under  their 
control.  The  substance  of  the  case,  as  it  thus  appeared  in  the 
evidence  for  the  prosecution,  was  as  follows : 

In  July,  1865,  the  then  partners  in  the  house  of  Overend, 
Gumey,  and  Company  (the  defendants,  Messrs.  Gumey  and 
Birkbeck),  entered  into  negotiations  with  the  other  defendants, 
Messrs.  Gordon,  Bennie,  Barclay,  and  a  deceased  director, 
Mr.  Gibbs,  as  to  the  formation  of  a  company  for  the  purpose 
of  taking  the  business  of  that  house  as  money  dealers  and  bill 
brokers.  It  was  an  old-established  house,  and  the  amount  of  its 
regular  business  was  enormous.  From  1859  to  1866  the  amount 
of  money  turned  over  was  about  150,000,0002.  a  year ;  the  annual 
amount  of  bills  discounted  varied  from  60,000,0002.  to  70,000,0002.; 
and  the  average  annual  amount  of  profit  was  from  180,0002.  to 
190,0002.  a  year.  For  ten  years,  from  1850  to  1860,  the 
average  annual  amount  of  profit  had  been  220,0002.  a  year,  and 
the  average  amount  divided  had  been  146,0002.  a  year.  Since 
1860,  however,  when  heavy  losses,  on  account  of  exceptional 
advances,  had  been  made,  no  profits  had  been  divided ;  but  the 
profits  had  been  carried  to  a  reserve  fund,  although  the  profits 
made  in  the  regular  business  had  been  as  great  as  before.  In 
1861  the  profit  was  261,6702.;  in  1862,  167,2002.  The  total 
amount  earned  from  1861  to  1864  was  600,0002. ;  and,  deducting 
480,0002.,  written  off  for  bad  debts,  the  profit  left  was  120,0002. 
And  for  the  first  five  months  of  1865  to  the  end  of  July  the  profit 
made  had  been  32,9002.     The  business,  therefore,  was  large. 

On  the  other  hand,  the  bad  and  doubtful  debts,  arising  from 
the  exceptional  advances  alluded  to,  amounted  to  4,000,0002., 
of  which  only  1,000,0002.  were  estimated  as  good,  leaving  an 
apparent  deficiency  on  the  trade  assets  of  3,000,0002.,  or  a 
balance-sheet  of  15,000,0002.  But,  then,  of  the  debts  there  was 
a  sum  of  1,000,0002.  due  to  the  partners  themselves  on  their 
private  accounts;  and,  deducting  this  from  the  apparent 
deficiency,  the  amount  of  deficiency  would  be  reduced  to 
2,000,0002.  (a)  To  meet  this,  the  partners  made  estimates  of  the 
value  of  their  private  estates,  which  (in  round  numbers)  came  so 

(a)  And  accordingly  that  waa  the  amount  stated  in  the  bill  in  equity,  filed  on  the 
part  of  the  shaieholdeni  against  the  directors,  a  deficiency,  be  it  observed,  on  the 
trade  assets. 
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near  to  2^000j000{.;  as  in  effect  nearly^  if  not  quite,  to  balance  it.        R«>- 
To  realise  these  estates,  however,  at  their  fiill  and  fair  value,  and      qi,^bt. 
also  to  realise  1,000,000/.  of  trade  assets  estimated  to  be  good,         — 
out  of  4,000,000Z.  doubtful,  time  would  be  required,  and  for  that        ^^€9. 
time   a  material  guarantee.     And   the  plan  proposed  by    the      /Vourf- 
members  of  the  firm  to  the  four  other  defendants  was,  in  effect,  Cotupiraof- 
to  allow  them  three  years  and  a  half  to  realise  these  estates  and     Practice. 
assets,  so  as  to  meet  the  deficiency  in  the  assets,  and  in  the 
mean  time  to  take  their  guarantee  for  the  whole  amount  of  the 
deficiency. 

The  four  defendants  to  whom  this  proposal  was  made  were,  it 
was  admitted,  men  of  high  position — ^merchants  and  bemkers  in 
the  city.  One  of  them,  Mr.  Qordon,  had  been  for  sixteen  years 
chairmah  of  the  Orientskl  Bank ;  another,  Mr.  Bennie,  was  con- 
nected with  an  old-established  private  bank;  another,  Mr. 
Barclay,  was  a  man  of  large  wealth — ^part  proprietor  of  the  great 
Norwich  Bank ;  and  the  deceased  director,  Mr.  Gibbs,  was,  it  was 
admitted,  a  man  of  the  highest  character  and  of  most  ample  means. 
It  was  also  admitted  that  to  these  gentlemen,  the  co-defendants, 
the  members  of  the  old  firm,  made  ample  disclosures  of  every- 
thing in  the  a&irs  of  their  house.  There  was  no  evidence  that 
they  had  not,  as  there  was  some  evidence  that  they  had ;  and  the 
whole  scheme  of  the  prosecution  in  joining  the  whole  of  the 
directors  together  in  an  indictment  for  conspiracy  of  course 
implied  that  the  new  directors  knew  as  much  as  the  old;  nor 
was  it  ever  imputed  by  any  of  them  that  they  had  not.  With 
respect  to  the  position  of  the  firm  at  the  time  pf  the  transfer,  the 
effect  of  the  evidence  was  that,  though  the  firm  was  insolvent, 
the  members  of  the  firm  were  solvent.  There  was  a  deficiency  in 
the  trade  assets,  but  a  surplus,  according  to  the  estimates,  on 
the  whole  of  the  assets.  The  regular  business  was  as  large  and 
lucrative  as  ever.  The  official  liquidator,  being  asked  as  to 
whether,  on  the  whole,  the  firm  were  solvent  at  the  time  of 
the  transfer,  said  that,  excluding  the  private  estates,  they  were 
not ;  and,  supposing  the  firm  had  stopped  payment  on  that  day, 
instead  of  transferring  their  interest,  there  would,  so  far  as  the 
joint  estate,  the  partnership  property,  was  concerned,  have  been 
a  deficiency,  but  not  on  the  whole  of  their  assets. 

CocKBUBN,  C.J.,  at  the  close  of  the  examination  of  the  official 
liquidator. — Was  there  anything  in  the  books  to  lead  you  to 
thmk  that^  if  the  business  were  conducted  as  a  bill-discounting, 
money-lending  business  ought  to  be,  without  any  of  its  funds 
being  applied  to  purposes  foreign  to  such  business,  there  was 
anything  to  prevent  the  business  from  being  conducted  as  pro- 
sperously and  satisfactorily  as  it  had  been  before  ? 

Witness :  1  think  not.  Such  is  my  opinion  from  the  result  of 
my  examination.  I  have  given  the  matter  a  great  deal  of  con- 
sideration, and  I  am  of  opinion  that  if  the  firm  had  not  formed 
themselves  into  a  company,  they  might  have  been  in  existence  at 
the  present  time. 
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Rto.  The  case  for  the  prosecution  was   directed    mainly  to  the 

GusNET.      4,000,000Z.  bad  or  doubtful  assets.     The  witness  most  relied 

upon  by  the   prosecution  being  asked  whether,  excluding  the 

1869.       doubtful  business,  the  regular  and  proper  business  was  not  large 
jf^^j^      and  profitable,  could  not  answer. 
Conspircuy-^       CocKBTTBN,  G.J. — That  is  a  point  which  has  appeared  to  me 
P  actice,     most  important,  whether,  supposing  the  4,000,000Z.  to  be  struck 
out  of  account  altogether,  the  business  was  not  sound. 

The  witness,  however,  was  unable  to  say  whether,  upon  the 
money-dealing  and  bill-broking  business  alone,  large  profits  were 
not  made  from  1857  to  1865  inclusive. 

With  regard  to  the  4,000,000Z.  bad  or  doubtful  assets,  it  was 
proved  that  in  some  instances  the  debts  had  become  hopeless, 
the  debtor  having  been  bankrupt  or  insolvent,  and  yet  had 
not  been  written  oflF.  This,  however,  was  only  on  the  books,  and 
no  representation  to  the  public  or  the  shareholders  appeared  to 
have  been  made  as  to  these  debts  being  good  assets. 

The  witness  most  relied  on  for  the  prosecution — an  accountant 
emplx>yed  by  one  of  the  shareholders — ^thought  that  a  sum  of  above 
7,000,000Z.  ought  to  be  added  to  the  Uabilities  of  the  firm,  in 
respect  of  bills  re-discounted  by  them  and  dishonoured,  which  he 
considered  exceptional.  As  to  these  he  was  asked,  on  the  part  of 
the  prosecution,  whether  he  considered  them  exceptional. 

The  Soltcitor-Oeneral  objected  to  the  question,  as  not  coming 
legitimately  within  the  witness's  evidence  as  an  "  expert.'^ 

CocKBUEN,  C.J. — He  is  very  well  acquainted  with  figures,  but  I 
cannot  accept  the  evidence  of  an  accountant  as  to  the  respon- 
sibility of  parties  whose  names  are  upon  bills ;  he  can  only  teU  us 
positive  facts  as  to  his  knowledge.  An  adept  or  expert  speaks  to 
some  matters  of  science  or  business  with  which  he  is  immediately 
and  peculiarly  conversant. 

It  was  proposed  to  ask  the  witness  whether  he  was  well 
acquainted  with  the  commercial  status  of  persons  cairyiag  on 
business  in  London.     This  was  objected  to ;  and 

CoGKBUEN,  C.  J.,  said,  I  do  not  think  he  is  more  competent  to 
give  an  opinion  on  that  matter  than  anybody  else.  It  is  not 
within  his  peculiar  province  as  an  adept.  Matters  of  figures  are 
witinn  his  province,  but  the  commercial  status  of  merchants  in 
London  is  beyond  his  experience.  He  can  only  be  asked  as  to 
specific  facts  within  his  knowledge. 

Letters  were  put  in  between  one  of  the  defendants  to  another 
member  of  the  firm,  whence  it  appeared  that  they  had  entered 
into  calculations  and  estimates  as  to  the  value  of  their  assets  and 
private  estates,  which  left  a  surplus.  A  paper  was  produced 
which  had  been  drawn  up  by  one  of  them  at  the  time,  in  which 
that  result  was  arrived  at;  and  the  official  liquidator  declared 
that,  in  his  view  at  the  time,  those  estimates  were  reasonable. 

In  the  letters  alluded  to,  also,  the  members  of  the  old  firm 
appeared  fully  alive  to  the  fact  that  the  guarantee  to  be  given 
might,  in  the  event  of  a  deficiency  in  the  trade  assets,  absorb  their 
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whole  private  estates — even  their  settlements ;  and  although  one        ^^w»- 
of  them  remonstrated^  on  the  ground  that^  in  the  event  of  a  real      qd^hbt. 

catastrophe   (i.e.,  a  large  deficiency),  the  result  would  be  dis-         

astrous  to  himself,  yet  ultimately  they  all  agreed  to  give  such  a         ^^^^' 
guarantee.     And  there  was  no  evidence  that  any  of  them  had      jt^raud— 
ever  doubted  its  sufficiency,  or  supposed  that  it  would  not  meet  Conspiracy' 
the  deficiency.     The  price  of  the  goodwill  of  the  business  was  to      Practice, 
be  500,000Z.,  of  which  half  was  to  be  taken  in  shares  paid  up,  and 
the  other  hidf,  with  the  shares,  was  to  remain  in  the  hands  of  the 
company  as  a  material  guarantee. 

Such  being  the  base  of  the  agreement  entered  into  between  the 
old  firm  and  the  proposed  new  directors,  the  solicitor  of  the  old 
firm  was  instructed  to  take  the  necessary  steps  to  carry  it  out ; 
and  he  instructed  counsel  to  prepare  the  proper  documents. 
Counsel  deemed  two  deeds  necessary — ^the  one,  a  deed  of  transfer, 
to  transfer  the  business  and  the  good  assets ;  the  other,  to  provide 
for  the  realisation  of  the  doubtful  assets,  which  were  not  to  be 
transferred,  but  guaranteed.  The  new  directors  employed  counsel 
on  their  behalf,  to  whom  the  drafts  were  submitted ;  and  as  the 
counsel  could  not  agree  as  to  the  terms  of  the  second  deed  before 
the  13th  of  July,  when  it  was  desired  to  bring  the  prospectus  out, 
and  as  only  the  first  was  then  completed,  that  only  was  referred 
to  in  the  prospectus. 

On  the  12th  of  July,  1865,  the  company  was  registered,  and 
the  certificate  of  incorporation  obtained,  upon  memorandum  and 
articles  of  association^  in  these  terms  : — 

"  I.  The  name  of  the  company  is  ^  Overend,  Gumey,  and  Com- 
pany, Limited.' 

"  II.  The  objects  for  which  the  company  is  established  are — 
the  receiving  of  money  on  deposit  or  by  discount  of  bills,  and  the 
employment  and  investment  of  such  money,  and  of  the  paid-up 
capital  of  the  company,  in  the  discounting  of  bills  of  exchange 
and  other  negotiable  securities,  and  in  making  advances  on  loans ; 
and  generally,  the  carrying  on  of  the  business  of  bill  brokers  and 
money  dealers  as  heretofore  carried  on  by  Messrs.  Overend, 
Gumey,  and  Company ;  and,  with  a  view  to  the  above  objects, 
the  acquisition  of  such  business  upon  terms  to  be  agreed  by  the 
directors,  and  the  acquisition,  by  purchase  or  otherwise,  of  such 
other  business  of  a  l&e  character,  and  upon  such  terms  as  the 
directors  shall  think  fit,  and  the  doing  of  all  acts  and  things 
incidental  or  conducive  to  the  attainment  of  the  above  objects.'' 

"  The  liability  of  the  members  is  Umited.  The  capital  of  the 
company  is  5,000,000?.,  to  be  divided  into  100,000  shares  of  50Z. 
each.  The  subscribers  or  promoters  were  Mr.  Henry  Edmund 
Gumey,  who  held  4000  shares;  Mr.  John  Henry  Gumey, 
4000  shares;  Mr.  Eobert  Birkbeck,  2000;  Mr.  S.  Gumey 
Burton,  600;  Mr.  Henry  Ford  Barclay,  1000;  Mr.  William 
Bennie,  400;  Mr.  Harry  George  Gordon,  200;  and  Mr.  T.  A. 
Gibbs,  1000  shares.'' 
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B>o-  The  articles  of  association  were  in  accordance  with  the  memo- 

amwr      random^  authorising  the  directors  to  parchase  the  business  on 

ZZ^'      such  terms,  as  to  guarantee  and  otherwise,  as  they  might  think 

1S69.        fit.     Then  they  provided  that  the  first  directors  should  be  Mr, 

Frmtd^      H.   E.  Gumey,  Mr.  J.  H.  Gnmey,  Mr.  R.  Birkbeck,   Mr.   H. 

Coiupiroi^^  p.  Barclay,  Mr.  T.  A.  Gibbs  (since  deceased),  Mr.  H.  G.  Gordon, 

Practice,     and  Mr.  William  Rennie.     The  two   managing  directors  were 

to  be  Mr.  H.  E.  Gumey  and  Mr.   R.  Birkbeck,  who  were  to 

be   in   office,  the  first  for  five  and  the  other  for  seven  years, 

subject   to   which   the   whole   of  the  directors   were    to   retire 

from  office  at  the  first  ordinary  meeting  of  the  company.     By 

a  clause  in  the  articles,  500Z.  a  year  was  paid  to  the  managing 

directors,  and  after  making  allowance  out  of  the  net  profits  for  a 

reserve  fund,  and  the  payment  of  a  dividend  at  the  rate  of  7  per 

cent.,  the  managing  directors  were  to  be  entitled  to  one-fifth  of 

the  surplus  profits.     By  other  clauses,  an  annual  sum  at  the  rate 

of  5002.  was  to  be  paid  to  each  director  other  than  the  managing 

director,  for  his  services  ;  such  sum,  however,  to  be  divided  among 

the  directors  in   such  proportions  as  they  should  agree   upon. 

Thereupon  on  the  next  day,  the  13th  of  July,  1865,  the  following 

prospectus  was  issued : — 

"  OVBEBND,    GUENBY,   AND   CoMPANY,    LIMITED. 

"  (Incorporated  under  the  Companies  Act,  1862.) 

''  Capital  5,000,000Z.,  in  100,000  shares  of  50Z.  each,  of  which 
it  is  not  intended  to  call  up  more  than  15{.  per  share. 

"  Deposit  on  application  21,  per  share ;  5Z.  per  share  on  allot- 
ment, 4L  per  share  on  the  15th  of  September,  and  the  same  on 
the  15th  of  November. 

"  Directors :  Henry  Edmund  Gumey,  Esq.,  &c.  (including  the 
names  of  all  the  directors). 

"  Offices  :  65,  Lombard-street. 

"  Temporary  office  for  allotment  and  the  registration  of  shares : 
51,  Lombard-street. 

^'  The  company  is  formed  for  the  purpose  of  carrying  into  effect 
an  arrangement  which  has  been  made  for  the  purchase  from 
Messrs.  Overend,  Gumey,  and  Company,  of  their  long-established 
business  as  bill  brokers  and  money  lenders,  and  of  the  premises 
in  which  the  business  is  conducted;  the  consideration  for  the 
goodwill  being  500,0002.,  one-half  being  paid  in  cash  and  the 
remainder  in  shares  of  the  company,  with  15Z.  per  share  credited 
thereon,  terms  which,  in  the  opinion  of  the  directors,  cannot  fail 
to  insure  a  highly  remunerative  return  to  the  shareholders. 

^^  The  business  will  be  handed  over  to  the  new  company  on  the 
1st  of  August  next,  the  vendors  guaranteeing  the  company  against 
any  loss  on  the  assets  and  liabilities  transferred. 

"  Three  of  the  members  of  the  present  firm  have  consented  to 
join  the  board  of  the  new  company,  in  which  they  will  also  retain 
a  large  pecuniary  interest.  Two  of  them  (Mr.  Henry  Edmund 
Gumey  and  Mr.  Robert  Birkbeck)  will  also  oooupiy  the  .ppsitiiom 
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of  managing  direotors,  and  undertake  the  general  conduct  of  the      ^^"^ 

business.  q^^, 

"  The   ordinary  business   of  the    company   will,    under  this       

arrangement,   be   carried  on  as  heretofore,  with  the  advantage       '^^^• 

of  the  co-operation  of  the  board  of  directors,  who  also  propose  /v^_ 
to  retain  the  yaluable  services  of  the  existing  staff  of  the  present  Conspvraof^ 

establishment.  '  Practict, 

"  The  directors  will  give  their  zealous  attention  to  the  cultiva- 
tion of  business  of  a  first-class  character  only,  it  being  their 
conviction  that  they  will  thus  most  effectually  promote  the  pro- 
sperity of  the  company  and  the  permanent  interests  of  the  share- 
holders. 

"  Copies  of  the  company^s  memorandum  and  articles  of  associa- 
tion, as  well  as  of  the  deed  of  covenant  in  relation  to  the  transfer 
of  the  business,  can  be  inspected  at  the  offices  of  the  solicitors  of 
the  company  .^^ 

It  is  to  be  observed  that  at  the  time  the  prospectus  was  issued 
counsel  had  not  agreed  as  to  the  terms  of  the  second  deed ;  and 
therefore  the  first  only  was  referred  to  in  the  prospectus.  It  is 
now  necessary  to  state  the  effect  of  both  these  deeds. 

The  first  deed — the  deed  of  transfer — ^provided  for  the  transfer 
of  the  business  and  the  good  assets,  or  the  assets  not  excepted. 
The  first  clause  ran  thus  :  "  The  vendors  agree  to  sell  and  transfer, 
and  the  purchasers  agree  to  take,  accept,  and  purchase  as  a  going 
concern,  on  the  1st  day  of  August  now  next  ensuing  (being  the  day 
of  completion  hereinafter  mentioned),  the  business  of  bill  brokers 
and  money  dealers  now  carried  on  under  the  said  style  or  firm  of 
Overend,  Qnmey,  and  Company,  and  the  goodwill  thereof,  with 
the  benefit  of  the  said  style  or  firm,  and  the  sole  and  exclusive 
light  of  thereafter  using  such  name  or  style,  and  all  gains, 
profits,  emoluments,  benefits,  and  advantages  which  shall,  can, 
or  may  arise,  or  be  had,  gotten,  or  received  from  the  carrying 
on  of  the  said  business  on  and  from  the  said  Ist  day  of  August 
next,  at  or  for  the  price  or  sum  of  500,000Z.,  to  be  paid  and 
satisfied  by  the  said  limited  company  to  the  vendors,  or  allowed 
in,  or  brought  into  account  between  them  as  hereinafter  men- 
tioned, and  under  and  subject  to  such  other  terms  and  stipulationn 
as  are  hereinafter  expressed  or  contained.'' 

The  third  clause  provided :  "  The  said  limited  company  shall, 
on  and  from  the  said  day  of  completion,  inclusive  of  such  day, 
carry  on  the  said  business,  and  shall  be  exclusively  entitled  to  all 
gains,  profits,  emoluments,  benefits,  and  advantages,  &c. ;  and, 
save  as  hereinafter  provided,  shall  bear  the  losses,  if  any,  which 
shall  arise  on  the  transactions  entered  into  by  the  company.'' 

The  fourth  clause  provided  that  the  firm  should  be  satisfied 
half  by  shares  and  the  remainder  by  being  brought  into  account. 

The  fifth  clause  provided  that  the  price  of  the  goodwill  might 
be  retained  by  the  company  as  a  material  guarantee  for  the  per- 
fomance  of  the  vendors'  covenant?. 
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^^^'  The  sixth  clause  pointed  to  certain  accounts  to  be  excepted.   It 

GuRNBT      provided  that — "  Except  such  accounts  as  the  directors  of  the 

said  limited  company  shall  require  to  be  reserved  or  excepted  to 

1869.  be  wound-up  and  closed  by  Overend,  Gurney,  and  Company,  as 
Fraudr-  hereinafter  provided,  all  accounts  connected  with  the  said  busi- 
Von^tiraof—  ness  which,  at  twelve  o'clock  at  midnight  of  the  31st  day  of  July 
Practice,  inst.,  shall,  as  appearing  by  the  books  of  the  said  Overend,  Gurney, 
and  Company,  be  opened  or  unsettled,  and  subsisting  between 
Overend,  Gumey,  and  Company,  and  any  other  person  or  persons, 
whether  a  balance  shall  be  struck  thereon  or  not,  save  and  except 
accounts  subsisting  between  Overend,  Gumey,  and  Company,  and 
other  person  or  persons,  which  shall  be  confined  to  moneys  held 
by  them  on  deposit  or  at  call,  on  which  no  interest  shall  have 
been  actually  paid  by  Overend,  Gumey,  and  Company  for  the 
period  of  six  years  and  upwards,  next  immediately  preceding  the 
said  day  of  completion,  shall  be  carried  on  and  continued  between 
the  said  limited  company  in  the  place  of,  and  by  way  of  substitu- 
tion for,  Overend,  Gumey,  and  Company,  and  such  other  person 
or  persons  so  far  as  such  other  person  or  persons  shall  not  dissent 
therefrom,  as  the  same  might  have  been  continued  and  carried 
on  between  Overend,  Gurney,  and  Company,  and  such  other 
person  or  persons/' 

The  seventh  clause  provided,  as  to  the  doubtful  assets,  '^  that 
the  company  shall,  save  as  is  hereinafter  provided,  with  respect  to 
the  bills,  notes,  securities,  and  property  held  by  the  vendors  to 
the  credit  of,  or  on  any  of  the  accounts  which  shall  be  reserved 
or  excepted,  to  be  wound-up  and  closed  by  Overend  and  Com- 
pany, as  hereinafter  provided,  be  entitled  to  the  benefit  of  all 
securities,"  &c. 

By  the  eighth  clause  the  company  were  to  repay  all  moneys 
held  by  the  vendors  on  call  or  deposit;  and  by  the  eleventh 
clause  the  vendors  gave  the  guarantee  referred  to  in  the  pro- 
spectus :  "  The  vendors  guarantee  the  company  that,  irre- 
spectively of  any  value  to  be  attributed  to  the  goodwill  of  the 
business,  their  assets,  of  which  the  company  shall  take  the 
benefit,  shall,  upon  the  actual  realisation,  produce  a  net  amount 
of  money  equal  to  the  amount  of  the  moneys  which  the  company 
may  have  to  pay  in  discharge  of  the  obligations  of  Overend  and 
Company/' 

And  in  particular,  as  to  debts  due  to  the  old  firm,  they 
guaranteed,  in  the  next  clause,  as  to  other  assets  not  excepted, 
'^  That  all  debts  due  to  them  which  shall  be  taken  over  by  the 
company  shall  be  paid  in  ftiU/' 

Then  the  eighteenth  clause  provided  against  the  transfer  of  the 
excepted  accounts  ^^  that  the  vendors  shall  continue  to  act  for 
the  purpose  of  winding-up,  liquidating,  settling,  and  arranging 
any  accounts,  debts,  liabilities,  or  affairs  connected  with  the 
business  of  Overend  and  Company,  which  the  directors  of  the 
company  should  deem  it  expedient  should  be  liquidated  or  wound- 
up by  the  firm ;  and  all  bills,  secorities,  or  property  held  by  the 
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vendors  on  any  such  accounts  shall  be  transferred  to  the  com-        ^f*» 
pany  as  part  of  the  assets ;  but  the  same  shall  be  reserved  and      gduibt. 

excepted  by  Overend  and  Company,  to  be  retained  and  disposed        

of  by  them  for  the  purpose  of  winding-up  the  accounts/'  &c.  i^^^- 

Such  was  the  scope  of  the  first  deed,  which  was  referred  to  in      Frmid^ 
the  prospectus,  and  deposited  at  the  office  for  inspection.     The  Corupiracy- 
scope  of  the  second  deed,  which  was  not  settled  by  counsel  until      Pi-actice, 
the  27th  of  July,  some  time  after  the  company  was  formed,  just 
before  the  allotment,  was  as  follows.     It  recited  the  first,  and 
deposed  and  declared  '^  That  the  '  suspense  period '  (established 
for  the  excepted  accounts)  should  be  three  years  and  a  half;  and 
that  the  excepted  accounts  should  mean  the  accounts  which  the 
directors  should  deem  it  desirable  should  be  wound-up  by  the 
firm.'' 

It  provided  that  a  suspense  and  guarantee  account  should  be 
opened;  and  that  it  should  be  debited  with  the  excepted 
accounts;  and  that  the  amount  so  to  be  debited  should  be 
considered  as  representing  and  equivalent  to  an  amount  due  to 
the  company  firom  the  vendors,  but  to  be  liquidated  in  account 
current  between  them.  It  was  provided  that  the  excepted 
accounts  were  to  comprise  all  such  accounts  as  can  be  comprised 
within  the  general  description  set  forth  in  the  schedule.  Another 
schedule  accordingly  gave  such  "  general  description "  in  these 
terms : — "  All  accounts  between  Gumeys  and  the  Millwall  Iron 
Steam  Company  [no  amount  being  mentioned].  All  accounts 
between  Gumeys  and  any  company,  firm,  or  person  whose  affairs 
are  in  course  of  being  wound-up,  settled,  or  arranged,  &c.  [the 
very  terms  used  in  the  first  deed] .  All  accounts  between  Gumeys 
and  any  company,  &c.,  in  respect  of  any  advances  made  by 
Gumeys  upon  shares  of  any  company  wound-up,  &c.  All 
accounts  in  respect  of  any  unrealised  property  or  securities  taken 
by  Gumeys  may  open  account  between  them  and  any  person." 

It  will  be  observed  that  there  was  only  (in  the  language  of  the 
deed  itself)  ^'  a  general  description  "  of  the  assets  thus  excepted ; 
the  bad  or  doubtful  assets,  and  no  enumeration  of  them ;  nor  any 
mention  of  accounts ;  so  that  from  this  deed  no  more  than  the 
other  could  any  information  be  obtained  as  to  the  amount  of  the 
doubtful  or  deficient  assets;  and,  on  the  other  hand,  the  first 
deed  and  the  prospectus  disclosed  that  there  were  or  might  be 
deficiencies  in  the  assets,  and  that  there  were  to  be  assets  excepted 
or  objected  to  by  the  directors  of  the  company. 

The  deed  further  provided  as  to  the  suspense  and  guarantee 
account  thus  to  be  opened  with  the  vendors,  that  they  might 
place  to  its  credit  the  million  due  to  them  on  their  private 
accounts  and  the  half  million  for  the  purchase  money ;  and  that 
all  sums  realised  on  the  excepted  accounts  should  be  carried  to 
its  credit  and  be  actually  paid  over  to  the  company ;  and  that 
if  at  the  end  of  the  suspense  period  there  should  be  any  balance 
on  the  debit  side,  the  vendors  should  pay  it  to  the  company. 

Upon  the  deeds  being  read, 

VOL.  XI.  p  p 
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^M-  CooKBUBN,  G.J.,  thus  stated  their  effect: — The  first  deed  (he 

QoRKMT      ^^)   ^^^  ^  ^^®  excepted  accounts^   and  then  shows  that, 

'      although  all  the  assets  are  to  be  transferred,  it  is  subject  to  this, 

1869.  that  such  assets  only  are  to  be  transferred  as  the  new  company 
FiW—  °^*^y  think  it  proper  to  undertake.  As  I  understand  it,  by  the 
Conspiracy—  first  deed  all  the  assets  and  liabilities  are  to  be  transferred  to  the 
Practice,  new  Company,  subject  to  a  certain  guarantee  as  to  the  value  of 
the  assets,  but  the  first  deed  contemplates  a  power  in  the  com- 
pany to  reject  such  of  the  assets  of  the  firm  as  they  may  not  think 
it  expedient  to  take.  Then  the  second  deed  provides  for  what 
shall  be  done  with  reference  to  those  assets  which  the  new 
company  decline  to  take.  Then  there  is  a  provision  that,  with 
reference  to  all  such  accounts  as  are  enumerated  in  the  schedule, 
the  company  shall  get  what  they  can  from  them ;  and  then  the 
second  deed  limits  the  time  for  doing  so  to  the  three  years  and  a 
half.  The  old  firm  guarantees  to  the  new  that  all  assets  realised 
shall  be  paid  to  the  new ;  and  that  at  the  end  of  three  years  and 
a  half  the  difference  between  the  assets  realised  and  the  nominal 
value  shall  be  pcdd  by  them  out  of  their  own  private  funds.  Its 
value  to  the  company  depended  practically  on  the  sufiiciency  of 
the  guarantee.  As  I  imderstand  it,  part  of  the  terms  of  the 
contract  between  the  old  firm  and  the  new  company  was,  that  the 
old  firm  should  transfer  to  the  new  company  all  the  assets.  If 
these  doubtM  assets  of  4,000,000Z.  were  reaJly  so  much  money, 
there  would  be  a  transfer  at  once  of  assets  to  that  amount ;  but  it 
was  doubtful  whether  these  4,000,000Z.  of  nominal  assets  would 
realise  anything  like  that  large  sum.  Therefore,  the  old  firm  said, 
we  will  make  over  to  you  all  our  assets,  but  these  being  doubtful, 
we  will  bind  them  up,  and  if,  in  the  end,  it  turns  out  that  they 
are  worth  less  than  ^eir  nominal  value,  we  will  guarantee  you 
that  we  will  make  good  the  difference.  It  comes  to  this,  that  the 
companv  were  to  nave  all  the  assets,  but  as  there  were  some 
doubtful,  these  were  not  to  be  made  over,  but  that  if  anything 
was  to  be  realised  upon  them,  it  was  to  be  paid  over,  and  the 
whole  was  to  be  guaranteed.  In  other  words,  they  guaranteed(a) 
that  these  assets  should  realise  the  amount.  Such  was  the  sub- 
stance of  the  two  deeds,  the  first  of  which,  according  to  the  pro- 
spectus, was  deposited  at  the  office.  Hardly  any  of  the  share- 
holders, however,  went  to  see  it,  and  of  these  only  one  appeared  to 

(a)  In  the  oonne  of  the  Lord  Ohanoellor's  judgment  in  the  oase,  he  thns  ezpreesed 
his  ofMnion  as  to  the  efifeot  of  the  proposed  eoheme :  **  The  soheme  wonld  be  reduced  to 
this.  We  are  in  a  state  of  insolToncy  to  the  extent  of  2,000,000^,  but  we  have  these 
4,000,000i^  owing  to  ns.  We  mast  have  time  to  get  these  4,000,000^  in :  we  will  set 
off  onr  1,000,000/1  which  is  due  to  ns  as  partners  agidnst  that  collection  of  debts  ;  we 
will  deal  with  the  250,000/.  also  as  entering  into  that  account,  and  so  far  reducing  the 
amount  which  we  are  ultimately  to  pay  to  you.  During  the  suspense  period  we  will 
try  if  we  can  get  in  these  4,000,000^,  or  we  will  get  in  as  much  as  we  can,  and  at  the 
end  of  the  time  we  will  guanntee  you  the  difference.  ....  The  company  must  take 
the  consequences  of  having  intrusted  their  moneys  to  persons  of  sanguine  temperament 
who  have  made  a  purchase  which  turns  out  to  be  a  bad  one ;  but  I  do  not  find  enough 
in  this  case  to  show  me  that  it  is  so  ridiculous  or  absurd,  or  that  there  is  such  crassa 
negKgentia  as  would  amount  to  fraud.** 
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have  read  it ;  and  he  did  not  attend  to  it  sufficiently  to  observe  the        ^^^ 
allasions  to  excepted  acconnts.     The  prosecutor  had  not  even      gubnbt 

looked  at  it ;  and  he  had  even  read  the  prospectus  with  so  little        

attention  that  he  was  under  the  impression  that  it  stated  posi-        ^^^9- 
tively  that  only  15Z.  a  share  would  be  called  up,  whereas  it  only      jfv^_ 
stated  that  no  more  was  intended  to  be  called  up.     Neither  he  Cotupiraof^ 
nor  any  other  of  the  shareholders  appeared  to  have  observed      Practice. 
the  allusion  in  the  prospectus  to  a  guarantee  of  any  deficiency  in 
the  assets  transferred. 

It  was  proposed  to  ask  fixe  prosecutor  and  other  shareholders 
called  whether,  if  they  had  seen  the  second  deed,  it  would  have 
deterred  them  from  taking  shares ;  but 

The  SolicUor-Chneral  (Sir  J.  Coleridge),  Sir  /.  Karslake,  and 
Mellish  objected ;  and 

CocEBUBK,  C.J.,  after  consulting  Hannen,  J.,  and  taking  time 
to  consider,  held  the  question  inadmissible. 

The  prosecutor  and  other  shareholders  admitted  that,  if  the 
prospectus  had  mentioned  both  deeds,  in  all  probability  they 
would  have  looked  at  neither. 

The  second  deed  was  not  completed  rmtil  the  27th  of  July, 
when  the  allotment  was  nearly  completed.  Both  deeds  were 
dated  of  that  day,  but  were  not  really  executed  until  more 
than  a  week  later.    In  the  mean  time  the  allotment  was  com- 

Sleted.  The  shareholders,  whose  names  were  laid  in  the  in- 
ictment,  including  the  prosecutor,  all  (except  one)  bought  their 
shares  afterwards,  and  were  not  original  allottees,  so  that  they 
did  not,  with  that  exception,  take  their  shares  from  the  directors, 
the  defendants. 

Just  after  the  execution  of  the  deeds  there  was  the  usual 
application  to  the  Stock-Exchange  Committee  for  a  settlement 
day.  They,  in  reply,  made  the  usual  application  for  the  proper 
documents  relating  to  the  formation  of  the  company.  The  direc- 
tors, by  a  minute,  directed  that  the  secretair  should  apply  to 
their  solicitor,  who  gave  him  the  articles  and  memorandum  of 
association,  the  prospectus,  and  the  first  deed  referred  to  in  it. 
In  doing  this,  he  said,  he  acted  on  his  own  responsibility,  without 
any  specific  directions  or  instructions  and  merely  because  it  was 
the  only  deed  referred  to  in  the  prospectus,  and  because  it  con- 
tained the  terms  of  the  transfer,  which  were  all  that  he  deemed 
material.  The  secretary  of  the  Stock  Exchange  stated  that  they 
would  have  expected  to  see  any  deed  containing  covenants  relating 
to  the  transfer  of  the  business  or  the  business  transferred.  There 
was  no  evidence  to  affect  any  of  the  directors  with  suppression  of 
the  deed. 

After  the  transfer,  the  amount  of  the  suspense  and  guarantee 
account  was  reduced  by  credits,  but  increased  by  further  advances 
on  the  old  accounts ;  and  at  the  time  of  the  failure  of  the  com- 
pany the  deficiency  upon  it  was  nearly  8,000,000!. 

Evidence  of  further  advances  on  the  old  accounts  was  given  as 
evidence  of  fraud,  but 

ff2 
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^w*'  CocKBURN,  C.J.,  observed  that   in  that  point  of  view  it  was 

GuRNBT.      exceedingly  remote. 

Moreover^  explanations  were  given^  whence  it  appeared  that 

1869.        these  advances  were  for  the  pnrpose  of  winding-up  the  accounts  ; 
Praud^     ^^f  ^^^  instance,  to  clear  off  incumbrances  on  securities,  Ac. 
Conxpiracy-^      It  was  attempted  to  prove  one  of  the  debts  fictitious,  but  the 
Practice,     attempt  failed;   and  there  was  no  other  evidence  of  actual  or 
intentional  fraud  offered,  or  attempted  to  be  offered. 

After  the  transfer,  the  company  carried  on  the  regular  business 
for  some  months,  from  the  1st  of  August,  1865,  to  the  10th  of  May, 
1866.  Down  to  that  day  there  was  no  deficiency  in  assets  so  as 
to  stop  discounts ;  and  discounts  to  the  amount  of  nearly  a  million 
took  place  within  the  last  ten  days.  But  during  the  last  four 
months  of  the  company's  existence  the  rate  of  interest  rose  from 
3  per  cent,  to  9  per  cent. ;  and  the  consequence  was  that,  though 
the  amount  of  business  was  the  same,  it  produced  no  profit,  as 
bills  could  not  be  rediscounted,  except  at  a  loss,  and  thus  the 
available  working  capital  was  reduced,  and  profits  were  destroyed. 
Moreover,  a  panic  arose,  in  consequence  of  which  4,000,000Z.  of 
.  deposits  were  withdrawn,  and  the  company  at  the  time  of  stoppage 
were  5,000,000Z.  the  worse;  that  is,  there  was  an  excess  of 
5,000,000Z.  of  deposits  withdrawn  over  deposits  made  during  that 
period.  The  result  was  that  on  the  10th  of  May,  1866,  tiie  com- 
pany had  to  stop,  and  was  put  in  course  of  liquidation.  Owing  to 
the  same  cause  the  assets  and  estates  were  not  realised  according 
to  the  estimates,  the  estates  being  sold  at  a  great  loss  under  their 
value. 

The  shareholders  having  been  called  on  to  contribute  to  the 
payment  of  creditors,  the  result  was  a  loss  to  the  shareholders  of 
nearly  8,000,000{.  (about  the  amount  deficient  on  the  doubtful 
assets) ;  that  was  the  sum  of  which,  according  to  the  case  for  the 
prosecution,  the  shareholders  had  been  "  defrauded.^' 

There  was,  however,  no  other  evidence  of  fraud  than  as  above 
stated. 

At  the  close  of  the  ca.se  for  the  prosecution, 

Mellish,  on  the  part  of  one  of  the  defendants,  one  of  the  new 
directors,  Mr.  Barclay,  applied  to  have  an  acquittal  directed,  on 
the  ground  that  he  was  no  party  to  the  preparation  or  issuing  of 
the  prospectus,  and  had  signed  neither  of  the  deeds,  so  that  he 
had  not  been  a  party  to  any  overt  act  of  fraud. 

CocKBUEN,  O.J.,  however,  observed  that,  assuming  the  con- 
spiracy alleged,  any  one  who  was  a  party  to  it  might  be  liabl0  for 
overt  acts  of  the  conspirators  to  which  he  had  not  been  privy, 
provided  that  they  were  in  pursuance  of  the  previous  desigi>. 
He  therefore  declined  to  direct  the  acquittal  of  a  defendant  on 
the  ground  suggested. 

The  Solicitor-Oenerdl  (Sir  J.  Coleridge)  then  addressed  the 
jury  for  the  defendants,  who  were  members  of  the  old  firm ;  the 
vendors  urging  that  there  was  not  only  no  evidence  of  fraud,  but 
that  all  the   evidence  disproved  it,  and  that  the  case  for  the 
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prosecation  rested  upon  manifest  fallaoies — ^the  fallacies   of  an         ^^' 
accountant.    Including  the  private  assets,  there  was  no  deficiency     GuiurET. 

and  no  insolyency ;  there  was  no  fraudulent  suppression  of  the       

fact  of  a  deficiency  in  the  trade  assets ;  on  the  contrary,  it  was        ^^^^- 
distinctly  indicated  on  the  face  of  the  prospectus  and  on  tne  face  of     Frauds 
the  first  deed.    The  second  deed  in  reality  disclosed  no  more  than  dmspiracjf- 
the  first,  and  at  all  erents  there  was  no  evidence  of  any  fraudulent     Practice, 
sappression  of  it  by  the  directors;   on  the  contrary,   it  was 
disproved.     Their  estimates  were  fair  and  honest ;  and  on  those 
estimates  there  was  no  deficiency ;  and  the  reason  of  the  ultimate 
deficiency  was  that  the  estates  were  realised  in  a  period  of  depres- 
sion caused  by  a  panic ;  and  the  real  cause  of  the  ruin  of  the 
company  was  the  withdrawal  of  deposits  in  consequence  of  the 
panic. 

Sir  J*.  Ka/rslake,  Melliah,  and  Qiffa/rd  addressed  the  jury  on 
behalf  of  the  other  defendants,  the  new  directors,  urging  the 
same  topics ;  and,  in  addition,  urging  that  they  could  have  had  no 
motive  to  join  a  concern  they  believed  to  be  worthless,  and  thus 
risk  their  ruin ;  and  that  therefore  it  must  be  presumed  that  they 
believed  the  concern  profitable,  a  belief  extremely  reasonable  and 
natural.  The  deficiency  in  the  assets  were  from  the  necessity  of 
selling  at  a  loss,  and  that  necessity  was  caused  by  a  panic,  and 
the  consequent  withdrawal  of  5,000,0002.  of  deposits. 
At  the  close  of  the  case,  which  lasted  nine  days, 
CocKBUBN,  O.J.,  summed  it  up  to  the  jury  as  follows : — ^My  first 
duty  will  be  to  state  to  you  the  law  upon  the  subject ;  and, 
in  the  first  place,  let  me  draw  your  attention  to  the  indict- 
ment upon  which  these  defendants  are  put  upon  their  trial. 
It  contains  various  counts,  between  some  of  which  and  others 
it  is  necessary  to  distinguish  with  regard  to  the  cases  of  the 
several  defendants.  The  first  six  counts  of  this  indictment  are 
framed  upon  a  recent  statute  (the  24  &  25  Vict.  c.  96,  s.  94), 
which,  provides  that,  '^  Whosoever,  being  a  director,  manager,  or 
public  officer  of  any  body  corporate  or  public  company,  shall  make, 
circulate,  or  publish,  or  concur  in  making,  circulating,  or  publish- 
ing, any  written  statement  or  account  which  he  shall  know  to  be 
&lse  in  any  material  particular,  with  intent  to  deceive  or  defraud 
any  member,  shareholder,  or  creditor  of  such  body  corporate  or 
public  company,  or  with  intent  to  induce  any  person  to  become  a 
shareholder  or  partner  therein,  or  to  intrust  or  advance  any  pro- 
perty to  such  body  corporate  or  public  company,  or  to  enter  into 
any.  security  for  the  benefit  thereof,  shall  be  guilty  of  a  mis- 
demeanor, and,  being  convicted  thereof,  shall  be  liable  at  the 
discretion  of  the  court  to  any  of  the  punishments  which  the  court 
may  award,  as  hereinbefore  last  mentioned.^'  After  those  counts, 
framed  upon  that  statute,  there  follow  counts  for  a  conspiracy  to 
publish  a  prospectus  with  intent  to  deceive  and  defraud.  These 
counts  being  for  a  conspiracy  to  commit  the  statutory  offence  to 
which  I  have  just  been  referring,  the  counsel  for  the  defendants 
are,  no  doubt,  right  in  supposing  that  they  were  introduced  for 
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Bw.       the  purpose  of  meeting  the  possible  defence  that  the  defendants, 
GuBiiBT.     having  been  put  upon  their  oaths  in  proceedings  in  the  Court  of 

*      Chancery^  might  have  had  an  answer  on  the  statute^  inasmuch  as 

1869.        it  contains  an  express  provision  of  indemnity  in  respect  of  matters 
Frmtdr--     whioh  have  been  disclosed  by  directors  or  parties  in  a  similar 
Cotupirac^^  position  in  the  course  of  such  proceedings.     The  only  material 
Practice,     difference  in  the  present  case  is  this,  that  one  of  these  defendants, 
Mr.  Barclay,  cannot  be  convicted  upon  the  first  six  counts — ^and, 
if  the  case  had  rested  upon  those  counts,  I  should,  when  appli- 
cation was  made  by  his  learned  counsel  on  his  behalf  to  me,  have 
directed  an  acquittal — ^because  it  is  quite  clear,  upon  the  evidence, 
that  Mr.  Barclay  had  nothing  to  do  with  the  publishing  of  this 
prospectus.     Having  become  a  member  and  a  director  of  the 
company,  he  left  the  country  before  the  prospectus  was  taken  in 
hand ;  and,  therefore,  he  cannot  be  convicted  of  having  published 
or  concurred  in  publishing  the  prospectus  in  question.     But  when 
we  come  to  the  counts  for  conspiracy,  the  case  stands  otherwise ; 
and  I  could  not    consent,   therefore,   to  the    application  that 
Mr.  Barclay  should  be  at  once  dismissed  from  this  trial.     For  if 
once  a  conspiracy  to  do  an  unlawful  act  exists,  and  that  conspiracy 
is  to  be  carried  out  by  such  means  as  will  effectuate  its  accom- 
plishment, whatever  is  done  by  any  of  the  parties  to  it,  with  a  view 
to  further  and  carry  out  its  objects,  is  the  act  of  all ;   and,  there- 
fore, if  you  should  be  of  opinion  by  and  by  that  there  was  a  con- 
spiracy here  to  carry  out  the  fraudulent  purpose  ascribed  to  these 
defendants,  and  you  believe  Mr.  Barclay  to  have  been  a  party  to 
that  conspiracy,  the  publication  of  the  prospectus  being  alleged  to 
have  been  an  act  done  in  furtherance  of  the  conspiracy,  Mr.  Bar- 
clay will  be  liable,  like  the  rest,  to  be  convicted  on  the  conspiracy 
counts.     Besides  the  counts  for  conspiracy  to  commit  the  statutory 
offence,  there  are  some  more  general  counts  for  conspiracy — one 
for  a  conspiracy  to  publish  a  prospectus  known  to  be  false,  with 
intent  to  excite  in  the  public  mind  a  belief  that  the  company  was 
carrying  on  a  prosperous  business,  and  that  its  affairs  were  in  a 
sound  and  prosperous  condition,  with  intent  to  induce  persons 
ignorant  of  its  condition  to  become  shareholders ;  and  that  the 
defendants  did  thereby  induce  Dr.  Thom,  the  prosecutor,  to  take 
shares.     There  are  similar  counts  with  respect  to  other  parties. 
Now  as  to  these  counts,  I  must  teU  you  that,  with  the  exception 
of  one  or  two  of  the  persons  to  whom  these  counts  individually 
refer,  I  am  of  opinion  that  these  counts  cannot  be  sustained.     I 
quite  agree,  as  I  shall  presently  more  particularly  point  out,  that 
where  there  is  a  conspiracy  to  defraud  the  world  at  large,  it  is 
quite  enough  that  a  person  is  induced  to  part  with  his  money  to 
entitle  him  to  say  that  there  has  been  a  conspiracy  against  him. 
But  with  regard  to  the  case  of  Dr.  Thom,  and  several  of  the 
other  parties,  they  were  not  brought  into  contact  with  the  defen- 
dants at  all.     They  did  not  take  their  shares  from  the  company ; 
they  went  into  the  market,  and  bought  from  other  persons.    Their 
vendors  might  have  said,  '^  There  was  a  conspiracy  to  defraud 
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as ; "  bat  it  cannot  be  said  that  there  was  a  conspiracy  to  defraud  ^"^ 
individual  persons  who  never  were  bronght  into  contact  with  the  Guuin. 
company.  The  conspiracy  was  to  defraud  those  who  would  part  — 
with  their  money  as  the  price  of  the  shares  and  hand  it  over  to  ^^- 
the  company  as  the  recipients  of  the  price.  Not^  however^  that  Frauds 
this  will  make  any  material  difference  in  this  case ;  because  there  Gtm^micy- 
certainly  is  one  person  of  those  to  whom  these  counts  relate  who  -'^weios. 
bought  immediately  of  the  company — ^I  mean  Mr.  Beard ;  and 
of  course  a  conviction  on  one  count  would  be  just  as  good 
as  a  conviction  on  the  others.  Therefore^  although  I  think  it 
necessary  to  point  out  the  distinction  as  I  go  along^  it  would 
have  no  material  influence  on  the  ultimate  decision  of  this  case, 
^here  is  then  a  general  count  for  conspiracy  to  publish  a  prospec- 
tus known  to  be  false  in  material  particulars,  with  intent  to 
defraud  and  deceive  generally,  and  to  induce  persons  to  become 
shareholders.  Then  there  are  certain  counts  for  obtaining  money 
by  fifidse  pretences,  first  fi^m  Dr.  Thom,  and  then  from  the  other 
persons  who  bought  shares,  and  whose  names  have  been  intro- 
duced in  the  course  of  this  discussion.  Here  I  again  make  the 
distinction,  which  I  have  before  pointed  out.  Then  there  is  a 
count — ^the  last  count  in  this  indictment — which  is  general  in  its 
terms,  and  which  sets  out  the  particulars  in  which  the  prospectus 
is  said  to  have  been  false  and  miudulent,  and  to  which  therefore 
I  will  call  your  attention.  It  states  that  the  defendants  were 
directors  of  this  company;  that  they  contracted  to  purchase  a 
business  of  no  value  from  Samuel  Gumey  and  others  who  were 
unable  to  pay  their  debts ;  and  that,  contriving  to  make  it  appear 
to  persons  willing  to  purchase  shares  that  the  pecuniary  affairs  of 
the  company  were  prosperous,  and  the  business  of  the  &rm  solvent 
and  prosperous,  and  intending  to  deceive  persons  who  should  be- 
come shiureholders,  they  conspired  to  publish  the  prospectus,  and, 
with  intent  to  deceive  persons  willing  to  become  purchasers  of 
shares,  falsely  pretended,  first,  that  it  was  not  necessary  to  call  up 
more  than  15^  a  share ;  secondly,  that  the  pecuniary  afiiairs  of 
the  firm  were  prosperous ;  thirdly,  that  the  business  was  worth 
500,0002 ;  fourthly,  that  three  members  of  the  firm  had  consented 
to  join  the  board,  and  would  retain  a  large  pecuniary  interest ;  and 
that  the  defendants  did,  by  the  false  prospectus  and  false  pre- 
tences, induce  Dr.  Thorn  and  others  to  purchase  shares.  Gentle- 
men, that  count  contaiuB  really  the  substance  of  the  charge  against 
the  defendants  on  the  present  occasion ;  and  the  charge  spread 
over  the  numerous  counts  of  this  indictment  and  reproduced  in  a 
variety  of  forms,  really  in  substance  is  that  which  was  stated  to 
you  by  the  learned  counsel  for  the  prosecution  in  his  opening.  It 
is  in  substance  this,  that  the  business  of  Overend,  Ghimey,  and 
Company  beiug  hopelessly  insolvent  and  worthless,  these  defen- 
dants, knowing  that  fact,  conspired  to  induce  persons  to  take 
shares  in  a  new  company,  to  which  that  business  should  be  trans- 
ferred, with  a  view  of  defrauding  and  cheating  the  persons  so 
taking  and  paying  for  their  shares  of  the  price  which  they  would 
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I^w}*        have  to  pay.     That  is  the  sum  and  eabstance  of  the  charge.     If 
GuKNsr      7^^  ^^^  believe  in  the  end  that  snch  a  conspiracy  did  in  fact 

'      exist,  that  this  bnsiness  was  worthless^  that  the  defendants  knew 

1869.  it  to  be  so^  and  knowing  it  to  be  worthless  as  of  value,  disposed  of 
Fraud—  it  with  intent  to  defraud  the  intended  shareholders  of  the  price 
CoMpiraof—  they  Were  to  pay  for  their  shares,  there  can  be  no  possible  doubt 
Practice,  that  they  have  committed  an  offence  against  the  law.  For  not 
only  does  the  act  of  Parliament  to  which  I  have  called  your  atten* 
tion  make,  whether  the  result  of  a  conspiracy  or  not,  the  pub- 
lishing of  statements  known  to  be  false,  in  order  to  induce  persons 
to  take  shares,  an  offence,  but  there  can  be  no  doubt,  upon  the 
general  law  of  the  land,  that  a  conspiracy  to  defraud  and  cheat  by 
means  of  false  pretences  is  an  offence,  and  an  offence  of  a  very 
serious  nature.  It  is  not  the  less  an  offence  because  it  is  directed 
against  society  at  large,  and  because  there  the  machinations  of  the 
conspirators  may  not  have  been  directed  against  particular  indivi- 
duals. If  a  number  of  persons  combine  and  confederate  to  cheat  a 
particular  individual,  there  can  be  no  doubt  that  that  is  a  criminal 
conspiracy  at  law.  It  is  not  the  less  so  because  the  individuals 
to  be  caught  and  to  be  deceived  are  not  individually  in  the  eye  and 
contemplation  of  the  conspirators.  That  was  settled  long  ago  in 
the  case  to  which  the  learned  counsel  for  the  prosecution  referred, 
the  case  of  Bex  v.  De  Berenger  and  others ;  and  whatever  remarks 
Mr.  Solicitor-General  may  have  made — and  I  do  not  at  all  contro- 
vert what  he  says — to  show  that  the  verdict  in  that  case  was 
unsatisfactory,  yet  there  can  be  no  doubt  that,  when  the  Court  of 
King's  Bench  came  to  consider  the  law  upon  the  subject,  their 
decision  was  founded  on  sound  and  wise  principles,  and  that  it 
has  since  been  received  and  ought  to  be  received  as  law — namely, 
that  it  is  not  because  a  conspiracy  to  defraud  is  directed  against 
the  general  public,  that  it  is  the  less  an  offence,  by  reason  that 
you  have  not  in  your  eye  a  particular  individual  who  is  to  be  de- 
frauded. Independently  of  which  it  is  quite  plain  that  any  conspiracy 
having  for  its  purpose  to  defraud  those  individuals  of  the  general 
public  who  may  be  caught  by  it,  is  a  continuing  conspiracy  until 
it  shall  have  arrived  at  its  accomplishment  and  completion.  As 
soon  as  the  particular  individual  is  brought  into  contact  with  the 
conspirators,  the  conspiracy,  which  before  was  general,  becomes, 
in  this  case,  if  I  may  use  the  expression,  individualised  and  fixed ; 
and  that  which  was  a  conspiracy  to  deceive  the  general  public 
becomes  a  conspiracy  to  deceive  and  defraud  the  particular 
individual.  Therefore,  gentlemen,  if  you  should  come  to  the 
conclusion  by  and  by  that  this  charge,  as  I  have  stated  the 
substance  of  it  to  you,  is  made  out,  you  need  not  trouble  yourselves 
about  the  counts  in  this  indictment.  There  are  counts  in  it  which 
will  sustain  the  charge,  and  in  pronouncing  a  general  verdict  of 
guilty,  you  need  not  trouble  yourself  with  distinguishing  between 
one  count  and  another,  although  I  have  thought  it  my  duty  to 
point  out  what  were  the  specific  charges  which  are  brought 
against  these  defendants.     Now,  gentlemen,  while  I  have  stated 
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the  law  to  you  as  I  conceive  it  to  be,  I  most  take  the  earliest        R«»« 
opportunity  which  the  case  affords  of  pointing  out  to  you  a  dis-      gd^Jbt. 

tinction  which  it  is  most  material  you  should  bear  in  mind.     We        

are  not  here  to  inquire  into  the  propriety  of  the  proceedings  of  the  ^^' 
defendants.  We  are  not  here  to  inquire  whether  there  may  have  jtvw— 
been  misrepresentations  or  concealment  of  which  the  shareholders  Cowpiracy- 
might  have  availed  themselves  in  a  civil  proceeding.  It  may  be  Practice. 
that  there  was  such  a  degree  of  misrepresentation  as  that,  if  an 
action  had  been  brought  upon  an  implied  warranty,  the  share- 
holder might  have  been  entitled  to  recover  back  the  price  he  had 
paid :  it  may  be  that,  alleging  that  the  consideration  for  which 
he  paid  his  price  had  wholly  failed,  he  might  have  been  entitled 
to  recover  back  that  price  :  that,  if  an  action  had  been  brought  to 
enforce  calls,  he  might  have  had  good  ground  for  resisting  the 
payment  asked  for.  That  is  not  what  we  are  inquiring  into.  In 
order  to  convict  the  defendants  upon  this  indictment,  you  must  be 
satisfied  that  there  was  a  deliberate  design  to  deceive  and  cheat  the 
public,  or  such  individuals  of  it  as  should  lend  themselves  to  the 
purpose.  Unless  you  are  satisfied  of  that,  you  cannot  convict  the 
defendants  upon  this  indictment.  In  consequence  of  one  or  two 
observations  addressed  to  me,  either  orally  or  in  writing  by  some 
members  of  the  jury,  it  has  occurred  to  me  more  than  once 
that  possibly  you  have  not  this  distinction  sufficiently  in  your 
minds.  In  a  case  of  this  kind,  we  are,  as  it  were,  upon  the  very 
confines  which  separate  the  civil  and  the  criminal  law ;  and  we 
must  take  care  that  we  do  not  overstep  the  boundary  line.  It  is 
one  thing  that  a  man  may  make  himself  liable  to  an  action,  or 
may  be  liable  to  have  a  contract  which  he  seeks  to  enforce  held 
to  be  vicious  and  bad,  because  he  had  stated  something  which 
went  beyond  the  exact  line  of  truth,  or  has  concealed  some  material 
fact  which  ought  to  have  been  made  known  to  the  other  con- 
tracting party :  more  than  this  is  required  to  support  this  charge. 
A  man  may  honestly  misrepresent,  that  is  to  say,  he  may 
state  as  true  something  which  he  believes  to  be  true,  but  which 
turns  out  to  be  untrue.  If  he  has  given  a  warranty,  or  has 
entered  into  a  civil  contract  upon  the  assumption  of  the  fact  in 
question,  he  may  be  liable  in  a  civil  action  to  be  defeated,  but 
that  would  not  be  sufficient  for  the  present  purpose.  Here  you 
must  be  satisfied  that  that  which  is  alleged  to  have  been  mis- 
represented was  known  to  the  defendants  to  be  false,  and  that, 
actiag  upon  that  knowledge,  and  with  the  deliberate  intention  to 
deceive  and  defraud,  they  did  that  which  is  alleged  to  have 
constituted  the  criminal  offence  on  which  they  are  now  put  on 
their  trial.  Having  pointed  out  these  distinctions  to  you,  I  go 
back  to  what  I  before  told  you  is  the  real  charge  in  this  case,  and 
you  will  see  that  it  involves  four  questions.  In  the  first  place, 
and  this  is  one  of  the  greatest  possible  importance,  what  was  the 
state  of  the  business  of  Overend,  Gumey,  and  Company  ?  Was  it 
the  worthless,  hopeless,  insolvent  business  which,  on  the  part  of  the 
prosecution,  it  has  been  represented  to  you  to  have  been  ?     If  it 
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Rk*       was,  was  its  condition  known  to  the  defendants  f    If  it  was^  Iiave 
Gu^sr      ^^y  misrepresented  its  state  and  condition  to  the  world  ?     K  so^ 

'      what  was  their  intention?    Was  it  thereby  to  deceive  persons 

1869.  into  taking  worthless  shares  and  paying  for  them  in  money, 
Fraud-^  whioh  money  was  to  be  appropriated  to  the  benefit  of  the  defen- 
Ctmgpircuy^  dants  7  Thoso  are  the  questions  which  appear  to  me  to  be  all 
Practice,  important  in  the  present  case^  and  I  will  take  them  in  the  order 
in  which  I  have  placed  them  before  yon.  In  the  first  place,  was 
this  business  at  the  time  of  the  transfer,  the  worthless  business 
which  the  prosecution  has  represented  it  to  be  7  In  order  to 
determine  that  question,  it  appears  to  me  necessary  to  go  some- 
what back  into  the  history  of  this  mercantile  estabUshment. 
That  the  house  of  Overend,  Ghimey,  and  Company  was  doing  a  vast, 
I  had  ahnost  said  a  gigantic  biismess,  for  very  many  years,  is  a 
fact  too  notorious  not  to  be  within  the  knowledge  of  every  one 
of  you.  But  it  is  not  unimportant  to  turn  to  the  figures,  in 
order  to  see  what  was  the  amount  of  business  actually  done  by 
that  house.  Now  it  appears  that  during  the  six  and  a  half  years 
which  elapsed  firom  the  year  1859  to  July  31,  1865,  both 
inclusive,  the  amount  of  money  turned  over  in  that  establishment 
amounted  to  1,115,876,1722.  From  1859  to  1864,  both  inclusive 
— I  leave  out  now  the  last  six  months  which  were  included  in 
the  former  figures — ^the  amount  of  money  turned  over  was 
9,885,000Z.  in  round  numbers,  and  the  profits  appear  to  have 
been  in  proportion  to  the  vast  amount  of  business  done.  In 
1851,  156,769Z.;  in  1852,  186,386Z.;  in  1853,  212,977Z.;  in 
1854,   153,500L;   in   1855,   155,2562.;  in  1856,   148,6171.;  in 

1857,  144,460Z.,  that  being  notoriously  an  unfavourable  year ;  in 

1858,  293,6282.;  in  1859,  442,0742.;  in  1860,  343,3732.  Now 
this  amount  of  profit  appears  to  have  been  divided  into  two 
branches,  one  being  appropriated  to  the  amount  to  be  divided 
for  the  profit  of  the  different  partners,  the  other  to  be  carried  to 
a  reserve  fiind.  It  stands,  as  the  ultimate  result,  that,  upon  an 
average  of  these  ten  years,  there  was  an  amount  of  220,0002. 
a  year  of  profits ;  and,  although  there  was  no  division  of  the 
profits  in  the  two  years,  1853  and  1857,  yet  there  was  on  the  ten 
years,  an  average  division  among  the  partners  of  136,0002.  per 
annum.  I  have  taken  you  through  the  table  of  profits  for  the  ten 
years  down  to  1860,  inclusive.  The  next  remarkable  feature  in  the 
final  history  of  this  case  is  this,  that  from  that  period  down  to  the 
termination  of  the  business  of  Overend,  Grumey,  and  Company, 
Limited,  the  working  earning  power  appears  never  to  have 
undergone  the  slightest  diminution;  and  yet,  during  1860,  1861, 
1862,  1863,  1864,  and  the  half  of  1865,  no  profits  appear  ever 
to  have  been  divided.  The  reason  of  that  is  now  well  known. 
The  £Bict  is  that  the  firm  had  sustained  most  grievous  losses  by 
reason  of  the  most  wild  and  insane  speculations.  I  presume  that 
about  1861,  although  there  was  the  usual  amount  of  business 
done,  from  which,  under  other  circumstances,  a  large  amount  of 
profit  would  have  resulted,  the  capital  began  to  be  absorbed  by 
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these  extravagant  speculations,  and  from  that  time  there  were  no        ^^* 
profits  divided,  and  by  the  middle  of  1865  a  state  of  things  had      qu^^. 

arisen,  that  upon  an  account  of  15,000,000Z.,  in  order  to  balance        

the  two  sides  of  the  account,  and  to  make  the  assets  correspond        ^^^* 

with  the  liabilities,  it  was  necessary  to  set  down  to  the  score  of     jjv^_ 

assets  a  sum  of  4,213,8962.,  which  consisted  of  bad,  or  at  all  Corupircus^ 

events  of  doubtful,  debts.    Not,  indeed,  that  the  whole  of  the     Practice. 

sum  of  4,213,896Z.,  which  constituted  the  present  deficit,  was  at 

that  time  believed  to  be  what  I  may  call  a  permanent  deficit.     It 

was  anticipated  and  believed,  so  far  as  I  can  judge,  that  upon 

that  sum  of  4,213,8962. — caU  it  for  the  sake  of  brevity  in  round 

numbers  four  millions  of  bad  and  doubtful  debts — ^there  would 

be  a  sum  of  one  million  in  round  numbers  to  be  recovered.    But, 

even  thus,  there  stood  upon  the  books  of  the  company  a  deficit 

of  at  least  three  millions  of  money.     Under  these  circumstances, 

what  was  to  be  done?     It  is  clear  that  upon  an  account  of 

fifteen  millions,  a  deficit  of  three  millions  is  neither  more  nor  less 

them  insolvency.     What,  then,  was  to  be  done?     It  was  plain 

that  at  any  moment  any  alarm  in  the  public  mind  about  the 

position  of  Overend,  Qnmey,  and  Company,  or  any  one  of  those 

crises  which  from  time  to  tune  take  place  in  commercial  history, 

and  which  might  cause  a  run  upon  this  establishment,  would 

bring  it  down  with  a  crash.     At  all  events  it  was  clear  that  it 

was  insolvent.     It  might  have  gone  on.     One  of  the  liquidators, 

I  think  Mr.  Harding,  said  that  he  saw  no  reason  why  in  this  state 

of  affairs  the  old  firm  should  not  have  gone  on.     But  would  it 

have  been  right  for  them  to  do  so  ?     I  think  most  assuredly  not. 

A  business  which  is  conducted  with  other  people's  money,  such 

as  the  business  of  a  banker  or  of  a  dealer  in  money,  if  it  comes 

to  that  pass  that  there  is  so  large  a  deficit  as  to  amount  to 

insolvency,  ought  at  once  to  be  brought  to  a  close.     The  man 

who  takes  your  money  or  mine,  which  he  is  bound  in  honesty  as 

well  as  in  law  to  restore,  when  he  knows  he  is  insolvent,  and 

that  if  he  should  be  called  upon  by  all  his  creditoi-s  to  pay  them 

to-morrow  he  could  not  do  it,  commits  a  fraud  upon  us.     I  think, 

therefore,  the  finli  was  perfectly  right  in  declining  to  go  on  under 

those  circumstances ;  and  Mr.  John  Henry  Gumey  was  perfectly 

right  in  declining,  as  we  find  from  his  uncle's  letters  that  he  did, 

to  continue  the  business  of  Overend,  Qnmey,  and  Company,  under 

the  then  existing  circumstances.     But,  then,  what  was  to  be  done  ? 

There  was  one  alternative,  which  is  that  which  Dr.  Kenealy,  on 

the  part  of  the  prosecution,  said  ought  to  have  been  adopted 

— ^namely,  bankruptcy.     They  might  have  become  bankrupt,  and 

paid  what  they  could  in  the  pound — ^realised  upon  their  large 

estates,  and  paid  their  creditors  as  far  as  the  assets  of  the  firm 

and  their  own  private  property  would  go.     But  I  cannot  help 

thinking  that  we  ought  to  make  some  allowance  for  men  who, 

under  the  circumstances  in  which  the  defendants — ^at  least  the 

old  firm — ^were  placed,  hesitated  to  adopt  that  alternative.     The 

effect  of  it  must  of  course  have  been  to  destroy  the  concern ;  the 
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Rbq.       business  would  have  been  scattered  to  the  winds^  the  name  woald 
GuiufBT      ^^®  been   lost,   and  this  was  what   men  in   the   position  of 

'      the  Messrs.  Gnmej,  with  sach  a  business,  with  such  a  name, 

1869.  would  naturally  shrink  from  if  it  could  possibly  be  avoided.  One 
f~\^  cannot  blame  them,  therefore,  if  there  were  any  other  course 
Cofupircuy^  Open  to  them,  that  they  did  not  adopt  the  alternatiye  which 
Practici.  it  is  now  Suggested  they  should  have  pursued.  What,  then,  is  to 
be  done  by  a  man  who  has  a  good  business,  but  who  by  some  un- 
foreseen circumstance — the  &ilure  of  debtors,  or  the  failure  of 
enterprises  in  which  he  has  embarked  capital — ^finds  himself  in  a 
position  in  which  he  cannot  balance  the  two  sides  of  his  accounts, 
and  who,  therefore,  if  he  were  called  upon  to  meet  his  creditors 
to-morrow,  would  not  be  in  a  position  to  do  it?  What  is  the 
course  to  be  adopted  under  those  circumstances  ?  You  may  either 
sell  your  business  for  what  it  will  fetch,  but  which  may  possibly 
involve  a  considerable  sacrifice — or  you  may  do — ^what  I  believe  is 
the  course  usually  adopted  under  such  circumstances — endeavom* 
to  obtain  some  new  partner  or  partners  who  will  bring  in  capital 
to  supply  the  existing  deficit,  and  to  whom  you,  who  were  before 
the  sole  and  exclusive  proprietor,  must  then  make  over  a  portion 
of  it  in  consideration  of  the  price  which  they  pay,  in  order  to 
effect  the  restoration  of  the  business  to  its  fvHH  activity  and 
power.  Now,  nobody,  I  think,  can  doubt  that  such  a  course  is 
perfectly  legitimate,  provided  always  that  the  man  who  has  to 
dispose  of  the  business,  or  who  has  to  take  in  fresh  partners,  is 
perfectly  honest  and  open,  and  fully  makes  known  to  the  person 
with  whom  he  proposes  to  have  one  or  other  of  these  transactions, 
nil  the  circumstances  which  are  necessary  to  enable  the  person 
who  is  to  buy  the  business  or  to  come  into  it,  fully  to  appreciate 
all  its  meri^  or  demerits,  what  he  takes  upon  himself  in  the 
shape  of  liabilities,  and  what  he  is  likely  to  realise  in  the  shape  of 
prospective  advantage.  But  if,  on  the  other  hand,  the  person  who 
finds  himself  in  the  position  to  which  I  have  referred  is  guilty  of 
deliberate  misrepresentation  for  the  purpose  of  fraud;  if  he 
knows  that  his  business  is  not  only  insolvent  for  the  moment, 
but  that  it  is  to  all  intents  and  purposes  unsound  and  hopelessly 
insolvent,  if  he  misrepresents  its  true  state  or  has  recourse  to 
artifice  or  concealment  to  prevent  the  other  party  from  knowing 
what  is  the  true  condition  of  things,  he  is  gmlty  of  fraud ;  and  ^ 
a  body  of  men  combine  to  carry  out  such  an  iniquitous  proceed- 
ing they  are  guilty  of  a  conspiracy  in  the  eye  oi  the  law.  You 
must,  if  you  please,  take  pains  to  form  your  own  judgment  as  to 
which  of  these  two  courses  it  was  which  the  defendants  in  this 
instance  pursued.  Now,  they  made  up  their  minds  to  dispose  of 
this  business,  but,  at  the  same  time  to  retain  an  interest  in  it. 
They  proposed  to  dispose  of  the  concern  to  a  Joint-Stock  Com- 
pany, but  to  take  a  given  number  of  shares  in  the  undertaking 
themselves.  In  what  form  and  in  what  term&  ought  they  to  have 
made  the  proposal  to  those  whom  they  invited  to  join  them  in  the 
new  undertaking,  so  as  to  make  the  ti*ue  state  of  the  case  per- 


CRIMINAL  LAW   GASES.  445 

fectly  intelligible  and  known  to  the  persons  with  whom  they  were        Rw»- 
dealing  ?     Suppose  the  case  were  between  one  or  two  individuals      Qu^iBT. 

possessed  of  such  a  business  and  one  or  two  others  to  whom  they        * 

proposed  to  join  them  in  their  business,  what  would  th^  say  f  1869. 
*'  Here  is  a  business  of  vast  earning  power,  capable  of  producing,  Frauds 
and  which  has  produced  during  a  series  of  years,  such  and  such  Conspiracjf- 
an  amount  of  profit ;  but  it  is  crippled  by  losses  which  have  ab-  Practice. 
sorbed  a  portion  of  its  capital,  and  it  is  not  in  a  present  position 
to  go  on  as  it  ought  to  do :  upon  an  account  of  fifteen  millions 
there  is  a  present  deficit  of  four  millions,  and  an  eventual  deficit 
of  three  millions.  We  propose  to  sell  this  business  and  to  take  a 
share  in  it  under  the  new  form.  With  regard,  however,  to  three 
millions  we  will  reduce  it  thus :  we  are  creditors  of  the  partner- 
ship in  our  individual  capacity  to  the  extent  of  one  million  in 
round  numbers ;  that  mimon  stands  upon  the  debtor  side  of  the 
account,  and  it  is  by  reason  that  it  so  stands  upon  the  side  of  the 
account  which  represents  liabilities,  that  after  we  shall  have  taken 
credit  for  the  million  which  will  hereafter  be  realised  upon  the 
bad  debts  there  will  still  remain  a  deficit  of  three  millions.  Now, 
we  propose  to  you  that,  instead  of  this  deficit  thus  standing  at 
three  millions,  we  will  write  out  the  million  which  stands  to  our 
private  credit  and  to  the  debit  of  the  firm,  the  effect  being  that  if 
that  million  be  deducted  from  the  amount  of  liabilities  the  latter 
liabilities  will  be  reduced  to  two  miUions.  That  being  so,  we  ask 
500,000Z.  for  the  transfer  of  this  business.''  Still,  you  see,  there 
would  remain  the  deficit  of  two  millions.  But  suppose  the  old 
proprietors  should  say  this  :  "  You  know  who  we  are,  you  know 
that  we  are  men  of  great  wealth,  of  large  landed  and  personal 
property,  that  we  are  good  for  two  millions :  we  will  guarantee 
that  in  a  certain  space  of  time,  namely,  in  three  and  a  half  years, 
whatever  shall  prove  deficient  upon  the  assets  now  standing  in  the 
account  we,  out  of  our  private  property,  though  it  may  cost  us 
the  sacrifice  of  every  shilling's  worth  of  it,  will  make  good  the 
deficiency,  so  that  none  shall  remain."  But  then  they  would  be 
told — ^true  it  is  that  upon  the  present  state  of  the  firm's  accounts 
in  the  way  you  represent  things  there  will  be  a  deficit  only  of  two 
millions,  and  true  it  is  that  your  property  may  be  sufficient  to 
cover  that  deficit ;  but  in  addition  to  the  actual  existing  liabilities 
there  is  a  large  amount  of  contingent  liability,  namely  a  million 
which  you  have  guaranteed  to  other  parties,  and  your  private 
property,  though  it  may  be  worth  two  millions,  would  have  to  be 
answerable  in  respect  of  those  guarantees,  just  as  much  as  accord- 
ing to  your  proposal  it  would  be  answerable  [for  the  deficit  in  our 
account..  This  would,  no  doubt,  be  true ;  and  the  result  would 
be,  that  the  property  being  valued  at  two  millions,  and  there  being 
an  admitted  deficit  of  two  millions,  there  will  only  be  sufficient  to 
satisfy  one  million  of  that  deficit.  The  result  of  these  things, 
therefore,  is  that  there  would  still  remain  a  deficit  of  a  million. 
This  I  tEkke  to  be  the  result  of  these  figures,  assuming — a  question 
to  which  I  shall  come  presently — that  these  figures  are  such  as 
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Rw.       you  can  rely  upon.    The  present  deficit  of  four  millions^  reduced 
GuwixT.     ^  three  millions  by  the  estimated  yalue  of  the  doubtful  debts^ 

'      is  again  reduced  to  two  millions  by  striking  out  from  the  liability 

1869.       Bide  of  the  account  that  which  stands  in  the  private  ledger  as  due 
f\^^     to  the  individual  partners^  and  to  meet  that  deficit  of  two 
Conspiracy^  milliouSj  you  havo  the  guarantee  of  all  the  property  of  the  old 
Practice,     firm.     But  the  value  of  this  property,  on  the  other  hand,  is  again 
reduced  in  value  to  one  million  by  reason  of  the  guarantee  given 
to  other  parties  to  the  extent  of  a  million.     That  being  so,  the 
property  of  the  firm  would  be  effectual  as  a  guarantee  for  one 
million  only,  and  that  there  would  be  still  a  deficit  of  a  million. 
Now,  gentlemen,  suppose  that  that  is  the  result  of  the  fig^ures,  and 
that  there  is  a  deficit  of  a  million,  which  is  certain  to  fall  sooner  or 
later  upon  the  new  partners  whom  it  is  proposed  to  introduce.  Was 
this  business,  to  the  persons  to  whom  it  was  proposed  to  come 
into  it,  of  sufficient  value  to  make  it  worth  their  while  to  put  down 
a  million  of  money  in  order  to  meet  the  existing  deficit  f  To  make 
the  proposal  more  palatable  the  old  firm  further  offers  this :  the 
business  is  worth  at  least  500,000!.,  after  taking  all  the  draw- 
backs which  can  possibly  attach  to  it  into  consideration,  and  we 
ask  you  500,000Z.  for  it ;  but  we  will  do  this  with  you ;  we  will 
not  ask  you  to  pay  a  farthing  of  the  amount  in  cash;  we  will 
dispose  of  it  in  this  way :  250,0002.  shall  simply  be  ours  on  paper 
against  the  guarantee  which  we  give  you  to  make  good  out  of 
our  private  property  the  deficit  which  will  remain.     We  will 
agree  to  write  the  250,000Z.  off  against  that  guarantee ;  you  will, 
therefore,   not  have  to  pay  us  a  farthing  of  it  in  cash.     As 
regards  the  other  250,0002.  we  will  take  it  in  shares,  upon  which 
15Z.  shall  be  taken  to  have  been  paid  up.     The  number  of 
shares  which  you  will  thus  appropriate  to  us  will  make  up  this 
250,000!.;  but,  even  then,  we  don't  ask  you  to  hand  over  the 
shares  to  us ;  they  shall  be  hypothecated  to  the  same  guarantee, 
they  shall  remain  in  your  possession,  and  if  we  fail  in  any  of  our 
engagements  to  you,  you  shall  be  at  liberty  at  once  to  turn  these 
shares  into  money,  to  take  them  into  the  market  and  dispose  of 
them  at  what  price  you  can  get,  and  you  shall  set  off  the  proceeds 
against  whatever  claim  you  may  hereafter  have  upon  us.     The 
result  then  upon  this  arrangement  is,  that  the  business,  with  its 
working  and  earning  power  wholly  undiminished,  is,  according  to 
the  terms  of  the  bargain,  to  be  transferred  to  the  new  proprietors 
without  their  having  to  pay  to  the  old  one  a  single  farthing  in  the 
shape  of  cash ;  but  the  latter  have  to  introduce  a  million  in  order 
to  make  good  the  deficiency  which  may  be  calculated  to  remain 
after  eveivthing  has  been  done  which  could  be  done  on  the  part 
of  the  ola  firm  to  liquidate  the  amount  of  deficit  which  would 
still  remain.    Was  tins  a  worthless  thing,  or  was  it  not  ?     Now 
that  is  a  matter,  gentlemen,  which  you  are  so  fully  competent  to 

i'udge  of  that  I  will  not  dwell  longer  upon  this  part  of  the  case. 
!f  the  earning  power  of  this  company  was  unduninished,  if  the 
profits  which  they  had  made  in  past  years,  when  it  was  not 
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hampered  by  all  the  dead  weight  of  this  nnfortanate  mass  of  bad        ^"°- 
debts  arising  from  impradent  specnlations  were  capable  of  being     om^r. 

made  again — ^if  its  power  of  earning  profit^  which  yon  may  take        

at  something  like  200,000Z.  a  year  or  very  near  it,  remained  ^^^- 
as  it  was  before,  and  what  was  required — ^there  being  no  present  Frauds 
outlay  of  cash  to  satisfy  the  past  proprietors— *wa8  simply  the  Contpiraof— 
introduction  of  a  million  of  money  to  cover  the  eventual  deficit,  Practice, 
and  to  enable  the  company  to  go  on — ^was  it  worth  any  one^s  while 
to  give  that  million  of  money  so  to  be  introduced  into  the 
business?  a  question  to  be  determined,  I  apprehend,  by  the 
business  which  would  be  done,  and  the  amotmt  of  profit  which 
would  be  realised  in  the  working  of  that  business.  Suppose 
that  one  of  you  had  been  a  large  capitalist — ^I  mean  a  capiittlist 
to  whom  hundreds  of  thousand  are  as  nothing;  and  that  not 
yet  tired  of  business  you  had  been  disposed  to  apply  your 
capital  to  what  appeared  a  prudent  and  advantageous  speculation, 
and  that  the  affairs  of  this  company,  as  I  have  just  placed  them 
before  you,  had  been  brought  to  your  knowlec^,  and  you  had 
been  told  that  you  need  not  pay  a  single  shilUng  of  the  price 
down,  but  that  it  would  be  necessary  for  you  to  introduce  a 
milUon  of  money  into  the  business  to  enable  you  to  go  on,  and 
that  then,  upon  looking  to  the  affidrs  and  the  accounts  of  the 
company,  you  had  seen  that  it  had  done  for  years  the  amount  of 
business  to  which  I  have  referred,  that  it  had  done  that  during 
a  long  series  of  years,  until  it  got  into  these  difficulties,  arising 
from  special  circumstances  having  no  connection  with  the  legiti- 
mate or  proper  business  of  the  firm,  and  you  had  found  that  it 
had  made  that  amount  of  profits  and  you  had  had  a  million  at 
your  disposal,  would  you  have  thought  it  worth  while  or  not  to 
enter  into  the  speculation,  or  would  you  have  treated  a  proposal 
to  you  to  enter  into  it  upon  those  terms  as  a  delusive  and 
fraudulent  proposal,  intended  only  to  cheat  you  out  of  the  money 
you  were  to  introduce  f  And,  observe,  that  having  brought  the 
balance,  the  ultimate  deficit,  down  to  a  million,  as  I  think  these 
figures  do  bring  it  out,  the  sum  which  the  new  company  or  the 
new  shareholders  were  to  introduce  was  just  the  very  sum  or 
only  a  little  in  excess  of  that  to  which  I  have  been  referring, 
namely,  1,250,000{.;  that  was  the  sum  which  the  shareholders 
were  to  bring  in.  The  total  amount  you  know  was  to  be  15Z. 
paid  upon  each  share,  or  1,500,000{. ;  250,0002.  of  that  was  to  be 
written  off,  or,  at  aU  events,  locked  up,  as  regards  the  shares 
which  would  be  allotted  to  the  three  original  old  proprietors.  Then 
there  remained  a  balance  of  1,250,0002.  which  the  shareholders 
would  have  to  bring  into  this  concern  in  order  to  balance  the 
deficit  which  it  was  contemplated  would  eventually  remain,  and 
to  enable  the  business  to  go  on  without  any  difficulty  or  appre-^ 

hension  of  any  impending  Sanger.  Of  oonrse,  genUemen,  eveiy- 
thing  turns  upon  whether  these  figures  can  be  relied  upon  or  not. 
The  learned  counsel  for  the  prosecution  would  here  interpose  and 
say,  granted  that  if  these  figures  are  correct  and  you  can  make  out 
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Rn.  that  all  that  was  wanted  was  the  million  in  order  to  set  a 
OoKTBT.  S^^S  which  was  capable  of  prodnciug  200,0001.  a  year,  although 
— .  '  every  one  might  not  perhaps  like  to  enter  into  such  a  speculation, 
1M9.  no  one  can  well  say  that  such  a  proposal  was  frandolent,  or  that 
fVmtd^  such  an  arrangement  and  bargain,  if  made,  was  a  mere  handing 
Can^iraey^  OTor  of  a  Worthless  and  hopelessly  insolvent  business.  But 
Practice,  then,  the  learned  counsel  says,  ''I  deny  the  accuracy  of  those 
figures.  In  the  first  place,  the  assets  were  estimated  at  a 
million;  but  they  produced,  when  they  came  to  be  realised, 
only  half  that  amount.  The  private  fortunes  of  the  old  partners 
were  estimated  at  2,200,000Z. — call  it  in  round  numbers  two 
millions— and  they  have  produced  only  700,000i.  or  800,000Z. 
And  that  as  to  the  earning  power  of  the  business,  you  talk  of  its 
profits ;  the  real  ffuH)  is,  that  the  business  collapsed  from  its  own 
inherent  rottenness  in  the  course  of  nine  months  after  the  new 
company  was  called  into  existence.^^  In  the  first  place,  when  it 
is  said  that  the  private  estates  of  the  old  partners  only  realised 
700,000Z.  or  800,0001.,  we  must  add  to  that  a  sum  of  several 
hundred  thousand  pounds — ^in  round  numbers  I  may  state  it  as 
half  a  million — ^which  was  realised  before  the  fall  of  the  company, 
and  which  was  carried  to  the  credit  of  the  guarantee  account ; 
and  yet  it  remains  perfectly  true  that  the  assets  and  the  private 
property  have  not  realised  by  any  means  what  was  expected. 
But  then  we  must  take  into  account  the  circumstances  under 
which  they  were  sold.  We  are  told  that  the  circumstances  under 
which  they  were  realised  were  most  disadvantageous,  that  the  time 
has  been  bad  for  realising  upon  anything  and  everything,  and 
that  this  applies  both  to  the  doubtful  debts,  and  the  securities  held 
in  respect  of  them,  and  also  to  the  estates  and  private  property 
of  the  partners.  Now,  you  know,  gentlemen,  much  better  than 
I  can  pretend  to  know,  from  your  own  acquaintauce  with  the 
commercial  world,  whether  it  is  true  that  property  which  has  had 
to  be  realised  within  the  last  two  or  three  years  has  been  realised 
under  very  disadvantageous  circumstances.  We  know,  from  the 
historv  of  the  commerce  and  trade  of  this  country,  that  occasional 
periods  do  occur  in  which,  after  great  commercial  activity,  reaction 
takes  place,  when  everything  is  as  it  were  stagnant,  when 
fortunes  not  being  made,  landed  estates  are  not  so  much  in 
demand,  when,  in  fact,  there  are  more  sellers  than  there  are  buyers, 
and  when  goods  and  property  of  every  description,  especially  if 

!rou  have  to  realise  under  le^al  process  or  legal  obligation,  fetch  far 
ess  than  they  would  do  if  sold  at  a  more  prosperous  time  and 
under  more  favourable  cirx)umstances.  We  have  been  told  by  both 
the  official  liquidators,  persons  fix>m  their  position  well  qualified 
to  form  a  judgment  upon  such  matters,  that  property  of  every  sort 
and  kind,  especially  property  which  had  to  be  realised  under  such 
circumstances,  has  been  sold  at  a  very  great  disadvantage.  Of 
that  you  will  form  your  own  judgment.  Then,  again,  with  regard 
to  the  collapse  of  ^e  business  as  to  which  Dr.  Kenealy  has  re- 
ferred :  undoubtedly  it  has  collapsed.     It  collapsed  at  the  end  of 
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nine  months ;  bat  was  that  owing  to  what  has  been  termed  its        Rbq. 
inherent  rottenness,  or  was  it   owing  to   extrinsic  causes?     It      Guenet 

certainly  did  not  do  less  than  it  had  done  before,  for  we  find        

that  in  a  period  of  nine  months  166  millions  of  money  were  i^<>^* 
tamed  over.  Yoa  will  find  that  in  that  time  there  were  ^jvawj— 
bills  of  exchange  taken  to  the  amonnt  of  fifty-six  millions,  Conspiraof- 
which  would  be  at  the  rate  of  seventy-five  millions  a  year — an  Practice, 
amount  not  exceeded,  I  think,  in  any  of  those  years  when  the 
prosperity  of  the  house  was  altogether  untouched.  The  working 
power,  therefore,  being  undiminished,  I  must  say  that-  I  do 
not  see  how  you  can  ascribe  to  the  inherent  rottenness  of  the 
concern  the  rapid  termination  of  its  existence,  which  took  place 
in  May,  1866.  It  has  been  pointed  out,  and  very  properly 
so,  that  whatever  may  have  been  the  amount  of  business  done 
daring  this  period,  the  profits  were,  comparatively  speaking, 
nothing.  It  does  not  appear  that  in  that  nine  months  the  profits 
exceeded  4000Z.  But  then  it  is  said  on  the  part  of  the  defendants. 
All  this  is  capable  of  easy  explanation.  We  went  on  doing 
well  until  the  month  of  January.  From  the  1st  of  August,  in  the 
preceding  year,  to  the  13th  of  January,  our  deposits  continued 
to  increase,  and  our  business  sustained  no  diminution  ;  but  early 
in  1866  a  combination  of  causes  tended  to  work  mischief  to  our 
concern.  In  the  first  place,  the  interest  on  money  gradually 
increased  ;  the  difference  was  that  between  three  and  a  half  per 
cent.,  which  was  the  interest  on  money  when  we  began,  and 
eight  per  cent.,  which  was  the  height  to  which  interest  attained 
before  we  stopped.  This  will  account  for  the  poverty  of  our  pro- 
fits, inasmnch  as  a  great  portion  of  our  business  must  be  done  by 
rediscounting ;  and  if  you  have  the  rate  of  interest  increasing 
upon  you  beyond  that  which  you  have  asked  for  the  bills  you 
have  taken,  it  is  clear  that,  instead  of  making  a  profit,  you  must 
realise  a  loss.  Therefore,  say  the  defendants,  the  calamity  of  that 
period  has  a  very  powerfal  cause  in  preventing  as  from  realising 
the  profits  we  otherwise  should  have  done ;  but  the  great  cause 
which  led  to  our  downfall  was  the  alarm  which  sprang  up  in  the 
public  mind,  and  which  has  nothing  on  earth  to  do  with  the 
intrinsic  state  of  our  business.  About  that  time  it  began  to  be 
bruited  abroad  that  some  of  the  Messrs.  Gumeys  were  realising 
their  property.  This  inspired  alarm  and  distrust ;  persons  who 
had  money  standing  with  us  immediately  proceeded  to  withdraw 
it,  and  in  the  four  months  between  the  13th  of  January  and  the 
10th  of  May,  when  we  finally  stopped,  no  less  a  sum  than  four 
millions  was  withdrawn  from  our  coffers,  a   sum  sufficient  to 

Earalyse  any  establishment,  no  matter  how  sound,  how  solvent,  or 
ow  flourishing  it  might  hetve  been.  Grentlemen,  if  you  believe 
the  statement  that  four  millions  were  actually  withdrawn  in  the 
four  months  preceding  the  down&Il  of  the  company,  I  think  we 
have  a  circumstance  which  sufficiently  accounts  for  the  catastrophe 
which  followed.  It  will  be  for  you,  gentlemen,  to  say,  under  the 
circumstances,  whether  you  can,  as  reasonable  men,  entertain  any 

VOL.  XI.  0  0 
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Rbo.         doabt  that  the  statistic  book  does  truly  represent  this  part  of  the 

^-  company^B  affairs^  and  that  in  fact  there  was  withdrawn  in  the 

GpR!tET.      period  to  which  I  am  referring,  namely  in  the  four  months^  a  sum 

1869.        of  four  millions.     In  that  case  it  will  be  for  you  to  say  whether 

you  believe  that  the  limited  company  broke  down  from  circnm- 

C^irplmcv—  stances  necessarily  inherent  in  its  pecuniary  constitution  or 
Practice,  whether  it  broke  down  from  a  combination  of  external  causes 
which  could  not  be  reasonably  anticipated  at  the  time  the 
bargain  between  the  old  firm  and  the  new  company  was  entered 
into.  We  are  not  now  considering  whether  the  old  firm  kept  their 
books  with  that  commercial  accuracy^  or  according  to  that  com- 
mercial practice^  which  you  would  desire  to  uphold^  and  I  further 
must  point  out  to  you  that  these  accounts  of  profits  are  of  old 
date^  going  back  as  far  as  the  year  1850  and  1851^  and  therefore^ 
in  whatever  form  they  appear^  can  you  doubt  that  those  entries, 
which  are  found  by  the  official  liquidator  in  the  account  books  of 
the  company,  are  genuine  entries  and  the  true  representation  of 
what  were  the  amounts  carried  to  the  account  of  profits  at  that 
time,  or  of  the  amounts  which  were  divided  between  the  partners 
as  their  respective  shares  ?  Now,  it  is  perfectly  true  that  we  do 
not  know  exactly  upon  what  basis  the  estimate  of  profit  was 
founded.  It  may  have  been  that  it  was  more  or  less  delusive ;  it 
may  have  been  that  the  whole  of  the  discount  upon  bills  was  car- 
ried to  profit,  while  sufficient  account  was  not  taken  of  what  may 
possibly  have  been  the  losses  upon  bad  bills,  which  were  not 
eventually  paid.  We  do  not  know,  we  have  no  mesois  of  knowing, 
how  that  amount  of  profit  to  be  divided  between  the  partners  or 
carried  to  the  reserved  fund  was  got  at.  It  is  one  of  the  mis- 
fortunes of  the  case  that  we  have  no  evidence  to  inform  us.  But 
even  supposing  that  you  should  think  that  those  amounts  of 
profit  appearing  in  the  books  are  not  altogether  satisfactory,  yet 
can  you  doubt  that  a  business  of  that  magnitude,  in  which  such 
a  large  sum  of  money  was  turned  over,  and  such  a  vast  amount  of 
bills  discounted,  could  have  been  otherwise  than  a  profitable  con- 
cern, supposing  that  the  transactions  had  been  confined  entirely 
to  the  legitimate  and  proper  business  of  the  company,  and  that 
its  capital  had  not  been  diverted  into  other  and  illegitimate  chan- 
nels. A  very  competent  witness,  Mr.  Harding,  has  told  us,  that 
in  his  judgment  the  profits  to  be  made  upon  such  a  business  may 
be  fairly  estimated  at  from  180,OOOZ.  to  190,000Z.  a  year.  At  all 
events  you  can  judge  for  yourselves — and  that  is  the  great  advan- 
tage of  having  twelve  gentlemen  connected  with  the  commercial 
world  to  try  such  a  case  as  this — seeing  that  the  amount  of  money 
turned  over,  the  amount  of  bills  discounted,  and  the  amount  of 
business  done,  stands  upon  figures  that  are  not  for  a  moment 
disputed.  Judge  for  yourselves,  making  all  due  allowance  for 
what  you  think  ought  to  be  taken  off  firom  these  profits.  If  you 
have  any  doubt  about  the  principles  upon  which  the  profits  were 
ascertained  or  about  the  accounts  in  which  they  are  entered^  make 
any  deduction  or  abatement  you  think  prpoer,  and  then  ask  your- 
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selves  whether^  if  this  business  was  capable  of  earning  such  profit       ^"ck 
as  you  think  it  must  have  earned^  the  terms  of  the  bargain  were      ou^ct 

fraudulent^  or  were  such  as  might  fairly  be  proposed  by  persons       

who  desired  either  to  dispose  of  the  business  or  to  take  fresh  ^^^' 
partners  into  it.  But  then  it  is  said  that  the  estimate  of  the  pro-  /v^__ 
perty  of  the  partners  is  altogether  incorrect.  I  must  here  inter-  Con^iraof— 
pose  to  make  an  observation^  which  I  trust  will  have  its  due  effect.  Practice, 
The  learned  counsel  for  the  prosecution  says^  do  not  trouble  me 
with  estimates^  do  not  talk  to  me  about  calculations ;  I  look  only^ 
and  I  invite  the  jury  to  look  only^  to  the  broad  facts  and  to  the 
positive  results.  Here  is  an  account  showing  a  large  deficit  arising 
from  bad  debts.  It  is  said  to  have  been  calculated  that  a  million  of 
money  would  be  realised  upon  these  debts  :  it  has  not  been  real- 
ised. Here  is  an  estimate  of  the  private  property  of  the  partners^ 
which  amounts  to  upwards  of  two  millions  of  money  :  it  has  not 
realised  half  that  amount.  Do  not  talk  to  me  of  these  things^  or 
of  the  profits  of  the  business^  or  of  the  business  done^  or  of  what 
it  may  have  been  calculated  to  be  worth.  It  has  all  gone  to  ruin, 
and  you  must  judge  only  by  the  results.  Gentlemen,  you  must, 
in  the  first  instance,  correct  the  data  on  which  the  learned  counsel 
asks  you  to  proceed  by  the  light  of  those  circumstances,  and  of  that 
evidence  to  which  I  have  already  directed  your  attention.  But  I 
have  this  further  observation  to  make — it  is  not  a  question  of 
what  these  things  were  actually  worth,  or  what  they  have  proved 
to  be  worth — the  question  is,  what  was  honestly  believed  at  that 
time  to  be  the  worth  of  tlus  property,  and  to  be  the  worth  of  this 
business.  That  is  what  we  have  to  endeavour  to  arrive  at ;  and  to 
judge,  as  the  learned  counsel  proposed  to  you,  simply  by  the 
events  which  have  taken  place  since,  would  be,  I  think,  very  likely 
to  lead  you  to  conclusions  which  a  more  careful  and  a  more  cor- 
rect analysis  would  show  to  be  unfounded  and  unjust.  We  are 
dealing  with  a  question  of  fraud,  and  we  must  therefore  see  what 
was  the  real  belief  at  the  time  these  estimates  were  made  and 
these  transactions  were  effected.  Now  we  know,  imperfectly  it  is 
true,  but  still  as  a  fact  which  has  transpired  in  the  progress  of 
this  case,  that  as  between  the  old  firm  and  those  who  were  to 
come  in  as  new  directors,  and  who  in  fact  were  to  be  the  repre- 
sentatives of  the  new  shareholders,  calculations  of  this  kind  were 
gone  into.  A  paper  has  been  found  in  the  handwriting  of 
Mr.  John  Henry  (rumey  covered  with  figures,  which  has  been  in 
the  possession  of  the  official  liquidator.  According  to  theso 
figures  the  private  property  of  the  partners  was  estimated  at 
l,658,000i.  The  Lombard-street  property  was  estimated  at 
40,000!.,  making  a  total  of  1,698,000!.— call  it  in  round  numbers 
1,700,0002.  Then  there  was  a  sum  in  the  Norwich  Bank, 
standing  to  the  credit  of  the  old  firm,  which  they  were  equally  to 
give  up,  amounting  to  590,2812.  You  have,  therefore,  in  round 
numbers  a  sum  of  2,290,0002.  Wa^  that  at  the  time  a  fictitious, 
fraudulent  estimate  ?  or  was  it  an  honest  belief,  although  it  might, 
to  a  certain  extent,  be  influenced  by  the  sanguine  view  that  men 
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Rm.        always  take  of  their  own  aflFairs  and  their  own  interests  ?    Was 
'*  that  at  the  time  an  honest  estimate?     That  these  calculations 

^^    '      were  gone  into  between  the  old  firm  and  the  new  comers  is, 
1869.        I  think,  a  matter  upon  which  it  is  impossible  to  entertain  a 
— ~        doubt.     The  gpreat  disadvantage  under  which  we  labour  at  the 
Cow^ireicy^  present  moment  is,  that  those  who  alone  could  tell  us  what 
Practice,     actually  passed,  who  alone  could  tell  us  what  discussion  took  place^ 
what  calculations  were  made,  what  figures  were  gone  into,  cannot, 
from  the  course  which  has  been  pursued,  open  their  mouths  to 
give  us  evidence  upon  that  which  it  is  aU  important  to  us  to  know. 
And  here  I  must  say  that  while  I  do  not  for  a  moment  question 
or  impugn  the  motives  of  the  prosecutor  in  this  case,  or  of  those 
who  are  assisting  him,  while  I  give  them  the  fullest  credit  for 
being  actuated  by  public  motives,  and  by  a  sense  of  duty,  they 
believing  no  doubt  that  a  gigantic  fraud  has  been  practised  upon 
them  and  the  other  shareholders  who  have  entered  into  this  enter- 
prise, and  that  those  who  have  thus  defrauded  them  ought  to  be 
made  responsible  at  the  beur  of  a  criminal  court  of  justice,  and  that 
they  are  only  doing  their  duty  by  bringing  them  there — ^while  I 
give  them  full  credit  for  such  motives,  and  cannot  concur  in  any 
observations  that  have  been  made  to  their  disparagement,  I  mui^ 
say  that  I  think  it  most  unfortunate  that  in  this  case  the  new 
directors  have  been  mixed  up  in  the  same  prosecution  and  indict* 
ment  with  the  old.    I  know  of  no  case  which  has  produced  so  strong 
an  impression  on  my  mind  in  favour  of  what  has  long  been  my  grow- 
ing conviction,  namely,  that  our  system  which  commits  the  prosecu- 
tion of  offences  against  the  public  to  a  private  prosecutor,  a 
system  which  differs  from  that  of  every  other  European  nation,  is 
based  upon  a  false  principle.     I  cannot  but  think  that  a  public 
prosecutor  is  necessary  to  the  due  and  perfect  administration  of 
criminal  justice.     If  there  had  been  a  public  prosecutor  here,  I 
will  undertake  to  say  that  he  would  not  have  put  those  three 
gentlemen  on  their  trial.    If  called  upon  to  prosecute  the  mem- 
bers of  the  old  firm,  he  would  no  doubt  have  had  recourse  to 
ihem,  he  would  have  called  upon  these  new  directors  to  make 
their  statements  to  him,  and  if,  in  those  statements,  he  had  found 
matter  upon  which,  in  his  judgment,  the  prosecution  should  go 
on  against  the  members  of  the  old  firm,  he  would  either  have 
availed  himself  of  their  evidence  to  support  the  prosecution  or, 
at  all  events,  he  would  have  left  them  free,  that  those  who  were 
to  be  put  upon  their  defence  should  have  the  opportunity  of  calling 
before  the  jury,  who  were  to  pass  in  judgment  upon  them,  those 
witnesses  who  above  all  others,  and  perhaps  alone  of  all  others, 
could  have  thrown  light  upon  this  most  important  part  of  the 
case.     But  inasmuch  as  the  course  taken  by  the  prosecution  has,  as 
we  were  truly  told  by  the   Solicitor-General,  shut  the  mouths 
of  these  parties,  and  prevented  the  other  defendants  from  having 
the  advantage  of  their  evidence,  we  are  bound  in  common  justice 
to  consider  the  conduct  of  those  three  gentlemen  who  thus  came 
into  this  common  enterprise.      Do  you  suppose  that  men  of 
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business^  men  of  fortune^  men  of  commercial  position^  would  join        Rbd. 
themselves  to  a  company  of  this  kind^  in  which  they  were  to      qu^set 

embark  large  sums,  without  going  into  some  calculations  to  see        

how  far  the  terms  proposed  to  them  by  the  old  proprietors  were  i^^*'- 
such  as  they  could^  as  reasonable  men,  with  prudence  entertain  ?  J5>^— 
Can  you  suppose  that  they  took  the  number  of  shares  which  we  Cowtpinuy- 
know  they  did  take,  and  make  themselves  liable  for  the  large  Ptaetice, 
sums  upon  which  they  incurred  liability,  without  having  gone 
into  this  matter  ?  Another  striking  fact  is  this.  There  came  a 
time  when  they  were  called  upon  to  answer  for  what  was  said  to 
be  a  common  delinquency.  They  were  called  upon  to  answer  for  a 
gigantic  fraud  in  having  induced  the  mass  of  shareholders  to  take 
their  shares  upon  a  representation  that  this  was  a  sound  company, 
or  that,  if  under  temporary  embarrassment,  in  the  end,  at  all 
events,  it  would  come  out  all  right  and  whole ;  they  were  charged 
with  having  made  this  representation  fraudulently,  and  induced 
shareholders  to  pay  down  their  perhaps  hard-earned  money  for 
delusive,  valueless  shares.  What  would  you  have  expected  men 
under  such  circumstances  to  do  ?  Why  to  have  said,  "  Don't 
blame  us ;  we  were  the  victims  of  the  same  delusion,  from  the 
consequences  of  which  you  are  now  unfortunately  suffering ;  we 
were  taken  in  by  the  old  firm ;  they  told  us  that  the  assets  would 
realise  so  much ;  thev  told  us  that  their  property  was  worth  so 
much ;  it  turns  out  that  that  is  all  a  delusion  ;  we  were  ourselves 
deceived  and  misled,  and  are  victims  like  yourselves.'^  But  what 
do  they  say  ?  They  say  as  far  as  they  can  say  it — they  have  said  it 
elsewhere,  and  they  say  it  here  by  the  mouths  of  their  counsel, 
"  We  do  not  complain  of  the  members  of  the  old  firm ;  we  believe 
that  they  acted  in  a  spirit  of  fairness  and  honour  towards  us :  we 
admit  that  they  disclosed  everything  to  us ;  we  do  not  say  that 
we  did  not  know  all  that  it  was  essential  we  should  know ;  we  may 
have  acted  foolishly ;  we  may  have  acted  improvidently ;  we  may 
have  involved  others  in  a  common  loss,  but  we  cannot  throw  any 
blame  on  the  members  of  the  old  firm,  because  we  cannot  impugn 
eitiber  the  honesty  of  their  representations  or  of  the  project  in 
which  they  invited  us  to  embark.''  This  being  so,  it  is  for  you  to 
say  whether,  upon  the  whole  of  this  evidence  to  which  I  have 
called  your  attention,  there  is  sufficient  to  satisfy  you  that  this 
concern  was,  at  the  time  this  transfer  took  place,  the  worthless 
and  valueless  affair  which  the  prosecution  seeks  to  make  out.  So 
much  then  for  that  first  and  very  important  head.  I  pass  on  to  the 
second,  which  is  whether  the  defendants,  if  they  represented  this 
business  as  a  sound  and  remunerative  business,  knew  that  it  was 
otherwise.  As  to  that,  the  facts  which  I  have  been  bringing  to 
your  attention,  the  evidence  to  which  I  have  directed  your  notice, 
seem  to  me  to  be  immediately  applicable,  and  will  probablydetermine 
your  view  of  the  matter.  As  I  have  before  said,  it  is  not  because 
the  defendants  may  have  taken  a  too  sanguine  view  of  their  afiisbirs, 
and  of  the  prospects  of  this  concern,  that  therefore  they  are  to  be 
visited  with  a  criminal  prosecution.     You  must  be  satisfied  that 
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they  knew  that  this  concern  was  worthless ;  and  that,  knowing  it, 
they  passed  it  off  upon  the  public,  or  upon  such  of  the  public  as 
would  take  shares,  as  being  of  value.  When  I  say  that,  I  do  not 
mean  that  it  would  be  necessary  that  the  thing  should  be 
absolutely  valueless ;  it  would  be  su£B[cient  if  it  were  relatively  so; 
that  is  to  say,  though  the  shares  might  eventually  prove  worth 
something,  yet  they  were  in  fact  of  a  value  altogether  so  dispro- 
portionate to  the  pretended  value  that  no  man  in  his  senses,  if  he 
had  known  all  the  circumstances,  would  have  taken  a  share ;  and 
the  defendants  knowing  this  combined  to  induce  people  to  take 
the  shares,  they  must  be  taken  to  have  intended  to  defiraud.  It 
is  not  because  there  may  have  been  some  remote  prospect  of 
success  which  would  have  given  a  partial  value  to  the  shares,  that 
nevertheless  if  a  cheat  and  fraud  was  contemplated  it  would  be 
sufficient  to  say  that  the  shares  were  of  some  value,  if  you  think  the 
value  was  altogether  disproportionate  to  the  price  paid  for  them. 
Now,  having  thus  dealt  with  the  first  two  parts  of  the  inquiry, 
and  coming  to  the  third,  which  is  as  to  what  the  defendants 
represented  to  the  public,  I  come  to  what  may  be  called 
the  overt  acts  of  this  conspiracy.  Now,  the  first  and  foremost 
of  these  is  the  pubUshing  the  prospectus ;  and,  as  I  read  to 
you  just  now,  the  prospectus  is  alleged  to  have  been  fraudulent  in 
several  particulars,  namely,  in  the  following:  that  it  was  "not 
intended  to  call  up  more  than  15Z.  per  share ; "  that  ''  in  the 
opinion  of  the  directors  the  terms  could  not  fail  to  be  highly 
remunerative,''  that "  the  business  would  be  handed  over  on  the  1st 
of  August,  the  vendors  guaranteeing  the  company  against  loss  on 
the  assets; "  that  John  Henry  Gumey,  Henry  Edmund  Gumey, 
and  Robert  Birkbeck  "  would  retain  a  large  pecuniary  interest ; '' 
that  "copies  of  the  memorandum  and  articles  of  association 
and  deed  of  covenant  could  be  inspected.''  Now,  I  think  there 
are  two  or  three  heads  here  which  we  may  very  summarily 
dispose  of.  First,  that  it  was  not  intended  to  call  up  more 
than  15?.  per  share.  Your  view  of  how  far  that  was  true  or 
not,  would,  as  it  strikes  me,  materially  depend  upon  whether  you 
believed  that  there  was  the  alleged  conspiracy  or  not.  If  the 
parties  believed  that  the  undertaking  was  likely  to  be  a  successful 
one,  then,  inasmuch  as  the  payment  of  15Z.  a  share  would,  after 
deducting  the  shares  retained  by  the  old  firm,  realise,  as  I  have 
before  pointed  out,  1,250,0002.,  the  probability  is  that  they  did 
not  intend  to  raise  more  than  15Z.  p^r  share.  If,  on  the  other 
hand,  you  believe  in  the  existence  of  the  conspiracy,  and  that 
they  intended  to  get  all  the  money  upon  these  shares,  to  the 
extent  of  50Z.  a  piece,  and  to  apply  them  to  their  own  purposes, 
then  ss  this  would  form  part  and  parcel  of  the  conspiracy,  the 
question  is  involved  in  the  question  of  conspiracy.  It  strikes  me, 
therefore,  that  this  allegation  is  one  upon  which  you  need  not 
further  be  detained.  I  next  call  your  attention  to  the  state- 
ment that  the  "business  would  be  handed  over,  the  vendors 
guaranteeing  the  company  against  loss  on  the  assets."    There  is 
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no  doubt  it  was  part  of  this  bargain^  according  to  the  terms        ^^' 
of  the   deeds^    that  the  vendors  did   guarantee   the   company      gubnbt. 

against  loss  on  the  assets.     If  it  is   meant  to   be  contended       

that  while  they  guaranteed^  in  point  of  law,  the  guarantee  was  ^^' 
worth  nothing  in  point  of  fact,  tins,  again,  will  depend  on  whether  Fraud— 
you  think  that,  in  guaranteeing  the  amount  of  the  deficit  from  Omspimcy' 
their  private  property,  they  really  believed  that  this  property  Practice, 
would  be  worth  the  amount  which  they  undertook  to  g^uarantee. 
Then  comes  the  statement  that  '^  John  Henry  Gumey,  Henry 
Edmund  (rumey,  and  Robert  Birkbeck  would  retain  a  large 
pecuniary  interest.^'  That  may  have  been  a  mere  flourish;  I 
do  not  think  there  is  much  importance  to  be  attached  to 
it.  But  they  did  retain,  in  one  sense,  a  large  pecuniary  interest, 
for  they  were  to  hold  a  large  amount  of  shares,  and  the  value 
of  these  shares  depended  entirely  on  the  success  of  the  concern. 
But  there  are  two  important  points  on  this  prospectus  to  which  I 
anxiously  invite  your  particular  attention.  In  the  first  place,  what 
was  the  effect  of  the  whole  of  this  prospectus,  coupled  with  the 
articles  of  association,  and  with  the  deed  referred  to  in  this  pro- 
spectus? Was  it  to  produce  an  impression  upon  the  mind  of 
those  who  should  read  them,  that  the  concern  was  substantially  a 
sound  one,  in  which  men  might  embark  their  capital  with  fair  and 
reasonable  expectation  of  success  ?  Whether  the  prospectus  has 
that  effect  you  must  judge  partly  from  its  contents  and  partly 
from  the  general  evidence  in  the  case.  I  cannot  help  thinking 
that,  looking  at  it  as  a  whole,  it  certainly  does  bear  the  con- 
struction which  the  prosecutor  seeks  to  put  upon  it.  When  it 
says  that,  looking  to  all  the  circumstances,  and  to  the  fact  that  a 
sum  of  500,0002.  is  all  that  is  to  be  paid  for  this  business,  there 
is  every  prospect  of  a  large  and  remunerative  return  to  the  share- 
holders, it  does  certainly  hold  this  out  as  a  sound  and  going  concern. 
It  is  to  be  observed,  at  the  same  time,  that  it  does  no  more 
than  this ;  and  it  is,  perhaps,  as  succinct  and  jejune  a  prospectus 
as  one  as  ever  seen.  It  is  a  complete  mistake  to  say  that  it 
makes  any  representation  as  to  the  assets  of  the  company,  so  far 
as  the  four  millions  of  bad  or  doubtful  assets  are  concerned. 
And  here  I  must  say  that  I  think  the  observations  of  the 
Solicitor-General  as  to  what  was  said  by  the  learned  counsel  for 
the  prosecution  in  his  final  address  to  you  were  not  without 
foundation,  for  you  certainly  were  told,  again  and  again,  perhaps 
in  the  heat  of  discussion,  that  these  debts  had  been  represented 
as  assets  of  the  company.  They  are  nowhere  represented  as 
anything  of  the  kind;  certainly  not  in  the  prospectus;  certainly 
not  in  the  deeds.  On  the  contrary,  the  whole  arrangement 
between  the  two  parties,  the  old  firm  and  the  new  directors,  was 
based  on  the  assumption  that  of  these  four  millions  only  a 
limited  proportion  could  be  realised.  I  should  say  that  there  is  a 
marked  difference  between  this  prospectus  and  almost  every 
other  prospectus  that  has  formed  the  foundation  of  proceedings 
at  law,  whether  civil  or  criminal,  that  we  have  heard  of  late 
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^^'        years.     Grenerally,  you  know,  there  is  some  positive  misrepre- 
GuBNET.      sentation,    or    some  material    concealment  which  vitiates    the 

affirmative  statements  put  forward.     We  have  known  of  legal 

^^-  proceedings  in  consequence  of  assets  being  declared  which  did 
Fraud—  ^^^  cxist,  of  liabilities  being  concealed  which  did,  of  anticipated 
Conspiracy^  returns  which  were  altogether  delusive  and  mere  moonshine,  of 
Practice,  representations  as  to  shares  having  been  taken,  which,  in  fact,  had 
not  been  taken,  or  where  the  number  taken  fell  greatly  short  of 
what  was  represented ;  where  in  short,  in  various  forms,  the 
expectations  and  facts  which  had  been  held  out  to  persons  to 
invite  them  to  join  bubble  schemes  and  fictitious  companies, 
have  been  positive  misrepresentations  or  actual  perversions  of 
the  fact  j  and  in  most  of  those,  you  will  bear  in  mind,  the  pro- 
ceedings were  of  a  civil  and  not  of  a  criminal  character.  Here 
we  must  be  still  more  particular,  to  see  that  we  do  not  import 
into  this  prospectus  and  the  representations  made  by  the 
directors  to  the  proposed  shareholders,  anything  beyond  what 
the  prospectus  and  the  documents  legitimately  carry  with  them. 
At  the  same  time,  if  looking  at  this  prospectus,  it  is  impossible 
to  arrive  at  any  other  conclusion  than  that  the  directors  intended 
to  convey  to  the  public  that  this  was  a  concern  in  which,  if 
shares  should  be  taken,  there  was  every  probability  of  a  remu- 
nerative return ;  and  if  you  shall  be  of  opinion,  by  and  by,  that 
this  representation  was  intentionally  delusive,  the  defendants 
will  be  answerable  for  that  which  they  have  stated,  on  the  first 
counts,  if  the  false  representation  was  for  the  purpose  of  in- 
ducing persons  to  take  shares,  or  on  the  counts  for  conspiracy, 
if  this  I'epresentation  was  in  furtherance  of  the  conspiracy 
for  the  purpose  of  defrauding  them  of  their  money.  It  is 
Airther  said  that  there  being  in  this  prospectus  a  statement 
as  to  the  afiairs  and  state  of  the  company,  there  is  extrinsic 
evidence  to  show  that  this  was  all  delusive.  Several  circum- 
stances are  referred  to  in  which  the  learned  counsel  for  the 
prosecution  dwelt  with  considerable  emphasis.  It  is  urged 
as  a  proof  of  deliberate  fi^ud  that  Mr.  Gordon  drew  up  a 
prospectus  in  terms  so  flowery  and  exaggerated  that,  even 
before  it  was  submitted  to  the  directors,  somebody  thought  it 
necessary  to  modify  many  of  the  phrases  contained  in  it ;  and  that, 
after  all,  though  so  altered  and  modified,  it  could  not  be  accepted 
by  the  directors ;  that  they  threw  it  on  one  side,  and  adopted  the 
far  more  modest  statement  found  in  the  prospectus,  and  that 
therefore  there  must  have  been  fraud  contemplated  on  the  part  of 
Mr.  Gordon.  Well,  there  are  the  two  documents.  But  that, 
because  the  body  of  the  directors  thought  it  right  to  put  forward 
only  a  moderate  and  temperate  statement  such  as  might  appear 
to  be  consistent  with  propriety,  because  they  qualified  the  ex- 
pressions contained  in  Mr.  Gordon's  draft,  and  reduced  them  to 
the  comparatively  modest  dimensions  of  the  published  prospectus, 
you  should  be  asked  to  assume  in  the  total  absence  of  proof  of  any 
kind  that  fraud  was  intended,  but  that  the  directors,  though  pre- 
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pared  to  &f o  to  any  lengths  ^  were  deterred  by  fear  of  the  law,  and       RwJ. 
influenced  by  the  dread  of  exactly  keeping  within  its  limit  so  as      qurw 
to  escape  its  penalties,  does  appear  to  me  wholly  unwarranted.        — — 
I  should  have  been  disposed  to  draw,  and  you  will  probably  draw,        l^^o. 
exactly  the  opposite  inference.     When  you  find  a  body  of  men     p^^^ 
sitting  down  to  determine  in  what  way  a  project  and  an  under-  Conninmcy- 
taking  they  profess  to  oflfer  to  the  public  shall  be  described,      Practice, 
and  you  find  them  cutting  down  exuberance  of  assertion  or  style, 
and  reducing  their  statements  into  moderate  and  fair  propor- 
tions,  so  far  from  believing  that  they  have  been  actuated  by 
a  criminal  and  fraudulent  spirit,  on  the  contrary,  you   would 
probably  draw  exactly  an  opposite  inference.     We  now  come 
to  the  second  ground  upon  which  this  prospectus  is  impugned, 
namely,  that  it  contains  a  reference  to  one   only  of  the  two 
deeds   by  which  the   arrangement  between  the   old  firm  and 
the  new   company   was   to  be   carried    out.     Undoubtedly,    it 
is    true    that    the    prospectus   does   refer   to    one    deed    only, 
while  I  think  it  is  equally  true  that,   to  enable  any  body  to 
understand  the  exact  nature  of  this  undertaking,  and  the  terms 
upon  which  the  new  comers  were  to  be  introduced  into  the  con- 
cern, it  was  necessary  that  it  should  be  known  that  there  were  two 
deeds.     Now,  how  came  this  to  pass  ?     The  solicitor  has  given 
evidence  upon  the  subject,  and  you  will  weigh  that  evidence  well, 
and  judge  for  yourselves  how  far  you  can  impUcitly  rely  on  it.    He 
applied  (he  said)  to  an  eminent  conveyancer  to  prepare  the  neces- 
sary deed  or  deeds,  and  he  thought  it  betteir  there  should  be  two 
deeds.     Accordingly,  the  conveyancer  prepared  the  drafts  of  two 
deeds,  the  one  simply  providing  for  the  transfer  of  the  business, 
with  its  assets  and  liabilities,  to  the  new  company,  the  other  to  fix 
and  settle  the  terms  of  the  arrangement  upon  which  those  accounts 
which  the  new  company,  or  rather  the  directors  of  the  new  com- 
pany, did  not  intend  to  take  to— namely,  these  four  millions  of 
doubtful  debts — should  be  realised,  as  far  as  it  was  possible,  by 
the  old  firm  for  the  benefit  of  the  new.    The  conveyancer,  having 
prepared  the  drafbs  of  those  two  deeds,  the  solicitor  says,  that, 
in  the  course  of  his    duty,   he   submitted   them  to   the    new 
directors,  Mr.  Gordon  and  Mr.  Bennie,  who  said,  however,  that 
as  they  were  in  fact  the   representatives  of  those  who  should 
become  shareholders,  and  might  therefore  have  interests  antago- 
nistic to  those  of  the  members  of  the  old  firm,  who  were  the 
sellers,   they  being  the  buyers,  it  would  be  more   satisfactory 
that  they,  the  buyers,  should  be  represented  by  separate  soKcitors 
and  separate  counsel.     In  this,  I  think,  every  one  will  see  that 
there  was  nothing  which  could  excite  surprise.     On  the  contrary,    • 
every  one  will  agree,  I  think,  that  Mr.  Gordon  and  Mr.  Bennie 
were  perfectly  right  in  what  they  did.     The  solicitors  to  the 
Oriental  Bank,  of  which  Mr.  Gordon  was  chairman,  employed 
their  own  conveyancing  counsel,  who,  when  ho  came  to  see  the 
drafls  of  the  deeds,  he  was  not  satisfied  with  them ;  he  thought 
they  were  not  sufficiently  stringent  or  minute  to  secure  the  in- 
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terests  of  the  nefw  company  and  the  new  shareholders :  accordingly 
Gu^.      ^^  °^®  nnmeroas  alterations,  which  alterations  had  again  to  be 

'      submitted  to  the  other  counsel^  who  did  not  accede  to  many  of 

1869.  them,  and  so  the  two  conveyancing  counsel  had  to  meet  from 
Frmid^  time  to  time,  and  see  if  they  conld  get  over  the  difficulties  which 
Conspiraty^  ono  or  the  Other  suggested.  By  all  this  course  of  proceeding 
Fraetux,  time  was  consumed.  It  had  been  arranged  with  the  brokers 
that  the  prospectus  should  be  issued  on  the  12th  of  July.  The 
11th  arrived,  and  still  no  deed  had  been  settled,  and  it  was 
impossible  to  issue  the  prospectus  without  referring  to  the  deed. 
Then  on  the  11th,  after  much  discussion,  the  terms  of  the  first 
deed  were  agreed  to,  and  that  deed  was  considered  as  finally 
settled  and  done  with.  Accordingly  they  were  enabled,  on  the 
ensuing  day,  to  issue  the  prospectus ;  and  as  there  was  but  one 
deed  executed,  and  but  one  deed  in  existence,  the  prospectus 
refers  to  one  deed  only ;  the  second  deed  remained  to  be  further 
considered.  It  was  £scussed  again  and  again ;  the  counsel  were 
unable  to  agree  upon  it.  But  it  seems  that  by  the  25th  of  July 
all  difficulties  had  been  overcome,  and  on  that  day  the  draft  is 
returned  as  finally  settled,  with  the  assent  of  the  two  convey- 
ancing counsel.  On  the  8th  of  August,  or  shortly  before  the 
8th  of  August,  application  was  made  to  the  Stock  Exchange  by 
the  brokers  of  the  new  company  for  a  settlement.  The  Stock 
Exchange,  answering  through  their  secretary,  say,  '^  Yon  must 
send  us  certain  documents;  amongst  others  the  aeed  by  which 
the  interests  of  the  old  firm  is  transferred  to  the  new  company.'' 
They  had  the  prospectus  before  them,  and  of  course  in  the  pros- 
pectus they  would  see  mention  of  one  deed  only ;  in  the  docu- 
ments sent  to  the  Stock  Exchange,  as  in  the  prospectus,  one  deed 
only  is  referred  to ;  so  one  deed  only  was  asked  for,  and  one  deed 
only  is  sent.  Now  at  that  time — the  12th  of  August — ^which 
was  the  day  on  which  the  documents  were  sent  to  the  Stock 
Exchange — ^it  is  an  undoubted  &ct  that  two  deeds  existed.  It  is 
equally  certain  that  only  one  deed  was  sent.  The  solicitor  offers 
an  explanation :  he  says,  ^'  Inasmuch  as  in  the  prospectus  only 
one  deed  was  referred  to,  and  that  was  the  essential  deed  which 
effected  the  transfer  to  the  new  company,  I,  acting  upon  my  own 
judgment,  sent  only  one  deed  to  the  Stock  Exchange.''  But 
we  have  here  to  ask  ourselves  if  the  directors  had  anything  to 
do  with  the  not  sending  this  draft  to  the  Stock  Exchange.  We 
have,  I  think,  two  witnesses  as  to  that.  It  appears  that  upon 
the  secretary  receiving  the  letter  of  the  secretary  of  the  Stock 
Exchange,  he  immediately  submitted  it  to  the  next  board  meeting, 
and  then  there  is  a  resolution  of  the  8th  of  August,  '^  that  the 
secretary  do  send  to  the  Stock  Exchange  the  particulars  required, 
and  that  he  apply  to  the  solicitor  for  such  particulars."  That  at 
least  is  the  substance  of  it.  Then  says  the  secretary, ''  I  did  apply 
to  the  solicitor ;  I  had  no  instructions  whatever  firom  the  directors 
to  keep  back  any  deed ;  I  had  no  instructions  to  apply  to  the  soli- 
citor for  one  deed  rather  than  for  two  ;  I  simply  acted  in  obedience 
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to  the  terms  of  the  resolution^  which  directed  me  to  ask  the        ^^• 
solicitor  for  such  docnments  as  would  satisfy  the  requirements  of     Qornst. 

the  Stock  Exchange :  I  did  so ;  the  solicitor  gave  me  only  one        

deed^  and  I  therefore  sent  that  one  deed.  But  the  directors  had  ^^* 
nothing  to  do  with  that.'^  Then  the  solicitor  goes  on  and  says^  Fmud-^ 
'^  I  acted  therein  upon  my  own  judgment ;  I  had  no  communication  Conspiracy' 
with  the  directors  ;  I  did  not  receive  any  instructions  from  them  ^*'<*cuce, 
not  to  send  the  second  deed;  but^  inasmuch  as  one  deed  only 
was  referred  to  in  the  prospectus^  I  thought  it  was  su£B[cient  to 
send  only  one  deed^  namely^  the  first  deed.''  Now  I  think  it  is 
quite  impossible  not  to  feel  that  this  was  an  unfortunate  pro- 
ceedings to  say  the  least  of  it.  The  prospectus  leads  to  the  sup- 
position that  there  is  one  deed  only ;  but  the  true  state  of  the 
transaction^  the  true  nature  and  effect  of  the  transaction^  could 
not  be  known  from  the  single  deed.  I  cannot  help  thinking  that 
the  shareholders  who  were  invited  to  join  in  this  undertaking 
ought  to  have  been  told  that  there  was  a  second  deed ;  and  that 
the  Stock  Exchange^  who  exercise  a  wholesome  and  salutary 
influence  upon  the  formation  of  compnies,  by  the  power  which 
they  have  of  withholding  settlements  if  they  are  not  satisfied  that 
all  necessary  preliminaries  have  been  complied  with^  ought  to  have 
been  told  that  there  was  a  second  deed.  I  cannot  help  here 
observing  that  the  public  should  take  warning  by  this  not  to 
trust  too  much  to  the  exercise  of  this  authority;  for  it  is 
impossible^  to  any  body  conversant  with  these  matters^  to  look  at 
that  first  deeds  and  not  see  that  something  more  is  required  in 
order  to  carry  out  what  it  finally  contemplates  as  to  take  place 
between  the  parties.  But  the  Stock  Exchange  pass  it^  and  grant 
a  settlement.  I  cannot  but  think  that  the  shareholders  ought  in 
some  way  or  other  to  have  been  apprised  of  what  was  the  arrange- 
ment between  the  old  firm  and  themselves ;  not  that  I  believe^ 
with  regard  to  the  great  mass  of  the  shareholders^  that  it  would  have 
made  the  sliirhtest  difference.  It  is  all  very  well  for  men.  when 
they  find  tfey  have  embarked  in  a  mini  enterprise,  to  turn 
round  and  say^  "  If  you  had  only  told  me  that  there  was  a  second 
deeds  I  should  have  gone  and  looked  at  it^  and  then  I  should  have 
seen  that  there  was  not  only  a  deficiency  of  assets^  but  that  those 
assets  were  to  remain  unsatisfied  for  a  period  of  three  and  a  half 
years.  If  I  had  known  that  I  should  not  have  joined  in  the  under- 
taking.'' It  is  all  very  well  to  say  this  after  the  events  and  no 
doubt  people  persuade  themselves  of  the  fact ;  but  when  I  find 
that  in  this  undertakings  the  prospectus  of  which  states  nothing 
of  the  position  of  the  firms  neither  whether  its  assets  were  equfd 
to  its  liabilitieSs  nors  if  there  was  a  deficiencys  to  what  extent  that 
deficiency  went — ^no  less  than  200,000  shares  were  applied  for; 
and  that  only  thirty  or  forty  people  went  to  look  at  the  deed 
referred  to  in  the  prospectus — I  am  very  much  inclined  to  think 
it  is  not  to  the  deed  or  the  terms  of  the  transfer  that  people  would 
have  looked,  in  order  to  make  up  their  minds  whether  they  would 
take  shares  or  not.     They  would  have  done  as  Mr.  Peek,  with 
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B*o>        perfect  candour^  tells  as  he  would  have  done,  ''  What/'  I  asked 
qJI^^      Mr.  Peek,  "  would  yoa  have  done,  if  yon  had  known  that  there 

'      was  a  second  deed  ?     Should  yon  have  insisted  on  seeing  it  before 

1869.        yoa  took  your  shares  ?  ''     "  No,^'  says  Mr.  Peek,  "  I  do  not  think 
XT~3         1  should.'^     I  am  quite  sure  he  would  not.     The  fact  that  the 
Conspiracy  busiuess    to    be    transferred    was    that    of   Overend,   Gumey, 
Practice,     and  Company,  the  fact  that  three  or  four  gentlemen  well  known 
in  the  commercial  world  as  men  of  wealth  and  standing  were 
wiUing  to  embark  large  sums  in  this  enterprise,  and  the  reliance 
that  was  placed  on  the  names  of  the  Gurneys,  would,  no  doubt, 
lead  the  unthinking  multitude  to  embark  their  capital  without 
any  hesitation  in  a  concern  which   everybody  beUeved  at  that 
time  would  turn  out  profitable  and  advantageous.     Still  that 
is  not  conclusive,  and  the  question  arises,  whether  it  was  not 
important    to  anybody   who   did  not  go   blindly  as  the  multi- 
tude do,  but  who  was  disposed  to  take  a  sensible  and  sound 
view  of  all  the  circumstances  before  he  joined  the  company,  that 
he  should  have  a  full  opportunity  of  knowing  the  precise  state  of 
things  before  he  embarked  his  money  f     Was  it  wrong  that  that 
information  should  be  withheld  from  him  ?    That  it  practically  was 
withheld  there  can  be  no  doubt.      There  is  nothing  upon  the  face 
of  this  prospectus,  there  is  nothing  upon  the  face  of  the  articles 
of  association,  there  is  nothing  upon  the  face  of  the  first  deed,  to 
tell  the  shareholders  that  there  was  a  deficit  to  the  large  extent 
to  which  the  deficit  existed,  (a)  or  to  tell  them  that  in  respect 
of  this  deficit,    or  a    considerable    portion   of    it,   they  must 
trust  to  the  private  fortunes  of  the  old  proprietors  of  the  firm. 
I  dare  say,  if  it  had  been  all  known,  as  I  said  just  now,  it  would 
have  made  no  difference.    At  the  time,  the  Messrs.  Gumey  stood 
high  in  position  in  the  commercial  world.     At  all  events  it  was 
known  that  they  were  men  of  large  property,  and  if  it  had  been 
said  to  anybody,   "  there  may  be  a  deficit  eventually  of  one 
million,  possibly  of  two  millions,  but  then  the  Gurneys  under- 
take to  be  responsible  for  the  wholes   they  ask  nothing  at  the 
present  moment  for  the  transfer  of  the  business ;  you  will  get  it 
for  the  price  you  pay  for  your  shares  without  paying  anything  to 
them ;  the  whole  amount  you  pay  will  go  into  the  funds  of  the 
new  company,  and  will  be  available  for  the  purposes  of  business. 
Win  you  join  ?  " — jndge  for  yourselves  what  would  have  been  the 
conduct  of  the  applicants  for  200,000  shares.     How  many,  do 
you  think,  if  they  had  known  the  whole   arrangement,  would 
have  hesitated  to  embark  their  capital,  as  they  did  in  ignorance, 
in  the  enterprise  ?    You  must  judge  of  that.     At  the  same  time, 
if  you  think   that  this  was  a  contrivance  for  the  purpose  of 
concealment,  that  it  was  merely  a  mode  of  giving  effect  to  the 
conspiracy,  if  conspiracy  there  was ;  that  it  was  intended  to  keep 
the  persons  to  whom  it  was  proposed  to  take  shares  in  the  dark^ 

(a)  But  the  prospectuA  did  disclose  that  there  was  a  deBeiency,  and  the  casea  in 
equity.Bhow  that  whore  general  information  is  given,  it  is  for  the  party  to  make  inquiry 
and  ask  for  more  particular  Information. 
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from  a  fear  that  if  they  had  really  known  what  the  true  circum-        ^^' 
stances  were  they  would  not  have  come  forward  and  paid  in  their      QuMfBT. 

money ;  and  that  the  intention  of  the  whole  thing — this  conceal-        

ment  included  as  part  of  the  means  resorted  to — was  to  cheat        ^^^^' 
and  defraud  the  shareholders  of  their  money — ^then  the  necessary     yraud— 
consequence  must  be  that  you  must  find  some^  if  not  all^  of  these  Conspiracy 
defendants  guilty.     But,  on  the  other  hand,  if  you  should  take      Pnicttce, 
the  view  that  those  who  committed  this  act  of  reticence  in  a 
matter  in  which  they  ought  to  have  been  outspoken,  honestly 
believed  that  the  enterprise  was  a  sound  one,  but,  perhaps,  may 
have  thought  it  was  just  as  well  not  to  tell  the  shareholders  all 
the  precise  circumstances  of  the  arrangement,  because  it  might 
operate  upon  timid  or  cautious  persons,  and  induce   them  to 
withhold  their  contribution  as  shareholders,  when  in  point  of  fact, 
if  they  could  be  induced  to  join,  the  enterprise  would  turn  out 
for  the  company's  benefit  and  must  in  the  end  be  beneficial, — 
then  the  fraudulent  and  criminal  intent  alleged  to  have  been  at 
the  bottom  of  this  conspiracy  fails.     Though  it  may  have  been 
wrong  that  there  should  be  two  deeds  when  only  one  was  referred 
to — and  when  one  no  doubt  would  have  sufficed  if  all  the  terras 
of  the  second  deed  had  been,  as  they  might  have  been,  introduced 
into  the  first — although  you  may  think  that  that  was  wrong  and 
culpable,   and   that  if  the   shareholders,    upon  coming  to  this 
knowledge,  had  insisted  on  having  back  their  money  they  would 
have  been  entitled,  either  by  action   or  by  suit  in  equity,  to 
recover  it ;  or,  that  upon  its  being  attempted  to  make  them  pay 
the  further  calls  upon  their  shares  they  would  have  good  gpround 
for  resisting,   yet,   as  I  have  before  pointed  out,   that  is  not 
conclusive  of  the  present  question.     If  there  was  an  arrange- 
ment not  in   itself  a  dishonest   one,   not  dishonest  in  se,  not 
dishonest  as  between  the  old  firm  and  the  new  directors  who 
knew  of  its  existence,  not  dishonest  in  any  way  as  between  the 
old  firm  and  the  new  shareholders,  if  it  had  been  made  known  to 
them,  but  you  think  it  was  unduly  concealed,  then  according  as 
you  may  think  that  it  was  concealed  with  or  without  the  fraudu- 
lent intention  of  getting  the  money  of  the  shareholders,  and 
applying  it  to  the  purposes  of  the  conspirators — according  as  you 
believe  that  they  did  or  did  not  intend  to  get  this  money  per  fas 
aut  nefaSj  and  having  got  it,  to  divert  it  from  its  proper  purpose, 
the  common  benefit,  to  the  payment  of  their  own  debts,  then  you 
must  find  them  guilty  or  not  guilty.     If  you  believe  that,  though 
there   may  be  some  impropriety,  and  something  which  would 
be  fatal  to  them  in  a  civil  action,  either  brought  by  them  as 
plaintifis,  or  defended  by  them  as  defendants,  yet  there  was  no 
intention  to  cheat  or  defraud  those  who  became   shareholders, 
the  result  must  be  the  acquittal  of  the  defendants.     I  have  thus 
drawn  your  attention  to  the  first  three  out  of  the  four  questions 
which  I  told  you  were  involved  in  this  inquiry,  namely,  first,  the 
state  of  the  affitirs  of  the  old  firm  at  the  time  of  the  transfer ; 
secondly,  if  you  should  be  of  opinion  that  those  affairs  were 
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^^-  desperate  and  the  concern  worthless,  whether  that  was  present  to 
GuBNBT.  ^®  mind  of  the  defendants ;  thirdly,  whether  there  was  any  mis- 
—  representation  or  concealment  by  them  of  the  true  state  of  the 
I8(iy.  aflfairs.  We  now  come  to  the  fourth  head,  which  is,  if  there  was 
Frauds  any  misrepresentation  by  the  old  firm  and  by  the  new  directors. 
Conspiracy^  what  was  their  intention  in  making  it?  because,  as  I  have 
Practice,  moro  than  once  pointed  out,  in  this  case  intention  is  everything. 
A  guilty  mind — ^what  we  lawyers  call  the  ^^  mens  rea" — ^is 
essential  to  constitute  a  crime  in  the  eye  of  the  law.  Misrepre- 
sentation or  concealment  may,  as  I  have  told  you,  afford  matter  of 
civil  action  and  remedy.  But  you  must  have  more  than  that,  you 
must  have  the  guilty  mind,  to  constitute  the  offence  with  which 
the  defendants  are  charged.  Now,  no  doubt  every  man  must  be 
taken,  prima  faoie  at  all  events,  to  have  intended  what  are  the 
natural  and  necessary  consequences  of  his  acts ;  and  if  you  find 
that  there  was  misrepresentation,  and  that  it  has  ended  in  defraud- 
ing the  parties  to  whom  it  was  addressed,  the  fair  and  legitimate 
inference  is,  that  the  intention  was  that  the  act  done  should  carry 
with  it  the  consequences  that  have  followed  from  it.  But  this 
presumption  may  be  rebutted  by  the  other  circumstances  of  the 
case ;  and  where  intention  enters  as  largely  into  the  consideration 
of  the  question  of  guilt  or  innocence  as  it  does  in  a  charge  of 
conspiracy  and  fraud,  it  becomes  most  important  to  look  to  see 
what  motives  could  have  operated  upon  the  mind  of  the  party 
charged  to  induce  him  to  commit  the  offence.  It  becomes,  there- 
fore, very  material  to  see  what  could  have  been  the  possible 
motives  which  operated  upon  the  minds  of  these  defendants  to 
induce  them  to  commit  tne  offence  with  which  they  now  are 
charged.  Now,  there  is  an  obvious  distinction  which  has  struck 
everybody  from  the  beginning  of  the  case — and  the  learned 
counsel  for  the  prosecution  not  less  than  anybody  else — between 
the  classes  of  defendants  who  are  before  you  to-day.  With  regard 
to  the  three  defendants  who  joined  the  concern,  Mr.  Barclay, 
Mr.  Gordon,  and  Mr.  Bennie,  as  well  as  the  fourth  gentleman, 
Mr.  Gibbs,  who  is  no  longer  amongst  us,  it  is  obvious  that  if  there 
was  any  fraud  at  the  bottom  of  this  affair  they  were  as  much 
sinned  against  as  sinning,  and  just  as  much  victims,  to  the  extent 
to  which  they  embarked  their  capital,  as  any  of  the  other  share* 
holders  who  have  reason  to  complain,  or  who  have  instituted  this 
prosecution.  But  you  are  asked,  on  the  part  of  the  prosecution, 
to  believe  that  these  four  gentlemen,  wholly  uncoimected  in  point 
of  interest  with  the  old  firm,  for  the  purpose  I  suppose  of  propping 
that  old  firm  up  and  enabling  it  to  go  on,  were  mduced  to  jom  in 
the  new  undertaking  to  which  the  old  concern  was  to  be  trans- 
ferred, at  the  sacrifice  to  two  of  them  of  no  less  than  50,000Z., 
to  another  of  25,000i.,  and  to  another  of  10,000Z.,  not  only 
embarked  in  what  they  not  only  knew  to  be  a  fi:audulent  scheme 
for  swindling  the  public,  but  which  they  also  knew  must  speedily 
end  in  ruin.  It  is  but  reasonable  to  ask,  what  motive  they  had  ? 
Can  you  see  any  ?     Can  you  believe  that  these  parties  knew  that 
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this  fraud  was  contemplated^  and  were  willing  to  become  parties        ^^• 
to  it,  not  to  gain  anything,  but  with  the  certainty  of  thereby      Gurxet. 

losing  and  sacrificing  not  only  the  money  which  they  brought  in,        

but  that  which  to  most  men  is  more  important  than  money,  l^^^- 
namely,  honour,  reputation,  and  character.  To  be  sure  it  is  said  Fraud— 
two  of  those  gentlemen  were  to  be  directors,  and  get  500Z.  a  year.  Conspiracy- 
What  was  the  value  of  that  ?  If  the  hypothesis  of  the  prosecu-  Practice. 
tion  is  true,  that  the  business  was  essentially  rotten  and  valueless, 
and  must  come  to  an  end  at  the  expiration  of  a  short  time,  what 
would  then  be  the  vcJue  of  this  500Z.  a  year,  which  after  all,  as 
has  been  pointed  out  to  you,  was  only  to  endure  until  the  first 
meeting  of  the  shareholders,  who  might  at  once  put  these 
directors  aside,  and,  at  all  events,  could  only  endure  for  a  limited 
period,  at  the  expiration  of  which  the  directors  in  their  turn 
would  have  to  go  out  of  the  direction.  Then  there  is  the  fact, 
and  certainly  not  an  unimportant  fact,  that  these  four  directors, 
two  of  them  with  such  very  large  stakes,  kept  their  shares  to  the 
very  last,  and  have  thus  lost  every  farthing  they  have  had  to  pay 
upon  their  shares  up  to  the  present  time — two  of  them  40,000Z., 
another  15,000Z.  or  20,000Z.,  I  forget  which,  and  another  8000Z. 
Is  that  compatible  with  the  notion  of  these  men  having  been 
aware  of  the  rottenness  of  this  concern  and  of  the  certainty  of  its 
downfall?  If,  as  has  so  often  proved  the  case  in  bubble  com- 
panies and  delusive  fraudulent  schemes,  you  had  found  the  men 
who  originated  this  company  getting  rid  of  their  interest,  or 
taking  measures  and  resorting  to  contrivances  for  what  is  called 
rigging  the  market  and  sending  up  the  shares,  and  then  parting 
with  their  own  shares  and  getting  out  of  the  concern — ^if  you  saw 
anything  of  that  course  of  proceeding  in  this  particular  case,  it 
would  be  cogent  to  lead  you  to  the  conclusion  that  there  had  been 
fraud  at  the  bottom  of  it.  But  just  as  such  a  fact  would  fairly 
lead  you  to  such  an  inference,  so  the  absence  of  such  a  fact  ought 
to  lead  to  the  opposite  conclusion.  If  you  see  that  these  men, 
each  of  them,  endangered  a  veiy  large  sum  of  money,  and  what  is 
equally  important  to  a  man  standing  high  in  the  commercial 
world,  imperilled  his  reputation  and  his  honour,  that  there  was 
nothing  that  they  could  gain  by  it  worthy  of  a  moment's  con- 
sideration, that  they  might  have  got  out  of  all  difficulty  by  getting 
rid  of  their  shares,  or  at  all  events  of  the  shares  in  excess  of  what 
was  necessary  to  qualify  them  as  directors;  that  they  did  not  take 
that  course,  and  that  one  of  them  at  a'  time  when  it  was  possible, 
if  this  company  had  been  the  bubble  company  which  is  repre- 
sented, which  might  at  any  moment  have  come  to  grief,  had,  in 
addition  to  his  1000  shares,  90,000Z.  of  money  for  two  months 
in  the  till  of  this  company — ^looking  at  all  these  facts,  and  to 
what  are  the  motives  that  usually  actuate  human  conduct,  can 
you  come  to  the  conclusion  that  these  men  intentionally  entered 
into  a  scheme  based  in  fraud,  and  intended  to  carry  out  a  most 
fraudulent  and  ne£mous  purpose  ?  and  who,  upon  the  hypothesis 
of  the  prosecution,  must  have  entered  into  it  with  a  conviction 
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^*^        that  it  would  soon,  from  its  inherent  worthlessness,  come  to 
Gdwist.      nothing,  and  who  must  thns  be  supposed  to  have  volantarily 

sacrificed  all  the  money  they  pat  iiito  it,  with  the  nearly  certain 

^^-  consequence  of  damaging  their  own  repatations  whenever  its 
Fraud—  downfaU  should  happen.  If  you  cannot  come  to  that  conclusion, 
Contpiracjf^  having  regard  to  the  motives  which  usually  influence  human 
Practice,  conduct,  ought  you  to  hesitate  about  acquitting  at  least  these 
three  defendants?  So  much  for  those  gentlemen.  Now  then 
as  regards  the  other  three,  who,  no  doubt,  stand  in  a  different 
position.  What  motive  had  Messrs.  Henry  Edmund  Gumey 
and  Mr.  Birkbeck,  the  other  two  defendants,  and  Mr.  John  Henry 
Gumey,  who  was  not  immediately  a  member  of  this  firm  other- 
wise than  as  a  member  of  the  Norwich  firm,  who  had  a  certain 
share  in  this  house,  but  was  not  an  active  managing  partner  in 
it — what  motive  had  these  gentlemen?  Ton  must  give  that 
question  a  fair  and  dispassionate  consideration.  Observe,  that 
they  gave  up  all  their  interest  in  the  concern  except  that  which 
was  attached  to  the  shares  allotted  to  them  as  part  of  the  purchase 
money.  They  gave  up  the  whole  sum  standing  in  the  private 
ledger  to  their  separate  accounts ;  they  gave  up  all  claims  upon 
the  house  in  every  respect;  they  pledged  the  whole  of  their 
fortunes,  real  estates,  and  personal  estates  to  satisfy  the  deficit 
which  would  stiU  remain  in  the  books  of  the  company  as  against 
the  old  firm.  Nay,  more,  they  were  to  have  500,000Z.  as  the  price ' 
of  the  business,  and  they  practically  gave  that  up ;  they  were  not 
to  get  a  single  shilling  paid  down.  250,000Z.,  as  I  have  already 
pointed  out  to  you,  was  to  be  written  off  against  their  guarantee. 
They  only  got,  therefore,  the  prospective  benefit  of  the  250,000Z., 
to  be  taken  in  shares,  which,  but  for  the  terms  of  the  bargain, 
they  might  have  taken  into  the  market  and  sold,  but  which  were 
not  to  be  dealt  with  as  theirs  except  for  the  benefit  of  the  new 
company.  These  shares  were  to  be  hypothecated,  and  in  the 
event  of  their  private  property  not  being  sufficient  to  cover  the 
guarantee  which  they  had  given  that  the  assets  should  be  equal 
to  their  nominal  amount,  these  shares  were  to  go  to  meet  the 
deficit  which  might  remain.  They  had  no  immediate  benefit ;  none 
except  what  was  contingent  upon  the  success  of  the  company,  in 
which  case  their  shares,  if  their  private  fortunes  were  sufficient  to 
meet  the  demand  upon  them  which  their  covenants  had  created, 
might  be  of  value  to  them,  but  which,  if  the  company  failed, 
of  course  would  be  utterly  worthless.  But,  then,  to  be  sure 
Mr,  Henry  Edmund  Gumey  and  Mr.  Robert  Birkbeck  were  to 
get  5000Z.  a  year  as  managing  directors,  the  one  for  five  years,  the 
other  for  three,  at  the  end  of  which  time  it  would  be  entirely  at 
the  discretion  of  the  shareholders  whether  they  would  continue  in 
the  office  of  managing  directors  or  not.  That  may  have  been 
some  motive;  but  observe  that  it  is  no  motive  at  all,  if  the 
hypothesis  of  the  prosecution  be  a  true  one,  because  here  again, 
if  the  new  company  was  such  as  has  been  represented  it  neces- 
sarily follows  that,  if  it  was  certain  that  the  company  must  come 
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to  a  stand-still  and  break  down,  and  then^  of  course,  there  would  ^^« 
be  an  end  of  the  bOOOL  a  year.  But  then  it  is  said,  and  I  think  qu^j^. 
there  is  some  force  in  the  observation,  that  the  Gumeys  were  — ^ 
already  insolvent,  and  that  if  this  new  company  had  not  been  1^.69. 
created  they  must  have  stopped  and  would  have  been  bankrupt,  praud^ 
in  which  case  all  their  private  estates  and  personal  property  would  Con^ircuy— 
necessarily  have  gone  to  meet  the  demands  of  their  creditors.  Practice, 
That  is  quite  true.  Therefore,  it  is  said,  they  gained  this  advan- 
tage, that  they  put  off  the  evil  day  by  interposing  the  new 
company  between  them  and  their  difficulties,  and  got  three  and  a 
half  years,  during  which  to  turn  themselves  about  and  see  what 
they  could  do  to  meet  the  liabilities  which  they  had  incurred. 
They  got  that  advantage,  which,  to  men  embarrassed  and  in 
difficulty,  is  always  of  some  value,  namely,  the  chances  which 
arise  from  what  has  been  not  inaptly  termed  the  chapter  of 
accidents.  Well,  there  is  something  in  all  that ;  but  here  again 
the  whole  advantage  which'  is  thus  alleged  to  have  been  derived 
by  them  from  this  arrangement  is  based  upon  the  hypothesis  that 
the  company  would  go  on.  But  what  becomes  of  it  if  you  say  that 
the  company  was  rotten  and  bankrupt,  and  must  necessarily  come 
to  a  standstill?  The  moment  the  company  fell  the  Gurneys 
would  necessarily  be  involved  in  the  general  ruin.  If  the  com- 
pany was  such  that  their  inducing  persons  to  take  shares  could 
not  possibly  arrest  or  delay,  beyond  a  very  limited  time,  the  utter 
ruin  and  the  eventual  catastrophe  which  must  ensue,  what  good 
would  they  get  by  putting  off  the  evil  day  for  the  few  months 
during  which  a  mere  bubble  company  could  possibly  continue  its 
existence?  You  must  take  all  these  circumstances  into  account. 
If  you  are  of  opinion  that  there  was  at  the  bottom  of  the  trans- 
action this  evil  and  wicked  motive,  and  that  for  the  sake  of 
delaying  their  own  downfall,  which  they  knew  must  sooner  or 
later  happen,  they  invited  persons  to  come  into  the  business  in 
its  new  form  of  a  limited  company  as  shareholders,  and  to  pay  the 
price  of  their  shares,  when  they  knew  that,  necessarily,  from  the 
nature  of  things  and  the  state  of  its  affairs,  the  company  could  not 
go  on,  and  that  every  man  who  paid  his  152.  would  as  surely  lose  that 
15{.  as  the  sun  rises  the  next  day  in  the  east  when  it  sets  at  night 
in  the  west — ^if  they  knew  and  foresaw  all  that,  and  despite  of  that, 
with  a  view  to  their  own  private  advantage,  induced  the  public  to 
come  and  take  shares  and  pay  a  price  on  them,  then  they  are  guilty 
on  this  indictment.  But  if  you  think  they  entertained  an  honest, 
although  possibly  a  mistaken,  belief,  in  common  with  the  other 
directors  who  were  induced  under  the  influence  of  that  common 
belief  to  join  them,  that  the  Company  would  in  the  end  succeed, 
that  its  difficulties  were  only  temporary  and  would  be  overcome, 
that  its  powers  of  earning  and  making  profits  remained  the  same, 
and  that  all  that  was  necessary  to  get  rid  of  that  portion  of  its 
affairs  which  had  been  a  source  of  embarrassment  and  difficulty,  , 

and  to  infuse  new  blood  into  it  and  gfive  it  new  vitality  and  life — 
if  that  is  what  they  believed,  then,  though  you  may  think  they 

VOL.  XX.  H  H 
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Il>»-        were  rash  in  such  expeotations  and  that  those  who  joined  them  in 
GuBNHT      *^**  belief  were  improvident  and  foolish,  that  is  not  sufficient  to 

'      warrant  a  conviction,  on  a  charge  which  involves  an  intention  to 

1869.  defraud.  You  must  be  satisfied  that  there  was  the  intention 
/Vwrf—  imputed  to  the  defendants  by  this  charge.  The  question  for  you 
Con^racy-^  is,  whether  they  did  intend  deliberately,  with  a  belief  in  the 
Practice,  worthlessuess  of  this  concern,  to  delude  and  defraud  those  who 
might  pay  their  money  in  order  to  become  members  of  the 
company.  Now,  gentlemen,  we  have  gone  through  these  four, 
to  my  mind,  essential  questions,  and  you  will  have  first  to  say 
what  was  in  your  judgment  the  state  of  this  company ;  or  rather 
(for  that  is  the  true  form  in  which  the  question  presents  itself), 
what  was  the  impression  upon  the  mind  of  those  who  proceeded 
to  the  formation  of  this  company ;  what  was  the  state  of  their 
belief  as  to  its  condition  and  probabilities  of  its  success  f  I  have 
drawn  your  attention  to  the  figures  upon  which  it  appears  to  me 
that  this  question  depends,  to  the  amount  of  the  deficit,  to  the 
sums  by  which  that  deficit  might  be  reduced,  and  the  figure  at 
which  it  would  eventually  stand.  I  have  not  troubled  you  by 
taking  you  through  all  the  details  of  figures  with  which  we  were 
so  much  occupied  during  several  consecutive  days :  the  task  would 
have  been  a  hopeless  one,  if  I  had  attempted  it.  But  I  do  not 
think  that  it  matters  at  all,  because  it  has  seemed  to  me  from 
the  beginning  that,  in  order  to  ascertain  the  true  position  of 
this  company,  it  is  not  necessary  to  go  into  all  these  wearisome 
details  of  accounts  and  arithmetic.  There  are  certain  salient 
points,  there  are  certain  leading  features  about  the  case  which 
I  think,  if  you  properly  take  them  into  account,  will  enable 
you  to  find  a  footing  and  enable  you  to  come  to  a  conclusion 
that  shall  be  satisfactory.  As  I  have  said,  the  first  question 
is,  what  was  the  earning  power  of  this  firm  ?  What  were 
the  profits  which  that  earning  power  ought  to  bring  forth? 
Was  that  earning  power  continued  to  the  last  f  K  continued  to 
the  last,  how  was  it  that  profits  were  not  realised  as  in  previous 
times  ?  Is  there  any  circumstance  to  account  for  it  f  Upon  the 
whole,  are  you  of  opinion  that  the  business,  if  reUeved  from  the 
dead  weight  and  pressure  which  this  accumulation  of  bad  debts 
and  of  capital  absorbed  in  these  vain  speculations  had  brought 
upon  it,  was  a  business  which  it  was  worth  the  while  of  a 
merchant  or  a  company  of  merchants  to  purchase?  I  have 
pointed  out  to  you  what  the  deficit  was.  I  have  pointed  out 
to  you  what  were  the  sums  by  which  that  deficit  was  to  be 
reduced,  in  the  first  place,  by  the  assets  which  it  was  ex- 
pected would  be  realised,  in  the  second  by  the  value  of  the 
guarantee  and  property  of  the  members  of  the  old  firm.  In 
the  course  of  the  observations  I  made  to  you  this  morning,  I 
stated  that  it  appeared  to  me,  that  from  the  value  of  2,200,000/., 
which,  according  to  the  calculation  in  the  estimate,  was  the  value 
put  upon  that  property,  there  ought  to  be  deducted  a  million  by 
reason  of  outstanding  guarantees,  which  were  stated  to  amount 
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to  somewhere   about  a  milHon  in   round  numbers,   and  which,        ^^• 
although  not  actual  and  existing  liabilities,  were  still  contingent      Qu^iBT 

liabilities  for  which  the  private  property  of  the  partners  would         

be  liable.  My  attention  has  been  very  properly  called,  how-  1^69. 
ever,  to  the  fact  that  of  these  contingent  liabilities,  according  xy^^ 
to  the  evidence  of  Mr.  Harding,  a  great  many  have  never  Conspiracy^ 
matured,  having  been  satisfied  by  other  parties  or  by  securities  Practice, 
that  were  held ;  and  to  such  extent  as  you  may  think  that  those 
guarantees  ought  not  to  operate  to  reduce  the  sum  which  might 
be  expected  to  be  realised  upon  the  estates  of  the  partners,  to 
that  extent  there  is  a  still  further,  or  there  may  have  been 
expected  to  be  a  still  farther  sum  capable  of  being  applied  to  the 
reduction  of  the  liabilities  which  the  new  company  agreed  to 
take  upon  themselves.  In  that  case  the  supposed  deficit  of  a 
million  at  which  I  had  arrived  would  not  exist,  and  there  would 
be  a  sum  equal  to  the  total  amount  of  the  property  to  be  taken 
into  account  in  the  course  of  the  time  allowed  to  the  old  firm  to 
realise  the  whole  property,  and  thereby  to  liquidate  the  amount 
which  they  had  guaranteed  to  the  new  company.  Tou  must  take 
all  these  circumstances  into  your  consideration,  and  the  question 
for  you  to  determiue  upon  it  is  whether  this  was  a  worthless 
property  as  has  been  described,  or  whether  it  was  not ;  or  rather 
— for  again  this  is  the  true  question — whether  it  appears  to  you 
or  not,  that  whatever  was  the  amount  likely  to  be  realised,  or 
certain  to  be  realised  in  the  future,  there  was  a  reasonable 
and  honest  belief — or  rather,  I  should  say,  an  honest  belief — for 
the  reasonableness  of  belief,  though  it  may  be  one  element  of 
judging  of  its  honesty,  is  not  conclusive — there  was  an  honest 
belief  on  the  part  of  the  persons  who  entered  into  this  engage- 
ment, upon  the  basis  of  which  the  new  company  was  formed, 
that  this  was  an  enterprise  in  which,  though  the  ship  was  stranded 
for  the  moment,  she  would  be  got  off,  and  being  relieved  from 
the  lumber  of  dead  weight  which  had  oppressed  her,  would  again 
float  upon  the  sea  of  commercial  prosperity  and  success.  If  <£ese 
parties  did  entertain  that  honest  belief,  though  it  may  have  since 
turned  out  to  be  fallacious,  can  it  be  reasonably  contended  that 
they  can  have  contemplated  the  fraud  which  is  ascribed  to  them 
by  the  prosecutor.  The  first  question  then  is,  what  was  the  true 
state  of  this  business  ?  The  second,  as  I  have  said,  is,  what  was 
the  state  of  mind  on  the  part  of  the  defendants  at  the  time  of 
this  transaction  ?  As  to  this,  you  are  entitled,  I  think,  to 
take  into  consideration  what  must  have  passed  between  the  old 
directors  and  the  new.  You  may  see  a  little  by  that  light.  It 
seems  impossible  to  suppose  that  the  new  directors  did  not  make 
themselves  acquainted  with  all  the  circumstances ;  and  if  you  are 
satisfied  that  these  new  directors  could  have  had  no  sinister 
motive,  could  have  acted  only  on  a  sense  of  what  was  due  to  their 
own  interests  and  the  interests  of  the  shareholders  they  were 
about  to  invite  to  join  in  the  same  enterprise  and  to  sail  in  the 
same  boat,  you  may  judge  of  the  beUef  or  motives  of  the  one  set 

hh2 
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Rio.         of  these  pcurties  by  what  you  cannot  fidl  to  believe  was  the  true 
a  'isT      state  of  mind  of  the   others.     Then  as  regards  any  misrepre- 

L.  '      sentations  which  have  been  alleged  to  be  made^  as  to  which  you 

1869.        may  think  the  prospectus  went  too  far,  or  as  to  which  it  may 
iZZZ        have  been  deficient  in  not  revealing  that  which  it  was  essential 
C(m^rtuy^  for  the  shareholders  to  know,  you  have  to  judge  of  the  guilt  or 
Practice,     innocence  of  these  parties  by  the  motives  by  which  you  believe 
them  to  have  been  animated.     If  you  cannot  see  your  way  to 
the  conclusion  that  they  intended  by  false  statements  to  induce 
persons  to  take  shares,  or  that  they  combined  to  de&aud  and  deceive 
and  cheat  ftiture  shareholders,  though  you  may  think  they  were 
unduly  sanguine,  though  you  may  think  they  have  not  been  as 
explicit  in  their  statements  as  they  ought  to  have  been,  that 
they  have  not,  in  that  respect,  acted  with  all  the  perfect  openness 
and  straightforwardness  with  which  they  should  have  conducted 
an  operation  of  this  kind  and  the  formation  of  a  new  company 
based  upon  it,  yet  here  again  the  same  question  presents  itself — 
What  was  the  purpose  ?     Was  it  to  induce  persons  to  join  with 
them  in  a  common  enterprise,  which  they  believed  would  be  for 
the  benefit  of  all  ?  or  was  it  for  the  purpose  of  inducing  them  to 
embark  their  capital  in  an  enterprise  which  they  knew  must  end 
fatally,  but  which  they  desired  to  foster  and  create  for  their  own 
firaudulent  and  evil  purposes  ?     These  are  the  questions  which 
you  have  to  determine,  and  in  judging  of  the  latter  question,  as 
I  have  already  said,  motive  is  everything.     You  must  look  to  see 
what  was  the  position  of  the  parties  ;  what  they  would  gain  and 
what  they  would  lose ;  what  there  is  which  should  induce  you  to 
think  that  they  were  led  by  sinister  and  criminal  motives  to 
embark  in  a  gigantic  enterprise  of  fraud,  which  was  to  bring 
desolation  and  misery  upon  trie  homes  of  hundreds — ^nay,  perhaps 
of  thousands.     You  have  been    told  that  your   verdict   is  to 
eflfect  great  things — that  the   commercial  world  requires  to  be 
purified    and  regenerated,   and   that  your  verdict  is  to   effect 
this  important  end.     Do  not  be  influenced  by  any  such  con- 
sideration.    Independently  of  your  verdict,  it  may  be  hoped  that 
the  memorable  event  of  the  downfall  of  this  company  and  the 
presence  at  the  bar  of  a  criminal  court  of  justice  of  men  who 
once  stood  so  high,  will  not  be  without  its  salutary  and  beneficial 
effects.     We  have  been  told  that  the  commercial  world  is  not 
animated  by  the  lofty  principles  and  the  safe  rules  6f  conduct 
which  used  to  influence  its  dealings ;  that  for  the  safe  and  sound 
principles  upon  which  our  fathers  established  the  great  commerce 
of  this  empire,   and  made   the  name  of.  the  British  merchant 
respected  to  the  uttermost  ends  of  tho  world,  there  has  been 
substituted  a  spirit  of  reckless  speculation  and  of  commercial 
gambling ;  and  that  the  name  of  the  British  merchant  does  not 
stand  as  high  as  it  once  did  in  the  estimation  of  the  world.     If 
this  be   so,  I  trust  that  this   memorable  example  will  not  be 
without  its  warning  upon  those  who  are  growing  up  around 
us.     Here  we  have  an  establishment  doing  a  business  almost 
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anequalled^  with  the  names  of  those  who  belonged  to  it  known        R«- 
throughout  the  world  as  men  of  vast  wealth,  ana  of  the  highest      qo^Jbt 

commercial  position.     We  have  seen   them  ^'fallen  from  their       

high  estate  '* ;  and  through  what  ?  Through  turning  from  the  l^®^- 
straight,  legitimate  path  of  that  commercial  department  to  which  pi^^ 
they  belonged,  and  going  astray  after  vain  and  delusive  phantoms,  Cmspiracg- 
and  embarking  the  capital,  which  should  have  been  devoted  to  PracticA. 
their  own  particular  business,  to  wild  speculations  and  rash 
enterprises.  We  have  seen  them  fall  into  absolute  ruin,  their 
commercial  position  destroyed,  their  vast  fortunes  scattered  to 
the  winds,  and  their  reputations  impaired  and  tarnished.  Last, 
we  have  seen  them  at  the  bar  of  this  court,  as  defendants  on  a 
charge  of  conspiracy  and  fraud.  But  I  hope  it  is  not  only  on  the 
commercial  world  the  lesson,  if  necessary,  will  not  be  lost;  I 
trust  it  may  not  be  without  its  influence  upon  the  rest  of  society. 
There  can  be  no  doubt — no  one  who  looks  on  what  is  passing 
around  him  can  fail  to  see — that  a  spirit  of  speculation  and  gam- 
bling has  taken  possession  of  the  minds  of  large  masses  of  this 
community.  Men  who  were  wont  to  be  satisfied  with  moderate 
gains  and  safe  investments,  seem  now  to  be  led  away  by  a  spirit 
of  greed  and  gain,  and  are  ready  to  embark  their  fortunes, 
however  hardly  earned,  the  results,  perhaps,  of  a  life  of  thrift 
and  toil,  in  the  too  often  vain  hope  and  expectation  of  realising 
something  by  premiums  upon  shares,  or  making  more  than  the  or- 
dinary and  sa^  gains  of  capital.  We  see  this  every  day.  If  this 
example  should  teach  those  who  are  ready  to  follow  the  ignesfatui 
of  such  vain  delusions,  that  you  cannot  gain  extraordinary  profits 
without  extraordinary  risk ;  that  it  is  unsafe  to  trust  to  names, 
whatever  those  names  may  be,  in  enterprises  of  which  you  cannot 
comprehend  the  scope  or  the  details,  and  in  the  management  and 
superintendence  of  which  it  is  impossible  that  you  should  have 
any  part  or  parcel,  and  that,  by  so  doing,  though  you  may  pos- 
sibly gain  something  in  some  of  these  enterprises,  in  others  you 
may  find  yourselves  irretrievably  lost  and  mined,  it  will  not  be 
witiiout  its  use.  If  the  case  shall  have  any  salutary  effect  in 
checking  the  disposition  to  speculation  and  gambling  which  seems 
to  pervade  all  classes,  which  has  led  to  high  and  illustrious  names 
being  soiled  and  tarnished,  and  to  men  who  ought  to  have  set  an 
example  to  the  rest  of  the  world  being  compromised  in  doubtful 
and  disreputable  transactions,  so  much  the  better.  I  should 
rejoice  if  such  should  be  the  result,  but  that  is  altogether  beside 
the  question  you  have  to  determine.  The  question  upon  which 
your  decision  turns  is  simply  whether,  if  you  think  this  business 
was  worthless — that  is,  worthless  with  reference  to  the  price  to  be 
paid  for  the  shares — ^you  believe  that  these  gentlemen  who  are 
defendants  upon  the  present  occasion  knew  that  it  was  so.  If 
you  do  not  think  it  was  worthless,  the  whole  case  falls  to  the 
ground ;  but  if  you  think  it  was  worthless,  did  they  believe  it 
to  be  such  ?  and,  believing  it  to  be  such,  did  they,  for  the  pur- 
poses of  fraud,  endeavour  to  transfer  it  to   shareholders  who 
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Ite.        Bhoald  take  it  off  their  hands  ?  If  they  did^  they  are  g^ty  of 
Q^j^f„^     this  charge.     If  you  cannot  see  your  way  to  that  conclusion — ^if 

the  prosecution  has  failed  to  estabUsh  it — ^if  looking  at  all  the 

1S69.        circumstances^  though  you  may  think  there  are  parts  of  this 
Frauds      transaction  which  are  open  to  animadyersion  and  blame^  that  the 
Qnupirtuy^   charge  of  intentional  fraud  fails^  I  am  sure  you  will  hare  satis - 
PiracHee.     faction  in  being  able  to  acquit  them^  so  that  to  the  (I  had  almost 
said)  degradation--certainly^  commercially^  speakings  the  degra- 
dation— and  looking  at  their  present  position  as  defendants  at  the 
bar  of  this  court  on  a  charge  of  conspiracy  and  frauds  the  social 
degradation — to  which  unfortunately  they  have  fallen — shall  not 
be  superadded  the  painful  consequence  which  must  necessarily 
follow   from  a  verdict  of  guilty.     At  the  same  time,  if  you 
are  of  opinion,  upon  the  whole  of  the  evidence,  that  the  case  is 
made  out,  no  considerations  of  compassion  or  pity  ought  to  stand 
between  you  and  the  verdict  which,  upon  your  consciences,  it 
would  then  be  your  duty  to  pronounce. 

Not  guilty. 
Kenealy  asked  his  Lordship  to  make  an  order  allowing  the 
costs  of  the  prosecutors,  under  the  24  &  25  Vict.  c.  96,  s.  121 — 
''The  court  before  which  any  indictable  misdemeanor  against 
this  act  shall  be  prosecuted  or  tried  may  allow  the  costs  of  the 
prosecution  in  the  same  manner  as  in  cases  of  felony,^'  &o.  He 
asked  his  Lordship  to  certify  that  this  was  a  fit  case  to  be 
prosecuted. 

CocEBUBN,  C.J. — If  you  had  confined  the  prosecution  to  the 
three  original  members  of  the  old  firm  who  are  defendants, 
although  I  entirely  concur,  unhesitatingly  concur,  in  the  propriety 
of  the  verdict  which  the  jury  have  returned,  yet,  believing  that 
it  was  a  case  for  inquiry  as  to  them,  and  believing  also  that 
Dr.  Thom  was  actuated  only  by  perfectly  honest  motives  in 
instituting  these  proceedings,  I  should  not  have  hesitated  to 
allow  the  costs ;  but  inasmuch  as,  in  my  judgment  and  opinio  n, 
the  uniting  the  other  defendants  in  the  same  indictment,  and 
proceeding  against  them  in  the  same  prosecution,  was  altogether 
an  unjustifiable  measure,  I  cannot  allow  the  costs.  I  must  say 
that  in  the  whole  course  of  my  experience  I  never  met  with 
a  prosecution  which,  as  regards  those  three  defendants,  I  think 
was  less  warranted— at  all  events,  they  certainly  ought  not  to 
have  been  included  in  the  same  indictment  with  the  others, 
whereby  those  others  were  entirely  precluded  firom  calling  them 
as  witnesses.  Under  these  circumstances,  I  think  the  prosecution 
has  not  been  conducted  as  it  ought  to  have  been  conducted,  and 
therefore  that  I  ought  not  to  make  any  order. 
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COURT  OF  CRIMINAL  APPEAL. 

January  22,  1870. 

(Before  Cockbubn,  C.J.,  Bylbs,  J.,  and  Keativq,  J.,  Pioott,  B., 

aud  Cleasbt,  B.) 

Reg.  v.  Hafoood  and  WYATT.(a) 

Rape — Attempt  to  cwnvmit — Aiding  and  abetting, 

H.  was  indicted  for  rape,  and  W.  for  aiding  a/nd  abetting ;  both 
were  acquitted  of  felony,  but  H.  was  found  guilty  of  attempting 
to  cormnit  the  rape,  amd  W.  of  aiding  H.  in  the  attempt : 

Held,  thjft  W.  wa,8  properly  convicted. 

CASE  reserved  by  Pigott,  B.,  for  the  opinion  of  the  Court  for 
the  Consideration  of  Crown  Cases  Reserved. 

The  prisoners  were  tried  before  me  at  the  last  Winter  Assize 
at  Taunton,  upon  an  indictment  which  charged  the  prisoner 
Hapgood  with  rape,  and  the  prisoner  Wyatt  with  aiding  and 
abetting  in  the  above  rape. 

The  jury  acquitted  both  prisoners  of  the  felonies  charged,  but 
found  them  both  gmlty  of  misdemeanor,  Hapgood  of  attempting 
to  commit  the  rape,  and  Aaron  Wyatt  of  aiding  Hapgood  in  the 
attempt. 

The  prisoner  Wyatt^s  counsel  submitted  that  this  finding 
amounted  to  an  acquittal  of  Wyatt  altogether,  inasmuch  as  the 
case  was  not  within  the  stat.  14  &  15  Vict.  c.  100,  s.  9.{b) 

I  overruled  the  objection  and  passed  sentence  upon  him ;  but, 
at  the  request  of  the  defendant  Wyatt^s  counsel,  I  reserved  the 
point  for  this  Court. 

The  question  is  whether  Wyatt  was  properly  convicted  of 
misdemeanor. 

(a)  Reported  by  Jorn  Thompson,  Esq.,  Barrister-at-Law. 

(6)  That  Btatato  enables  a  jury  to  find  a  person  guilty  of  an  attempt  to  conunit  the 
o£fenoe,  on  an  indictment  for  felony  or  misdemeanor,  if  it  appears  that  the  person 
charged  did  not  complete  the  offence,  bat  was  guilty  only  of  an  attempt  o  commit 
the  same. 
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^^'  If  the  Court  think  lie  was  not,  then  the  verdict  and  jadgment 

jg^^j^P  against  him  are  to  be  yacated,  and  a  verdict  of  not  guilty  is  to  be 

— ^  entered. 

1870.  G.  PiGOTT. 

jlua,^^  No  counsel  appeared  on  either  side. 

Attempt-^ 


Ai£ng,  CocKBURN,  C.J. — The  Court  is  of  opinion  that  the  conviction 

was  right. 

Conviction  affi/i^tned. 


COURT  OF  CRIMINAL  APPEAL. 

January  22,  1870. 

(Before  Cockburn,  C.J.,  Bylbs,  J.,  Kbatino,  J.,  Pioott,  B.,  and 

Clbasby,  B.) 

Reg.  v.  French,  (a) 

Forgery — Acquittance — Receipt — 24  ^  25  Vict.  c.  98,  «.  28. 

A  document, .called  a  "  clearance/'  issued  to  members  of  the  Ancient 
Order  of  Foresters  Friendly  Society,  certified  that  the  memiber 
had  paid  all  his  dues  and  demands,  and  authorised  any  court  of 
the  order  to  accept  the  bearer  as  a  clearance  member : 

Held,  that  this  was  not  the  subject  of  forgery  within  the  24  ^  25 
Vict,  c.  98,  s.  23,(6)  as  an  acquittance  or  receipt. 

CASE  reserved  for  the  opiniou  of  this  Court  by  Lush,  J.,  at 
the  last  Summer  Assizes  for  the  West  Riding  of  Yorkshire, 
held  at  Leeds. 

Indictment  on  the  24  &  25  Vict.  c.  98,  s.  23,  for  forging  an 
acquittance  or  receipt  for  money. 

The  prisoner  was  secretary  of  a  friendly  society  called  the 
Ancient  Order  of  Foresters,  which  had  branches  in  various  towns. 
A  member  removing  from  one  place  to  another,  who  had  paid  all 
dues,  was  entitled  to  a  document  in  the  form  hereafter  set  out, 

(a)  Reported  by  Jomr  Thompson,  Esq.,  Barrister-at-Law. 

(6)  The  24  A  25  Viot  o.  98,  b.  28,  enacts  "  Whosoever  shaU  forge  or  alter,  offer,  &o., 
any  andertaking,  warrant,  order,  authority,  or  request  for  the  payment  of  money,  or 
for  the  deli  very  or  transfer  of  any  goods  or  chattels,  or  of  any  note,  bill,  or  other 
security  for  the  payment  of  money,  or  for  procuring  or  giving  credit  or  any  indorse- 
ment on  or  assignment  of  any  such  undertaking,  warrant,  order,  authority,  or  request, 
or  any  accountable  receipt,  acquittance,  or  receipt  for  money  or  for  goods,  or  for  any 
note,  bill,  or  other  security  for  the  payment  of  money,  or  any  indorsement  or  assign- 
ment of  any  such  accountable  receipt,  with  intent  in  any  of  the  cases  aforesaid  to 
defraud,  shall  be  guilty  of  felony,  Ac. 
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called  a  "  clearance/*  which  admitted  him  to  all  the  privileges  of       ^^**- 
membership  at  any  place  where  a  branch  of  the  society  existed.  Fkwch. 

The   qualifications  for  membership  were  the  payment  of  an        

entrance  fee,  a  certain  time  of  probation,  and  certain  general        ^^^O. 
payments  made  at  meetings  of  the  society  called  "  courts.**     At     |f^,Z^Z_ 
these  courts,  constituted  by  the  presence  of  the  chief  ranger,  the   Acquittance. 
sub-chief  ranger,  the  treasurer,  the  secretary,  and  two  members 
at  the  least,  the  payments  were  made  to  the  secretary,  and  by 
him  handed  over  there  and  then  to  the  treasurer.     Neither  the 
chief  ranger  nor  the  sub-chief  ranger  received  or  was  respon- 
sible for  any  of  these  payments,  nor  were  their  signatures  to  a 
"  clearance  **  understood  as  importing  that  any  money  had  been 
received  by  them  or  either  of  them ;  but  a  "  clearance  **  without 
their  signatures  would  not  have  been  accepted. 

Edward  Cragg,  a  member  of  the  society,  was  entitled  to  a 
"  clearance,**  but  the  money  he  had  paid  had  not  been  accounted 
for  by  the  prisoner  to  the  treasurer. 

The  prisoner  sent  to  Cragg  a  "  clearance,**  of  which  the 
following  is  a  copy,  and  to  which  he  forged  the  names  of  the 
chief  and  the  sub-chief  rangers ; — 

"  Ancient  Order  of  Foresters  Friendly  Society, 

"  Member*s  Clearance. 
"  Authorised  form  pursuant  to  General  Law. 

"  Samuel  Shawcross,  Permt.  Sec. 
'*  Conrt  '  Painters,*  No.  4076  of  the  Leeds  District,  held  at 
the  Hai'ewood  Arms,  Harewood-street,  in  Leeds,  in  the  county  of 
York. 

"  To  all  whom  it  may  concern.  These  are  to  certify  that  the 
bearer  hereof,  brother  Edward  Cragg,  a  married  man,  now  aged 
twenty-six  years,  by  trade  a  painter,  was  admitted  a  member  of 
the  above  court  on  the  25th  day  of  June,  1864,  and  has  paid  all 
dues  and  demands  up  to  the  29th  day  of  August,  1868. 

"  We  therefore  hereby  anthorise  any  court  of  the  order  to 
accept  the  said  brother  as  a  clearance  member,  subject  to  the 
conditions  expressed  in  the  general  laws,  to  which,  so  far  as  they 
may  apply  to  the  above  court,  we  undertake  to  conform. 

*'  In  witness  whereof  we  have,  by  order  of  the  court  and  on  its 
behalf,  subscribed  our  hands,  and  affixed  the  seal  of  the  court. 

*'  Thomas  Maw,  Chief  Banger. 
(Seal.)  "  John  Doyle,  Sub-Chief  Ranger. 

"  George  French,  Secretary. 

"  Caution. — The  member  to  whom  this  clearance  is  granted, 
must  throw  it  into  some  legal  court  within  two  calendar  months 
from  the  time  of  drawing  the  same,  and  should  it  be  refused  by 
any  court,  it  must  be  returned  to  the  court  which  granted  it, 
within  one  calendar  month,  or  tlie  member  will  become  sus- 
pended :  (See  General  Laws,  92,  93, 94,  95.) 
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®»-  "We,  the  undersigned,   declare  that  this  is  the  document 

FwoB  presented  to  this  court,  No.  1567,  by  brother  Cragg,  on  Oct.  26, 

'  1868. 

^-  "  William  Trantee,  C.R. 

Forgery  (Seal)             "  Nathanibl  Powell,  S.O.R. 

Acquittance.  "  Thomas  Batbs,  Secretary,  Court  1567. 

"  May  24,  1864.'^ 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
above  document  is  an  acquittance  or  receipt  for  money  within 
the  meaning  of  the  statute. 

The  prisoner  was  convicted,  but  admitted  to  bail. 

Robert  Lush. 

No  counsel  were  intructed  on  either  side. 

CoCKBUEN,  O.J. — In  this  case  it  appears  that  there  was  a  doubt 
whether  the  document  the  prisoner  was  indicted  for  forging  was 
an  acquittance  or  receipt  for  money  within  the  statute  24  &  25 
Vict.  c.  98,  s.  23,  upon  which  the  indictment  was  framed.  We 
are  of  opinion  that  it  was  not  an  acquittance  or  receipt  for  money 
within  that  enactment,  and  that  it  is  nothing  more  than  what  it 
purports  to  be,  viz.,  a  certificate  certifying  that  the  bearer  was 
admitted  a  member  of  the  court  which  issued  it,  and  had  paid  up 
all  dues,  and  authorising  any  other  court  of  the  Ancient  Order  of 
Foresters  to  accept  the  bearer  as  a  clearance  member.  We  think 
that  it  is  simply  a  certificate,  and  not  in  any  sense  of  the  term 
an  acquittance  or  receipt  for  money  within  the  meaning  of  the 
statute,  and  therefore  that  the  conviction  cannot  be  upheld. 

Oonviction  quaahsd. 
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COURT  OF  CRIMINAL  APPEAL. 

January  22,  1870. 

(Before  Cockburn,  C.J.,  Bovill,  C.J.,  Kelly,  C.B.,  Martin,  B., 
WiLLEs,  J.,  Channell,  B.,  Btlbs,  J.,  Keating,  J.,  Blackburn, 
J.,  PiGOTT,  B.,  Mbllor,  J.,  Lush,  J.,  Hannen,  J.,  Brett,  J., 
and  Clbasby,  B.) 

> 

Reg.  v.  Martha  Faleikgham  and  Mart  FALKiNGHAM.(a) 

Abandonment  or  exposwre  of  child — 24  8f  25  Vict,  c.  100,  8.  27. 

The  mother  (one  of  the  prisonersj  told  the  putative  father  before 
the  birth  of  an  illegitimate  child  that  she  would  father  it  on  him 
and  he  wordd  have  to  pay  for  it.  He  said,  ^^  I  will  not  pa/y  for 
it,  but  if  you  send  it  to  me  I  will  keep  it."  About  five  weeks 
after  its  birth  the  prisoners  put  the  child  into  a  hamper  carefuUy 
wrapped  up,  and  left  it  at  a  railway  station,  and  paid  the  fa/re. 
Tlie  hamper  was  addressed,  and  the  words  "  with  ca/re,  to  be 
delivered  immediately,"  added.  The  transit  and  delivery  occu- 
pied about  an  howr.  When  the  ha/mper  was  opened  the  child 
was  alive.  It  was  taken  to  the  workhouse  amd  Uved  for  three 
weeks  afterwards,  when  it  died  from  ca/uses  not  attributable  to 
the  conduct  of  the  prisoners  : 

Held,  by  a  majority  of  the  judges,  that  this  was  a  case  of  aba/ndon- 
nient  and  exposure  of  a  child  within  the  24  8f  25  Vict.  c.  100, 
s.  27. 

/^  ASB  reserved  for  the  opinion  of  this  Court. 

The  prisoners  were  indicted  at  the  Michaelmas  Quarter  Sessions 
of  the  North  Riding  of  Yorkshire  for  a  misdemeanor  under  the 
24  &  25  Vict.  c.  100,  s.  27. 

The  following  is  a  copy  of  the  indictment : 

The  jurors  for  our  Lady  the  Queen  upon  their  oath  present 
that  Martha  Falkingham  and  Mary  FaUdngham,  on  the  25th  of 
August,  1869,  nnlawfolly  and  wilMly  did  abandon  and  expose  a 
certain  child  then  being  under  the  age  of  two  years,  whereby  the 
life  of  the  said  child  was  endangered. 

(q)  Reported  bj  Jorh  THOXPflOiTi  Esq.,  Barritter-ftt-Law. 


V. 

Falkinoham. 
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The  prisoner^  Mary  Falkingham^  was  tlie  mother  of  the  child^ 

which  was  about  five  weeks  old  at  the  time  mentioned  in  the 

indictment^  at  which  time  both  prisoners  were  residing  together 

1870.        at  Stockton-on-Tees. 

Abandonment       ^^  ^*®  proved  that  the  prisoner  Mary  Falkingham,  about  four 

of  a  chi/d^    months  previous  to  the  birth  of  the  child^  had  an  interview  with 

Evidence,     the  father  of  the  child,  who  was  then  residing  at  Guisborough  in 

this  Biding,  at  which  interview  they  had  a  conversation  relative 

to  the  maintenance  of  the  child  after  it  should  be  bom.     She 

told  him  that  she  should  father  the  child  on  him,  and  that  he 

would  have  to  pay  for  it,  to  which  the  man  replied,  "  I  will  not 

pay  for  it,  but  if  you  send  it  to  me  I  will  keep  it."     Nothing  was 

said  by  either  of  them  as  to  the  time  at  which  or  the  mode  by 

which  the  child  was  to  be  sent. 

On  the  day  named  in  the  indictment,  both  prisoners  put  the 
child  into  a  hamper  wrapped  up  in  a  woollen  shawl,  and  packed 
with  shavings  and  cotton  wool,  and  the  prisoner  Mary  Palking- 
ham,  with  the  knowledge  and  connivance  of  the  other  prisoner, 
took  the  hamper  by  a  passenger  vessel  on  the  river  Tees  from 
Stockton,  where  they  resided,  to  Middlesbrough  (a  distance  of 
about  four  or  five  miles),  at  which  latter  place  she  took  the 
hamper  to  the  booking  office  of  the  railway  station,  and  there 
left  it,  paying  sixpence  for  the  carriage  thereof,  and  telling 
the  clerk  to  be  very  careful  of  it,  and  to  send  it  to  Guis- 
borough by  the  next  train,  which  would  leave  Middlesbrough 
in  ten  minutes  from  that  time.  She  did  not  say  anythiug 
as  to  the  contents  of  the  hamper.  The  hamper  was  adcbessed 
"  Mr.  Carr*s,  Northoutgate,  Guisborough,  with  care  to  be 
delivered  immediately,"  at  which  address  the  father  of  the  child 
was  then  lodging. 

The  hamper  was  carried  by  the  ordinary  passen&rer  train 
from  Middlesbrough  to  GuiBborongh,  leaving  the  former  place 
at  7.45  p.m.,  and  an*iving  at  Guisborough  at  8.15  p.m.  At 
8.40  p.m.,  it  was  deUvered  by  a  railway  porter  at  its  address. 

On  its  being  opened,  it  was  found  to  contain  the  child  alive, 
and  packed  in  the  manner  before  mentioned,  with  a  paper  on 
which  was  written,  ^'  Please  take  care  of  this  child,  for  George 
Beaumont  is  the  father  of  it.'' 

The  child  was  taken  by  the  relieving  officer  the  same  evening 
to  the  union  workhouse,  where  it  lived  for  three  weeks  after- 
wards, at  the  expiration  of  which  period  it  died  from  causes  not 
attributable  to  the  conduct  of  the  prisoners  or  either  of  them. 
It  was  proved  to  have  been  a  delicate  child. 

The  prisoners'  counsel  objected  that  upon  these  facts  there 
was  no  evidence  to  go  to  the  jury  that  the  life  of  the  child  was 
endangered;  and,  secondly,  that  there  was  no  abandonment, 
and  no  exposure  of  the  chUd  within  the  meaning  of  the  statute. 

The  Court  overruled  the  objections,  and  left  the  case  to  the 
jury,  who  found  both  prisoners  guilty. 

At  the  request  of  the  prisoners'  counsel  this  case  was  granted 
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by  the  Court  for  the  opinion  of  the  Court  of  Criminal  Appeal        Rw»- 

whether  the  prisoners  were  rightly  convicted.  Falkingham. 

Both  prisoners  were  admitted  to  bail  to  appear  at  the  next        _ 
Court  of  Quarter  Sessions  for  the  North  Riding  of  Yorkshire,  to        '^^o. 

receive  judgment  if  called  upon.  „   „,  ^  Ab^nment 

John  R.  W.  Hildyaed,  of  a  child— 

Chairman.  Evidence, 

No  counsel  appeared  for  the  prisoners. 

Shepherd  was  instructed  to  argue  on  behalf  of  the  prosecution^ 
but  was  not  called  upon. 

The  24  &  25  Vict.  c.  100^  s.  27,  enacts  that  whosoever  shall 
unlawfully  abandon  or  expose  any  child,  being  under  the  age  of 
two  years,  whereby  the  life  of  such  child  shall  be  endangered,  or 
the  health  of  such  child  shall  have  been  or  shall  be  likely  to  be 
permanently  injured,  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour. 

CocKBURN,  C.J. — This  was  an  indictment  and  conviction  of  the 
prisoners  for  abandoning  and  exposing  an  infant  child,  and  having 
been  informed  that  the  case  was  not  to  be  argued  on  the  part  of 
the  prisoners,  the  Judges  have  considered  the  point  reserved 
before  coming  into  Court,  and  as  the  majority  of  the  Judges  are 
of  opinion  that  the  conviction  should  be  a£Brmed,  it  will  be  un- 
necessary to  hear  the  learned  counsel  in  support  of  it.  At  the 
same  time  all  the  Judges  are  of  opinion,  looking  to  the  peculiar 
circumstances  of  the  case,  and  to  the  fact  that  this  is  the  first 
case  of  the  kind  that  has  arisen  under  the  statute,  and  to  the 
possibility  that  the  prisoners  were  not  aware  that  they  were 
committing  an  offence,  that  a  lenient  sentence  will  meet  the 
exigencies  of  the  case. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

January  22,  1870. 

(Before  Cockbubn,  C.J.,  Btles,  J.,  Keating,  J.,  Pioott,  B.,  and 

Clbasbt,  B.) 

Reg.  v.  William  PAEKER.(a) 

Depositions — Magistrate's  signature — Pleading — Surplusage, 

It  is  sufficient  if  the  signature  of  a  committing  magistrate  be 
attached,  in  the  form  in  schedule  Jif.  of  11  ^  12  Vict  c.  42,  at  the 
conclusion  of  the  depositions  of  the  several  witnesses,  and  his 
signature  need  not  be  subscribed  ti*  the  deposition  of  each  witness 
respectively. 

An  indictment  for  making  a  false  declaration  before  a  justice  of  the 
peace  as  to  the  loss  of  a  pawnbroker's  ticket  concluded^  "  Whereas, 
in  truth,  the  defendant  had  not  lost  the  said  ticket,  hut  had  sold, 
lent,  or  deposited  it  as  a  security  to  one  J,  0. :" 

Held,  that  the  allegation,  "  that  the  defendant  had  sold,  lent,  or 
deposited  U  as  a  securii/y  to  J.  0"  might  be  rejected  cw  mere 
surplusage,  and  did  not  vitiate  the  indictmsnt  for  uncertainty, 

CASE  reserved  by  Mr.  Justice  Lush  for  the  opinion  of  this 
Court. 
The  indictment  was  in  the  following  form  : 

Northumberland, ")  The  jurors  for  our  Lady  the  Queen  on  their 
to  wit.  J      oath  present,  that  William  Parker  did, 

on  the  6th  April,  1869,  at  the  parish  of  Tynemouth,  in  the 
borough  of  Tynemouth,  in  the  county  of  Northumberland, 
wilfully  and  corruptly  make  a  false  declaration  before  John 
Byrom  Bramwell,  Esq.,  one  of  Her  Majesty's  justices  of  the  peace 
for  the  said  borough  of  Tynemouth,  that  he,  the  said  William 
Parker,  had  lost  a  certain  note  or  memorandum,  being  a  pawn- 
broker's ticket.  (6)  Whereas  in  truth  and  in  fact  he  had  not  lost 
the  said  ticket,  but  had  sold,  lent,  or  deposited  it  as  a  security  to 
one  James  Carter,  as  he,  the  said  William  Parker,  well  knew  at 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister>at-Law. 
(6)  39  &  40  Geo.  3,  0.99,  b.  16;  5  &  6  WiU.  4,  c.  62,  s.  12. 
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the  time  he  made  the  said  false  declaration  against  the  form  of       Rk 
the  statute  in  sach  case  made  and  provided. 


V, 


The  deposition  of  a  deceased  witness  was  tendered  and  objected  1^70 

to  on  the  ground  that  it  did  not  purport  to  be  sigfned  by  the  — ^ 

justices  before  whom  it  purported  to  have  been  taken  as  required  S!^!^'^ 

by  the  11  &  12  Vict.  c.  42,  s.  17.(a)  Depo^tums, 

The  deposition  in  question  was  the  second  of  four  depositions 
made  at  the  same  hearing,  all  of  which  were  pinned  together. 
Each  occupied  more  than  one  sheet  of  paper. 

The  justices  did  not  sign  either  of  the  sheets  on  which  the 
depositions  were  written  except  the  last  (that  sheet  not  con- 
taining any  part  of  the  deposition  in  question),  and  the  signature 
was  appended  at  the  end  of  the  last  deposition  to  a  statement  in 
the  following  form  copied  from  schedule  M.  of  the  11  &  12  Vict, 
c.  42.  '^  The  above  depositions  of"  (naming  the  several  witnesses, 
and  amongst  them  the  deceased,)  "  were  taken  and  sworn  before 
us  at,  &c.,  according  to  the  form  in  the  schedule." 

I  allowed  the  deposition  to  be  read  subject  to  the  opinion  of 
this  Court  on  its  admissibility. 

(a)  The  11  &  12  Vict.  c.  42,  s.  17,  enacts,  that  in  all  oases  where  any  person  shall 
appear  or  be  brought  before  any  jastioe  or  justices  of  the  peace  charg^  with  any 
indictable  offence,  whether  committed  in  England  or  Wales,  or  upon  the  high  seas,  or 
on  land  beyond  the  sea,  or  whether  such  person  appear  voluntarily  after  summons,  or 
have  been  apprehended  with  or  without  warrant,  or  be  in  custody  for  the  same  or  any 
other  offence,  such  justice  or  justices,  before  he  or  they  shall  commit  such  accused 
pjsrson  to  prisoa  for  trial  or  bsfore  he  or  they  shall  admit  him  to  bail,  shall,  in  the 
presence  of  such  accused  person,  who  shall  be  at  liberty  to  put  questions  to  any 
witness  produced  against  him,  take  the  statement  (M.)  on  oath  or  affirmation  of  those 
who  shall  know  the  facts  and  circumstances  of  the  case,  and  shall  put  the  same  into 
writing,  and  such  depositions  shall  be  read  over  to  and  signed  respectively  by  the 
witnesses  who  shall  have  been  so  examined,  and  shall  be  signed  aUo  by  the  justice  or 
justices  taking  the  same,  and  the  justice  or  justices  before  whom  any  such  witnesses 
shall  appear  to  be  examined  as  aforesaid  shall,  before  such  witness  is  examined, 
administer  to  such  witness  the  usual  oath  or  affirmation,  which  such  justice  or  justices 
shall  have  full  power  and  authority  to  do;  and  if,  upon  the  trial  of  the  person  so 
accused  as  first  aforesaid,  it  shall  be  pi'oved  by  the  oath  or  affirmation  of  any  credible 
witness  that  any  person  whose  deposition  shaU  have  been  taken  as  aforesaid  is  dead, 
or  so  ill  as  not  to  be  able  to  travel,  and  if  also  it  be  proved  that  such  deposition  was 
taken  in  the  presence  of  the  person  so  accused,  and  that  he  or  his  counsel  or  attorney 
had  a  full  opportunity  of  cross-examining  the  witness,  then,  if  such  deposition  purport 
to  be  signed  by  the  justice  by  or  before  whom  the  same  purports  to  have  been  taken, 
it  shall  be  lawful  to  read  such  deposition  as  evidence  in  such  prosecution  without 
further  proof  thereof,  unless  it  shall  be  proved  that  such  deposition  was  not  in  fact 
signed  bj  the  justices  purporting  to  sig^  the  same. 

SCHEDULB  M. 

—      >  The  examination  of  0.  D.,  of  ,  farmer,  and  R  F.,  of  , 

to  wit.    >      labourer,   taken  on  [oa/A]  this  day  of  ,  in  the  year  of 

our  Lord  ,  at  ,  in  the  county  aforesaid,  before  the  undersigned  [one] 

of  Her  Majesty's  justices  of  the  peace  for  the  said  [ count t/]^  in  the  presence  and 
hearing  of  A.  B.,  who  is  charged  this  day  before  [//!«],  for  that  he,  the  said  A.  B., 
on  ,  at  [.&C-1  describing  the  offence  as  in  a  warrant  0/ commitment']. 

This  deponent,  C.  D.,  on  his  [oath]  saith  as  follows,  &c.  [stating  the  d^}09ition  of  the 
•witness  as  nearly  as  possible  in  his  own  words.     ]'Vhen  his  deposition  is  complete^  let  him 
sign  it.] 
And  this  deponent  E.  F.  upon  his  oath  says  as  follows  f^] 

The  above  depositions  of  0.  D.  and  E.  F.  were  taken  Iswom]  before  me,  at  , 

on  the  day  and  year  first  above  mentioned. 

J.  S. 
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V. 

Pabsxb. 

1870. 

Practice — 
DqMMitums. 


It  was  objected,  after  the  jury  were  sworn  and  charged,  that 
the  indictment  was  bad  for  nncertainty,  as  it  alleged  in  the 
alternative  that  the  prisoner  ''had  sold,  lent,  or  deposited  it/' 

I  overruled  the  objection,  but  as  I  meant  to  reserve  the  oth^r 
point,  I  also  reserved  this  for  the  opinion  of  the  Court:  (See 
1  C.  &  K.  243.) 

The  prisoner  was  convicted,  but  not  sentenced.  I  admitted 
him  to  bail,  but  I  am  not  aware  whether  he  has  been  able  to 
find  it  or  not. 

If  the  deposition  ought  not  to  have  been  received,  or  if  the 
indictment  is  bad,  the  conviction  is  to  be  quashed. 

RoBT.  Lush. 

Oreenhow  for  the  prisoner. — The  conviction  was  wrong  on  two 
grounds.  The  deposition  was  not  admissible  in  evidence  because 
it  was  not  signed  by  the  magistrate  before  whom  it  was  taken,  as 
required  by  the  11  &  12  Vict.  c.  42,  s.  17.  It  is  contended  that 
under  that  enactment  the  several  depositions  of  the  witnesses 
should  be  respectively  signed  by  the  committing  magistrate,  and 
that  the  magistrate's  signature  once  only  at  the  end  of  the  exami- 
nation is  not  sufficient.  This  point  has  nob  been  decided  in  this 
Court  as  yet.  In  Reg.  v.  Osborne  (8  Car.  &  P.  113),  where  three 
witnesses  were  examined  before  the  magistrate,  and  the  examina- 
tions of  all  three  were  on  the  same  sheet  of  paper,  the  prosecutor 
being  first,  and  the  only  signature  of  the  magistrate  was  at  the 
end  of  the  last  examination,  after  the  words  "  Sworn  before  me,'' 
it  was  held  that  the  deposition  of  the  prosecutor,  who  had  died 
before  the  trial,  was  admissible.  Coleridge,  J.,  said,  ''  There 
may  be  a  doubt  whether  each  deposition  should  not  be  signed  by 
the  justice."  His  lordship  then  conferred  with  Lord  Abinger, 
C.B.,  and  afterwards  said,  "  My  own' impression  was  that  this 
was  sufficient ;  if  this  had  been  the  case  of  an  affidavit  it  would 
have  been  bad,  but  that  is  on  account  of  an  arbitrary  rule.  In 
this  case,  however,  there  is  no  such  rule,  and  Lord  Abinger 
agrees  with  me  in  thinking,  after  the  proof  given  by  the  justice's 
clerk  (that  the  deposition  was  regularly  taken  and  read  over  in 
the  presence  of  the  prisoner,  and  that  he  had  an  opportunity 
of  cross-examining  the  prosecutor),  that  the  deposition  is 
admissible."  That  case  was  upon  the  statute  of  7  Geo.  4.  In 
Reg.  V.  Lee  (4  Fos.  &  Fin.  63),  where  the  depositions  of  several 
>vitnesses  were  taken  before  the  magistrate  on  separate  sheets 
of  paper,  and  signed  by  the  magistrate  once  at  the  end,  and  then 
the  sheets  of  paper  were  attached  together,  Pollock,  C.B.,  held 
that  the  depositions  were  properly  signed,  so  as  to  render 
the  depositions  of  one  who  died  before  the  trial  admissible 
in  evidence.  There  is,  however,  the  case  of  Reg.  v.  Richards 
(4  Fos.  &  Fin.  860),  which  is  opposed  to  the  above  cases.  There 
Cockburn,  G.J.,  said  that  each  deposition  must  be  signed  by  the 
witness  and  the  magistrate,  and  that  it  was  not  in  compliance 
with  the  statute  for  the  magistrate  merely  to  sign  at  the  end. 
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[CocKBURN,  C.J, — ^At  the  time  I  so  expressed  myself  my  atten-        ^^ 
tion  had  not  been  called  to  schedule  M. ;  when  I  saw  that  I      p^i^^, 

thought  my  previous  view  was  erroneous.]     It  is  submitted  that     •  

the  form  in  schedule  M.  will  not  control  die  positive  language  of       1^70. 
sect.  17,  "  and  shall  be  signed  also  by  the  magistrate  taJking  the    /Vac/i^e— 
same.''    In  Reg.  v.  France  (2  M.  &  Rob.  207) — ^where  a  witness  W.,    Depositions, 
who  had  been  examined  and  cross-examined  before  the  magis- 
trates, died  before  the  trial,  and  his  deposition  was  duly  signed 
by  the  magistrates,  but  the  cross-examination  which  had  taken 
place  on  a  subsequent  day  was  not  signed  by  the  magistrates, 
but  the   depositions   of  two  other  witnesses  on  the  prisoner's 
behalf,  which  had  been  taken  at  the  same  time  with  the  cross- 
examination  of  W.,  were  pinned  up  along  with  it,  and  the  last 
sheet  of  the  whole  was  signed  by  the  magistrates — Alderson,  B., 
after  consulting  Parke,  B.,  said,  if  the  magistrate's  clerk  could 
state  that  the  sheets  were  all  pinned  together  at  the  time  the 
magistrates  signed  the  last  sheet,  he  thought  he  must  receive  the 
whole  in  evidence ;  but  neither  the  magistrates'  clerk  nor  one  of 
the  magistrates  being  able  so  to  state,  the  deposition  as  well 
as  the  cross-examination  was  rejected,  although  the  magistrate 
stated  that  all  the  sheets  were  lying  on  the  table  when  he  signed 
them.     The   following  cases  were  also  cited:  Reg.  v.   Johnson 
(2  Car.  &  Kir.  354);  Reg.  v.  Young  {8  Car.  &  Kir.  10«).     As 
to  the  second  point,  the   indictment  is  bad  for  uncertainty  in 
averring  that  the  defendant   ''  sold,  lent,  or  deposited  it  as  a 
security."     The  rule  is  that  averments  must  be  certain  and  not 
in  the  alternative :     {Reg,  v.  Jones,  1  Car.  &  Kir.  243 ;  1  East, 
P.C.  245 ;  1  Rus.  on  Crimes,  466.)   Although  this  averment  need 
not  have  been  inserted,  yet  having  been  so  it  should  have  been 
alleged  with  certainty. 

No  counsel  appeared  for  the  prosecution. 

CocKBUEN,  C.J. — I  am  of  opinion  that  the  conviction  must 
stand,  and  that  both  objections  fail.  Upon  the  first  point  as  to 
the  admissibility  of  the  depositions,  we  have  the  authority  of  two 
cases  for  their  reception — the  case  of  Reg.  v.  Young y  a  case  before 
Mr.  Oreaves,  sitting  as  a  commissioner,  and  in  which  he  took  the 
opinion  of  Williams,  J.,  as  to  the  admissibility  of  the  evidence ; 
and  the  case  of  Reg.  v.  Lee,  where  Pollock,  C.B.,  held  that 
depositions  signed  in  the  same  way  as  those  now  in  question 
were  admissible  in  evidence.  In  the  case  of  Reg.  v.  Richards,  at 
the  Central  Criminal  Court  before  me,  the  same  point  arose,  but 
my  attention  was  called  to  the  17th  section  of  the  Act  without 
any  reference  to  the  schedule.  On  reading  the  17th  flection  I 
was  of  opinion  that  that  section,  strictly  construed,  required  that 
the  deposition  of  each  witness  should  be  signed  by  the  committing 
magistrate.  After  my  decision,  the  clerk  to  the  magistrates  called 
my  attention  to  the  decided  cases  and  the  schedule.  On  looking 
at  the  two  together,  and  seeing  that  the  language  of  sect.  17  is 
not  conclusive,  and  that  the  section  says  tlmt  such  depositions 
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^«*'        shall  be  read  over  to  and  signed  respectively  by  the  witnesses,  and 
Pabksr.      ^^^  *^^  word  "  respectively ''  is  omitted  when  it  speaks  of  the 

signature  by  the  magistrate,  and  reading  the  section  by  the  light 

^^-        of  the  schedule — which,  after  giving  the  form  of  the  caption  and 
Practice-^    *^®  introductory  part  of  the  deposition  of  each  witness,  concludes, 
IkpontioM.   "  The  above  depositions  of  0.  D.  and  E.  P.  were  taken  before  me,'' 
and  that  the  magistrate  is  then  to  affix  his  signature — ^I  thought 
that  the  section  did  not  exact  from  the  magistrate  that  he  should 
affix  his  signature  to  the  deposition  of  each  witness,  but  that  it  was 
enough  if  he  attached  it  to  the  entire  set  of  depositions  as  a  body. 
Accordingly,  I  informed  Mr.  Oke,  the  magistrates'  clerk,  that  I 
had  too  hastily  decided  the  point,  and  authorised  him  to  state 
that  I  did  not  intend  on  any  future  occasion  to  abide  by  it.     I 
think,  therefore,  looking  at  the  section  and  schedule  together,  it 
is  enough  if  the  depositions  are  signed  according  to  the  form 
given  in  the  schedule.     These  depositions  were  signed   in  that 
way,  and  I  think  that  was  sufficient  to  make  them  admissible. 
As  to  the  second  point,  I  have  no  wish  to  infringe  on  any  general 
rule  of  criminal  law,  and  think  that  where  the  indictment  seta 
forth  anything  which  it  alleges  as  constituting  the  subject-matter 
of  the  offence  we  are  bound  by  it ;  but  where  what  is  unneces- 
sarily  put   in   the  indictment  is  plainly  surplusage,  it  may  be 
rejected.     In  the  present  case  the  offence  consists  in  the  having 
made  a  false  declaration  as  to  the  loss  of  the  pawn-ticket;  but 
the  indictment  goes  on  to  say,  "  whereas  in  truth  he  had  not  lost 
the  said  ticket."     If  the  indictment  had  stopped  there  it  would 
have  been  sufficient,  but  it  goes  on  further  to  state  that  the 
defendant  had  sold,  lent,  or  deposited  it  as  a  security  to  one  J.  C. 
Now,  what  is  this  but  only  stating  the  evidence  by  which  the 
falsity  of  the  declaration  was  to  be  proved  ?     If  that  had  been 
the  essence  of  the  offence,  and  necessarily  to  be  stated,  there 
would  have  been  ground  for   the   argument   of  the  prisoner's 
counsel,  but,  as  it  is  not,  it  may  be  treated  as  mere  surplusage, 
and  not  vitiating  the  indictment. 

Btlss,  J. — I  am  of  the  same  opinion.  The  statute  intended 
plainly  that  the  committing  magistrate's  signature  should  bo 
affixed  to  the  whole  depositions  when  attached  together.  If  all 
the  depositions  had  been  written  on  one  sheet  of  paper,  the 
signature  of  the  magistrate  at  the  end  would  clearly  have  been 
sufficient,  and  it  does  not,  in  my  opinion,  make  any  difference 
that  the  several  depositions  have  been  sewn  or  attached  together 
by  some  other  means.  As  to  the  second  objection,  if  the  indict- 
ment had  stopped  at  the  avermemt,  "  Whereas,  in  truth  he  had 
not  lost  the  said  ticket,"  it  would  have  been  sufficient ;  but  it 
goes  on  to  exhaust  all  suppositions  for  the  defendant's  believing 
that  he  had  lost  it.  This  is  clearly  surplusage,  and  may  be 
rejected. 
The  other  judges  were  of  the  same  opinion. 

Oonviction  affirmed. 


CRIMINAL  LAW   CASES.  483 


COURT  OF  CRIMINAL  APPEAL. 

January  22  amd  29,  1870, 

(Before  Cockburn,  C.J.,  Bylbs,  J.,  Keating,  J.,  Pigott,  B.,  and 

Clbasby,  B.) 

Reg.  v.  STAiNEB.(a) 

Trades  union — Embezzlement  of  funds  by  its  officers — 

32  ^  33  Vict.  c.  61,  s.  44. 

An  umregistered  friendly  society  or  1/rades  union  may  prosecute  its 
servants  for  embezzlement  of  its  property,  though  some  of  its  rules 
may  be  void  as  being  in  restraint  of  trade,  a/nd  contrary  to  public 
policy. 

Rules  m  a  trades  society  or  union  imposing  fines  upon  members  for 
worhiThg  beyond  certrnn  hours,  or  for  applying  for  work  at  a  firm 
%uhere  there  is  no  vacancy,  or  for  taking  a  person  into  a  shop 
to  learn  wewving  where  no  vacant  loom  exists,  though  void  as 
being  in  restraint  of  tra^le,  do  not  render  the  society  criminally 
responsible, 

CASE  reserved  by  the  Chairman  of  the  Worcestershire  Quarter 
Sessions  for  the  opinion  of  this  Court. 

At  the  Worcestershire  Quarter  Sessions,  held  on  the  3rd  of 
January,  1870,  a  prisoner  named  James  Stainer  was  tried  before 
me  on  a  charge  of  embezzling  certain  moneys  received  by  him  on 
account  of  the  society  known  as  "  The  Power  Loom  Carpet 
Weavers'  Mutual  Defence  and  Provident  Association  of  Kidder- 
minster and  Stourport.^' 

This  society  was  established  many  years  ago  under  rules,  of 
which  a  copy  accompanies  and  is  to  be  taken  as  a  part  of  this 
case. 

In  March,  1868,  these  rules  were  revised,  and  such  revised 
rules,  of  which  a  copy  also  accompanies  and  is  to  be  taken  as 
part  of  this  case,  have  ever  since  been,  and  are  now,  in  force,  and 
define  the  object  and  the  constitution  of  the  society,  and  the 
duties  of  its  several  officers. 

(a)  Reported  by  John  Tbompson,  Esq.,  Barrister-«t-Law, 

Il2 
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Rw.  Neither  the  original  nor  the  revised  rules  were  enrolled  or 

Staimeb.     certified  under  the  Friendly  Societies  Acts. 

Some  time  before  the  revision  of  the  rules  the  prisoner  became 

1870.        a  member  of  the  society,  and  was  duly  appointed  what  was  called 

Embe^ement  *  ^^^  Secretary,  to  keep  the  accounts  and  collect  the  contribu- 

■— Trades     tions  of  members  of  the  society  employed  at  the  works  of  Messrs. 

union.  Dixon  and  Co.,  of  Kidderminster,  and  after  such  revision  he  con- 
tinued to  be  a  member  of  the  society  and  to  act  under  the  18th  of 
the  revised  rules  as  such  local  secretary,  until  the  embezzlement 
charged  against  him  was  discovered  towards  the  end  of  October^ 
1869,  and  it  was  in  respect  of  moneys  received  by  him,  as  such 
local  secretary,  in  September  and  the  early  part  of  October,  1869, 
that  the  charge  of  embezzlement  arose. 

It  was  proved  by  Robert  Gillam,  the  general  secretary  of  the 
society,  who  was  called  on  the  part  of  the  prosecution,  that  the 
34th  and  35th  of  the  revised  rules  had  never  been  acted  upon, 
that  the  37th  of  the  revised  rules  had  been  acted  upon  with 
respect  to  the  clearance  card  therein  mentioned,  but  not  otherwise, 
and  that  the  36th  of  the  revised  rules  had  never  been  acted  upon, 
except  that  two  members,  named  respectively  Thomas  Painter 
and  John  Branford,  who  worked  at  the  said  Messrs.  Dixon's,  and 
who  had  each,  at  different  times,  taken  a  son  into  their  working 
shed  to  learn  weaving  contrary  to  the  provisions  of  the  said 
36th  rule,  were  told  that  they  would  have  to  pay  the  fine 
mentioned  in  the  rule,  and  both  left  the  society  to  avoid  such 
payment. 

It  was  also  proved  by  the  said  Robert  Gillam,  that,  prior  to  the 
revision  of  the  rules,  the  society  had  occasionally  contributed 
towards  the  support  of  men  out  on  strike,  and  that  the  last 
of  such  occasions  was  at  Christmas,  1866,  when  a  sum  of  90Z. 
was  given  to  men  out  on  strike  at  Stourport,  and  that  on  one 
occasion,  since  the  revision  of  the  rules,  viz.,  on  the  13th  of 
May,  1868,  a  sum  of  5Z.  per  week  was  voted  to  some  iron- 
workers and  chainmakers  who  were  out  on  strike.  The  following 
entry  relating  to  the  last-mentioned  vote  appears  in  the  minute 
book  of  the  society  :  ^^  At  a  delegate  meeting  held  at  the  Vine 
Inn,  on  Wednesday,  May  13,  1868,  the  following  resolution  was 
unanimously  passed :  ^  Proposed  by  Joseph  Arnold,  seconded  by 
James  Inston,  that  the  ironworkers  and  chainmakers  have  the  sum 
of  51,  per  week  granted  to  them  from  the  funds  so  long  as  they 
are  out,  to  be  equally  divided  between  them.'  " 

Except  as  above  mentioned  no  evidence  was  given  at  the  trial 
of  any  application  of  the  funds  of  the  society  towards  the  support 
of  men  on  strike,  or  for  any  illegal  purpose. 

There  are  between  500  and  GOO  members  of  the  society,  and 
their  funds  at  the  present  time  exceed  2000Z.,  invested  in  the 
savings  bank  in  the  names  of  several  sets  of  trustees  appointed 
for  that  purpose. 

At  the  close  of  the  case  for  the  prosecution,  Mr.  Streeten  and 
Mr.  Jelf,  on  behalf  of  the  prisoner,  objected  that  the  society  was 
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proved  to  have  been  established,  in  part  at  least,  for  an  illegal         ^^■**- 
object,  and  that  I  ought  on  that  ground  to  direct  the  prisoner  to      stainbb. 

be  acquitted.     Nos.  30,  35,  36,  and  37  of  the  revised  rules(a)        

were   principally  relied  upon  as  showing  the  illegality  alleged,        ^^^0- 
and  the  folio  wring  cases  were  cited  in  support  of  the  objection :  Etnbezzlemmt 
B.  V.  Hunt  (8  0.  &  P.  642)  j  Hornby  v.  Close  (L.  Eep.  2  Q.  B.     ^Trades 
153) ;  Farrer  v.  Close  (L.  Rep.  4  Q.  B.  602.)  ««<>«• 

I  overruled  the  objection  and  refused  to  withdraw  the  case 
from  the  consideration  of  the  jury,  but  I  consented  to  reserve  the 
point  if  necessary. 

The  trial  accordingly  proceeded,  and  the  jury  returned  a  verdict 
of  guilty,  whereupon  the  prisoner  was  sentenced  to  one  year's 
imprisonment  with  hard  labour,  and  he  is  now  detained  in 
Worcester  Prison  in  pursuance  of  that  sentence. 

The  question  on  which  I  respectfully  desire  the  opinion  of  the 
Court  for  the  Consideration  of  Crown  Cases  Reserved  is,  whether 
I  was  right  in  overruling  the  objection  so  taken  on  behalf  of  the 
prisoner,  or  whether  such  objection  was  valid  in  point  of  law,  and 
entitled  the  prisoner  to  be  acquitted. 

(Signed)  B.  Paul  Amphlbtt, 

Chairman  of  the  above  Court  of 
Quarter  Sessions. 

Streeten  [Jelf  with  him)  for  the  prisoner. — The  conviction  was 
wrong.  The  relation  of  master  and  servant  must  exist  to  support 
a  conviction  for  embezzlement,  which  is  an  offence  created  by 
statute.  In  this  case  the  society  was  an  illegal  one,  and  the 
service  in  which  the  prisoner  was  engaged  was  consequently 
illegal,  and  the  law  does  not  therefore  recognise  the  relation  of 
master  and  servant  in  such  a  case.  That  such  a  society  is  illegal 
is  shown  by  Hornby  v.  Close  (15  L.  T.  Rep.  N.S.  563)  and 
Farrer  v.  Close  (20  L.  T.  Rep.  N.S.  801),  where  it  was  held  that 
similar  illegal  rules  prevented  such  a  socie^  from  being  able  to 
take  advantage  of  the  summary  remedy  before  justices  provided 
by  the  Friendly  Societies  Act  against  a  member  who  misapplied 

(a)  Rnle  80.  Th«  boon  df  work  allowed  by  tbe  Faetory  Aots  sbftU  be  the  reoogniied 
work  boon  for  xaembera  of  this  society,  and  any  member  infrmging  on  snob  bonra  by 
working  oyertime — that  is,  by  working  before  six  o'olook  in  the  morning,  after  six  in 
the  OTening,  after  two  o'clock  on  Saturdays,  or  meal  hours,  shall  be  fined  2t,  6<£,  and 
shall  likewise  be  suspended  from  all  the  privileges  of  membership  for  twelve  months. 

Role  85.  Any  member  of  this  association  making  an  application  for  work  at  firms 
where  there  is  no  vacancy,  and  thereby  creating  that  spirit-crashing  influence  which 
all  good  men  deplore,  shall,  upon  proof  of  the  offence,  be  fined  2s,  6<L  in  each  and  every 
case,  such  fines  to  be  placed  to  the  offender's  arrears. 

Rule  86.  Any  member  of  this  society  taking  a  person  into  a  shop  to  learn  the 
weaving  where  no  vacant  loom  exists,  and  against  the  expressed  wishes  of  his  shop- 
mates,  shall  be  fined  2s.  6<f.,  and  shall  likewise  be  suspended  from  sll  the  privileges  of 
membership  for  twelve  months. 

Rule  87.  Should  any  member  leave  one  firm  to  work  at  another,  be  shall  get  a 
clearance  card  to  certify  his  position  with  respect  to  this  society,  and  if  he  is  in 
arrears  of  his  contributions,  levies,  fines,  &c.,  he  shall  pay  in  the  same  to  the  secretary 
acting  for  the  shop  wherein  he  has  obtained  employment.  And  any  member  producing 
a  false  certificate  shall  be  fined  !«.,  and  any  secretary  wilfully  drawing  up  a  false 
certificate  shall  be  expelled  from  his  office. 
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^^'       moneys  of  the  society  in  his  hands.     Role  36  of  this  society  is 
Stasisb.     Di^ch  stronger  and  more  illegal  than  the  rules  relied  upon  in 

those   cases.     [Cockbubn,   C.J. — ^Those   cases   decided  that  the 

1870.       societies  there  in  question  were  only  so  far  illegal  that  they  could 

Emblement  ^^*  enforce  civil  contracts.]     It  is  submitted  that  such  a  society 

^Trades     Cannot  have  property  which  can  be  embezzled.     The  prisoner  was 

union.  a  servant  only  under  the  rules  of  the  society.  Such  a  service  is 
not  a  lawful  one^  because  the  rules  are  not  lawful.  Service 
implies  some  dut^  which  can  be  legally  enforced^  and  the  money 
received  and  embezzled  must  be  money  which  can  be  recovered 
in  a  court  of  law.  This  is  a  society  which  is  indictable  at  common 
law^  its  rules  are  illegal^  as  being  against  public  policy^  and  they 
are  also  criminal  in  the  sense  of  the  society  being  a  conspiracy 
to  eflfect  an  unlawful  object  by  illegal  rules.  Hornby  v.  Close 
followed  the  decision  in  Hilton  v.  Eckersley  (6  Ell.  &  Bl.  47,  66), 
where  the  Court  refused  to  enforce  a  bond  by  which  a  number  of 
masters  bound  themselves  to  act  according  to  the  resolution  of  a 
majority  in  the  employment  of  their  workmen.  In  delivering  the 
judgment  of  the  Court  Crompton,  J.,  said :  "  I  am  of  opinion  that 
the  bond  is  void,  as  being  against  public  policy.  I  think  that 
combinations  like  that  disclosed  in  the  pleadings  in  this  case 
were  illegal  and  indictable  at  common  law,  as  tending  directly  to 
impede  and  interfere  with  the  free  course  of  trade  and  manufac- 
ture. The  precedents  of  indictments  for  combinations  of  two  or 
more  persons  to  raise  wages  and  for  other  oflfences  of  this  nature, 
which  were  all  framed  on  the  common  law,  and  not  under  any  of 
the  statutes  on  the  subject,  sufficiently  show  what  the  common  law 
was  in  this  respect.  In  Rex  v.  Mawbey  (6  T.  B.  619)  Grose,  J., 
assumed  the  illegality  of  such  combinations  as  well-known  law. 
Combinations  of  this  nature,  whether  on  the  part  of  the  workmen 
to  increase,  or  of  the  masters  to  lower  wages,  were  equally 
illegal.''  [CocKBUEN,  C.J. — What  authority  is  there  for  saying 
that  where  half  a  dozen  men  or  more  agree  not  to  work  at  a 
factory  where  machinery  is  used,  or  where  more  than  a  certain 
number  of  apprentices  are  taken,  that  such  a  combination, 
although  it  may  be  in  restraint  of  trade,  is  a  criminal  offence  ?] 
Such  an  agreement  is  contrary  to  public  policy.  In  2  Ross,  on 
Crimes,  p.  442,  it  is  laid  down  that  a  person  cannot  be  convicted 
for  embezzlement  as  a  clerk  or  servant  to  a  society  which  is 
illegal,  as  of  a  society  where  the  members  on  admission  took  an 
unlawful  oath  :  {Rex  v.  Hunt,  8.C.  &  P.  642.)  The  same  rule  is 
stated  in  Archbold's  Crim.  Plead.,  p.  412.  In  this  case  the 
defendant  received  the  moneys  which  were  to  be  applied  in  an 
ille^  way.  "  The  objection,''  says  Lord  Mansfield  in  Monte- 
jwn  V.  Montefiari,  '^  that  a  contract  is  immoral  or  illegal  as 
between  plaintiff  and  defendant,  sounds  at  all  times  very  ill  in 
the  mouth  of  the  defendant.  It  is  not  for  his  sake,  however, 
that  the  objection  is  ever  allowed^  but  it  is  founded  in  general 
principles  of  poHcy,  which  the  defendant  has  the  advantage  of, 
contrary  to  the  real  justice  as  between  him  and  the  plaintiff; 
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by  accident^  if  I  may  so  say.  The  principle  of  public  poKcy  is 
this^  Ex  dolo  malo  non  oritur  actio.  No  court  will  lend  its  aid  to  a 
man  who  founds  his  cause  of  action  upon  an  immoral  or  an 
illegal  act.  If^  from  the  plaintiff's  own  stating  or  otherwise^ 
the  cause  of  action  appears  to  arise  ex  turpi  causa,  or  the 
transgression  of  a  positive  law  of  this  country,  there  the  court 
says  he  has  no  right  to  be  assisted.  It  is  upon  that  ground 
the  Court  goes,  not  for  bhe  sake  of  the  defendant,  but  because 
they  will  not  lend  their  aid  to  such  a  plaintiff.  So,  if  the 
plaintiff  and  defendant  were  to  change  sides,  and  the  defendant 
were  to  bring  his  action  against  the  plaintiff,  the  latter  would 
then  have  the  advantage  of  it,  for  where  both  are  equally  in 
fault.  Potior  est  conditio  defendentis,''  It  is  submitted  the  same 
reason  applies  to  the  offence  of  embezzlement,  and  the  Court 
will  not  lend  its  aid  in  the  protection  of  funds  to  be  applied 
to  an  illegal  purpose.  Any  combination  to  do  that  which  is  an 
infraction  of  a  civil  right  is  indictable.  A  conspiracy  for  raising 
the  prices  of  victuals  or  goods  by  forestalling  or  regrating,  or  to 
carry  out  a  monopoly,  is  indictable  at  common  law.  oo  also 
is  a  conspiracy  to  force  workmen  to  work  at  a  particular  rate 
of  wages  or  for  certaia  hours :  (4  Broom  &  Hadley's  Comm. 
189,  190.)  Notwithstanding  the  32  &  83  Vict.  c.  61,  these  are 
still  indictable  offences. 

/.  0,  Qriffits  for  the  prosecution. — The  conviction  was  right. 
It  may  be  that  a  partnership  for  an  illegal  object,  such  as  in 
rule  22,  cannot  enforce  its  rights  in  the  civil  courts,  but  it  is 
submitted  that  the  society  is  not  criminally  illegal.  In  Rex  v.  Kunt 
every  one  of  the  members  of  the  society  was  clearly  indictable  for 
the  felony  of  taking  and  administering  illegal  oaths.  The  present 
is  a  case  of  a  legal  partnership  having  among  its  rules  some  very 
laudable  and  two  or  three  in  restraint  of  trade  (rules  35,  86), 
which  are  therefore  void.  The  rules  which  regulate  the  partner- 
ship are  divisible,  and  those  which  are  not  illegal  may  be  enforced 
iu  courts  of  law :  {Price  v.  Qreen,  16  M.  &  W.  346.)  Friendly 
societies  which  are  not  registered  are  nothing  more  than  ordinary 
partnerships,  and  the  secretaries  and  officers  are  the  servants  of 
the  members :  {Beg.  v.  Ttmgue,  Bell's  C.  C.  289 ;  Bea.  v.  Meller, 
2  Moo.  C.  C.  249;  Beg.  v.  Bedford,  21  L.  T.  Sep.  N.  S.  608.)  In 
the  civil  courts  the  agent  of  a  party  to  an  illegal  contract  cannot 
set  up  the  illegality  to  an  action  by  the  principal  against  him : 
{Tennant  v.  Elliott,  1  Bos.  &  Pul.  3 ;  Sharp  v.  Taylor,  2  Phil.) 
That  this  society  is  not  criminal  is  shown  by  the  stats.  6  &eo.  4, 
c.  129 ;  32  &  33  Vict.  c.  61 ;  18  &  19  Vict.  c.  68,  which  were 
passed  to  regulate  similar  societies,  and  are,  in  fact,  a  recognition 
of  them.  It  may  be  that  the  funds  of  the  society  will  nevw  be 
applied  to  the  purposes  in  rules  35  &  36.  (He  was  then  stopped 
by  the  Court.) 

Sireetm,  in  reply.— The  32  &  33  Vict.  c.  61,  and  18  &  19  Vict, 
c.  63,  have  no  application,  because  this  society  was  not  registered 
under  the  Friendly  Societies  Act.    The  rules  relied  on  render  this 


Baa. 

V, 

Staucbs. 

1870. 

Embezzlement 

— Trades 

union. 
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^w»-        society  criminally  indictable  for  a  conspiracy.     There  is  a  preoe- 
STiiMBB.      ^^^^  ^^  *^  indictment  (4  Went.  100)  against  journeymen  leather 

dressers  for  a  conspiracy  not  to  work  at  any  shop  where  appren- 

1870.        tices  were  taken  for  a  less  period  than  seven  years.     In  the  cases 
Embezzlemetit  ^^^^  o^  ^^^  other  side  the  rules  were  rather  irregularities  and 
—Trades     not  illegal  in  substance  aflFecting  the  constitution  of  the  society. 


union. 


CocKBUEN,  O.J. — I  am  of  opinion  that  there  is  nothing  in  the 
circumstances  of  this  case  that  aflfects  the  validity  of  the  convic- 
tion^ and  that  the   conviction   must  stand.     It  is  unnecessary 
to  determine  whether  if  a  society  be  established  for  criminal 
purposes  that  would  affect  its  legal  title  to  the  protection  of  its 
property,  because  in  this  society  there  are  no  rules  that  can  be 
said  to  be  of  a  criminal  character.     The  principal  purposes  for 
which  this  society  was  established  are  lawful,  but  there  may  be 
one  or  two  of  its  rules  having  reference  to  the  employment  of  its 
members  and  wages  which  might  come  within  the  objects  of  a 
trades  union  provided  they  were  carried  out.     According  to  the 
cases  of  Farrer  v.  Close  and  Hilton  v.  Eckersley,  such  rules  would 
be  illegal  and  void,  and  any  contract  arising  on  these  rules  would 
also  be  void,  as  being  in  restraint  of  trade  and  contrary  to  public 
policy,  but   the  court,  in   those   cases,  carefully  abstains  from 
saying  that  there  was  any  criminal  illegality  in  the  rules.     I   do 
not  think  that  such  rules  must  be  considered  as  criminal,  and  as 
affecting  the  society^s  title  to  its  property.     It  does  not  follow 
because  rules  may  be  against  public  policy  that  they  are  therefore 
criminal.     The  main  objects  of  a  society  must  be  criminal  before 
the  question  could  arise.     The  late  act  (32  &  33  Vict.  c.  61)  has 
said  that  trades  union  societies  ^  are  to  have  the  privileges  and 
advantages  of  the  Friendly  Societies  Acts,  which  give  a  right  to 
proceed  against  their  officers  for  embezzlement  of  funds  in  a 
summary  way  before  magistrates  to  conviction  and  punishment. 
It  was  urged  that  this  statute  only  applies  to  societies  registered 
under  the  Friendly  Societies  Act,  but  whether  that  be  so  or  not, 
the  statute  may  be  regarded  as  an  intimation  of  the  Legislature 
that  such  societies  should  not  be  prevented  from  having  the 
protection  of  the  law  against  those  persons  who  may  embezzle 
their  property.     That  enactment,  therefore,  shows  that  there  is 
nothing  of  a  criminal  nature  in  such  rules.     It  would  be  a  great 
absurdity  to  say  that,  although  such  societies,  when  registered, 
could  go  before  a  magistrate  and  prosecute  in  a  summary  way 
to   conviction,   that  they  were    prevented  from   preferring  an 
indictment  for  the  same  offence  at  the  assizes ;  yet  that  is  what  the 
argument  for  the  defence  comes  to.     I  therefore  think  the  convic- 
tion was  right. 

Btlss,  J. — I  also  think  that  the  conviction  was  right.     The 

objects  of  the  rules  pointed  out  may  be  unlawful  in  the  sense  of 

being  void,  as  in  restraint  of  trade  and  contrary  to  public  policy, 

but  they  are  not  unlawful  as  being  within  the  criminal  law. 

KsAHNO,  J. — ^I  am  of  the  same  opinion.    The  only  illegality 
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relied  on  is   to   be   found  in  two   rules,  which   are  said   to  be        ^^* 
illegal,  and  void  as  in  restraint  of  trade,  and  which  could  not      stawbl 

be  enforced  in  a  court  of  law.     Now,  is  that  a  criminal  illegality        

that  would  deprive  the  society  of  the  right  to  have  the  protection        ^^^O. 
of  the  law  to  prevent  its  funds  being  plundered  ?    It  seems  to  me  E„ihezzkmmt 
that  it  is  not.     The  late  act  (32  &  33  Vict.  c.  61),  if  confined  to     —Trades 
registered  friendly   societies,  contains  a   clear  indication  of  the        "'"^''' 
intention  of  the  Legislature  that  the  mere  fact  of  societies  having 
rules  that  are  void  as  being  in  restraint  of  trade  shall  not  cause 
such  societies  to  be  deemed  illegal  so  as  to  deprive  them  of  the 
protection  of  the  law  in  respect  of  their  property.     In  the  argu- 
ment it  was  said  that  the  society  was  indictable  at  common  law, 
but  in  the  absence  of  any  authority  for  that  position,  it  seems  to 
me  that  it  is  not.     There  is  no  instance  of  any  such  indictment. 

PiGOTT,  B. — I  am  of  the  same  opinion.  It  is  said  that  this 
society  cannot  hold  property  because  its  rules  are  illegal.  Now, 
they  are  only  illegiJ  as  being  in  restraint  of  trade,  and  not 
aflfecting  their  right  to  property.  By  the  32  &  33  Vict.  c.  61, 
the  Legislature  has  recognised  their  right  to  property,  and 
provides  that  they  may  go  before  a  magistrate  and  proceed 
summarily  to  conviction  and  punishment  against  persons  who 
may  have  embezzled  their  funds. 

Glbasbt,  B. — I  am  of  the  same  opinion. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

Janua/ry  29,  1870. 

(Before  Cockbuen,  C.J.,  Byles,  J.,  Keating,  J.,  Pigott,  B.,  and 

Cleasby,  B.) 

Reg.  v.  John  Marshall,  (a) 

Embezzlement — Clerk  or  servant — Gommission. 

The  prisoner  was  employed  by  a  coal  merchant  under  an  agreement 
whereby  "  he  was  to  receive  Is.  per  ton  procuration  fee  pa/yable 
out  of  the  first  payment,  4  per  cent,  for  collecting,  aiid  3d.  on  the 
last  payment.  GoUections  to  be  paid  on  Friday  evening  before 
5  p.m.,  or  Satttrday  before  2  p.m."  He  received  no  salary,  was 
not  obliged  to  be  at  the  office  except  on  Friday  or  Saturday  to 
Ojccountfor  whd  he  had  received.  He  was  at  liberty  to  go  where 
he  pleased  for  orders  : 

Held,  that  the  prisoner  was  not  a  clerk  or  servant  within  the  statute 
relating  to  embezzlement. 

CASE  reserved  for  the  determination  of  the  Court  for  the 
Consideration  of  Crown  Cases  Reserved  by  the  Assistant 
Judge  at  the  Middlesex  Sessions. 

John  Marshall  was  tried  before  me  at  the  Middlesex  Sessions 
holden  on  the  15th  of  November,  1869,  on  an  indictment  which 
charged  him  with  having  feloniously  embezzled  several  sums  of 
money  the  property  of  George  Tooley,  by  whom  it  was  alleged  he 
was  employed  as  a  clerk  and  servant. 

The  prisoner  was  employed  by  the  prosecutor  under  an  agree- 
ment dated  19th  August,  1868,  of  which  the  following  is  a  copy  : 


19th  August,  1868. 

To  Mr.  John  Marshall,  Wells-buildings,  Oxford-street. 

Terms  of  employment — Be  John  Marshall — Is.  per  ton  pro- 
curation fee  payable  out  of  the  first  payment,  4  per  cent,  for 
collecting,  and  3d.  on  the  last  payment.  Collections  to  be  paid 
in  Friday  evening  before  5  p.m.,  or  Saturday  before  2  p.m. 
Cash  orders  Is.  6d.  per  ton.  "  G.  Tooley.^' 

(a)  Reported  by  John  Thompson,  Esq.,  Barriater-at-Law. 
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At  the  trial  three  witnesses  were   called   on   behalf  of  the        Re- 
prosecution, who  respectively  proved  that  they  had  paid  certain    MA»«wAf.f. 

sums  of  money  to  the  prisoner  for  and  on  account  of  goods        

supplied  to  them  by  the  prosecutor,  George  Tooley,  the  orders        i^^o. 
for  the  said  goods  having  been  obtained  by  the  prisoner.  Embezzkmeni 

In  his  examination  in  chief  the  prosecutor  proved  the  above     ^Clerkor 
memorandum  of  agreement  between  the  prisoner  and  himself,  and      tervatu. 
further  proved  tlmt  the  prisoner  had  not  accounted  to  him  for 
cither  of  the  three  several  sums  of  money  which  had  been  paid  to 
him  as  above  stated. 

In  cross-examination  by  Mr.  Collins,  who  appeared  for  the 
prisoner,  the  prosecutor  gave  the  following  evidence :  ^'  I  paid 
the  prisoner  commission,  but  no  salary.  He  was  not  obUeed  to 
be  at  my  office  at  any  particular  time,  excepting  on  Friday  or 
Saturday,  to  account  for  what  money  he  had  received  for  me.  I 
did  not  give  the  prisoner  directions  to  go  to  any  particular  place 
for  orders.     He  went  where  he  pleased.'' 

Upon  this  evidence  I  thought  the  prisoner  was  acting  as  a 
clerk  and  servant,  and  that  the  mode  of  remunerating  him  was 
immaterial;  but  my  attention  being  called  to  the  case  of 
Reg,  V.  Bowers  (L.  Rep.  1  Cr.  Cas.  Res.  41;  10  Cox  Crim.  Cas. 
250;  35  L.  J.  206,  M.  C),  I  agreed  to  reserve  the  question. 

I  thereupon  directed  the  jury  to  find  the  prisoner  guilty,  but 
respited  the  judgment  until  the  opinion  of  the  Court  for  the 
Consideration  of  Crown  Cases  Reserved  should  be  pronounced 
upon  the  legal  objection  taken  by  the  prisoner's  counsel. 

The  question  for  the  opinion  of  this  honourable  Court  is, 
whether  the  prisoner,  under  the  circumstances  herein  stated, 
was  a  clerk  or  servant,  so  as  to  be  liable  to  be  convicted  of  the 
crime  of  embezzlement. 

K  the  Court  should  be  of  opinion  that  the  prisoner  was 
not  a  clerk  or  servant  within  the  meaning  of  the  statute, 
the  conviction  is  to  be  reversed,  if  otherwise  the  conviction  to 
be  upheld. 

In  the  mean  time  the  prisoner  has  been  liberated  on  bail. 

Wm.  H.  Bodkin,  Assistant  Judge, 
Middlesex  Sessions. 

Collins,  for  the  prisoner. — ^Tho  conviction  cannot  be  sustained, 
for  the  prisoner  was  not  a  clerk  or  servant,  but  an  agent  only. 
In  B^g.  V.  Walker  (27  L.  J.  207,  M.  C;  8  Cox  Crim.  Cas.  1) 
Bramwell,  B.,  said,  "  It  seems  to  me  that  the  difference  between 
the  relations  of  master  and  servant  and  of  principal  and  agent 
is  this :  a  principal  has  the  right  to  direct  what  the  agent  has 
to  do ;  but  a  master  has  not  only  that  right,  but  also  the  right 
to  say  how  it  is  to  be  done."  In  the  present  case  the  prose- 
cutor had  no  power  to  compel  the  prisoner  to  go  out  for  orders. 
So  again  in  Reg.  v.  May  (8  Cox  Crim.  Cas.  421),  where  the 
prisoner,  who  was  employed  on  the  terms  that  for  all  business 
he  did  he  would  be  allowed  a  commission,  was  held  not  to  be 
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R»-  a  clerk  or  servant.     [Cockbuen,  C.J. — Can  this  case  be  distin- 

TtfA^rwAri.  gnished  from  Reg.  v.  Bower8,{a)  which  is  in  point.] 

Metcalfe   [M,  Williams  with  him)   for  the  prosecution. — It  is 

1870.  stated  in  the  case  that  the  prisoner  was  employed  by  the  pro- 

Embezzlemmit  secutor;    that  is   evidence   of  the   relationship   of   master  and 

^Clerk  or  Servant. 


8erva:nt. 


CocKBUEN,  C.J. — That  is  too  vague.  The  prosecutor  had  no 
power  to  say  to  the  prisoner  "  Go  out  and  get  orders ;''  but 
the  agreement  only  amounts  to  this,  ^^  You  shall  be  my  agent 
to  get  me  orders  if  you  can,  and  if  you  do,  you  shall  have  such 
a  commission.'^ 

Cleasby,  B. — The  prisoner  was  not  even  bound  to  go  and 
receive  the  money  for  the  orders  he  got. 

Hylbs,  J. — In  what  part  of  the  agreement  is  the  obligation 
to  serve  to  be  found  ? 

CocKBURN,  C.J. — The  case  is  clearly  within  Beg,  v.  Bowers,  and 
the  conviction  must  be  quashed. 

By  the  Couet, 

Conviction  quashed, 

(a)  In  that  case  the  facts  were :  A.  engaged  B.  as  agent  or  traveller  for  the  sale  of 
coals,  at  a  salary  of  1^  1«.  per  week,  and  Is.  per  ton  as  commission  on  coals  sold  to 
dealers  procured  by  B.  as  customers.  B.  was  to  collect  all  moneys  on  account  of  his 
orders ;  the  commission  not  to  be  due  until  the  money  was  received  by  A. ;  moneys 
receiyed  by  B.  not  to  be  kept  more  than  one  week  in  his  hands.  Afterwards, 
B.  being  desirous  of  selling  coals  on  his  own  account,  A.  agreed  to  supply  him 
with  coids,  and  then  made  the  following  alteration  in  their  agreement :  "  As  you  are 
now  going  into  the  retail  coal  trade  on  your  own  account,  we  think  it  best  to  have  a 
proper  understanding,  and  in  future  we  pay  you  a  conmiission  only;  your  salary  will 
be  stopped  from  this  date.  There  is  a  large  amount  against  you,  and  we  request  you 
to  do  all  you  can  to  get  it  in.**  Held,  that  B.  was  not  a  derk  or  servant  after  the 
alteration  in  the  original  agreement. 
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COURT  OF  QUEEN'S  BENCH. 

February  14,  1870. 

(Before  Lush,  J.,  and  Hannen,  J.) 

Rbq.  v.  Peaeson. 

Assault — Question  of  title  to  land — Excess  of  force — Jurisdiction  of 
justices— 24!  ^  25  Vict,  c.  100,  ss.  42,  46. 

Sect,  46  of  24}  ^  25  Vict,  c,  100  fsecjt,  42  of  which  a^t  gives  justices 
power  of  summarily  convicting  for  assaults)  ^  which  provides  that 
nothing  therein  contained  ^^  shall  authorise  any  justices  to  hear 
and  determine  any  case  of  assault  or  battery  in  which  any  question 
shall  arise  as  to  the  title  to  any  la/nds,  tenements,  or  hereditaments, 
or  any  interest  therein  or  a>ccruing  therefrom"  takes  away  from 
jiistices  all  jurisdiction  to  determine  cases  of  assault  where  any 
such  question  is  shown  to  arise,  and  they  cannot  inquire  into  or 
adjudicate  upon  an  excess  of  forc^  or  violence  which  may  be  used 
in  the  assertion  of  a  title  to  lands. 

THIS  was  a  rule  to  quash  a  conviction  brought  up  by 
certiorari. 
The  conviction^  dated  the  7th  of  May  last,  was  made  under 
the  hands  of  George  Cressy  Hill  and  Chas.  Rowland  More- 
wood,  Esqrs.,  two  justices  of  the  county  of  Derby,  whereby  the 
defendant  John  Pearson  wiis  convicted  for  that  he  did  unlawfully 
assault  Robt.  Turner  contrary  to  the  form  of  the  statute. 
The  affidavit  of  the  defendant  set  forth  as  follows  : — 

I  am  the  owner  of  real  estate  in  South  Wingfield  to  a  con- 
siderable extent,  and  I  hold  a  conveyance  to  myself  of  a  piece  of 
land  situate  at  South  Wingfield  aforesaid,  over  and  in  respect  of 
which  Robt.  Turner,  of  South  Wingfield,  butler,  on  or  before  the 
25th  of  April  last,  claimed  certain  rights  or  privileges,  which  rights 
I,  the  said  John  Pearson,  claiming  to  be  the  owner  of  the  said 
piece  of  land,  disputed  and  do  now  dispute. 

The  said  Robt.  Turner  is  the  owner,  as  I  am  informed  and 
believe,  of  land  and  buildings  adjoining  the  said  piece  of  land 
mentioned  in  the  first  paragraph  of  this  affidavit,  and  on  the 
29  th  of  April  hkst  I  went  to  the  said  piece  of  land  mentioned  in  the 
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Rw».        first  paragraph  of  this  affidavit,  and  found  thereon  a  quantity  of 
Pbajzbow      bric'=^s  which  the  said  Robt.  Turner  had,  as  I  was  informed  and 

'     believed,  carted  or  caused  to  be  carted  thereupon,  and  which  said 

1870.  bricks  I  was  informed  were  intended  to  be  used  by  the  said  Bobt. 
Asmuit^  Turner  for  building  purposes.  I,  not  having  a  servant  with  me 
Title-^  to  do  so,  myself  took  some  of  the  bricks  and  threw  them  over  a 
Jurisdiction,  wall  near  the  said  piece  of  land,  intending  thereby  to  assert  that 
the  placing  of  the  said  bricks  upon  the  said  piece  of  land  was  a 
trespass.  After  I  had  thrown  some  of  the  said  bricks  over  the 
said  wall  the  said  Robert  Turner  came  to  me  and  seized  a  brick  I 
held,  and  endeavoured  to  pull  it  out  of  my  hand,  and  so  prevent 
me  from  throwing  the  said  bricks  as  last  aforesaid,  upon  which  I 
pushed  him  off  from  me,  and  with  the  force  of  the  push  he,  the 
said  Robert  Turner, 'staggered  backwards,  down  to  the  sloping 
side  of  au  old  sawpit,  partly  filled  up  with  some  materials,  such 
sawpit  being  withm  four  or  five  feet  of  where  the  said  Robert 
Turner  was  standing,  but  the  said  Robert  Turner  did  not  fall 
down  or  lose  his  feet,  although,  as  I  am  informed,  he  stated 
that  he  had  to  put  out  his  hand  to  the  ground  to  prevent  himself 
from  falling  down  or  losing  his  feet;  and  I  further  say  that  I 
should  not  have  touched  the  said  Robert  Turner  if  he  had  not,  as 
aforesaid,  endeavoured  to  force  the  said  brick  out  of  my  hand. 

On  the  29th  of  April  I  consulted  Messrs.  Wilson  and  Burkin- 
shaw  as  my  soUcitors  as  to  taking  such  steps  as  they  might  deem 
expedient,  to  vindicate  my  title  to  the  first  hereinbefore  men- 
tioned piece  of  land,  but  left  them  without  coming  to  any  deter- 
mination as  to  the  steps  to  be  taken,  they  advising  me  that  it 
would  be  better  for  me  to  defend  any  proceedings  which,  from 
what  had  been  said  by  the  said  Robert  Turner,  they  my  said 
solicitors  and  myself  thought  it  probable  would  be  instituted  by 
the  said  Robert  Turner,  than  that  I  should  institute  proceedings 
against  him  as  plaintiff. 

On  Friday,  the  13th  of  April,  I  received  a  letter  of  which  the 
following  is  a  copy : 

"  Alfreton,  29th  April,  1869. 

"  Dear  Sir, — Mr.  Robert  Turner  has  been  at  my  office  to-day 
in  reference  to  his  having  this  day  laid  some  bricks  on,  and 
which  he  temporarily  deposited  on,  a  certain  piece  of  uninclosed 
ground  at  South  Wingfield,  but  with  the  intention  of  using  such 
bricks  for  the  improvement  of  his  property  which  it  adjoins. 
Mr.  Turner  states  that  you  went  to  him  and  the  men  engaged, 
and  forcible  ejected  Mr.  Turner  from  off  the  uninclosed  piece  of 
land  and  violently  assaulted  him.  Mr.  Turner  wishes  to  know  by 
what  authority  or  under  what  title  you  claim  to  dispute  his  using 
the  piece  of  land  in  question? — Yours  truly, 

'^  Benjamin  Samuel  Richards. 

^'  John  Pearson,  Esq.'^ 
And  which  said  letter  I  believe  came  from  the  office  of  the  said 
Benjamin  Samuel  Richards,  now  lately  deceased,  who  was  then 
acting  as  clerk  to  the  justices  in  the  Alfreton  petty  sessional 
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division  within  which  South  Wingfield  aforesaid  is  situate.     On        ^^' 

the  same  day  on  which  I  received  the  last-mentioned  letter  I  pbabsow. 

again  consulted  my  said  solicitors,  and  produced  to  them  the  said        

last-mentioned  letter,  who  on  Saturday,  the  1st  of  May,  wrote,        1870. 

and  sent  by  post,  as  I  am  informed  and  believe,  to  the  said  Assault-^ 
Benjamin  Samuel  Richards,  a  letter,  of  which  the  following  is  a       Tith— 

copy,  namely :  Jurisdiction. 

"  Alfreton,  May  1,  1869. 

"  Dear  Sir, — ^Tour  letter  of  the  29th  ult.,  addressed  to  Mr. 
Pearson,  of  Wingfield,  has  been  handed  by  him  to  us,  with 
instructions  to  reply  thereto.  Tour  letter  seems  to  be  written 
under  a  misapprehension  of  the  facts.  The  land  on  which  your 
client  trespassed  by  laying  of  bricks .  thereon  was  land  belonging 
to  Mr.  Pearson,  to  which  he  is  able  to  deduce  his  title  in  the 
usual  manner,  in  case  the  conduct  of  your  client  was  intended  to 
assert  claim  to  the  land  as  against  Mr.  Pearson.  Mr.  Pearson 
observing  that  your  client  had  placed  bricks  on  the  said  land  was, 
in  confirmation  of  the  information  which  he  gave  to  your  client 
that  he  was  trespassing  on  the  land,  proceeding  to  remove  from 
the  land  some  of  the  bricks,  when  he  was  forcibly  interfered  with 
by  your  client  with  the  object  of  preventing  him  so  doing,  and 
the  alleged  assault  mentioned  in  your  letter  was  the  action  of 
Mr.  Pearson  in  repelling  with  no  more  than  the  necessary  force 
your  client,  when  he  so  forcibly  interfered  with  Mr.  Pearson,  and 
in  fact  resisting  an  assault  upon  himself,  respecting  which  and 
the  trespass  before  mentioned  Mr.  Pearson  had  already  consulted 
us  before  the  date  of  our  letter.  If  you  have  any  further  com- 
munication to  make  on  the  subject,  we  request  you  will  make  it 
to  ourselves. 

'^  We  are,  yours  truly, 

"  Wilson  and  Buekinshaw. 

''  B.  S.  Richards,  Esq.'' 

I  directed  my  said  solicitors  to  reply  to  the  aforesaid  letter  of 
the  said  Benjamin  Samuel  Richards  as  aforesaid,  because  I  under- 
stood from  the  letter,  and  more  especially  from  the  latter  part  of 
such  letter,  in  which  it  is  said,  ^'  Mr.  Turner  wishes  to  know  by 
what  authority  or  under  what  title  you  claim  using  the  piece  of 
land  in  question,''  that  the  said  Robert  Turner  and  the  said 
Benjamin  Samuel  Richards,  as  his  solicitor,  contemplated  insti- 
tuting civil  proceedings  respecting  the  said  piece  of  land,  or  the 
acts  hereinbefore  mentioned ;  and  because,  moreover,  immediately 
after  the  happening  of  the  events  mentioned  in  the  second  para- 
graph of  this  affidavit,  the  said  Robert  Turner  threatened  me, 
saying  to  me  the  following  words,  "  I'll  clap  a  writ  on  your  back 
for  this,"  or  words  to  the  like  efiect. 

Late  on  the  evening  of  Tuesday,  the  4th  day  of  May  last,  I  was 
served  with  the  magistrates'  summons  dated  the  1st  of  May.  I 
instructed  the  said  John  Burkinshaw,  as  my  attorney,  to  appear 
on  my  behalf  in  answer  to  such  summons,  to  show  to  the  justices 
that  a  question  as  to  the  title  to  the  said  piece  of  land  arose,  and 
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^^"W'        on  my  behalf  to  submit  to  the  said  justices  that  under  the  circum- 
Pbabbon.     stances  the  charge  mentioned  in  the  said  summons  ought  not  to 
—         be  adjudicated  upon  by  them. 

1870. 

Assault—         ^^  ^^^   ^*'^  ^^  ^'^y  *'^®  defendant's  attorney  attended  and 

TUk—       offered  evidence  as  to  the  dispute  of  title^  and  contended  that 

Jwisdiciion.  the  justices   had  no  jurisdiction  to   go  on  with  the  case^  and 

quoted  24  &  25  Vict.  c.  100,  s.  46.     The  justices,  however,  said 

they  would  hear  the  case,  and  finally  convicted  the  defendant. 

24  &  25  Vict.  c.  100,  s.  4,  enacts  that — "  Where  any  person 
shall  unlawfully  assault  or  beat  any  other  person,  two  justices 
of  the  peace,  upon  complaint  by  or  on  behalf  of  the  party 
aggrieved,  may  hear  and  determine  such  offence,  and  the 
offender  shall,  upon  conviction  thereof  before  them,  at  the  dis- 
cretion of  the  justices,  either  be  committed  to  the  common  gaol 
or  house  of  correction,  there  to  be  imprisoned,  with  or  without 
hard  labour,  for  any  term  not  exceeding  two  months,  or  else 
shall  forfeit  and  pay  such  fine  as  shall  appear  to  them  to  be 
meet,  not  exceeding,  together  with  costs  (if  ordered),  the  sum 
of  five  pounds ;  and  if  such  fine  as  shall  be  so  awarded,  together 
with  the  costs  (if  ordered)  shall  not  be  paid,  either  immediately 
after  the  conviction,  or  within  such  period  as  the  said  justices 
shall,  at  the  time  of  the  conviction,  appoint,  they  may  commit 
the  offender  to  the  common  gaol  or  house  of  correction,  there  to 
be  imprisoned,  with  or  without  hard  labour,  for  any  term  not 
exceeding  two  months,  unless  such  fine  and  costs  be  sooner  paid.'' 

Sect.  46  provides — "  That  in  case  the  justices  shall  find  the 
assault  or  battery  complained  of  to  have  been  accompanied  by 
any  attempt  to  commit  felony,  or  shall  be  of  opinion  that  the  same 
is,  from  any  other  circumstance,  a  fit  subject  for  a  prosecution  by 
indictment,  they  shall  abstain  from  any  adjudication  thereupon, 
and  shall  deal  with  the  case  in  all  respects  in  the  same  manner 
as  if  they  had  no  authority  finally  to  hear  and  determine  the 
same ;  provided  also  that  nothing  herein  contained  shall  authorise 
any  justices  to  hear  and  determine  any  case  of  assault  or  battery 
in  which  any  question  shall  arise  849  to  the  title  to  any  lands, 
tenements,  or  hereditaments,  or  any  interest  therein  or  accruing 
therefrom,  or  as  to  any  bankruptcy  or  insolvency,  or  any  execu- 
tion under  the  process  of  any  court  of  justice. 

Rohiiison,  Serjt.,  now  showed  cause  against  the  rule,  and  con- 
tended that,  notwithstanding  title  came  in  question,  still  the 
magistrates  had  jurisdiction  to  adjudicate  upon  and  punish  the 
assault  where  it  was  shown  to  them  that  excessive  force  or 
violence  had  been  used  in  the  assertion  of  the  alleged  right. 
[Lush,  J. — The  proviso  in  sect.  46  is  very  wide—"  that  nothing 
herein  contained  shall  authorise  any  justices  to  hear  and  deter- 
mine any  case  of  assault  or  battery  in  which  any  question  shall 
arise  as  to  the  title  to  any  lands,"  &c.  Does  not  that  over- 
ride the  whole  preceding  part  of  the  Act?]  It  is  submitted 
that    it   does  not  take    away   any  jurisdiction    which  justices 
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previously  had  to  adjudicate  in  cases  where  excessive  violence         ^■®- 
was   used.     It  was  not  the  intention  of  the  act  to   take  away     psarson. 

any  jurisdiction  which  they  formerly  had,  but  rather  to  enlarge         

it.     The    information    in    the    present    case    charged    only    a        ^^'^^• 
common  assault,   and  where  excessive  violence  is   used  in   the     AT^ault-- 
vindication   of  an   asserted   right,   the   magistrates   may  surely       ^TiV/c-- 
treat  the  excess  as  a  common  assault,  and  adjudicate  upon  it  Jurisdiction. 
alone.     [Lush,  J. — Granting  that  there  was  such  an  excess  as 
would  have  been  indictable,  can  the  magistrates  adjudicate  upon 
that  matter  summarily  where  the  dispute  arises  out  of  a  title  to 
lands  ?     This  is  what  I  doubt.]     There  is  nothing  in  the  affidavit 
to  show  that  the  question  of  title  was  raised  before  the  magis- 
trates.    [Lush,  J. — The  letter  of  the  respondent's  attorney  was 
before  them,  in  which  the  complaint  is  chiefly  of  the  trespass. 
Hannen,  J. — And  I  cannot  see  how  the  excess  of  violence  can  be 
separated  from  the  original  assault,  which  was  committed  in  the 
assertion  of  a  title  to  land.]      {Be  Thompson^,  30  L.  J.  19,  M.  C.  j 
3  L.  T.  Rep.  N.S.  409,  was  referred  to.) 

0,  Bruce,  in  support  of  the  rule,  was  not  C6dled  upon. 

Lush,  J. — I  think  we  need  not  trouble  the  other  side.  I  am  of 
opinion  that  the  rule  must  be  made  absolute.  It  appears  very 
clearly  from  the  facts  in  the  affidavit  not  contradicted  on  the 
other  side,  that  the  assault,  the  subject  of  the  charge  before  the 
magistrates,  was  committed  in  the  course  of  an  assertion  of  title 
on  behalf  of  the  defendant.  The  prosecutor  had  entered  upon  land 
which  the  defendant  had  claimed  to  be  his,  and  in  order  to  get  him 
off  the  land  the  assault  in  question  was  committed,  not  wantonly  or 
for  the  purpose  of  injuring  the  prosecutor,  but  as  an  act  asserting 
the  defendant's  right  to  the  land  and  his  right  to  turn  every  one 
else  off  it ;  and  it  further  appears  that  that  was  brought  to  the 
notice  of  the  magistrates.  That  being  so,  I  am  of  opinion,  on  the 
construction  of  the  46th  section  of  the  24  &  25  Vict.  c.  100,  that 
the  jurisdiction  of  the  magistrates  was  at  an  end,  and  that  they 
had  no  right  to  determine  whether  the  assault  was  excessive  or 
not.  I  think  the  words  of  the  46th  section  which  show  that  are 
beyond  all  doubt.  The  jurisdiction  which  the  magistrates  have  to 
deal  summarily  with  the  case  of  an  assault  committed  is  given  by 
the  previous  sections  of  the  same  act.  Then  comes  the  46th, 
which  contains  these  provisions : — ''  That  nothing  herein  con- 
tained shall  authorise  any  justices  to  hear  and  determine  any  case 
of  assault  or  battery  in  which  any  question  shall  arise  as  to  the 
title  to  any  lands,  tenements,  or  hereditaments,  or  any  interest 
therein  or  accruing  therefrom.''  The  section  does  not  say  that 
the  jurisdiction  of  the  magistrates  shall  be  ousted  so  far  as  the 
question  may  turn  on  a  disputed  title  to  lands ;  but  that  nothing 
therein  contained  shall  give  them  jurisdiction  to  determine  any 
case  where  such  a  question  shall  arise.  I  think,  therefore,  as  a 
question  of  title  to  lands  arose  in  this  case,  and  the  fact  was 
brought  to  the  notice  of  the  magistrates,  they  should  have  held 

VOL.   XI.  K  K 
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^^^'        their  hands^  and  come  to  the  conclusion  that  they  had  no  jurisdic- 
Pbabson.     ^^^  ^  determine  the  matter.     They  did  not  do  that^  however; 

'     but^  acting  on  the  advice  of  their  clerk^  seem  to   have  gone 

1870.        against  their  own  better  judgment.     I  must  say  it  is  much  to 

AMmUt—     ^^  regretted  that  they  did  act  on  his  advice^  when  it  was  brought 

2\7&—      to  their  knowledge  that  he  was  the  solicitor  of  the  prosecutor  in 

Jurisdiction,  the  case^  and  therefore  an  interested  party.     It  appears  that  he 

had  written  to  the  defendant,  threatening  proceec&igs,  besides 

acting  as  the  prosecutor^s  solicitor  in  the  hearing  of  the  case 

before  them.     I  think  I  ought  not  to  omit  the  opportunity  of 

saying  that  when  this  was  brought  to  the  notice  of  the  justices 

they  should  not  have  acted  on  his  advice.     If  they  had  acted  on 

their  own  opinion  they  would  have  done  properly,  and  not  have 

suffered  themselves  to  be  led  into  error.    Under  the  circumstances 

of  the  case,  we  can  do  nothing  else  than  quash  the  conviction. 

Hannen,  J. — ^I  am  of  the  same  opinion. 

Conviction  quashed. 
Attorneys  for  justices,  Aldridge  and  Thorn, 
Attorneys  for  defendant,  Real  and  Philpot  for  Wilkinson  and 
BurhirtHhaWy  Alfreton. 
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COURT  OF  QUEEN'S  BENCH 

April  23,  1870. 

(Before  Cockbubn,  C.J.,  Blackburn,  J.,  Mallob,  J.,  and 

Hannen,  J.) 

Reg.  (on  the  prosecution  of  the  Attorney-General)  v.  Hamilton 

KiNOLAKE. 

Evidence — Refusid  of  witness  to  give  evidence  on  account  of  its 
criminating  him — Objection  overruled — Motion  for  a  new  trial. 

The  privilege  of  refusing  to  answer  questions  on  the  ground 
that  they  tend  to  criminate  is  that  of  the  witness  alone^  and 
neitlier  party  to  the  suit  ca/n  take  amy  advantage  therefrom, 

A  witness  called  on  the  paH  of  the  Crown  to  prove  bribery  against 
the  defendant,  refused  to  give  evidence  on  the  ground  that  his 
evidence  would  tend  to  criminate  himself,  the  objection  being 
overruled  by  the  judge,  he  gave  his  evidence  : 

Held,  that  the  defendant  could  not  object  that  stich  evidence  was 
improperly  received, 

THIS  was  an  application  for  a  role  at  the  instance  of  the 
defendant,  calling  upon  the  Attorney-General  to  show 
cause  why  a  new  trial  should  not  be  had  herein,  and  why  a 
verdict  should  not  be  entered  for  the  defendant  upon  the  second 
and  third  counts  of  the  information. 

The  facts  were  as  follows : — ^The  Attorney-General  had  filed 
an  information  against  Dr.  Hamilton  Elinglake  and  Mr.  Henry 
Lovibond  for  certain  misdemeanors  connected  with  tJie  last 
Parliamentary  election  for  the  borough  of  Bridgewater. 

The  information  contained  four  counts — 1st,  for  bribery;  2nd, 
for  a  conspiracy  to  bribe;  3rd,  for  a  conspiracy  corruptly  to 
expend  500Z.  in  bribery ;  4th,  for  a  conspiracy  to  advance  5002. 
for  the  purposes  of  corruption. 

As  far  as  regarded  Mr.  Lovibond,  the  Attorney-General  had, 
in  consecmence  of  the  expression  of  the  opinion  of  the  Court  of 
Queen's  Bench  in  Beg,  v.  Price  amd  oth&rs,  Ex  panie  Lovibond, 
(22  L.  T.  Rep.  N.  S.  12),  abstained  from  further  proceeding 
against  him,  and  the  information  stood  for  trial  against  Dr. 
Kinglake  alone. 

kk2 
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^^-  At  the  trial  at  the  last  assizes  at  Taunton,  before  Hannen,  J., 

EiNOLAKB.    *^®  Crown  called  Mr.  Lovibond  as  a  witness;  but  upon  being 

sworn  he  declined  to  give  evidence,  on  the  ground  that  his  name 

1870.        ^aa  still  included  in  the  information ;  and  that  two  actions  were 

Evidcnco       pending  against  him  for  penalties  for  bribery  at  the  said  election. 

Criminatory   Upon  this  it  was  announced  bj  the  Solicitor-General  that  a  nolle 

^?**d^    l^ro^egui  had  been  entered  as  to  Mr.  Lovibond,  and  a  free  pardon 

^  was  at  the  same  time  handed  to  him.     He  still  declined  to  give 

evidence,  alleging  that  a  pardon  would  be  no  protection  to  himi 

against  the  actions.     The  question  having  been  argued,  and  the 

14  &  15  Vict.  c.  99,  8.  3;  17  &  18  Vict.  c.  102,  ss.  3,  14,  35 ;  and 

the  26  &  27  Vict.  c.  29,  ss.  5  and  7  referred  to,  the  learned  judge 

held  that  Mr.  Lovibond  wa,s  compellable  to  give  evidence,  and  he 

gave  his  evidence  accordingly,  without  which,  as  was  admitted^ 

no  case  could  have  been  made  out  against  Dr.  Kinglake.     The 

jury  returned  a  general  verdict  of  '*  guilty .'' 

Sir  /.  Karslakej  Q.C.  {Charles  and  H,  Kinglake  with  him) 
now  moved  for  a  new  trial,  and  argued  that  the  objection  of 
Mr.  Lovibond  to  give  evidence  was  well  founded.  (It  is  un- 
necessary to  give  the  argument  upon  this  point,  as  the  judgment 
did  not  turn  upon  it.)  He  contended,  also,  that  as  the  evidence 
of  Mr.  Lovibond,  after  his  objection  to  give  it,  was  wrongly 
received.  Dr.  Kinglake  had  a  right  to  avail  himself  of  the 
objection  upon  this  point.  The  following  cases  were  cited  by 
counsel,  or  referred  to  by  the  Court:  Dandridge  v.  Oordeti 
(3  Car.  and  Pay.  11) ;  Roberts  v.  Allatt  (1  Moo.  &  Mai.  192) ; 
Doe  d.  Earl  of  Egremont  v.  Date  (3  Q.  B.  609) ;  Beg.  v.  Bays 
(1  Best  &  S.  311). 

CoCKBUBN,  C.J. — I  am  of  opinion  that  there  should  be  no  rule 
in  this  case.  An  objection  is  taken  by  Sir  John  Karslake  that 
Mr.  Lovibond,  whose  evidence  was  essential  to  this  conviction, 
was,  under  ike  circumstances,  not  bound  to  give  evidence, 
but  that,  having  been  compelled  to  do  so,  his  evidence  was 
improperly  received.  Now,  in  the  first  place,  I  am  not  satisfied 
that  he  had  any  such  privilege  as  he  claimed,  my  strong  opinion 
being  that  none  such  existed,  and  that  he  was  compellable  to  give 
the  evidence  required  of  him.  It  is  admitted  that  the  pardon 
protected  him  against  any  criminal  proceeding ;  but  it  is  said  that 
it  affords  him  no  protection  against  actions  for  penalties,  and  that 
there  are  actions  now  pending  against  him.  I  entertain  very 
great  doubt  whether  the  privilege  of  a  witness  extends  to  not 
answering  questions  which  may  be  used  against  him,  not  in  a 
criminal  proceeding  but  in  an  action  for  penalties.  But  it  is  not 
necessary  for  me  to  rest  my  judgment  upon  that  ground,  for  I 
desire  to  place  it  upon  a  wider  basis.  I  am  of  opinion  that 
Mr.  Lovibond  was  the  only  party  who  could  take  any  excep- 
tion to  his  answering ;  and  that  the  privilege  of  refusing  to  be 
examined  cannot  be  taken  advantage  of  by  any  other  party.  By 
refusing  to  be  examined,  the  witness  may  have  exposed  himself 
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to  imprisonment  for  contempt^  or  to  a  fine.     But  that  merely        I^- 
concerns  the  witness  himself.     K  he  chooses  to  give  his  evidence    Baj^^^^u- 

voluntarily  it  would  be  perfectly  good   evidence,   and  it  would        

not  be  illegal  evidence  in  any  sense  whatever,  and  there  could        1870. 
be  no  cause  of  complaint.     If  so,  what  difiference  does  it  make    E^dence^ 
that  he  has  given  his  evidence  in  consequence  of  some  coercion    Crimiwuory 
which  has  been  put  upon  him  ?     I  can  see  no  reason  for  saying    questions- 
thai  when  the  witness  is  compelled  to  answer,  although  he  might      ^'»'<*w- 
have  objected,  that  is  a  ground  of  objection  on  the  part  of  either 
of  the  litigants. 

Blackburn,  J.,  after  referring  to  the  section  of  the  statute 
and  expressing  an  opinion  that  the  witness  was  bound  to  give 
evidence,  said:  But  assuming  that  my  brother  Hannen  was 
wrong,  and  that  some  injustice  was  done  to  Mr.  Lovibond,  there 
was  no  injustice  done  to  the  defendant.  The  privilege  is  that  of 
the  witness,  and  if  he  waives  it  it  is  his  own  afiOur.  But  if,  instead 
of  giving  his  evidence  voluntarily,  he  gives  it  under  compulsion, 
what  is  the  difference?  The  party  in  the  suit  is  not  injured. 
The  only  case  cited  upon  this  point  is  Doe  d.  Earl  of  Egremont  v. 
Bate  (3  Q.  B.  609).  But  granting  that  a  wrong  was  done  to  the 
witness,  it  is  a  OTound  of  complaint  for  him  and  no  one  else. 

Melloe,  J.— I  am  entirely  of  the  same  opinion  upon  the  last 
ground.  It  is  clear  that  if  Mr.  Lovibond  had  made  no  objection 
his  evidence  would  have  been  receivable,  and  it  reaUy  can  make 
no  difference  that  he  objected  and  was  compelled  to  give  his 
evidence. 

Hannen,  J.,  concurred. 

Rale  refused. 
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COUET  OP  CRIMINAL  APPEAL. 

April  SO,  1870. 

(Before  Bovill,  C.J.,  Willbs,  J.,  Byles,   J.,   Hannbn,  J.,  and 

Cleasbt^  B.) 

Reg.  v.  The  Inhabitants  of  the  TTppee  Half  Hundred  op  Chart 

AND   LoNaBRIDGB.(a) 

Bridge — Liability  to  repair — Hundred — 5  ^  6  Will.  4,  c.  50. 

The  b  Sc  6  Will.  4,  c.  50,  8.  5,  does  not  transfer  to  parishes  tlve 
liability  to  repair  a  bridge,  which  the  inhabita7d8  of  a  half 
hvmdred  ha/ve  always  repaired  out  of  the  hundred  rate  vioile 
on  the  half  hundred. 

CASE  reserved  for  the  opinion  of  the  Court  for  the 
Consideration  of  Crown  Cases  Reserved. 

At  the  general  quarter  sessions  of  the  peace,  held  at  St. 
Augustine,  near  Canterbury,  on  the  29th  June,  1869,  James 
Adams  and  Charles  Tanton,  as  representing  the  inhabitants  of 
the  upper  half  hundred  of  Chart  and  Longbridge,  in  the  county 
of  Kent,  were  tried  upon  an  indictment  which  charged  the  said 
inhabitaiits  with  permitting  one  of  the  hundred  bridges  to  be  out 
of  repair. 

It  was  proved  to  the  satisfaction  of  the  jury  that  the  bridge  in 
question  was  situate  within  the  upper  half  hundred  of  Chart  and 
Longbridge,  that  it  was  out  of  repair  and  dangerous,  and  that 
from  time  immemorial  the  repairs  of  that  bridge  and  all  other 
hundred  bridges  within  the  upper  half  hundred  nad  always  been 
done  at  the  expense  of  the  inhabitants  of  the  half  hundred,  out  of 
a  hundred  rate  made  and  levied  in  the  said  upper  half  hundred. 

Prima  fade  everjrthing  was  proved  which  would  entitle  the 
Crown  to  a  verdict,  but  it  was  contended,  on  the  part  of  the 
defendants,  that  since  the  Highway  Act,  5  &  6  Will.  4,  c.  50, 
hundred  bridges  are  repairable  as  highways  by  the  parishes  in 
which  they  are  respectively  situate,  and  that  the  inhabitants  of 
any  hundred  or  other  division  of  a  county  are  no  longer  indictable 
for  the  non-repair. 

The  jury  found  the  defendants  guilty,  and  the  Court  decided 

upon  reserving  the  point  raised  for  the  consideration  of  the  Court 
(a)  Reported  by  Jomr  Tbomfbok,  Esq.,  Barrister-ftt-Law. 
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for  the  Consideration  of  Crown  Cases  Reserved,  and  respited  the        ^^"^ 

judgment  until  the  decision  shall  be  given.  j^ 

The  opinion  of  the  Court  is   requested  upon   the  following  inHABiTAim 
question,   viz. :  Whether  a  public  bridge,  which  has  from  the  <^  Ohabt  awd 

time  whereof  the  memory  of  man  runneth  not  to  the  contrary  wcgRrooa. 

been  repaired  by  a  hundred,  is,  since  the  statute  5  &  6  Will.  4,  1870. 

c.  50,  not  repairable  by  the  said  hundred  ?  — - 

If  the  Court  shall  be  of  opinion  that  it  is  repairable  by  the  U(^t7to 

hundred,  the  verdict  is  to  stand ;  if  otherwise,  the  verdict  is  to  be  rtpair, 
set  aside,  and  a  verdict  of  "  not  guilty  "  entered. 

Thomas  Stdsnham  Clarkb, 
Chairman  of  the  above  Sessions. 

Biron  for  the  defendants. — In  considering  this  case,  it  is  neces- 
sary to  regard  the  course  of  legislation  upon  the  subject  of  bridges. 
Generally  speaking,  parishes  are  liable  for  the  repair  of  the  high- 
ways within  them ;  but  in  the  case  of  bridges,  county  bridges 
(which  are  bridges  in  connection  with  the  main  highways)  have 
been,  from  time  immemorial,  repaired  only  out  of  the  county  rates, 
while  hundred  bridges,  or  bridges  in  connection  with  bye-roads 
or  highways  less  used,  have  been  by  prescription  repairable  by 
rates  on  the  hundreds,  or  a  collection  of  parishes.  In  the  High- 
way Act  (13  Geo.  3,  c.  78)  there  is  a  series  of  provisions,  giving 
facilities  to  surveyors  of  the  highways  for  getting  materials  for 
the  making  and  repair  of  highways.  That  statute  makes  no 
mention  of  bridges,  and  the  43  Geo.  3,  c.  59,  s.  1,  was  passed 
for  the  purpose  of  extending  those  provisions  to  surveyors  of 
county  bridges  {eo  nomine).  Then  the  54  Gceo,  3,  c.  90,  was 
passed  to  extend  the  43  Geo.  3,  c.  59,  to  bridges  and  other  works 
maintained  at  the  expense  of  the  hundreds.  County  and  hundred 
bridges  are  also  spoken  of  {eo  nomine)  in  the  55  Geo.  3,  c.  143, 
s.  5.  The  Legislature,  therefore,  has  distinctly  recognised  the 
two  classes  of  bridges.  This  13  G«o.  3,  c.  78,  has  not  been 
repealed,  so  far  as  relates  to  bridges,  by  the  5  &  6  Will.  4, 
c.  50 :  (Reg.  v.  'fhe  Inhabitants  of  Merionethshire,  6  Q.  B.  848 ; 
Beg.  V.  Brecknockshire,  15  Q.  B.  813.)  By  the  5  A  6  WiU.  4, 
c.  50,  s.  5  (the  interpretation  clause)  it  is  enacted  that  in  the 
construction  of  that  act  the  word  "  highways ''  shall  be  under- 
stood to  mean  '^  all  roads,  bridges  (not  being  catmty  bridges), 
carriageways,  cartways,  horseways,  bridleways,  footways,  cause- 
ways, churchways,  and  pavements.^*  There  being,  then,  a 
recognised  distinction  between  county  bridges  and  hundred 
bridges;  hundred  bridges,  by  virtue  of  that  enactment  in 
the  5  &  6  Will.  4,  c.  50,  are  now  to  be  treated  as  highways,  and 
are  governed  by  the  5  &  6  Will.  4,  c.  50.  Then  the  5  &  6  Will.  4, 
c.  50,  s.  21,  enacts  '^  that  if  any  bridge  shall  hereafter  be  built, 
which  bridge  shall  be  liable  by  law  to  be  repaired  by  and  at  the 
expense  of  any  county,  or  part  of  any  county,  then  and  in  such 
case  all  highways  leading  to,  passing  over,  and  next  adjoining  to 
such  bridge,  shall  be  from  time  to  time  repaired  by  the  parish. 
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^^'        person,  or  body  politic  or  corporate,  or  trustees  of  a  turnpike 
The        road,  who  were  by  law,  before  the  erection  of' the  said  bridge, 
IMHABITA1IT8  bouud  to  repair  the  said  highways :  Provided,  nevertheless,  that 
ofChabt  ^nd  nothing  herein  contained  shall  extend  or  be  construed  to  extend 
wQBaipOE.  ^  exonerate  or  discbarge  any  county,  or  any  part  of  any  county, 
1870.        from  repairing  or  keeping  in  repair  the  walls,  banks,  or  fences  of 
"77"        the   raised  causeways   to  any  such  bridge,   or  the  land  arches 
jUd)ifitu'to    thereof/*     Sects.  22  and  27  were  then  referred  to.     Sect.  62, 
rtpair.       which  prescribes  the  proceedings  by  which  highways  repairable 
by  any  persons  or  bodies  corporate,  ratione  tenurce,  or  otherwise, 
may  be  made  parish  highways,  does  not  control  the  enactment  in 
sect.  5.     [WiLLBS,  J. — You  must  show  by  negative  evidence  that 
the  hundred  is  not  now  liable  to  repair  its  bridges.]     It  is  con- 
tended that  sect.  5  of  5  &  6  Will.  4,  c.  50,  removes  the  liability  to 
pajishes  to  repair  hundred  bridges  as  well  as  its  highways. 

Barrow  for  the  prosecution. — It  was  found  that  the  bridge  had 
always  been  repaired  by  the  inhabitants  of  the  half  hundred.  It 
is  either  a  half  hundred  bridge  or  a  county  bridge ;  and  in  either 
case  the  5  &  6  Will.  4,  c.  50,  does  not  apply.  The  term  county 
bridge  has  no  real  meaning ;  it  only  means  a  bridge  repairable  by 
the  inhabitants  of  the  county.  The  interpretation  clause  of  the 
5  &  6  Will.  4,  o.  50,  defines  "  parish  **  to  mean,  among  other 
things,  "  wapentake,  division,  or  any  other  place  or  district  main- 
taining its  own  highways."  Therefore,  if  the  bridge  is  repairable 
by  the  parish,  construing  parish  by  the  interpretation  clause,  it  is 
still  repairable  by  the  wapentake,  division,  or  district  within  which 


I 


it  is  situated.     [He  was  then  stopped.] 

BoviLL,  C.J. — In  dealing  with  the  statute  5  4  6  Will.  4,  c.  50, 
we  must  consider  the  state  of  the  law  previously  existing  to 
which  it  has  reference.  Previously  there  was  one  set  of  statutes 
regulating  highways  and  another  regulating  bridges.  The 
5  &  6  Will.  4,  c.  50,  was  an  act  for  the  consolidation  of  the  laws 
relating  to  highways,  and  does  not  refer  to  bridges.  That  Act 
seems  to  relate  to  highways  only  as  distinguished  from  bridges  ; 
but  by  the  interpretation  clause  the  word  '^  highways  *'  is  to  be 
construed  to  mean,  among  other  things,  '^bridges  not  being 
county  bridges."  Now  it  is  contended  that  under  that  clause, 
county  bridges  only  being  excepted  by  it,  a  hundred  bridge  must 
be  considered  as  part  of  the  highway.  The  term  "  county 
bridge  "  is  not  a  term  known  to  the  law,  but  is  merely  a  com- 
pendious term  for  a  public  bridge  which  the  county  is  liable  to 
repair.  It  is  not  stated  in  an  indictment  for  non-repair  of  a 
county  bridge  that  it  is  a  county  bridge,  but  that  there  is  a 
liability  on  the  inhabitants  of  the  county  to  repair  it.  There  may 
be  a  liability  on  the  part  of  the  inhabitants  of  the  hundred,  or  a 
division  of  the  county,  or  of  the  inhabitants  of  a  county,  to  repair 
a  bridge.  There  is  no  diflFerence  in  principle,  all  bridges  over  a 
stream  are  county  bridges  although  repairable  by  a  hundred  or 
division  of  the  county,  and  not  by  the  county  at  large.     In  some 
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of  the  statutes  a  distinction  is  made  between  county  bridges  and         R»»- 
hundred  bridges  as  pointed  out  in  the  argument  by  Mr.  Biron.         ip^ 
The  interpretation  clause  sect.  5  of  the  5  &  6  Will.  4,  c.  50,  in  my    Iivhabitants 
opinion    includes   in    the   words    "  county   bridges "    all   public  ®'  Chart  and 

bridges  although  repairable  by  divisions  of  the  county.     There  is        

nothing  in  the  aflSirmative  enactments  of  the  5  &  6  Will.  4,  c.  50, 
to  take  away  the  liability  of  persons  to  repair  a  highway  under 
previous  statutes,  and  there  is  no  reason  for  holding  that  it  was 
iutended  to  take  away  the  liability  to  repair  public  bridges,  which 
particular  divisions  of  a  county  were  liable  to  repair. 
The  rest  of  the  Coubt  concurring, 

Conviction  affirmed. 


1870. 

Bridge — 

Liability  to 

repcur. 


COURT  OF  CRIMINAL  APPEAL. 
ApHl  30,  1870. 

(Before  Bovill,  C.J.,  Willes,  J.,  Byles,  J.,  Hannen,  J.,  and 

Clbasby,  B.) 

Reg.  v.  Day  and  Cox.  (a) 

Practice — Abandoning  counts — Indictment . 

The  first  count  of  the  indictment  cha/rged  'prisoners  wnder  the  9  Oeo,  4, 
c.  69,  s,  2,  with  being  foimd  on  land,  at  night,  armsd  with  a  gun 
for  the  'purpose  of  taking  ga/me,  by  A,  and  B,,  'who  had  lawful 
authority  to  apprehend  them,  a/nd  that,  A,  amd  B.  being  about  to 
appreliend  them,  the  prisoners  'with  a  weapon  assaulted  and 
wounded  A.  and  B, 

The  second  count  charged  an  unlawful  wounding. 

The  third  amd  fourth  counts  cha/rged  a  coTn/mon  assault. 

At  the  close  of  the  prosecution  the  counsel  for  the  prosecution  aban- 
doned the  last  three  counts,  and  elected  to  stand  on  the  first  count. 

The  jury  retwmed  a  verdict  of  guilty  of  night  poa/^hing  and  a 
common  assault. 

Upon  a  question  raised  whether  the  prisoners  could  be  conincted  of 
a  common  assault  upon  the  first  count : 

This  Oourt  held  that,  tJie  prosecuting  counsel  having  ivithdrawn  the 
counts  for  commion  assault  from  the  jury,  the  prisoners  ov^ht  to 
be  a/iquitted, 

CASE    reserved    for    the    opinion    of    the    Court    for    the 
Consideration    of   Crown    Cases   Reserved   by   the    Right 
Honourable  the  Earl  of  Chichester^  chairman. 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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Rto.  At  the  Greneral  Quarter  Sessions  holden  at  Lewes,  in  and  for 

Djlt  Aio)  Cox.  *^®   eastern  division  of  the  county  of  Sussex,  on  Tuesday,  the 

4th  of  January,  1870,  George  Day  and  Thomas  Cox  were  tried  on 

1869.       the  following  indictment : 

Practice—' 

Indictment^  First  couut, — Sussox,  to  wit. — The  jurors  for  our  Lady  the 
Abandoning  Queen  upon  their  oath  present,  that  at  the  time  of  the  com- 
counts,  mitting  of  the  assault  hereinafter  mentioned,  to  wit,  on  the  10th 
of  December,  in  the  year  of  our  Lord  1869,  in  the  night  time,  to 
wit,  about  the  hour  of  eleven  in  the  night  of  the  same  day,  George 
Cox  and  Thomas  Day  were  unlawfully  in  certain  land,  to  wit,  a 
certain  wood  called  '^  Downe  Copse,^'  in  the  occupation  of  one 
Frederick  Smith,  situate  at  the  parish  of  Barcombe,  in  the  county 
of  Sussex,  armed  with  a  gun,  for  the  purpose  of  then  and  by 
night  as  aforesaid  unlawfully  taking  and  destroying  game,  and 
that  they,  the  said  George  Cox  and  the  said  Thomas  Day,  then 
so  being  in  the  said  land  or  wood  called  "  Downe  Copse ''  as 
aforesaid,  by  night  as  aforesaid,  armed  with  the  said  gun  for  the 
purpose  aforesaid,  were  found  by  one  Joseph  Packham,  a  servant 
of  the  said  Frederick  Smith,  and  by  one  Charles  Osborn,  a  person 
assisting  the  said  Joseph  Packham,  the  said  Joseph  Packham  and 
the  said  Charles  Osborn  having  lawful  authority  to  seize  and 
apprehend  the  said  George  Cox  and  the  said  Thomas  Day.  And 
the  jurors  further  present  that  they,  the  said  Joseph  Packham 
and  the  said  Charles  Osborn,  being  then  about  to  seize  and 
apprehend  the  said  Thomas  Day  for  the  offence  aforesaid,  they, 
the  said  Joseph  Packham  and  the  said  Charles  Osborn,  having 
lawful  authority  so  to  do,  they,  the  said  George  Cox  and  the  said 
Thomas  Day,  with  a  knife  or  some  other  offensive  weapon  which 
they,  the  said  George  Cox  and  the  said  Thomas  Day,  held  in 
their  hands,  did  then  unlawfully  assault,  wound,  or  offer  violence 
towards  the  said  Joseph  Packham  and  the  said  Charles  Osborn, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Second  count,  unlawful  wounding:  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present  that  one  Thomas 
Day,  on  the'  10th  of  December,  1869,  did  unlawfully  and  mali- 
ciously wound  and  inflict  grievous  bodily  harm  upon  one  Charles 
Osborn,  with  intent  in  so  doing  thereby  then  to  resist  and  prevent 
the  lawful  apprehension  of  himself,  the  said  Thomas  Day,  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity,  and 
against  the  form  of  the  statute  in  such  cases  made  and  provided. 

Third  cotmt,  common  assault :  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  the  said  George  Cox 
and  the  said  Thomas  Day,  on  the  10th  of  December,  1869,  did 
make  an  assault  in  and  upon  one  Charles  Osborn,  and  him,  the 
said  Charles  Osborn,  did  beat,  wound,  and  illtreat,  and  other 
wrongs  to  the  said  Charles  Osborn  then  did,  to  the  great  damage 
of  the  said  Charles  Osborn,  against  the  form  of  the  statute  in 
such  case  made  and  provided. 
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Fourth  count,  common  assault :  And  the  jurors  aforesaid^  upon        ^f^« 
their  oath  aforesaid,  do  further  present  that  the  said  George  Oox  jj^^  jlito  Oor. 
and  the  said  Thomas  Day  on  the  10th  of  December^  1869,  in  and        — 
upon  one  Joseph  Packham  did  make  an  assault,  and  him,  the  said         ^^^O- 
Joseph  Packham^  did  then  beat^  wound,  and  illtreat,  and  other    Practice-- 
wrongs  CO  the  said  Joseph  Packham  did^  to  the  great  damage  of  Indictment-- 
the  said  Joseph  Packham^  against  the  form  of  the  statute  in  such    Abandoning 
case  made  and  provided.  **""^- 

The  following  was  the  evidence  : — 

B.  H.  Hunt,  solicitor,  knows  the  property  of  Mr.  Smith  in 
Barcombe :  the  wood  is  a  part  of  what  he  purchased. 

Charles  Osborn,  gamekeeper  to  Mr.  Sclater,  of  Newick-park, 
which  adjoins  Mr.  Smith's  property :  Was  out  with  J,  Packham 
and  Martin  the  lOfch  of  December  at  night ;  Martin  is  in  Smith's 
employ,  I  heard  firearms  about  half-past  eleven  o'clock.  I  was 
about  a  quarter  of  a  mile  from  Downe  Copse-wood,  Mr.  Smith's, 
where  the  report  came  from.  We  made  the  best  of  our  way  to  the 
place.  When  in  the  ride  we  heard  some  one  in  the  underwood. 
We  stood  still,  then  Day  came  out,  I  seized  him  and  said,^^  Hollo, 
my  man,  what  are  you  up  to  here  ?  "  Something  fell  on  my  toes, 
which  I  believe  to  have  been  a  gun.  Day  tried  to  get  away. 
We  had  a  dreadful  struggle  for  five  or  ten  minutes,  and  then  I 
felt  an  open  knife  in  his  hand.  I  took  hold  of  the  blade ;  I  then 
seized  him  by  the  right  wrist  and  called  to  Martin  to  assist,  and 
told  him  about  the   knife.     Cox  then  cried  out   to  Day,  "Kill 

the  b ."     Just  at  that  moment  I  felt  my  hand  cut  by  Day. 

Martin  went  back  to  help  Packham,  and  then  came  to  me  and  we 
tied  Day's  hands.  I  took  a  cock  pheasant  quite  warm  out  of 
Day's  pocket.  On  the  road  we  had  another  struggle.  Day  had 
said,  "  Now,  mate,  let's  have  another  try.*'  Police-constable 
Dive  and  I  went  next  morning  to  the  place  where  I  first  took 
hold  of  Day  and  found  the  gun  now  produced. 

Cross-examined;  We  heard  the  men  walking  in  the  wood 
after  we  had  got  about  300  yards  down  the  ride.  It  was  a  very 
dark  night.  I  held  his  necktie  with  my  left  hand.  I  produce 
what  I  had  in  my  hand.  I  struck  him  with  this  after  he  cut  me 
with  the  knife.  I  hit  him  about  the  head  twice.  I  was  alone. 
We  were  both  down.  He  first  cut  his  necktie.  I  believe  the 
knife  was  found  shut  at  the  same  place  as  the  gun  next  morning. 

Joseph  Packham,  assistant  gamekeeper  to  Mr.  F.  Smith  :  On 
the  10th  of  December  was  out  with  Osbom  and  Martin  on 
Mr.  Sclater's  land,  and  about  half-past  eleven  we  heard  fire-arms 
in  Downe  Copse,  and  went  in  that  direction  and  found  Day  and 
Cox.  I  took  hold  of  Cox  and  tried  to  throw  him  down.  I 
stepped  into  a  ditch  and  fell.  Cox  had  hold  of  my  hair  and  tried 
to  throw  my  head  back  in  the  ditch.  I  called  Martin,  and  he 
came  to  my  help.  We  straggled  for  five  or  ten  minutes.  Cox 
had  a  stick  in  his  hand  while  we  were  struggUng.  Cox  said  ^*  If 
you  get  up,  you  b        ,  I'U  kill  you."    I  had  another  struggle. 
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R®*'        and  then   I   called   to   Martin  again^   and  we   tied  his   hands. 
DiLT  JfD  Cox.  ^»^^i^  *'^^i^  went  to  assist  Osborn.     Groing   along  towards  my 

house  we  had  another  struggle. 

1870.  Cross-examined :     We  had  been  out  about  half  an  hour  before 

Practice—     we  heard  the  gun.     When  Cox  said  he^d  kill  me  I  had  my  life 
Indictment^   preserver. 

Abandoning  James  Martin,  assistant  gamekeeper  to  Mr.  Sclater :  Was  out 
^^  *•  with  others.  When  we  had  been  a  few  minutes  in  the  wood, 
these  two  men  came  up.  I  assisted  Packham  and  helped  to  hold 
Cox  down.  We  were  struggling  near  a  quarter  of  an  hour,  and 
then  Cox  was  quite  still.  Osborn  called  out  for  help,  and  said 
"  My  man^s  got  his  knife."  I  went  and  assisted  Osborn,  and 
then  went  back  again  to  help  Packham.  I  heard  him  say  he^d 
kill  Cox.  I  tied  his  hands  and  afterwards  Day's.  After  we  were 
in  the  road  we  had  another  bit  of  a  struggle. 

Edward  Dive,  P.C. :  On  the  11th  of  December  was  called  to 
gamekeeper's  house  (Mr.  Smith's  gamekeeper)  and  received  two 
prisoners.  I  searched  both ;  found  nothing  on  Day ;  on  Cox  a 
knife,  some  shot,  and  gun  caps.  About  eleven  same  morning  I 
found  the  gun  loaded,  now  produced,  four  hats,  and  a  cap,  and  a 
bludgeon.  I  also  found  this  knife  shut  up  iust  where  the  struggle 
took  place. 

After  the  evidence  for  the  prosecution  was  closed,  upon  the 
application  of  the  counsel  for  the  prisoners,  the  last  three  counts 
were,  with  the  consent  of  the  Court,  abandoned,  and  the  counsel 
for  the  prosecution  elected  to  stand  on  the  first  count. 

I  directed  the  jury,  on  application  of  the  counsel  for  the  prose- 
cution, that  they  might  &id  the  prisoners  guilty  of  a  common 
assault  under  the  first  count. 

The  verdict  of  the  jury  was  '^  guilty  of  night  poaching  and  a 
common  assault,"  and,  in  answer  to  a  question  put  by  me,  the 
jury  said  "  they  were  of  opinion  the  knife  was  not  used  in- 
tentionadly." 

Upon  this  finding,  the  counsel  for  the  prisoners  contended  that 
such  a  verdict  amounted  to  one  of  acquittal,  and  I  and  some  of 
my  colleagues  having  some  doubt  whether  my  direction  was  right 
in  point  of  law,  and  whether,  upon  such  finding,  the  prisoners 
could,  under  the  circumstances,  be  convicted  of  a  common 
assault,  ask  the  opinion  of  the  Court  for  Consideration  of  Crown 
Cases  Reserved  upon  it. 

If  the  Court  shall  be  of  opinion  that  the  prisoners  might,  under 
the  above  circumstances,  be  convicted  of  a  common  assault  upon 
the  first  count  of  the  indictment,  then  sentence  will  be  passed 
upon  the  prisoners ;  but  if^  on  the  other  hand,  the  Court  shiill  be 
of  a  contrary  opinion,  then  a  verdict  of  not  guilty  will  be  entered 
accordingly. 

The  prisoners  were  liberated  on  their  own  recognisances  to 
appear  to  receive  judgment  when  called  upon. 

Chichester, 
Chairman  of  Quarter  Sessions. 
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No  counsel  appeared  to  argue  for  the  prisoners.  Rw- 

Willoughhy  for  the  prosecution. — ^The  first  count  of  the  indict-  j^^^  am)  Cox. 
ment  was  framed  upon  the  9  Geo.  4,  c.  69,  s.  2,  which  enacts  — 
that  where  any  person  shall  be  found  upon  any  land  committing  1^70. 
any  such  offence  as  is  hereinbefore  mentioned,  it  shall  be  lawful  Pr^^oce^ 
for  the  owner  or  occupier  of  such  land,  or  for  any  person  having  a  Indictment-^ 
right  or  reputed  right  of  free  warren  or  free  chase  thereon,  or  for  Adandaning 
the  lord  of  the  manor  or  reputed  manor  wherein  such  land  may  <»**"^- 
be  situate,  and  also  for  any  gamekeeper  or  servant  of  any  of  the 
persons  herein  mentioned,  or  any  person  assisting  such  game- 
keeper or  servant,  to  seize  and  apprehend  such  offender  upon 
such  land,  or,  in  case  of  pursuit  being  made,  in  any  other  place  to 
which  he  may  have  escaped  therefrom,  and  to  deliver  him  :is  soon 
as  may  be  into  the  custody  of  a  peace  officer,  in  order  to  his  being 
conveyed  before  two  justices  of  the  peace;  and  in  case  such 
offender  shall  assault  or  offer  any  violence  with  any  gun,  cross- 
bow, firearms,  stick,  club,  or  any  other  offensive  weapon  whatso- 
ever, towards  any  person  hereby  authorised  to  seize  and  apprehend 
him,  he  shall,  whether  it  be  his  first,  second,  or  any  other  offence, 
be  guilty  of  a  misdemeanor,  and,  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond 
seas  for  seven  years,  or  to  be  imprisoned  and  kept  to  hard  labour  in 
the  common  gaol  or  house  of  correction  for  any  term  not  exceed- 
ing two  years ;  and  in  Scotland,  whenever  any  person  shall  so 
offend,  he  shall  be  liable  to  be  punished  in  like  manner.  Upon 
the  first  count  the  prisoner  may  be  convicted  of  a  common  assault. 
It  is  not  material  that  the  assault  should  be  committed  with  a 
weapon.  If  a  person  uses  his  fists  only  to  commit  the  assault,  he 
may  be  convicted  under  the  above  section.  The  word  "  assault  '^ 
is  in  the  indictment,  and  Reg,  v.  Taylor  (11  Cox  Crim.  Cas.  261 ; 
L.  Hep.  1  Or.  Cas.  Res.  194)  shows  that  upon  an  indictment  for 
unlawfully  and  maliciously  wounding  or  inflicting  grievous  bodily 
harm  a  verdict  for  a  common  assault  may  be  returned.  In 
Reg»  V.  Yeadon  (9  Cox  Crim.  Cas.  91 ;  L.  &  C.  81),  upon  an 
indictment  containing  counts  for  inflicting  grievous  bodily  harm, 
and  unlawfully  and  maliciously  cutting  and  stabbing  and  unlaw- 
fully occasioning  actual  bodily  harm,  it  was  held  that  a  verdict  of 
guilty  of  a  common  assault  might  be  returned.  [Willbs,  J. — ^At 
the  trial  the  count  for  common  assault  was  abandoned.  How, 
then,  can  the  prosecution  ask  for  a  conviction  now  for  a  common 
assault  ?]  The  attention  of  the  Court  at  the  trial  was  drawn  to 
the  decisions,  upon  the  authority  of  which  it  is  contended  that  the 
prisoner  may  be  convicted  of  a  common  assault  on  the  first  count. 
[Willbs,  J. — Reg,  v.  Taylor  is  tenable  on  the  ground  that  the 
second  count,  in  that  case  occasioning  actual  bodily  harm,  was  a 
good  count  at  common  law.] 

BoviLL,  C.J, — ^There  is  much  difficulty  in  dealing  with  this  case 
in  consequence  of  the  counsel  for  the  prosecution  electing  at  the 
trial  to   abandon  the  counts  for  common   asBiult.     After  that 
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Rk-        course  had  been  adopted,  it  can  scarcely  be  considered  that  the 
Day  ahd  Cox.  P^iso^ier  had  a  full  opportunity  afforded  to  him  of  presenting  his 

entire  defence  to  the  jury.     There  is  this  further  difficulty.     The 

1870.       jaiy  have  found  the  prisoner  guilty  of  night  poaching  and  a 

Practice^    commou  assault,  and  it  would  also  appear  on  the  record  that  he 

Indictment^  was  acquitted  of  a  common  assault.     We  therefore   think  the 

Abandoning    conviction  ought  not  to  Stand.     It  is  unnecessary  to  say  whether 

"'^^       the  prisoner  might  or  might  not  be  convicted  of  a  common  assault 

upon  the  first  count. 

WiLLBS,  J. — ^The  decision  proceeds  only  on  the  ground  of  the 
course  adopted  at  the  trial  in  electing  to  abandon  the  cha^e  of 
common  assault.  As  to  the  question  whether  the  prisoner  could 
properly  be  convicted  of  a  common  assault  upon  the  first  count, 
I  think  that  he  could  not.  The  abandoning  the  count  for  common 
assault  was  calculated  to  throw  the  prisoner  off  his  guard,  and 
prevent  him  being  fully  heard  against  it. 

Btles,  J. — I  also  agree  that  the  conviction  cannot  be  sustained, 
on  the  grounds  stated  by  my  learned  brothers. 

Hannen,  J. — The  counsel  for  the  prosecution  having  deli- 
berately abandoned  the  count  for  common  assault,  I  think  this 
conviction  ought  not  to  stand. 

Clbasbt,  B.,  concurred.  Oonvidion  quashed. 
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COURT  OP  CRIMINAL  APPEAL. 

April  30  and  May  4,  1870. 

(Before  Bovill,  C.J.,  Willes,  J.,  Byles,  J.,  Hannen,   J.,  and 

Cleasby,  B.) 

Reg.  V,  Jesse  Smith. (a) 

Felonwusly  receioing — Partners — 24  Sf  25  Vict,  c,  96,  s.  91,  and 

31  ^32  Vict.c.  116,8.  1. 

A  partner  stole  goods  belonging  to  the  firm,  and  rendered  himself 
liable  to  be  dealt  with  as  a  felon  under  the  31  8f  32  Vict.  c.  116, 
s.  1,  and  sold  the  sa/me  to  the  prisoner,  who  knew  of  thevr  having 
been  stolen. 

Held,  that  the  prisoner  could  not  be  convicted  on  an  indictment  for 
feloniously  receiving  under  the  24  ^  25  Vict.  c.  96,  s.  91,  but 
might  haA}e  been  convicted  as  an  a^ccessory  after  the  fact  under  the 
24  <$•  25  Vict.  c.  94,  s.  3,  on  an  indictm^ent  properly  framed. 

CASE  reserved  for  the  opinion  of  this  Court  by  Arthur 
R.  Adams,  Esq.,  sitting  as  Commissioner  at  the  Spring 
Assizes,  1870,  on  the  Midland  Circuit. 

Jesse  Smith  was  indicted  for  receiving  certain  goods,  the 
property  of  George  Morton  and  another,  knowing  the  same 
to  have  been  feloniously  stolen,  and  was  tried  before  me  at  the 
last  Assizes  for  the  West  Riding  of  Yorkshire,  at  Leeds. 

The  facts  of  the  case  were  as  follows  : 

George  Morton  was  in  partnership  with  one  R.  P.  Martin,  at 
Leeds,  and  carried  on  business  in  that  town  as  ironmongers 
under  the  firm  of  R.  P.  Martin  and  Co.  The  goods  sold  there 
were  principally  supplied  by  William  Morton,  of  Birmingham, 
trading  under  the  firm  of  Haines  and  Morton. 

In  consequence  of  certain  rumours  as  to  the  solvency  of  his 
firm,  George  Morton  came  to  Leeds  on  the  13th  of  December, 
1869,  and  made  arrangements  with  his  partner,  R.  P.  Martin,  to 
secure  the  debt  due  to  Haines  and  Morton,  by  giving  a  bill  of  sale, 
of  the  goods  then  in  the  shop,  and  whilst  this  document  was  being, 
prepared  Gleorge  Morton  left  Leeds  and  went  to  Sheffield. 

(a)  Reported  by  Jobm  Thompion,  Esq.,  Barrister-at-Law. 
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^®*«  During  his  absence,  his  partner,  R.  P.  Martin  had  interviews 

S,^        with  the  prisoner,  and  before  the  return  of  George  Morton  shut 

(the  14th  of  December)  up  the  shop,  and  in  the  evening  of  the 

^^^^*        following  day  (the  15th  of  December)  he  hired  drays,  and  in  the 

Receiving—    presence  of  the  prisoner  conveyed  the  whole  of  the  goods  to  the 

Partners,     house  of  the   prisoner,  who  apparently  paid   lOOZ.  for  them  to 

R.  F.  Martin.  The  goods  were  proved  to  be  worth  considerably 

more  than  800Z. 

From  conversations  with  William  Morton,  the  father  of  George 
Morton,  it  was  evident  that  the  prisoner  was  aware  of  the 
intended  bill  of  sale,  and  that  R.  F.  Martin  was  disposing  of  these 
goods  in  fraud  of  his  partner,  and  to  prevent  the  operation  of  the 
bill  of  sale. 

It  was  objected  on  the  part  of  the  prisoner,  that  even  if  it  were 
proved  that  R.  F.  Martin  had  committed  an  act  of  felony  against 
his  partner  under  the  provisions  of  31  &  32  Vict.  c.  116,  s.  1,  and 
that  he  had  been  guilty  of  larceny  of  the  partnership  goods,  yet 
that  the  prisoner  could  not  be  indicted  for  receiving  such  goods, 
knowing  them  to  be  stolen,  as  that  statute  had  not  made  such 
receiving  a  felony,  and  that  under  the  provisions  of  the  Larceny 
Consolidation  Act  (24  &  25  Vict.  c.  96,  s.  91),  only  persons  who 
received  goods,  the  stealing  of  which  amounted  to  a  felony  either 
at  common  law  or  under  the  provisions  of  that  act,  could  be 
indicted  as  receivers ;  and  as  the  stealing  by  a  partner  was  not  a 
larceny  at  common  law,  nor  under  the  provisions  of  the  Consoli- 
dation Act,  no  receiver  of  such  goods  could  be  indicted  for  a 
felony. 

As  this  was  the  first  case  that  had  occurred  since  the  passing  of 
the  act  31  &  32  Vict.  c.  116,  and  thinking  it  more  prudent  that  a 
point  of  such  importance  should  be  decided  by  a  court  of  appeal,  I 
declined  to  stop  the  case. 

The  jury  finally  found  the  prisoner  guilty  of  receiving  the 
goods,  knowing  them  to  be  stolen,  and  I  released  the  prisoner  on 
good  bail  to  appear  at  the  next  assizes  if  necessary. 

I  have  now  to  request  the  opinion  of  the  Justices  of  either 
Bench  and  the  Barons  of  the  Exchequer,  whether  this  prisoner 
has  been  properly  convicted. 

Arthur  R.  Adams, 

Commissioner  of  Assize  on  the 

Midland  Circuit. 

Waddij  for  the  prisoner. — It  is  submitted  that  this  conviction 
cannot  be  sustained.  The  point  arises  on  the  construction  of  the 
stats.  24  &  25  Vict.  c.  96,  s.  91,  and  the  31  &  32  Vict.  c.  116,  s.  1. 
The  former  statute  enacts  that  whosoever  shall  receive  any  chattel, 
money,  &c.,  or  other  property,  the  stealing,  taking,  or  embezzling 
whereof  shall  amount  to  a  felony,  either  at  common  law  or  by 
virtue  of  that  act,  knowing  the  same  to  have  been  feloniously 
stolen,  taken,  or  embezzled,  shall  be  guilty  of  felony,  and  may  be 
indicted  and  convicted  either  as  an  accessory  after  the  fact  or  for 
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a  substantive  felony,  and  shall  be  liable,  on  conviction,  to  be  kept        ^^^ 
in  penal  servitude  for  any  term  not  exceeding  fourteen  years,       sioth. 

and  not  less  than  three,  or  to  be  imprisoned  for  any  term  not        

exceeding  two  years.     The  prisoner  could  not  have  been  indicted        la- 
under that  statute  per  se  for  feloniously  receiving,  for  the  taking    ji^cpiving— 
of  the  goods  by  Martin,  the  partner  of  Morton,  was  not  a  felony.     Partners. 
But  then  came  the  31  &  32  Vict.  c.  116,  s.  1,  which  enacted  that 
if  anyone,  being  a  member  of  any  co-partnership,  or  being  one  of 
two  or  more  beneficial  owners  of  any  money,  goods,  &c.,  or  other 
property,  shall  steal  or  embezzle  any  such  money,  goods,  &c.,  or 
other  property,  he  shall  be  liable  to  be  dealt  with,  tried,  con- 
victed, and  punished  for  the  same  as  if  such  person  had  not  been, 
or  was  not,  a  member  of  such  co-partnership  or  one  of  such 
beneficial   owners.     In   Beg,  v.  Talbot  {Law  Times,  vol.  xlviii., 
p.  494)  there  is  a  dictum  of  Martin,  B.,  reported,  which  bears 
upon  this  point.     The  prisoner  was  indicted  for  stealing  a  horse, 
which  was  alleged  to  belong  to  A.  and  B. ;  and,  according  to  the 
case  for  the  prosecution,   the  prisoner  was  intrusted  with  the 
horse  to  take  to  P.^s,  but  instead  of  taking  it  to  P.'s  he  sold  it, 
and  appropriated  the  proceeds  to  his  own  use.     The  prisoner's 
defence  was  that  he  was  a  partner  with  A.  and  B.,  in  the  owner- 
ship of  the  horse ;  and  Martin,  B.,  said :  "  If  the  prisoner's  defence 
is  true,  he  must  be  acquitted.     The  case  does  not  come  within 
the  31  &  32  Yict.  c.  1 16.     That  statute  applies  to  the  case  of  a 
large  trading   co-partnership   or  society,  and  not  to  the  joint 
ownership  of  two  or  three  persons  of  a  particular  chattel."     The 
oflfence   of  feloniously  receiving  goods  is   not   a   common   law 
oflFence,  but  a  statutable   one.     [Btlbs,  J. — ^Is   not  a  receiver 
an  accessory  after  the  fact  at  common  law  ?]     In  the  case  now 
before  the  Court,  Martin,  the  principal,  was  not  guilty  of  any 
offence  at  common  law;   his  offence   is  created  by  the   recent 
statute.     The  31  &  32  Vict.  c.  116,  s.  1,  does  not  say  that  the 
fraudulent  partner  shall  be  guilty  of  felony,  but  that  he  shall  be 
liable  to  be  tried,  convicted,  and  punished  as  if  he  had  not  been, 
or  was  not,  a  member  of  such  co-partnership  or  one  of  such 
beneficial  owners.     The  31  &  32  Vict.  c.  116,  is  not  incorporated 
into  the  24  &  25  Vict.  c.  96. 

Oamvphell  Foster  for  the  prosecution. — The  conviction  was  right. 
The  prisoner  was  an  accessory  after  the  fact  to  the  stealing  by 
Martin,  and  by  the  24  &  25  Vict.  c.  94,  s.  3,  it  is  enacted  that 
whosoever  shall  become  an  accessory  after  the  fact  to  any  felony, 
whether  the  same  be  a  felony  at  common  law  or  by  virtue  of  any 
act  passed  or  to  be  passed,  may  be  indicted  and  convicted  either 
as  an  accessoiy  after  the  fact  to  the  principal  felony,  together  with 
the  principal  felon,  or  after  the  conviction  of  the  principal  felon, 
or  may  be  indicted  and  convicted  of  a  substantive  felony,  whether 
the  principal  felon  shall  or  shall  not  have  been  previously  con- 
victed or  shall  or  shaU  not  be  amenable  to  justice.  In  the 
present  case  the  prisoner  was  indicted  for  the  substantive  felony 
of  receiving.     The  object  of  the  31  &  32  Vict.  c.  116,  was  to 
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Rro. 

i;. 
Smith. 

1870. 


lieceiring — 
Partners. 


take  away  the  immanity  of  partners  from  punishment  previously 
existing  for  fraudulently  disposing  of  partnership  property.  Now, 
a  partner  may  be  dealt  with  in  this  respect  as  a  stranger.  More- 
over, Martin,  the  principal,  was  a  fraudulent  bailee  within  the 
meaning  of  sect.  3  of  24  &  25  Vict.  c.  96,  of  his  partner's  share. 
Although  the  81  &  32  Vict.  c.  116,  created  a  new  felony,  still  the 
24.  &  25  Vict.  c.  96,  being  m  pari  materia  applies  to  it :  (Dwarris 
on  Statutes,  634-5.) 

Waddy,  in  reply,  cited  Rex  v.  Hardy  (6  T.  R.  286). 

Gur.  adv.  vult. 


May  4. 

WiLLES,  J.,  now  delivered  the  judgment  of  the  Court. — The 
prisoner  was  convicted  for  feloniously  receiving  stolen  goods, 
knowing  them  to  have  been  stolen  contra  fonaam  statuti,  &c. 
There  was  no  count  charging  the  prisoner  as  accessary  before  or 
after  the  fact.  The  statement  of  facts  shows  evidence  of  a  receipt 
of  goods,  stolen  by  one  partner  of  the  firm,  with  knowledge  of 
their  being  so  stolen.  It  further  states  facts,  which  might 
perhaps  have  been  relied  upon  to  sustain  a  charge  of  being 
simply  accessary  to  the  felony,  if  the  indictment  had  contained  a 
count  to  that  efiect.  We  must,  however,  deal  with  the  only 
question  raised,  viz.,  whether  the  conviction  upon  the  special 
charge  of  feloniously  receiving  stolen  goods  can  be  sustained. 
The  91st  section  of  24  &  25  Vict.  c.  96,  creates  the  felony  charged 
in  these  terms,  "whosoever  shall  receive  any  chattel,  &c.,  the 
stealing,  &c.,  whereof  shall  amount  to  a  felony,  either  at  common 
law  or  by  virtue  of  this  act,  knowing  the  same  to  have  been 
feloniously  stolen,  &c.,  shall  be  guilty  of  felony,  and  may  be 
indicted  and  convicted  either  as  an  accessory  after  the  fact  or  for 
a  substantive  felony,  and  shall  be  liable  at  the  discretion  of  the 
Court "  to  a  maximum  sentence  of  fourteen  years^  penal  servitude. 
At  the  time  that  act  (24  &  25  Vict.  c.  96)  was  passed,  theft  by 
a  partner  of  the  goods  of  the  firm  did  not  fall  within  the  criminal 
law  either  common  or  statute.  This  defect  was  supplied  by 
31  &  32  Vict.  c.  1 J  6,  which,  after  reciting  that  it  is  "  expedient  to 
provide  for  the  better  security  of  the  property  of  co-partnerships 
and  other  joint  beneficial  owners  against  oflFences  by  part  owners 
thereof,  and  further  to  amend  the  law  as  to  embezzlement,^' 
proceeds  to  enact,  by  the  1st  section,  that  if  a  partner  or  one  of 
two  or  more  beneficial  owners  shall  steal,  &c.,  any  property  of 
such  copartnership  or  such  joint  beneficial  owners,  ^^  every  such 
person  shall  be  liable  to  be  dealt  with,  tried,  convicted,  and 
punished  for  the  same,  as  if  such  person  had  not  been  or  was 
not  a  member  of  such  copartnership  or  one  of  such  beneficial 
owners."  This  enactment  is  therefore  limited  in  words  to  the 
fraudulent  partner,  and  does  not  directly  extend  to  third  persons 
who  deal  with  the  property  though  in  collusion  with  such  partner. 
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In  order  to  reach  such  persons  either  the  law  as  to  accessories  ^^^ 
must  be  resorted  to,  or  it  must  be  shown  that  the  24  &  25  Vict.  sboth. 
c.  96,  s.  91,  is  extended  by  implication  to  and  to  be  read  as  — 
incorporated  in  the  31  &  32  Vict.  c.  116.  As  to  the  law  of  1870. 
accessories,  we  do  not  suggest  any  doubt  that  if  a  statute  jigcavina-^ 
creates  a  felony  or  a  misdemeanor  it  by  implication  forbids  Partners, 
counselling,  aiding,  or  abetting  the  offence.  This  is  now 
provided  for  in  language  strongly  contrasting  with  that  of 
24  &  25  Vict.  0.  96,  s.  91,  aa  to  felony,  by  24  &  25  Vict.  c.  94, 
s.  1,  that  "  whosoever  shall  become  an  accessory  before  the  fact 
to  any  felony,  whether  the  same  be  a  felony  at  common  law  or 
by  virtue  of  any  act  passed  or  to  be  passed,  may  be  indicted, 
tried,  convicted,  and  punished  in  all  respects  as  if  he  were 
a  principal  felon.  The  case  of  accessories  after  the  fact  is 
provided  for  in  like  prospective  terms  by  sect.  3.  Also  as  to 
misdemeanors  by  sect.  8,  "  whosoever  shall  aid,  abet,  counsel,  or 
procure  the  commission  of  any  misdemeanor,  whether  the  same 
be  a  misdemeanor  at  common  law  or  by  any  act  passed  or  to  be 
passed,  shall  be  liable  to  be  tried,  &c.,  as  a  principal  offender.^' 
And  apart  from  these  enactments,  the  common  law  would  have 
supplied  a  remedy,  though  without  the  statutory  facilities  of 
procedure.  As  already  pointed  out,  however,  the  conviction  of 
the  prisoner  is  not  as  of  a  simple  accessory,  whether  before  or 
afber  the  fact,  and  it  cannot  be  sustained  upon  that  footing.  The 
question,  therefore,  depends  upon  whether  the  24  &  25  Vict, 
c.  96,  s.  91,  is  extended,  by  inference  or  implication,  to  the 
present  case.  K  not,  the  conviction  was  wrong,  because  at 
common  law  receivers  of  stolen  goods,  unless  they  likewise 
received  and  harboured  the  thief,  were  guilty  of  a  bare  mis- 
demeanor, for  which  they  were  liable  to  fine  and  imprisonment 
(Foster^s  Crown  Law,  373),  and  there  could  not  be  a  con- 
viction for  a  misdemeanor  upon  the  present  indictment  for 
felony.  The  subject  of  extending  statutes  by  inference  to  include 
cases  not  originally  contemplated  is  one  which  has  given  rise 
to  several  decisions,  the  leading  characteristic  of  which  is 
that  the  earlier  statute  deals  with  a  genus,  within  which  a 
new  species  is  brought  by  a  subsequent  act.  Thus  clwses  in 
action  were  not  originally  within  the  13  EHz.  c.  5,  against  fraudu- 
lent conveyances,  that  statute  being  applicable  only  to  property 
which  could  be  taken  in  execution  (Sinis  v.  Thomas y  12  A.  &  E. 
530) ;  but,  as  to  choses  in  action  made  subject  to  execution  by 
1  &  2  Vict.  c.  110,  there  can  be  no  doubt  that  by  the  conjoint 
operation  of  that  act  and  the  13  Eliz.  c.  5,  such  choses  in  action 
having  become,  by  new  enactments,  a  species  of  the  genus 
property  subject  to  execution,  and,  without  any  express  enact- 
ment to  that  effect  in  the  later  statute,  become  subject  to  the 
operation  of  the  former  act:  {Norcutt  v.  Dodd,  0.  &  P.  100; 
Barrach  v.  McGullough,  26  L.  J.  100,  Ch.).  So  that  if  the 
24  &  25  Vict.  c.  96,  s.  91,  is  to  be  read  as  a  general  enactment, 
that  for  the  future  any  person  receiving  goods  stolen  with  a 

ll2 
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Rbo.        guilty  knowledp^e  that  they  were  stolen  should  be  liable  to  be 
Sbuth.       indicted  for  felony  as  a  receiver,  the  subsequent  statute  having 

introduced  a  new   species  of  larceny,  it  might  have  been  con- 

1870.  tended  that  the  general  provision  as  to  receiving  in  the  former 
Receiving—  statute  was  by  inference  extended  to  the  new  species  of  larceny. 
Partners.  There  are,  however,  several  diflSculties  in  the  way  of  arriving  at 
that  result  upon  the  construction  of  24  &  25  Vict.  c.  96 :  First, 
the  express  words  of  sect.  91,  "  either  at  common  law  or  by 
virtue  of  this  act;"  secondly,  the  fact  that  the  statute  as  to 
simple  accessories  does  expressly  refer  to  acts  pari  materia  to 
be  passed;  thirdly,  the  character  of  the  extending  enactment 
31  &  32  Vict.  c.  116,  which  deals  not  so  much  with  property  of  a 
particular  species  as  with  a  class  of  persons  whom  it  specifies,  and 
against  whom  only  it  is  in  terms  directed,  viz.,  partners  and  part 
owners,  so  that  the  effect  is  to  create  a  new  class  of  offenders ; 
fourthly,  the  rule  peculiarly  applicable  to  the  elaborate  criminal 
legislation  of  which  the  statutes  under  consideration  form  a  part, 
against  extending  penal  enactments  by  construction.  This  latter 
rule  may  be  illustrated  by  reference  to  the  statute  of  31  Bliz. 
c.  12,  s.  5,  which  took  away  the  benefit  of  clergy  from  an  acces- 
sory in  horse  stealing,  upon  which  it  was  held  that  the  enactment 
extended  only  to  such  persons  as  were  in  judgment  of  law 
accessories  at  the  time  the  act  was  made,  namely,  accessories  at 
common  law,  and  not  to  such  as  aj*e  made  accessories  by 
subsequent  statutes ;  and  therefore  a  person  knowingly  receiving 
a  stolen  horse,  though  made  an  accessory  by  subsequent  statutes, 
was  held  not  to  be  ousted  of  the  benefit  of  clergy  by  the  statute 
of  Elizabeth :  (Foster,  372.)  Upon  these  grounds  we  think  the 
statute  (24  &  25  Vict.  c.  96,  s.  91)  cannot  be  extended  by  con- 
struction so  as  to  include  a  receiver  of  property  stolen  by  a 
partner,  so  as  to  make  such  receiver  liable,  in  the  discretion  of 
the  Court,  to  the  graver  punishment  of  fourteen  years'  penal 
servitude  thereby  imposed,  as  the  prisoner  would  be  if  this 
conviction  was  sustained,  a  circumstance  which  makes  the 
authority  cited  from  Foster  especially  applicable.  The  convic- 
tion must  therefore  be  quashed. 

Gonviction  quashM. 
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COURT  OF  CRIMINx\.L  APPEAL. 

May  7,  1870. 

(Before   Bovill,  C.J.,  Willes,  J.,    Byles,  J.,   Hannen^  J.,  and 

Cleasby,  B.) 

Reg.  v.  Elizabeth  BEOWN.(a) 

Ooncealvient  of  birth — What  is — 24  ^  25  Vict.  c.  100,  «.  60. 

What  is  a  secret  dispositiari  of  tlie  dead  body  of  a  child  within  the 
7neaning  of  24!  8c  25  Vict.  c.  100,  s.  60,  is  a  question  for  tJiejury, 
depending  on  the  circiumtances  of  the  pa/rticular  case. 

Where  the  dead  body  of  a  child  was  thrown  into  afield,  over  a  wall, 
4^.  high,  separating  tlie  yard  of  a  public-house  from  the  field, 
and  a  person  looking  over  the  wall  from  the  yard  might  have  seen 
the  body,  but  persons  going  through  the  yard  or  using  it  in  the 
ordinary  way  would  not,  it  loas  held  that  this  wa^  evidence  from 
which  the  jury  might  infer  a  secret  disposition  of  the  body, 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justice 
Brett. 

The  prisoner,  Elizabeth  Brown,  was  tried  and  convicted  before 
me  at  Newcastle,  at  the  last  spring  Assizes  for  the  county  of 
Northumberiand,  for  endeavouring  to  conceal  the  birth  of  her 
child  by  secretly  disposing  of  the  dead  body  thereof. 

The  evidence  as  to  the  disposition  of  the  body  was  a  statement 
by  the  prisoner  that  she  had  put  the  body  over  a  wall  near  which 
it  was  found ;  and  statements  before  the  jury  by  witnesses  that 
the  wall  was  4^fb.  high,  dividing  a  yard  n*om  a  field ;  that  the 
yard  was  at  the  back  of  a  public-house,  used  for  the  convenience 
of  that  house  and  three  other  tenements  by  the  occupiers  thereof; 
that  there  was  no  thoroughfare  into  or  through  the  yard,  and  no 
other  entrance  to  it  than  by  a  narrow  passage  from  the  street ; 
that  the  prisoner,  who  did  not  Uve  at  the  public-house  or  at  any 
of  the  tenements,  must  have  passed  from  the  street  into  the  yard 
in  order  to  throw  the  body  over  the  wall  into  the  field;  that  a 
person  looking  over  the  wall  from  the  yard  would  see  the  child, 
but  persons  going  through  or  using  it  in  the  ordinary  way  would 

(a)  Reported  by  John  TiiOMPSONf  Esq.,  Banister-at-Law. 
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^*o-        not   see  the  child,  the  wall  would   hide   the   child   from   such 
Brown,      porsous  j  that  the  field  in  which  the  body  was  found  was  a  grass 

field,  used  by  a  butcher  to  graze  cattle ;  that  it  was  a  field  with 

1870.  no  gate  into  it  from  any  road  or  from  the  public-house  yard,  but 
Concealment  of  ^^^  ^  &^^  from  the  butcher's  own  yard;  that  there  was  no 
birth,  public  path  through  the  field ;  that  there  was  no  track  or  path  in 
the  field  which  would  take  any  one  within  sight  of  the  body ;  that 
no  person  going  into  the  field  in  their  ordinary  occupation  would 
go  near  the  body  or  see  it ;  that  no  one  in  the  field  would  see  it 
unless  he  went  accidentally  or  on  search  up  to  the  part  of  the 
wall  where  the  body  lay ;  that  a  little  girl  picking  flowers  in  the 
field  went  accidentally  to  the  wall  and  found  the  body ;  that  it 
was  close  to  the  wall,  as  near  to  it  as  could  possibly  be.  It  seemed 
as  if  it  had  been  thrown  over  the  wall ;  there  was  blood  on  the 
wall ;  the  body  was  lying  on  its  face,  at  twenty  yards  from  the 
gate,  naked,  with  nothing  on  or  over  it,  nothing  to  conceal  it  but 
its  situation  in  the  field  and  the  wall. 

Upon  this  evidence,  it  was  contended,  on  behalf  of  the 
prisoner,  that  there  was  no  evidence  of  a  secret  disposition  of  the 
dead  body,  and  the  case  of  Reg.  v.  Nixon  (4  F.  &  F.  1040)  was 
cited. 

I  left,  upon  this  part  of  the  case,  the  following  question  to  the 
jury :  Did  the  wall  and  the  position  of  the  child  in  the  field,  and 
with  regard  to  the  wall  and  the  mode  in  which  the  field  and  the 
yard  were  used,  conceal  the  body  from  all  the  world,  unless  from  a 
person  who,  by  searching  for  the  child,  might  find  it,  or  by  going 
out  of  the  way  in  the  field  or  by  looking  over  the  wall  might 
accidentally  discover  it?  I  told  them  that  if  they  found  an 
answer  in  the  affirmative  they  might  find  that  there  was  a  secret 
disposition  of  the  body,  but  that  if  they  found  an  answer  in  the 
negative,  they  could  not,  in  my  opinion,  find  that  there  was  a 
secret  disposition.     The  jury  found  the  prisoner  guilty. 

I  desire  the  judgment  of  the  Court  of  Criminal  Appeal  upon 
two  points,  first,  whether  there  was  any  evidence  of  a  secret 
disposition  of  the  dead  body  of  the  child  within  the  meaning  of  the 
statute ;  and,  secondly,  whether,  if  there  was  such  evidence,  the 
form  in  which  the  question  was  left  to  the  jury  was  wrong  in  law. 

If  the  Court  should  be  of  opinion  that  there  was  no  evidence, 
or  that  the  form  of  the  question  was  wrong,  then  the  conviction 
to  be  quashed ;  but  if  the  Court  should  be  of  opinion  that  there 
was  evidence,  and  that  the  form  of  the  question  was  not  wrong, 
then  the  conviction  to  stand. 

Wm.  Baliol  Brett. 

No  counsel  appeared  for  the  prisoner. 

Ridley  for  the  prosecution. — The  question  is  whether  there  was 
any  secret  disposition  of  the  body  of  the  child.  The  case  of 
Reg.  V.  Nixon  was  one  where  the  prisoner  was  seen  to  remove  the 
body  out  of  the  house,  and  it  was  afterwards  found  in  the  penfold 
or  pond,  150yds.  oflF,  an  open  place  (though  locked),  surrounded 


CKIMINAL  LAW  CASES.  519 

with  a  wall  5ft.  high  on  the  outside,  and  along  which  was  a  public         ^^• 
pathway,  so  that  anyone  who  passed  could  look  over  and  see  it.      brown. 

In  that  case  the  probability  was  that  people  passing  along  the        

footway  would  find  the  body;  here  the  circumstances  are  such        ^^^O. 

that  probably  no  one  would  find  the  body.     In  Reg.  v.  Clarice  Concealment  of- 

(4  P.  &  P.  1040)   it  was  held  to  be   a  question  for   the  judge        Urth. 

whether  there  has  been  a  secret  disposing  of  the  body,  i.e.,  a 

disposing  of  it  in  such  a  place   as   that  the  offence  may  have 

been  committed,  but  it  is  for  the  jury   to   say  whether  there 

has   been    such    a   disposing    of   the    body    by    the    prisoner. 

In  the  old  statute,   9   Oteo.   4,   c.  31,   s.    14,   the  words  were 

"  by    secret    burying    or    otherwise    disposing    of    the    dead 

body  of  the  child  ;^'  but  in  the  present  act,  the  24  &  25  Vict. 

c.   100,  s.  60,  the  words  are  "  every  person  who  shall  by  any 

secret  disposition  of  the  dead  body  of  the  child;''  the  change  is 

material.     In  Reg,  v.  8leap  (9  Cox  Grim.  Cas.  559)  the  words  of 

the  24  &  25  Vict.  c.  100,  s.  60,  were  held  to  mean  the  putting  the 

body  of  the  dead  child  in  a  place  where  it  is  not  likely  to  be 

found;  but  merely  placing  it  in  an  open  box  in  a  bedroom,  and 

afterwards,  on  inquiry  by  the  medical  man,  informing  him  that 

the  body  was  in  the  box,  was  held  not  a  secret  dispositibn  within 

the  statute.     In  Reg.  v.  Eliza  Gook  (22  L.  T.  Rep.  N.S.  216),  it 

was  held  that,  though  the  placing  the  dead  body  of  the  child  in  an 

unlocked  box  is  not  of  itself  sufficient  evidence  of  concealment  of 

birth,   yet  all  the  attendant  circumstances  must  be  considered,  in 

order  to  determine  whether  or  not  the  offence  has  been  committed 

within  the  24  &  25  Vict.  c.  100,  s.  60. 

BoviLL,  C.J. — ^The  first  question  is,  whether  there  was  any 
evidence  of  the  secret  disposition  of  the  dead  body  of  the  child 
within  the  meaning  of  the  statute.  Now,  what  is  a  secret  dis- 
position of  the  dead  body  depends  upon  the  circumstances  of 
each  case.  One  may  conceive  of  such  a  disposition  where  the 
circumstances  might  also  amount  to  a  public  exposure,  as  placing 
the  body  in  the  middle  of  a  large  moor  in  winter,  or  on  the  top 
of  a  high  mountain  where  persons  are  not  likely  to  go.  It  is  for 
the  jury  in  each  case  to  say  what  amounts  to  a  s.  cret  disposition 
of  the  body.  In  the  present  case  there  was  abundant  evidence  of 
a  secret  disposition  of  the  body,  for  the  body  was  put  over  a  wall, 
near  which  it  was  found,  and  the  wall  might  conceal  the  body, 
and  whether  it  did  so  was  a  question  for  the  jury.  A  woman 
might  throw  the  dead  body  of  a  child  over  a  cliff  on  to  the  sea- 
shoie,  and  if  the  shore  was  frequented  by  persons  at  the  spot,  the 
act  might  not  amount  to  a  secret  disposition  of  the  body ;  but  if 
it  was  unfrequented,  then  it  might  amount  to  a  secret  disposition. 
The  only  other  question  is  as  to  the  direction  of  the  learned  judge 
to  the  jury,  and  we  think  that  that  was  correct,  and  that  the 
conviction  ought  to  stand. 

The  rest  of  the  Court  concurring, 

Gonviciion  affirmed. 
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Rbo.        course  had  been  adopted^  it  can  scarcely  be  considered  that  the 
D  T   lo)  Cox.  P^soner  had  a  full  opportunity  afforded  to  him  of  presenting  his 

entire  defence  to  the  jury.     There  is  this  further  difficulty.     The 

1870.        jury  have  found  the  prisoner  guilty  of  night  poaching  and  a 

p~If  _    common  assault,  and  it  would  also  appear  on  the  record  that  he 

Indictment^  was  acquitted  of  a  common  assault.     We  therefore  think  the 

Abandoning    conviction  ought  not  to  stand.     It  is  unnecessary  to  say  whether 

counts.       ^YiQ  prisoner  might  or  might  not  be  convicted  of  a  common  assault 

upon  the  first  count. 

WiLLES,  J. — ^The  decision  proceeds  only  on  the  ground  of  the 
course  adopted  at  the  trial  in  electing  to  abandon  the  charge  of 
common  assault.  As  to  the  question  whether  the  prisoner  could 
properly  be  convicted  of  a  common  assault  upon  the  first  count, 
I  think  that  he  could  not.  The  abandoning  the  count  for  common 
assault  was  calculated  to  throw  the  prisoner  off  his  guard,  and 
prevent  him  being  fully  heard  against  it. 

Byles,  J. — I  also  agree  that  the  conviction  cannot  be  sustained, 
on  the  grounds  stated  by  my  learned  brothers. 

Hannbn,  J. — The  counsel  for  the  prosecution  having  deli- 
berately abandoned  the  count  for  common  assault,  I  think  this 
conviction  ought  not  to  stand. 

Clbasbt,  B.,  concurred.  Conviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

April  30  and  May  4,  1870. 

(Before  Bovill,  C.J.,  Willes,  J.,  Byles,  J.,  Hannen,   J.,  and 

Cleasbt,  B.) 

Reg.  v.  Jesse  Smith. (a) 

Felonwufily  recehnng — Partners — 24  8f  25  Vid,  c.  96,  s,  91,  and 

31  ^32  Victc.  116,  «.  1. 

A  partner  stole  goods  helonging  to  the  firm,  and  rendered  himself 
liable  to  be  dealt  with  as  a  felon  under  the^X  ^82  Vict,  c,  116, 
s.  1,  and  sold  the  sa/me  to  the  prisoner,  who  knew  of  their  having 
been  stolen. 

Held,  that  the  prisoner  could  not  be  convicted  on  an  indictment  for 
feloniously  receiving  under  the  2A  8f  25  Yict,  c,  96,  s,  91,  but 
might  ha/ve  been  convicted  as  an  accessory  after  the  fact  under  tlie 
24  <$•  25  Vict.  c.  94,  s.  3,  on  an  indictment  properly  framed. 

CASE  reserved  for  the  opinion  of  this  Court  by  Arthur 
R.  Adams,  Esq.,  sitting  as  Commissioner  at  the  Spring 
Assizes,  1870,  on  the  Midland  Circuit. 

Jesse  Smith  was  indicted  for  receiving  certain  goods,  the 
property  of  Greorge  Morton  and  another,  knowing  the  same 
to  have  been  feloniously  stolen,  and  was  tried  before  me  at  the 
last  Assizes  for  the  West  Riding  of  Yorkshire,  at  Leeds. 

The  facts  of  the  case  were  as  follows  : 

George  Morton  was  in  partnership  with  one  R,  P.  Martin,  at 
Leeds,  and  carried  on  business  in  that  town  as  ironmongers 
under  the  firm  of  R.  F.  Martin  and  Co.  The  goods  sold  there 
were  principally  supplied  by  William  Morton,  of  Birmingham, 
trading  under  the  firm  of  Haines  and  Morton. 

In  consequence  of  certain  rumours  as  to  the  solvency  of  his 
firm,  George  Morton  came  to  Leeds  on  the  13th  of  December, 
1869,  and  made  arrangements  with  his  partner,  R.  F.  Martin,  to 
secure  the  debt  due  to  Haines  and  Morton,  by  giving  a  bill  of  sale, 
of  the  goods  then  in  the  shop,  and  whilst  this  document  was  being, 
prepared  George  Morton  left  Leeds  and  went  to  Sheffield. 

(a)  Reported  by  Jobm  THOMPtON,  Esq.,  Barrister-at-Law. 
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^^®*'  During  his  absence^  his  partner,  R.  F.  Martin  had  interviews 

Smith.       with  the  prisoner,  and  before  the  return  of  George  Morton  shut 

(the  14th  of  December)  up  the  shop,  and  in  the  evening  of  the 

1^-        following  day  (the  15th  of  December)  he  hired  drays,  and  in  the 

Receiving—    presence  of  the  prisoner  conveyed  the  whole  of  the  goods  to  the 

Partners,     house  of  the   prisoner,  who  apparently  paid   lOOZ.  for  them  to 

R.  F.  Martin.  The  goods  were  proved  to  be  worth  considerably 

more  than  300Z. 

From  conversations  with  William  Morton,  the  father  of  George 
Morton,  it  was  evident  that  the  prisoner  was  aware  of  the 
intended  bill  of  sale,  and  that  R.  F.  Martin  was  disposing  of  these 
goods  in  fraud  of  his  partner,  and  to  prevent  the  operation  of  the 
bill  of  sale. 

It  was  objected  on  the  part  of  the  prisoner,  that  even  if  it  were 
proved  that  R.  F.  Martin  had  committed  an  act  of  felony  against 
his  partner  under  the  provisions  of  31  &  32  Vict.  c.  116,  s.  1,  and 
that  he  had  been  guilty  of  larceny  of  the  partnership  goods,  yet 
that  the  prisoner  could  not  be  indicted  for  receiving  such  goods, 
knowing  them  to  be  stolen,  as  that  statute  had  not  made  such 
receiving  a  felony,  and  that  under  the  provisions  of  the  Larceny 
Consolidation  Act  (24  &  25  Vict.  c.  96,  s.  91),  only  persons  who 
received  goods,  the  stealing  of  which  amounted  to  a  felony  either 
at  common  law  or  under  the  provisions  of  that  act,  could  be 
indicted  as  receivers ;  and  as  the  stealing  by  a  partner  was  not  a 
larceny  at  common  law,  nor  under  the  provisions  of  the  Consoli- 
dation Act,  no  receiver  of  such  goods  could  be  indicted  for  a 
felony. 

As  this  was  the  first  case  that  had  occurred  since  the  passing  of 
the  act  31  &  32  Vict.  c.  116,  and  thinking  it  more  prudent  that  a 
point  of  such  importance  should  be  decided  by  a  court  of  appeal,  I 
declined  to  stop  the  case. 

The  jury  finally  found  the  prisoner  guilty  of  receiving  the 
goods,  knowing  them  to  be  stolen,  and  I  released  the  prisoner  on 
good  bail  to  appear  at  the  next  assizes  if  necessary, 

I  have  now  to  request  the  opinion  of  the  Justices  of  either 
Bench  and  the  Barons  of  the  Exchequer,  whether  this  prisoner 
has  been  properly  convicted. 

Arthur  R.  Adams, 

Commissioner  of  Assize  on  the 

Midland  Circuit. 

Waddij  for  the  prisoner. — It  is  submitted  that  this  conviction 
cannot  be  sustained.  The  point  arises  on  the  construction  of  the 
stats.  24  &  25  Vict.  c.  96,  s.  91,  and  the  31  &  32  Vict.  c.  116,  s.  1. 
The  former  statute  enacts  that  whosoever  shall  receive  any  chattel, 
money,  &c.,  or  other  property,  the  stealing,  taking,  or  embezzling 
whereof  shall  amount  to  a  felony,  either  at  common  law  or  by 
virtue  of  that  act,  knowing  the  same  to  have  been  feloniously 
stolen,  taken,  or  embezzled,  shall  be  guilty  of  felony,  and  may  be 
indicted  and  convicted  either  as  an  accessory  after  the  fact  or  for 
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a  substantive  felony,  and  shall  be  liable,  on  conviction,  to  be  kept        ^^' 
in  penal  servitude  for  any  term  not  exceeding  fourteen  years,       sioth. 

and  not  less  than  three,  or  to  be  imprisoned  for  any  term  not        

exceeding  two  years.     The  prisoner  conld  not  have  been  indicted        ^^^^- 
under  that  statute  per  se  for  feloniously  receiving,  for  the  taking    jucnving— 
of  the  goods  by  Martin,  the  partner  of  Morton,  was  not  a  felony.     Partners, 
But  then  came  the  31  &  32  Vict.  c.  116,  s.  1,  which  enacted  that 
if  anyone,  being  a  member  of  any  co-partnership,  or  being  one  of 
two  or  more  beneficial  owners  of  any  money,  goods,  &c.,  or  other 
property,  shall  steal  or  embezzle  any  such  money,  goods,  &c.,  or 
other  property,  he  shall  be  liable  to  be  dealt  with,  tried,  con- 
victed, and  punished  for  the  same  as  if  such  person  had  not  been, 
or  was  not,  a  member  of  such  co-partnership  or  one  of  such 
beneficial   owners.     In   Reg,  v.  Talbot  {Law  Times,  vol.  xlviii., 
p.  494)  there  is  a  dictum  of  Martin,  B.,  reported,  which  bears 
upon  this  point.     The  prisoner  was  indicted  for  stealing  a  horse, 
which  was  alleged  to  belong  to  A.  and  B. ;  and,  according  to  the 
case  for  the  prosecution,   the  prisoner  was  intrusted  with  the 
horse  to  take  to  P.^s,  but  instead  of  taking  it  to  P.'s  he  sold  it, 
and  appropriated  the  proceeds  to  his  own  use.     The  prisoner's 
defence  was  that  he  was  a  partner  with  A.  and  B.,  in  the  owner- 
ship of  the  horse ;  and  Martin,  B.,  said :  ''  If  the  prisoner's  defence 
is  true,  he  must  be  acquitted.     The  case  does  not  come  within 
the  31  &  32  Yict.  c.  116.     That  statute  applies  to  the  case  of  a 
large  trading   co-partnership   or   society,  and  not  to  the  joint 
ownership  of  two  or  three  persons  of  a  particular  chattel.''     The 
oflFence   of  feloniously   receiving   goods  is   not   a   common   law 
offence,  but  a  statutable  one.     [Btlbs,  J. — Is   not  a  receiver 
an  accessory  after  the  fact  at  common  law  ?]     In  the  case  now 
before  the  Court,  Martin,  the  principal,  was  not  guilty  of  any 
offence  at  common  law;   his  offence  is   created  by  the   recent 
statute.     The  31  &  32  Vict.  c.  116,  s.  1,  does  not  say  that  the 
fraudulent  partner  shall  be  guilty  of  felony,  but  that  he  shall  be 
liable  to  be  tried,  convicted,  and  punished  as  if  he  had  not  been, 
or  was  not,  a  member  of  such  co-partnership  or  one  of  such 
beneficial  owners.     The  31  &  32  Vict.  c.  116,  is  not  incorpomted 
into  the  24  &  25  Vict.  c.  96. 

Oampbell  Foster  for  the  prosecution. — The  conviction  was  right. 
The  prisoner  was  an  accessory  after  the  fact  to  the  stealing  by 
Martin,  and  by  the  24  &  25  Vict.  c.  94,  s.  3,  it  is  enacted  that 
whosoever  shall  become  an  accessory  after  the  fact  to  any  felony, 
whether  the  same  be  a  felony  at  common  law  or  by  virtue  of  any 
act  passed  or  to  be  passed,  may  be  indicted  and  convicted  either 
as  an  accessory  after  the  fact  to  the  principal  felony,  together  with 
the  principal  felon,  or  after  the  conviction  of  the  principal  felon, 
or  may  be  indicted  and  convicted  of  a  substantive  felony,  whether 
the  principal  felon  shall  or  shall  not  have  been  previously  con- 
victed or  shall  or  shaU  not  be  amenable  to  justice.  In  the 
present  case  the  prisoner  was  indicted  for  the  substantive  felony 
of  receiving.    The  object  of  the  31  &  32  Vict.  c.  116,  was  to 
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Rbo.  William  Kaj  was  indicted  for  feloniously  making  by  procora- 

-^'         tion,  in  the  name  of  one  Susey  Ambler,  a  security  for  money,  to 

I'        wit  41 7Z.  138.,  without  lawful  authority  or  excuse,  with  intent  to 

1870.       defraud. 

In  the  second  count  he  was  charged  as  in  the  first  count, 

Wor^Tor   except  that  it  was  stated  that  he  made  the  security  without  the 
order,       lawful  authority  of  the  said  Susey  Ambler. 

The  third  and  fourth  counts  were  as  the  first  and  second, 
except  that  the  document  was  described  as  a  ''  warrant.'* 

The  fifth  and  sixth  counts  were  as  the  first  and  second,  but  the 
document  was  described  as  an  "order .'* 

The  seventh  and  eighth  counts  were  also  as  the  first  and 
second,  but  the  document  was  described  as  an  "authority  for 
the  payment  of  money  .'* 

The  ninth  and  tenth  counts  were  also  as  the  first  and  second, 
but  the  document  was  described  as  a  "  request  for  the  payment  of 
money.'* 

In  ten  other  counts  the  prisoner  was  charged  with  feloniously 
signing  by  procuration  like  documents  as  in  the  other  counts 
mutatis  viutandis,  and  was  tried  before  me  at  the  last  Assizes  for 
the  West  Riding  of  Yorkshire,  at  Leeds. 

The  document  forming  the  subject  of  the  indictment,  was  in 
the  following  form : 

"  Thornton,  Oct.  1867. 
"  Received  of  the  South  Lancashire  Building  Society  the  sum  of 
4171.  ISs.  on  account  of  my  share.  No.  8071. 

pp.        "  SusBT  Ajcblbb. 
''417L1S8."  "Wm.  Kat. 

The  prisoner  was  the  local  agent  at  Thornton  of  a  society  called 
"  The  South  Lancashire  Permanent  Building  Society,'*  the  head 
office  of  which  was  at  Manchester.  The  society  carried  on  a  large 
business,  and  was  in  the  habit  of  taking  money  on  deposit  for 
fixed  periods  at  various  rates  of  interest,  but,  if  circumstances 
were  favourable  and  the  funds  of  the  society  flourishing,  no 
objection  was  made  to  repay  money  lent  on  deposit  at  a  date 
earlier  than  that  originally  agreed  on,  if  the  depositor  gave  one 
month's  notice  of  an  intention  to  withdraw  the  whole  or  a  part  of 
a  deposit. 

Susey  Ambler  was  a  depositor  in  the  society,  and  in  August, 
1866,  she  lent  to  the  society  through  the  prisoner  460i.  for  two 
years  at  interest,  and  received  from  the  prisoner  a  deposit  note 
for  that  sum  signed  by  him  as  agent.  In  August,  1868,  the 
prisoner  informed  Mrs.  Ambler  that  the  sum  of  41 Z.  88,  was  due 
to  her  as  interest  on  her  loan  of  4:601,  She,  however,  told  him 
that  he  was  to  pay  her  the  II.  Ss.,  and  put  the  balance,  40Z., 
to  her  loan  account.  He  then  promised  to  do  so,  and  obtained 
from  her  the  receipt  he  had  given  her,  and  afterwards  gave  her 
an  accountable  receipt  for  500Z.  at  interest  signed  by  him  as 
agent  for  the  society. 
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In  October,  1867,  the  prisoner  sent  to  the  secretary  of  the        ^^^• 
society  at  Manchester  the  document  on  which  the  indictment  was        j^^ 

founded,  and  at  the  same  time  forwarded  his  monthly  statement        

of  accounts,  in  which  he  debited  himself  amongst  other  sums  with        i^^O. 
750Z.  received  from  the  secretary,  and  credited  himself  amongst     Porgery^ 
other  payments  with  a  payment  to  Susey  Ambler  (8071)  of  the    Warrant  or 
sumof417Z.  1&.  *^^- 

The  secretary  of  the  society  absconded  in  1868  or  1869,  and 
on  examination  of  the  accounts  of  the  society  a  large  deficit  was 
discovered. 

The  present  secretary,  W.  Wadsworth,  was  called  as  a  witness 
for  the  prosecution,  and  he  proved  that  if  a  depositor  at  a  fixed 
date  wi&hed  to  withdraw  the  whole  or  any  part  of  his  deposit, 
a  notice  of  one  month  was  required  by  the  society's  rules,  but 
he  did  not  know  whether  or  not  that  rule  had  not  been 
frequently  dispensed  with ;  that  it  was  the  custom  of  the  agents 
to  write  to  the  secretary  at  Manchester  each  month,  sending  in 
an  account  of  the  probable  withdrawals  of  money  for  which  the 
agent  had,  or  ought  to  have  had,  notice ;  and  that  the  secretary 
thereupon  sent  down  to  the  agent  sufficient  funds  for  that 
purpose.  He  also  proved  that  in  the  books  of  the  society  it 
appeared  that  the  sum  of  41 7Z.  13^.  had  been  paid  in  October, 
1867,  to  Susey  Ambler,  and  produced  the  receipt  before  men- 
tioned. He  stated  that  he  had  carefully  searched  through  the 
documents,  but  could  find  no  order  for  the  payment  of  that  sum 
signed  by  S.  Ambler,  or  any  document  relating  to  that  payment 
except  the  monthly  account  and  the  receipt ;  nor  could  he  find 
any  letter  from  die  agent  giving  notice  that  Susey  Ambler 
required  a  return  of  a  portion  of  her  deposit.  He  stated  that 
receipts  were  required,  and  that  it  was  the  duty  of  the  agents  not 
to  pay  without  receipts,  and  to  forward  the  receipts  to  the  office, 
when  the  sums  would  be  properly  entered  in  the  books  of  the 
society. 

He  also  proved  that  the  prisoner  was  a  director  of  the  society 
in  the  years  1868  and  1869. 

It  was  objected  on  the  part  of  the  prisoner  that  under  the 
provisions  of  ^'  The  Forgery  Consolidation  Act "  (24  &  25  Vict, 
c.  98,  s.  24),  this  indictment  must  fail,  for  that  the  document 
produced  was  only  a  receipt  for  money  paid,  and  that  the  word 
^^ receipt'^  was  not  to  be  found  in  that  section.  And  that  it  was 
clear  from  the  evidence  that  the  money  was  paid  to  the  prisoner 
by  the  secretary  before  the  receipt  was  handed  over  to  him. 

I  declined  to  stop  the  case,  on  the  authority  of  Reg,  v.  Baake 
(2  Moody  Or.  Gas.  Res.  126),  Reg.  vMlige  (IDen.  Cr.  Cas.  Bes.  404 ; 
3  Cox  Crim.  Cas.  552),  and  Rsg.  v.  Pulbrooh  (9  0.  &  P.  87) ;  and 
intimated  to  the  counsel  for  the  prisoner  that,  if  the  jury  were  of 
opinion  that  by  the  custom  of  the  society  a  document  Hke  that 
produced  was  treated-  as  an  authority  or  request  to  pay  meney,  I 
was  of  opinion  that  the  indictment  was  good. 

The  counsel  for  the  prisoner  thereupon  addressed  the  jury, 

H  M  2 
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Baa.        contending  that  there  was  nothine  proved  which  could  justify 
J^  them  in  saying  that  the  society  had  ever  treated  such  docmnents 

.'        as  any  thing  else  than  simply  receipts  for  money  previously  paid. 

1870.  I  then  sammed  up  the  case,  and  told  the  jury  that  if  they -were 

„        _     of  opinion,  from  the  whole  of  the  facts  proved,  that  the  society  had 

Wcarani  or   recoguised  such  a  document  as  an  order,  or  as  an  authority,  or  as 

order,       a  request  to  pay  money,  they  should  find  the  prisoner  guilty,  and 

that  they  might  take  into  their  consideration  the  fact  that  in  this 

case  no  order  or  authority  or  request  from  Susey  Ambler,  or 

pretending  to  be  signed  by  her,  had  been  discovered  amongst  the 

papers  of  the  society. 

The  jury  returned  a  verdict  of  guilty,  saying  that  by  the  custom 
of  the  society  such  documents  were  treated  as  an  ''  authority  to 
pay,''  and  as  a  ''  warrant  to  pay,''  and  as  a  ''  request  to  pay 
money,"  but  not  as  an  ^'  order." 

I  tiien  directed  a  verdict  of  guilty  on  the  counts,  wherein 
the  document  was  described  as  a  '^warrant,"  '^ authority,"  or 
''  request,"  and  discharged  the  prisoner,  on  good  bail,  to 
surrender  and  receive  judgment  at  the  next  Assizes  if  necessary. 
I  have  now  to  request  the  opinion  of  the  Justices  of  either 
Bench  and  the  Barons  of  the  Exchequer. 

Whether,  under  the  circumstances  proved  at  the  trial,  the 
document  in  question  can  be  held  to  be  a  '^  warrant,"  or  an 
*'  authority,"  or  a  ^'  request  to  pay  money." 

Arthub  B.  Adams, 

Commissioner  of  Assize  of  the 

Midland  Circuit. 

No  counsel  appeared  on  either  side  to  argue. 

Owr.  ad/o.  wit, 

BoviLL,  O.J. — ^We  are  of  opinion  that  the  conviction  in  this  case 
was  right.  The  jury  found  that  a  document  such  as  that  in  question 
was,  by  the  custom  of  the  society,  treated  as  an  authority  to  pay, 
as  a  warrant  to  pay,  and  as  a  request  to  pay  money.  We  think  there 
is  no  objection  in  law  to  its  being  so  treated.  In  Morrison's  case 
(Bell  C.  0.  158;  8  Cox  Grim.  Gas.  194)  it  was  held,  that  a  pawn- 
broker's ticket  might  be  treated  as  a  warrant  for  the  delivery 
of  goods.  In  Allen  v.  The  Sun  Fire  and  Life  Assurance  Oom/pany 
(9  0.  B.  574)  it  was  held,  that  a  credit  note,  signed  by  the 
directors  and  addressed  to  the  cashier  of  a  company,  might  be 
declared  upon  as  a  promissory  note  of  the  company.  And  we 
think  that  the  document  in  this  Cftse  might  properly  be  described 
as  a  warrant,  an  authority,  or  a  request  to  pay  money,  and  that 
the  conviction  must  be  affirmed. 

Conviction  affirmed. 
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HOME  CIECUIT. 

SuBRET   Spbinq    AssizeSj   1869. 

(Before  Baron  Bbamwell.) 

Darling  v.  Coopbb  ;  Beauchamp  v.  The  Same,  (a) 

Fahe  imprisonment  and  malicious  prosecution — Reasonable  cause 

— Evidence  of  malice, 

A  fanner,  hiving  lost  two  trusses  of  straw,  ami  finding  tlie  plaintiffs 
soon  afterwards  at  a  place  some  two  or  three  miles  distant  with 
some  loose  straw  in  a  cart,  gave  t/iem  into  custody,  with  some 
expression  of  irritation,  and  prosecuted  them  for  stealing  it : 

Held,  that  if  tlie  straw  were  of  the  same  kind  as  tltat  lost,  a/nd  in 
particular  if  it  were  clean  and  new,  there  wojS  probable  cause  for 
suspicion;  but,  if  otherwise,  there  was  not  probable  cause;  and  if 
the  jury  thought  thut  the  defendant  had  axsted  under  irritation, 
rashly,  and  raiher  through  tlie  influence  of  angry  feeling  than 
ivith  reasonable  care  or  due  inquiry,  there  was  evidence  of  malice 
on  a  count  for  malicious  prosecution, 

npHBSE  were  two  actions  for  false  imprisonment  and  malicious 
i  prosecution  arising  out  of  the  same  transaction,  and  tried  by 
consent  together.  The  defendant  was  a  farmer  at  Egham/  and 
had  lost  two  trusses  of  straw.  Shortly  aflberwards,  he  was  told 
that  two  men  (the  plaintiflEs)  were  then  going  towards  Brentford 
in  a  cart  with  clean  wheat  straw  in  it.  He  pursued  and  overtook 
them,  and  finding  in  the  cart  some  loose  straw,  he  gave  them  into 
custody  at  Brentford  for  stealing  it,  and  they  were  locked  up  and 
brought  before  the  magistrate,  when,  through  some  mistake,  he 
did  not  attend,  and  they  were  discharged.  He  was  proved  to 
have  said  that  he  would  spend  what  the  straw  cost  in  prosecuting 
them,  and  he  went  before  the  magistrate  and  procured  a  warrant 
against  them,  in  Surrey,  upon  which  they  were  again  arrested 
and  prosecuted  and  sent  to  trial,  when  they  were  acquitted. 
They  then  brought  these  actions  without  notice. 

There  was  contradictory  evidence  as  to  the  weight,  worth,  and 
condition  of  the  straw  found  in  the  plaintiifs^  cart.     According  to 

(a)  Reported  by  W.  F.  Fuclabon,  Esq.,  Bftrrister-at-Law. 
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Dabuno     their  account^  it  was  loose  refuse  straw  ordinarily  taken  from 

Cooper-      farmyards.     According  to  the  defendant's  evidence,  it  was  501b. 
BsiLucHAMP    of  clean,  new  straw. 
rp^^^  It  did  not  appear  upon  the  plaintiffs'  evidence  that  they  had 

said  where  they  got  the  straw ;  but  they  gave  the  same  account 

1869.        to  the  defendant  at  the  time,  and  it  was  confirmed  by  the  police. 

,^"rT  Thesiger  objected,  first,  that  there  was  a  misjoinder  of  action, 

p;SSI^  or   a  mistrial,   the   first  imprisonment  having   taken  place  in 

Evidence  of  Middlesex,  and  the  second  in  Surrey,   and  both  being  local; 

Lorcaof.      secondly,  that  there  was  no  evidence  of  malice;   thirdly,  that 
there  ought  to  have  been  notice  of  action. 

BRAiiWBLL,  B.,  however,  decUned  to  stop  the  case. 
At  the  close  of  the  case, 

Beamwbll,  B.,  said  it  belonged  to  a  class  of  cases  which  were 
of  some  importance,  because,  as  there  was  no  regular  public 
prosecutor  in  this  coimtry,  and  criminal  prosecutions  were  ordi- 
narily in  the  hands  of  private  persons,  it  was  important  that  the 
protection  which,  on  that  account,  the  law  threw  around  private 
prosecutors  should  be  maintained  and  upheld.  The  pubUc  are 
greatly  interested  in  prosecutors  being  protected,  so  long  as  they 
honestly  intend  only  to  pursue  the  law,  and  act  upon  reasonable 
grounds.  In  the  present  instance,  as  regarded  the  justification 
for  the  arrest,  the  defendant  had  acted  hastily,  at  his  own  peril, 
in  giving  the  plaintiffs  into  custody  on  the  charge  of  stealing, 
without  any  reasonable  inquiry  and  with  nothing  beyond  the 
mere  fact  of  finding  straw  in  their  possession.  The  defendant 
might  have  been  honestly  satisfied  that  the  straw  was  his ;  but  a 
man  has  no  right  to  be  satisfied  in  such  a  case  when  he  might 
make  further  inquiry.  As  regarded  the  maintenance  of  the 
action,  he  could  not  put  the  question  better  than  in  the  words 
of  Williams,  J. :  "  Did  the  defendant  honestly  and  reasonably 
believe  in  the  existence  of  those  facts  which,  if  they  had  existed, 
would  have  afforded  a  justification?"  As  regarded  the  count 
for  malicious  prosecution,  he  told  them,  as  matter  of  law,  that 
if  they  were  satisfied  the  defendant  reasonably  believed  that 
two  trusses  of  straw  had  been  stolen  from  him,  and  that  he  very 
soon  afterwards  found  in  the  plaintiffs'  cart  such  straw  as  he 
had  lost,  there  would  be  reasonable  cause  for  the  prosecution,  and 
therefore,  in  that  view  of  the  case,  the  action  would  not  be  main- 
tainable on  that  count.  Whether  that  were  so  or  not  would 
mainly  depend  upon  the  view  the  jury  might  take  of  the  facts, 
and  especially  as  to  whether  or  not  the  straw  was  clean  and  new. 
If  so,  then  there  would  be  a  reasonable  cause  for  the  prosecution, 
and  the  count  in  that  view  failed.  If  otherwise,  then  arose  the 
question  of  malice,  and  even  though  there  was  no  reasonable 
cause  for  the  prosecution,  still  the  action  would  not  be  main- 
tainable unless  the  prosecution  was  also  malicious.  It  will  not 
be  enough  that  it  appears  that  the  prosecutor  was  in  the  wron^ ; 
it  must  appear  that  he  was  maliciously  so,  that  is,  obstinately 
and  improperly  in  the  wrong,   through  anger,    ill-feeling,   or 
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any  bad  motive  or  feeling,  diflfering  from  a  mere  honest  desire  Damjuo 

to  put  the  law  in  force.     There  is  some  evidence  of  the  existence  coomr- 

of  anger  on  the  part  of  the  prosecutor.     It  is  for  the  jury  to  Bbauchamp 

say   (if  they   disbelieve    his    evidence)    whether  it  amounts   ^  ^» 

evidence  of  an  improper  motive.   If  the  prosecutor  acted  honestly,  ™    '^'°' 

without  any  bad  motive,  and  also  had  a  reasonable  belief  on  which  1869. 

he  acted,  then  he  is  entitled  to  the  verdict,  for  the  law  does  not  w"7rT 

allow  a  private  prosecutor  to  be  made  liable  merely  on  account  pro«a»"w- 

of  a  mistake  or  error  in  judgment ;  nor  unless  he  acted  mali-  Evidence  of 

ciously  or  without  reasonable  cause.     And   as  there  has  been  Larceny. 
no  notice  of  action,  the  question  arises  substantially  upon  the 
whole  case,  did  the  defendant  act  honestly  and  reasonably  ? 

Verdict  for  the  plaintiff'  in  each  case — dcmuiges  2bl.{a) 


OXFORD  CIRCUIT. 

Staffordshire  Lent  Assizes,  1870. 

(Before  Mr.  Justice  Lush.) 

Reg.  V,  John  Stone  Thomas.  (6) 

Mifnhmea)wr  uiuler  the  Debtors  Act,  1869  (32  cf  33  Vict,  c,  62), 

«.  11,  subject.  15 — Evidence— Costs, 

By  the  Debtors  Act,  1869,  s,  11,  it  is  enacted  that  "  any  person 

adjudged  bankrupt shall be  deemed  guilty  of 

a  misdemeanor,  and  on  conviction  thereof  shall  be  liable  to  be 
imprisoned  for  any  time  not  exceeding  two  years,  with  or  without 
hard  labour,  if  {sub-sect.  15)  loithin  four  months  next  before  the 
presentation  of  a  bankruptcy  petition  against  him,  or  the  com- 
mencement of  the  liquidation,  he,  being  a  trader,  pawns,  pledges, 
or  disposes  of,  otherwise  than  in  tlce  ordinary  loay  of  his  trade, 
any  property  which  lie  has  obtained  on  credit  and  has  not  paid 
for,  unless  the  jury  is  satisfied  that  he  has  no  intent  to  defraud.^^ 

A  grocer  obtained  goods  of  his  trade  upon  credit.  Soon  after 
receiving  them,  and  before  they  loere  paid  for,  he  executed  a  bill  of 
sale  in  favour  of  his  sister  who  lived  with  him.  This  bill  of  sale ^ 
which  was  given  in  consideration  of  a  debt  owing  from  him  to  his 
sister,  passed  away  all  his  stock-in-trade  and  effects  whatsoever, 
including  the  above-mentioned  unpaid-for  goods, 

(a)  Thesiger  obtaiiiod  a  rale  for  a  now  trial  as  against  evidence,  bat  the 
were  compromised. 
{h)  Reported  by  John  Rose,  Esq.,  B irrirftor-at  Law. 
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Bao. 

V. 

Thoxas. 

1870. 

BcmkrupUs^ — 

Emdaaea — 

CoU$. 


Hcmng  been  made  bcmkrupt,  he  was  indicted  for  misdemea/nor  under 
the  foregoing  aecUon  of  the  Debtors  Act,  1869; 

Seld,  thai  the  production  of  the  adjudication  under  the  seal  of  the 
cov/rt  was  sufficient  evidence  of  the  banhrwptcy.  That  disposing 
of  the  goods  by  bill  of  sale  was  not  disposing  of  them  in  the 
^^ ordinary  way  of  trade;*'  and,  therefore,  that  as  property  which 
the  prisoner  had  obtained  on  credit,  and  had  not  paid  for,  had 
passed  by  the  bill  of  sale,  he  ca/me  within  the  section,  unless  he 
had  no  intent  to  defromd.  But  that  assigning  the  whole  of  his 
proper^  to  one  creditor,  reserving  nothing  for  the  others,  showed 
cm  intent  to  defra/ud. 

Where  the  prosecuUon  of  a  ba/nhrupt  wnder  the  Debtors  Act,  1869, 
is  not  ordered  by  amy  Court,  the  judge  at  the  trial  has  no  power 
to  allow  the  costs  of  the  prosecuMon. 

THE  prisoner  was  indicted  for  misdemeanor,  under  32  &  33 
Vict.  c.  62  (the  Debtors  Act,  1869),  ss.  11  and  13. 
The  indictment  alleged  that  on  the  28th  of  February,  1870,  a 
petition  in  bankruptcy  was  presented,  and  on  the  9th  of  March, 
1870,   John   Stone  Thomas    (the    prisoner)   was  adjudicated  a 
bankrupt  in  due  form  of  law. 

It  contained  six  counts.     The  first  and  second  counts  were 
framed  upon  sub-sect.  14  of  sect.  11  of  the  Debtors  Act,  1869. 

The  third  count,  framed  upon  sub -sect.  15  of  sect.  11,  charged 
that  the  said  John  IStone  Thomas,  within  four  months  next  before 
the  presentation  of  such  petition,  to  wit,  on  the  19th  of  February, 
in  the  year  aforesaid,  being  then  a  trader,  unlawfully  did  dispose 
of,  otherwise  than  in  the  ordinary  way  of  his  trade,  to  wit,  by 
making  and  executing  a  certain  bill  of  sale  to  one  Anne  Elizabeth 
Thomas,  certain  property  which  he,  the  said  John  Stone  Thomas, 
had  obtained  on  credit,  to  wit,  one  bag  of  Indian  meal,  and  one 
bag  of  oatmeal,  obtained  on  credit  from  William  Vernon,  and  two 
bags  of  sharps  obtained  on  credit  from  Thomas  Walker  and  Henry 
Glaorke,  and  that  the  said  John  Stone  Thomas,  at  the  time  of 
disposing  of  the  said  last-mentioned  property  respectively,  had 
not,  and  yet  hath  not,  paid  for  the  same  or  any  part  thereof. 
Against,  &c. 

The  fourth  and  fifth  counts  were  framed  upon  sub-sect.  1  of 
sect.  13,  and  the  sixth  count  upon  sub-sect.  2  of  sect.  13. 

Bosanquet  for  the  prosecution. 

Motterami  for  the  defence. 

The  accused  was  a  grocer  at  Gheadle.  Uis  sister.  Miss  Anne 
Elizabeth  Thomas,  lived  with  him,  and  on  the  19th  of  February, 
1870,  he  executed  in  her  favour  a  bill  of  sale. 

By  this  instrument — which  commenced  with  a  recital  to  the 
efiect  that  the  accused  was  indebtd  to  Miss  Thomas  in  the  sum 
of  430Z.  moneys  lent — he  assigned  to  her  all  his  stock-in-trade, 
fixtures,  furniture,  book  debts,  and  effects  whatsoever,  in  con- 
sideration of  the  sum  of  52. 

On  the  21st  of  February  he  gave  directions  that  all  the  property 


CBIMINAL  LAW  GASES.  537 

should  be  sold,  and  bills  were  posted  in  Gheadle  on  the  night  of        ^^■^• 
the  23rd  of  February,  stating  that  the  sale  by  auction  would  take      Thokab. 
place  on  the  25th,  26th,  and  28th  of  February.  

On  the  22nd  of  February  Vernon,  a  creditor,  went  to  the  shop       ^^* 
of  the  accused,  found  the  shutters  up  and  the  door  fastened,  and  Bomkmptcg-^ 
could  not  ffain  admission.  Emdaiee— 

On  the  24th  of  February  a  warrant  was  issued  for  the  appro-        *'^"* 
hension  of  the  accused,  but  he  had  absconded,  and  the  officer  was 
unable  to  execute  it  for  some  time.     Miss  Thomas  remained  on 
the  premises  in  possession. 

For  the  prosecution,  Charles  H.  Adams,  clerk  to  the  registrar 
of  the  County  Court  at  Stoke-upon-Trent,  was  called,  and  pro- 
duced the  petition  in  bankruptcy  by  Messrs.  Walker  and  Clarke 
against  the  accused,  dated  the  28th  of  February,  1870,  and  the 
adjudication  dated  the  9th  of  March,  1870. 

William  Vernon,  miller,  said  he  w^  a  creditor  of  the  accused, 
who  owed  him  53{.  3^.  That  sum  was  owing  on  the  19th  of 
February.  The  last  goods  he  sent  in  consisted  of  a  bag  of  beans, 
ordered  by  the  accused  on  the  15th  of  February,  and  delivered  to 
him  on  the  16th.  They  were  sent  in  on  a  month's  credit.  Five 
bags  of  flour  and  three  of  bran  were  also  ordered  in  addition  to 
the  beans,  but  were  not  delivered.  On  the  22nd  he  went  to  the 
shop ;  it  was  closed,  the  shutters  up,  and  the  door  fastened ;  he 
could  not  gain  admission.  On  the  24th  he  saw  posters  and  hand- 
bills (produced)  on  the  walls  announcing  a  sale  of  the  whole  of 
the  furniture,  stock-in-trade,  fixtures,  and  all  other  effects  on  the 
premises  of  Mr.  Thomas,  grocer,  Cheadle,  on  the  25th,  26th,  and 
28th  of  February,  under  a  bill  of  sale.  On  the  25th  witness  went 
to  the  premises,  and  there  saw  two  of  his  sacks,  containing  oat- 
meal and  Indian  meal.  These  sacks  of  meal  were  mentioned  in 
the  sale  catalogue. 

Henry  Clarke,  of  the  firm  of  Walker  and  Clarke,  creditors  to 
the  amount  of  106Z.  11«.  6d.  for  goods  sold  and  delivered  up  to 
the  19th  of  February  to  the  accused,  said  that  they  had  their  last 
order  for  ten  bags  of  flour,  Ac,  on  the  11th  of  February,  but  only 
partially  executed  it ;  that  was  the  largest  order  they  had  received 
from  the  accused.  Witness  also  stated  that  on  viewing  the  lots 
prepared  for  sale  he  found  amongst  them  two  bags  of  sharps 
which  he  had  delivered  and  for  which  his  firm  had  not  been  paid. 

James  Nixon  said  34Z.  13$.  6cZ.  was  due  to  him  for  goods  sold 
and  delivered  to  the  accused  up  to  the  19th  of  February. 

William  Keates,  printer,  said  that  he  got  out  the  posters 
announcing  the  sale  by  the  direction  of  the  auctioneer  and  the 
accused. 

The  bill-sticker  said  he  was  told  by  the  auctioneer  not  to  post 
the  bills  in  Cheadle  until  after  dark. 

The  bill  of  sale  was  put  in  and  read. 

A  police   officer  proved  that  he  received  a  warrant  on   the 
24th  of  February,  and  searched  for  the  prisoner,  but  could  not 
find  him,  but  apprehended  him  on  the  28th  of  February. 
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*^'  At  the  close  of  the  case  for  the  prosecution, 

•Thoma*.  Motteram  submitted  that  the  bankruptcy  of  the  prisoner  had 

not  been  proved,  the  counsel  for  the  prosecution  having  merely 

^^        put  in  the  adjudication  under  the  seal  of  the  court.     Sect.  10  of 
Bcaikn^ieg-^  the  Bankruptcy  Act,  1869,  enacts  that  ''  a  copy  of  an  order  of 
Evidemoe^    the   Court   adjudging   the   debtor  to   be  a    bankrupt   shall  be 
^'^-       published  in  the  London  Oazette,  and  be  advertised  locally  in 
such  manner  (if  any)  as  may  be  prescribed,  and  the  date  of  such 
order  shall  be  the  date  of  the  adjudication  for  the  purposes  of  this 
act,  and  the  production  of  a  copy  of  the  Gazette  containing  such 
order  as  aforesaid  shall  be  conclusive  evidence  in  all  legal  pro- 
ceedings of  the  debtor  having  been  duly  adjudged  a  bankrupt  and 
of  the  date  of  the  adjudication.^' 

Lush,  J. — The  production  of  the  London  Oaaette  is  merely  a 
compendious  mode  of  proving  the  bankruptcy ;  but,  if  the  London 
Oaaette  is  not  produced,  the  bankruptcy  may  be  proved  aliunde. 
Here  the  prosecutor  need  not  prove  the  acts  of  bankruptcy. 
Sect.  11  of  the  Debtors  Act,  1869,  commences  thus — "  any 
person  adjudged  bankrupt/'  The  provision  as  to  the  Gazette  is 
merely  cumulative,  and  the  bankruptcy  may  be  proved  by  the 
Oazette  or  otherwise. 

Motteram, — ^Then  I  would  ask  your  Lordship  if  there  is  cuiy 
case  to  go  to  the  jury  ? 

Lush,  J. — ^Tes,  I  think  so.  The  prisoner,  having  been  in 
possession  of  considerable  stock  in  trade,  passed  it  all  over  to 
his  sister. 

Motteram,  in  addressing  the  jury  for  the  defence,  urged  upon 
them  that  as  the  bill  of  sale  had  been  given  in  pursuance  of  a  long 
antecedent  promise  to  execute  it  when  requested,  and  was  really 
in  consideration  of  the  advance  of  430Z.,  the  making  of  it  was  not 
fraudulent,  and  the  prisoner  could  not  be  convicted  under  sub- 
sect.  15  of  sect.  11 ;  moreover,  by  far  the  larger  portion  of  the 
goods  obtained  upon  credit  had  been  actually  sold  to  different 
customers. 

Lush,  J. — If  those  "  sharps ''  mentioned  in  the  third  count 
of  the  indictment,  and  seen  on  the  premises  amongst  the  lots 
prepared  for  sale,  formed  part  of  goods  not  paid  for,  then  the 
case  falls  within  sub-sect.  15  of  sect.  11,  which  declares  it  to  be  a 
misdemeanor  if  anyone,  "  being  a  trader,  pawns,  pledges,  or 
disposes  of,  otherwise  than  in  the  ordinary  way  of  his  trade,  any 
property  which  he  has  obtained  on  credit  and  has  not  paid  for, 
unless  the  jury  is  satisfied  that  he  had  no  intent  to  defraud/' 
You  cannot  say  that  disposing  of  stock  in  trade  by  a  bill  of  sale 
is  disposing  of  it  in  the  "  ordinary  way  of  trade ; "  that  must  be 
by  selling  over  the  counter. 

Motteram, — It  must  follow,  then,  that  no  such  security  as  a  bill 
of  sale  can  be  safely  given  by  a  trader  lest  it  may  chance  to 
include  some  articles  not  paid  for.  Assume  the  bill  of  sale  to  be 
bonafde  and  good,  and  that  the  creditor  putting  it  in  force  takes 
away  a  portion  of  the  goods  delivered  within  a  reasonable  time  of 
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credit,  but  before  they  are  paid  for,  if  your  Lordship  thinks  that        I^"®- 
that  would  be  a  disposing  of  them  not  in  the  ordinary  way  of     thomas. 
trade,  then  I  have  no  case.  

Lush,  J. — I  am  clear  upon  that  point.  ^^^^• 

Motteram. — But  the  actual  giving  of  the  bill  of  sale  must  be  Bankruptcu— 
taken  to  relate  back  to  the  promise  to  make  it.  Evidence-- 

Lush,  J. — I  don't  think  that  signifies.  He  had  no  business  ^^^' 
to  promise.  The  act  says  that  you  shall  not  get  rid  of,  otherwise 
than  in  the  ordinary  way  of  your  trade,  any  property  you  have 
not  paid  for.  [The  learned  judge  added,  that  as  this  was  the  first 
question  which  had  arisen  upon  the  construction  of  the  section, 
he  would  take  the  opinion  of  Martin,  B.,  upon  it,  and  on  returning 
into  court  after  so  doing,  said :]  My  brother  Martin  has  no  doubt 
in  this  matter,  that  disposing  by  bill  of  sale  is  not  disposing  in 
the  ordinary  way  of  trade,  and  this  being  property  which  the 
prisoner  had  obtained  on  credit,  and  had  not  paid  for,  and  which 
passed  by  the  bill  of  sale,  he  is  within  the  act,  unless  he  had  no 
intention  to  defraud.  Now,  if  he  passed  away  every  stick  of  his 
property,  book  debts  and  all,  how  can  it  be  said  that  the  bill  of 
sale  was  not  made  with  intent  to  defraud  ?  To  defraud  a  creditor 
is  to  take  away  the  means  of  paying  him,  and  surely  if  all  the 
property  is  given  to  one  creditor,  reserving  nothing  to  the  others, 
those  others  are  defrauded. 

Motteram. — K  the  attorney  drawing  the  bUl  of  sale  had  excluded 
these  things  that  came  in  after  the  17th  of  February,  the  prisoner 
would  not  have  been  within  this  clause. 

Lush,  J. — No ;  not  within  this  clause.  [To  the  jury.]  Upon 
the  evidence  already  given  you  have  no  alternative  but  to  find  the 
prisoner  guilty.  This  is  a  new  statute,  which  makes  it  criminal  to 
defraud  creditors.  [His  Lordship  read  sub-sect.  15  of  sect.  11.] 
It  cannot  be  said  that  to  give  away  the  whole  of  one's  property 
by  a  bill  of  sale  is  disposing  of  it  in  an  ordinary  way  of  trade. 
Now,  part  of  these  things,  viz.,  two  bags  of  '^  sharps,"  had  not 
been  paid  for,  and  are  within  the  very  terms  of  the  act.  Are  you 
satisfied  that  there  was  no  intention  to  defraud  ?  This  bill  of  sale 
conveyed  away  everything  the  prisoner  had ;  how  can  you  say  he 
had  no  intent  to  defraud  ?  If  ne  had  such  intent  he  is  guilty  of 
a  misdemeanor  within  the  act  of  Parliament,  and  you  will  find 
him  guilty  on  the  third  count  of  the  indictment. 

Verdict — guilty ;  sentence,  fourteen  days'  imprisonment. 

Bosmiquet  asked  that  the  costs  of  the  prosecution  might  be 
allowed ;  but,  as  the  prosecution  had  not  been  "  ordered  by  any 
Court"  within  the  terms  of  sect.  17,  the  learned  judge  said  he 
had  no  power  to  allow  them,  either  under  that  section  or  by  the 
general  act. 

Attorney  for  the  prosecution,  Blagg,  Cheadle. 

Attorney  for  the  prisoner,  Slaney,  Newcastle-under-Lyme. 
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WESTERN  CIRCUIT. 

Somerset  Spbinq  Assizes^  1870. 

(Before  Chief  Baron  Kelly.) 

Reg.  v.  Bacon,  (a) 

Perjury — Information  under  the  5  ^  6  Will,  4^  c.  50,  s.  78,  for 
furious  riding — No  penalty  imposed  by  the  section. 

The  prisoner  was  indicted  for  perjury  committed,  by  him  as  a 
witness  on  an  information  before  justices  against  A.  B,  for 
furiously  riditiy,  contrary  to  sect.  78  of  the  6  ^  6  Will.  4i, 
c.  50  {Highway  Act)  : 

Held,  that,  as  that  section  gives  the  justices  no  jwrisdidion  to 
impose  any  penalty  for  furious  riding,  the  prisoner  did  not 
commit  the  offence  of  perjury. 

THE  prisoner  was  indicted  for  perjury  committed  before 
justices  at  petty  sessions  upon  an  information  against 
A.  B.,  under  sect.  78  of  the  5  &  6  Will.  4,  c.  50  (Highway  Act), 
for  furiously  riding.  Upon  the  hearing  of  the  said  information, 
the  prisoner  was  called  as  a  witness  for  the  then  defendant  to 
disprove  the  charge,  and  it  was  for  perjury  alleged  to  have 
been  then  committed  by  him  that  the  present  indictment  was 
preferred. 

T.  W.  Saunders,  for  the  prisoner,  at  the  close  of  the  evidence 
for  the  prosecution,  objected  that  there  was  no  evidence  to  go  to 
the  jury,  for  that  the  oflFence  charged  in  the  information  was  not 
one  upon  which  the  justices  at  petty  sessions  had  any  power  to 
adjudicate.  The  proceedings  were  taken  under  the  78th  sect, 
of  the  5  &  6  Will.  4,  c.  50,  which  imposes  penalties  for  various 
offences,  and  amongst  others,  as  follows :  "  If  any  person  riding 
any  horse  or  beast,  or  driving  any  sort  of  carriage,  shall  ride  or 
drive  the  same  furiously,  so  as  to  endanger  the  life  or  limb  of  any 
passenger,  every  person  so  offending  in  any  of  the  cases  aforesaid, 
and  being  convicted  of  any  such  offence,  either  by  his  own  con- 
fession, the  view  of  a  justice,  or  by  the  oath  of  one  or  more 
credible  witnesses  before  any  two  justices  of  the  peace,  shall^  in 

(a)  Reported  by  T.  W.  SAinfDUis,  Esq.,  BaniBter-ftt-Law. 
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addition  to  any  civil  action  to  wliich  he  may  make  himself  liable,        ^"^ 
for  every  such  ofiFence  forfeit  any  sum  not  exceeding  51.,  in  case       bacon, 

such  driver  shall  not  be  the  owner  of  such  waggon,  cart,  or  other        

carriage;  and  in  case  the  oflTender  be  the  owner  of  such  waggon,        ^870. 
cart,  or  other  carriage,  then  any  sum  not  exceeding  lOZ.,  and  in     peHwy— 
either  of  the  said  cases  shall,  in  default  of  payment,  be  com-  JwrUdictwu  of 
mitted,"  &c.     Although  the  earlier  part  of  the  section  refers  to      j^tices. 
'^  any  person  riding  any  horse  or  beast,^^  there  is  no  penalty 
attached  to  furious  riding,  the  penalty  being  confined  exclusively 
to  persons  "  driving  any  sort  of  carriage,'^  it  being  a  sum  not 
exceeding  51.  if  the  driver  is  not  the  owner,  and  not  exceeding 
lOZ.  if  he  is  the  owner.     The  justices,  therefore,  had  no  power  to 
adjudicate  upon  the  charge  upon  which  the  evidence  was  given 
by  the  defendant,  and  so  the  evidence  was  given  in  a  court  coram 
non  judice. 

8peke,  for  the  prosecution,  contended  that  the  justices  had 
jurisdiction,  which,  in  feet,  was  being  constantly  exercised ;  that 
the  section,  by  referring  to  furiously  driving,  made  it  an  offence 
with  which  the  justices  might  deal. 

KjiLLY,  O.B. — ^It  is  quite  clear  that  the  act  does  not  give  the 
justices  any  power  to  inflict  any  punishment  for  furiously  riding. 
The  statute  imposes  a  penalty  only  on  those  who  furiously  drive. 
This  is,  no  doubt,  a  casris  omissus,  but  it  is  not  for  me  to  supply 
the  omission.  There  was,  therefore,  no  legal  perjury  committed 
by  the  prisoner,  and  he  must  be  acquitted. 

Verdict — not  guilty. 

Attorney  for  the  prosecution,  0.  J.  Simmons, 
Attorneys  for  the  prisoner,  Beed  and  Oooh. 
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OXPOED  CIRCUIT. 

Staffordshire  Lent  Assizes,  1870. 

(Before  Mr.  Justice  Lush.) 

Reg.  V,  Eliza  Cook,  (a) 

Concealment  of  hirth — Evidence  of. 

Although  tliefact  of  the  prisoner  having  placed  the  dead  body  of  her 
newly-born  child  in  am,  wnlocked  box  is  not  of  itself  sufficient 
evidence  of  concealment  of  birth  within  24  8f  25  Vict.  c.  100,  s.  60, 
yet  all  the  attendant  circumstances  of  the  case  rrmst  be  taken  into 
consideration,  in  order  to  determine  whether  or  not  an  offence 
vmder  the  above-mentioned  section  of  the  statute  has  been 
com/rmtted. 


I 


NDICTMENT  for  concealment  of  birth. 


The  prisoner  was  in  domestic  service  as  a  cook.  On  the  18th 
of  December  she  told  a  fellow-servant  that  she  was  suffering  from 
toothache,  and  would  go  to  bed.  She  did  so,  and  remained  in 
her  room  until  the  20th  of  December,  but  did  not  lock  the  bed- 
room door.  The  housemaid  observed  that  the  prisoner  had 
changed  the  sheets  on  her  bed,  and  that  those  which  she  removed 
were  stained. 

On  the  morning  of  the  20th  of  December  the  prisoner  was  dis- 
charged by  her  master.  The  housemaid  helped  her  to  complete 
the  packing  of  her  box,  which  was  abeady  half  filled  when  the 
housemaid  went  to  it,  but  which  was  not  locked.  Having  finished 
packing  the  box,  the  housemaid  locked  it,  and  gave  the  prisoner 
the  key.  The  prisoner,  with  her  box,  was  then  sent  home  to  her 
mother.  A  short  time  after  her  arrival  at  home  the  police  went 
to  the  mother's  house,  and  found  the  box  in  the  parlour.  The 
prisoner  was  requested  to  empty  it.  She  removed  some  of  its 
contents,  and  in  doing  so  was  seen  to  take  out  a  bundle  and 
throw  it  into  the  mouth  of  a  flour  sack  behind  the  door.  This 
bundle  contained  the  dead  body  of  a  child. 

Motteram  for  the  prosecution. 

(a)  Reported  by  John  Rosb,  Esq.,  Barrister-at-Law. 
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Young,  for  the  prisoner,  contended  tliat  there  was  no  evidence        ^^* 
of  concealment;  tliat  merely  to  abstain  from   immediately  con-       q^^, 

fessing  the  fact  of  a  birth  was  not  to  conceal  it.     In  Beg.  v.  Sleep        

(9  Cox  Crim.  Cas.  559),  it  was  held  that  the  endeavour  to  conceal        ^®^- 
the  birth  of  a  child  by  a  secret  disposition  of  the  dead  body  within  Cofuxatnmt  of 
the  meaning  of  the  stat.  24  &  25  Vict.  c.  100,  s.  60,  must  be  by        birth. 
puttint?  it  into  some  place  where  it  is  not  likely  to  be  found :  and 
that  placing  it  in  an  open  box  in  the  prisoner's  bedroom;  and 
afterwards,  on  inquiry  by  the  medical  man,  informing  him  that 
the  child  was  in  the   box,  where  it  wm  found,  is  not  a  secret 
disposition  within  the  statute.     In  the  present  case  the  box  was 
left  unlocked,  and  the  housemaid  had  access  to  it.     And  in  the 
recent  case  of  Beg.  v.  Joiies,  tried  at   the   Gloucester   Summer 
Assizes,  1869,  M.  Smith,  J.,  held  that  the  placing  of  the  dead 
body  of  a  child  in  an  unlocked  box  was  not  of  itself  sufficient 
evidence  of  concealment. 

Lush,  J. — ^That  may  be  so ;  but  then  all  the  attendant  circum- 
stances of  the  case  must  be  taken  into  consideration. 

The  learned  Judge  left  the  case  to  the  jury,  who  found  the 
prisoner  guilty. 

Sentence,  two  months'  imprisonment. 

Attorney  for  the  prosecution,  Hand,  Stafford. 
Attorney  for  the  prisoner,  Slieldon,  Wednesbury. 
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OXFORD  CIRCUIT. 

Staffordshire  Lent  Assizes,  1870. 

(Before  Mr.  Justice  Lush.) 

Reo.  v.  Frederick  Jones,  (a) 

Manslaughter — Coniributory  negligence  by  deceased. 

If  a  man  undertakes  to  drive  another  in  a  vehicle,  he  is  hound  to 
exercise  proper  ca/re  in  rega/rd  to  the  safety  of  the  man  under  his 
charge;  and  if  by  culpably  negligent  driving  he  causes  the  death 
of  the  other,  he  will  he  guilty  of  manslaiighter.  But  he  cannot  be 
joumd  guilty  of  manslaughter  if  the  deceased-  himself  interfered  in 
the  management  of  the  horse,  and  thereby  assisted  in  bri/nging 
about  the  accident. 

Even  if  the  doctrine  of  contributary  negligence  applies  to  crirninal 
cases  {as  to  which  point — qucere  ?)  yet  there  is  no  contributory 
negligence  on  the  pa/rt  of  anyone  in  msrely  getting  into  a  vehicle 
and  allowing  himself  to  be  driven,  although  the  driver  be  per- 
ceptibly drunk. 


I 


NDICTMENT  for  manslaughter. 


The  prisoner  drove  the  deceased  (a  fiiend)*  in  a  trap  to  some 
races.  At  the  races  the  former  became  intoxicated,  and  when 
his  trap  was  ready  to  take  him  and  the  deceased  home,  he  made 
several  ineflTectual  attempts  to  get  into  it  before  he  succeeded  in 
doing  so.  The  deceased,  noticing  this,  wished  to  take  the  reins, 
but  the  prisoner  said  he  would  drive  his  own  horse,  and  added 
that  he  would  drive  him  (meaning  the  deceased)  ^'  quicker  than 
he  was  ever  driven  in  his  life.^^ 

The  prisoner  whipped  the  horse  and  drove  off  at  a  fiirious  rate, 
standing  up  and  flogging  the  animal  first  on  one  side  and  then  on 
the  other.  The  trap  was  upset,  and  the  deceased,  being  thrown 
out,  received  the  injuries  from  the  effect  of  which  he  died. 

G.  Browne,  for  the  prosecution,  opened  the  facts  above  set 
forth. 

Toung,  for  the  prisoner,  submitted  that,  upon  the  statement  of 

(a)  Reported  by  John  Ro6B,  Esq.,  Barrister-at-Law. 
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the  counsel  for  the  prosecution,  there  was  no  case.     There  had         ^^^ 
been   contributory  negligence    on    the    part    of    the   deceased.       jones. 

[Lush,  J. — That  is  not  allowed  as  an  excuse  in  a  criminal  case.]        

In  Beg.  v.  Birchall  (4  P.  &  F.  1087),  Willes,  J.,  held  that  where  1870. 
the  deceased  has  contributed  to  his  death  by  his  own  negligence,  Mamktuqhter, 
although  there  may  have  been  negligence  on  the  part  of  the 
prisoner,  the  latter  cannot  be  convicted  of  manslaughter,  observing 
that,  until  he  saw  a  decision  to  the  contrary,  he  should  hold  that 
a  man  was  uot  criminally  responsible  for  negligence  for  which  he 
would  not  be  responsible  in  an  action.  Now,  in  the  present  case 
Mr.  Wedge,  the  deceasecl,  had  volunteered  to  get  into  the  trap, 
although  he  knew  what  condition  Jones  was  in,  and  by  so  doing 
contributed  to  his  death  by  his  own  negligence. 

Lush,  J. — ^The  prisoner  undertook  to  drive  the  deceased.  He 
must  drive  carefully,  must  he  not  ?  And  if  he  neglects  that  duty 
he  is  responsible.  The  case  cited  is  quite  at  variance  with  what 
I  have  always  heard  laid  down.  I  cannot  see  that  there  is  any 
contributory  negligence  on  the  part  of  any  one  in  merely  getting 
into  a  trap  and  allowing  himself  to  be  driven. 

The  witnesses  for  the  prosecution  being  then  called,  one  of 
them,  Mrs.  Cooper,  in  giving  evidence,  said  that  just  before  the 
accident  she  saw  the  deceased  put  his  hand  out;  but  in  her 
deposition  before  the  coroner  she  was  represented  as  having  said 
that  he  put  his  hand  out  and  caught  hold  of  the  rein.  She  now 
stated  that  she  did  not  make  that  statement  before  the  coroner, 
and  she  did  not  know  why  the  deceased  put  his  hand  out. 

Lush,  J.,  to  the  jury. — The  question  for  you  to  consider  is, 
whether  the  death  of  Mr.  Wedge  was  caused  by  the  culpable 
neglect  of  the  prisoner.  For  my  own  part,  I  must  say  that 
I  hold  it  to  be  a  matter  of  law  that  a  man  who  takes  another 
man  into  a  trap  with  the  intention  of  driving  him  is  bound  to 
exercise  reasonable  care,  both  in  regard  to  the  safety  of  the  man 
under  his  charge  and  also  in  regard  to  the  safety  of  persons 
whom  he  may  meet  in  the  road.  A  man  cannot  claim  any 
indulgence  on  account  of  being  drunk.  If  you  think  the  carriage 
was  overturned  by  the  prisoner's  culpably  negligent  driving,  and 
that  caused  the  death  of  the  deceased,  you  will  find  the  prisoner 
guilty  of  manslaughter;  but  if,  on  the  other  hand,  you  have 
reason  to  believe  that  the  deceased  himself  interfered  with  the 
management  of  the  horse,  you  will  acquit  the  prisoner. 

QuUty. 


HN 
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NORFOLK  CmOUIT. 

BuBT  St.  Edmunds  Wditbb  Asbizss^  1869. 

(Before  Mr.  Justice  Blackburn.)  - 

Bbq.  v.  William  Habybt  and  Henbt  HAByET.(a) 

Forgery — EvideJice — Oomparison  of  handwriting — Imperfect 

cheque. 

Upon  a/n  indictment  for  forging  a  cheque  for  60Z.  10».,  evidence  of 
the  number  of  the  notes  in  which  it  was  paid  was  rejected  in 
consequeffice  of  the  original  entry  not  beinq  forthcoming  ai  the 
trialy  and,  per  Blackhwni,  /.,  that  it  was  an  unreasonable  appli- 
cation  to  have  the  trial  adjmimed,  to  supply  such  a  deficiency  : 

Held,  furtlier,  that  copy  books  found  at  the  pnsonei'^s  lumse  con- 
taining writing  by  the  prisoner,  Henry  Harvey,  and  produced  by 
a  poUceman,  could  not  be  received  in  order  to  compare  with  tJie 
forged  cheque,  upon  the  authority  of  Reg.  v.  Wilbain  (9  Oox 
Grim,  Oas,  448,  Irish),  where  it  was  held  that  policemen  cannot 
give  evidence  as  experts,  and  it  was  rejected,  notwithstanding 
28  Vict.  c.  18,  s,  8,  no  other  expert  being  called. 


I 


NDICTMBNT  for  forging  and  uttering  a  cheque. 


Cherry  for  the  prosecution. 

Sims  Reeve  for  the  prisoner. 

The  facts  of  the  case  were  shortly  as  follows :  The  prosecu- 
tors, Messrs.  Alexander  and  Co.,  are  bankers  carrying  on 
business  at  Ipswich,  Woodbridge,  &c.,  and  the  prisoners  were 
brothers  occupying  the  position  of  labourers.  The  indictment 
charged  them  wim  forging  and  uttering  a  certain  cheque  with 
intent  to  defraud.  It  appeared  that  on  the  13th  of  October  a 
person,  supposed  to  be  William  Harvey,  presented  at  the  Wood- 
bridge  branch  of  the  prosecutor's,  bank  a  cheque,  of  which  the 
following  is  a  copy.  It  was  filled  up  on  a  form  issued  by  the 
prosecutors. 

''No.  " Kenton,  Oct.  11,  1869. 

''  Alexander  and  Go.  Ipswich. 
''  Pay  Mr.  Roe  (or  bearer) 

''  Sixty  pounds  ten  shillings. 

''mi.  \0s.  "JoN.  Simons.'^ 

(a)  Reported  by  J.  W.  Goofbb,  Esq.,  Barrister-at-Law. 


CRIMINAL  LAW   CASBS.  547 

When  presented^  the  name  of  the  drawer  was  indorsed  John         Hko 
Simons^  and  the  oashier  pointed  out  that^  not  being  payable  to      „  ''* 

bearer,  the  word  ^'  bearer  '^  being  scratched  out  in  pencil,  it  would        

require  the  name  of  Boe  to  be  indorsed;  the  person  who  pre-         1B69. 
sented  it  thereupon  stated  his  name  was  Roe,  and  indorsed  it     p        _ 
''  Edgar  Boe/'   The  cheque  was  then  cashed,  and  subsequently  it     KMence, 
turned  out  that  the  name  of  the  drawer  was  fictitious,  and  Edgar 
Boe's  signature  a  forgery.     The  cheque  was  cashed  partly  in 
notes  payable  at  the  prosecutor's  bank  at  Woodbridge  and  the 
remainder  in  gold.     The  numbers  of  the  notes  were  taken  at  the 
time  the  cheque  was  cashed,  and  it  was.  sought  by  this  means  to 
bring  the  case  home  to  William  Harvey,  who  was  shown  to  have 
changed  two  or  three  hi.  notes.     The  case  against  Henry  Harvey 
rested  on  the  evidence  of  some  copy  books  found  at  his  house,  the 
handwriting  in  which,  it  was  contended,  corresponded  with  the 
writing  on  the  cheque,  and  in  addition  he  wa^  shown  to  have 
changed  one  bl.  note. 

Mr.  Alexander,  the  oaahier  at  the  Woodbridge  bank,  was 
called  in  support  of  the  case  for  the  prosecution,  and  was  about 
to  prove  the  number  of  the  notes  issued  in  exchange  for  the 
cheque  from  a  written  memorandum. 

Reeve  thereupon  asked  the  witness  whether  he  had  made  the 
memorandum  at  the  time. 

Mr.  Alexander. — ^No,  I  entered  them  in  a  book  kept  for  that 
purpose,  and  when  the  cheque  was  returned  dishonoured  I 
referred  to  the  book  and  took  the  number  of  the  notes  from  it. 

Reeve  objected  to  the  evidence  unless  the  original  entry  was 
produced. 

BiACKBUEN,  J. — ^The  memorandum  is  certainly  not  evidence. 
The  book  containing  the  original  entry  must  be  produced. 

Cherry  explained  that  it  had  been  left  behind  inadvertently,  and 
applied  to  have  the  trial  postponed  for  its  production. 

Blackburn,  J. — ^Its  non-production  will  have  a  very  material 
effect  upon  the  case;  but  I  think  it  unreasonable  that  the  jury 
should  be  locked  up  until  to-morrow  morning.  The  trial  must 
proceed. 

The  forged  cheque  was  then  put  in  and  read. 

Reeve  objected  that  it  was  not  a  valid  order  for  the  payment  of 
money. 

Blackbuen,  J. — ^It  is  a  most  clumsily  drawn  instrument,  but  it 
is  sufficient ;  it  obtained  the  money  and  defrauded  the  prosecu- 
tors, and  the  fact  of  its  being  informal  does  not  affect  the  subject 
of  this  indictment  in  the  slightest  degree. 

A  poUceman,  William  Batten,  produced  some  copy  books  found 
at  the  house  of  the  prisoner  Henry  Harvey,  which  contained 
his  handwriting  corresponding  to  the  writing  on  the  cheque. 

Reeve  objected  to  this  evidence.  He  cited  Reg,  v.  Wilbain 
(9  Cox  Crim.  Gas.  448,  Ldsh),  where  it  was  held  that  police 
officers  and  constables  are  not  competent  to  give  evidence  as 
experts, 

liN2 
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Reo. 

V. 


1869. 
JLtnaence, 


Blackbubn^  J. — But  the  jury  can  inspect  them  and  compare 
them  with  the  forged  document.  But  still  they  are  only  copy 
books^  which  go  no  furthur  than  to  show  that  the  prisoner  was 
taught  writing.  I  think  the  evidence  is  very  weak^  and  I  do  not 
think  the  jury  ought  to  act  upon  it  without  the  assistance  of 
an  expert.  The  policeman  is  certainly  not  a  skilled  witness,  and, 
according  to  Reg.  v.  Wilhcuin,  not  a  competent  one. 

Oherry  drew  attention  to  28  Vict.  c.  18,  s.  8,  which  enacts  that 
"  Comparison  of  a  disputed  writing,  with  any  writing  proved  to 
the  satisfaction  of  the  judge  to  be  genuine,  shall  be  permitted  to 
be  made  by  witnesses,  and  such  writing,  and  the  evidence  of 
witnesses  respecting  the  same,  may  be  submitted  to  the  Court 
and  jiuy  as  evidence  of  the  genuineness  or  otherwise  of  the 
writing  in  dispute." 

BiACEBUBN,  J. — But  here  we  have  no  expert,  and  I  do  not 
think  it  would  be  right  to  let  the  jury  compare  the  handwriting 
without  some  such  assistance.     The  evidence  is  very  slight. 


Not  guilty. 
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NORFOLK  CIRCUIT. 

BuBT  St.  Edmunds  Winter  Assizes,  1869. 

(Before  Mr.  Justice  Biacebubn.) 

Rbo.  v.  Wade,  (a) 

Larceny — Taking  und^ei-  claim  of  right — Question  for  the  jury. 

Upon  an  indictmont  for  larceny,  it  appeared  that  the  prisoner  had 
heen  intrusted  by  the  wife  of  tlie  prosecutor  to  repair  an  umbrella. 
After  the  repairs  were  finished,  and  it  had  been  returned  to  the 
prosecutor's  wife,  a  dispute  arose  as  to  the  bargain  made.  The 
prisoner  thereupon  aivrried  away  the  umbrella  as  a  security  for 
the  amount  alleged  by  hvm  to  be  due  for  repairing  it : 

Held  that,  ifthejuryivere  of  opinion  thM  the  taking  by  tlie  prisoner 
was  an  honest  assertixm  of  his  right,  they  were  to  find  him  not 
guilty,  but  if  it  was  only  a  colourable  pretence  to  obtain  posses- 
sion, then  to  convict  him, 

THE  prisoner  John  Wade  was  charged  with  larceny  under  the 
following  circumstances. 

Blofield  for  the  prosecution. 

The  prosecutor  was  a  labouring  man,  and  the  prisoner  a 
travelling  umbrella  mender ;  and  it  appeared  that  on  the  18th  of 
November  he  accosted  the  wife  of  the  prosecutor,  asking  her  if 
she  had  any  umbrellas  to  mend.  She  replied  she  had,  and  he 
said  he  would  do  it  cheap — for  two  or  three  halfpence.  Accord- 
ingly he  repaired  it,  and  when  done  demanded  ninepence  for 
his  labour;  the  umbrella  had  then  been  redelivered  to  the 
prosecutor's  wife,  who  refused  to  pay  the  demand.  The  prisoner 
declined  to  take  2d.,  which  was  offered  to  him,  rushed  up-stairs, 
where  the  umbrella  had  been  deposited,  and  took  it  away  with 
him. 

In  reply  to  the  prisoner,  the  wife  denied  that  he  offered  to 
restore  the  umbrella  to  its  original  condition. 

The  prisoner,  in  defence,  stated  that  he  had  no  intention  of 
stealing  it,  but  merely  took  it  to  secure  being  paid. 

(a)  Reported  by  J.  W.  Coopbb,  Esq.,  BarrUter-At-Lftw. 
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^■^-  Blackburn,  J.,  to  the  jury. — The  prisoner  had  a  right  to  keep 

Wade.       *^®  umbrella  until  he  had  been  paid  for  the  trouble  he  had  been 

put  to  in  repairing  it.     The  question  for  them  to  consider  was, 

1869.  ^as  he  honestly  claiming  his  right  when  he  removed  it  from 
larceny,  ^^®  house  ?  If  it  was  honestly  done,  that  would  not  be  stealing ; 
but,  on  the  other  hand,  if  they  were  of  opinion  that  it  was  a  mere 
colourable  pretence  to  obtain  possession,  then  it  would  be 
larceny.  It  did  not  matter  whether  anything  was  due  to  him,  if, 
at  the  time  he  took  it,  he  honestly  intended  to  hold  it  as  a 
security  for  his  alleged  lien. 

Not  guilty. 


NORFOLK  CIRCUIT. 

BuEY  St.  Bdmukd's  Winter  Assizes,  1869. 

(Before  Mr.  Justice  Biackbubn.) 

Reg.  v.  SF00B.(a) 

Coroner's  inquU-ition — Witnesses  for  prisoner — Practice. 

When  a  person  is  catnmitted  for  trial  on  the  coroner's  inquisition 
for  manslaughter,  tlve  case  ought  'pi'operly  to  he  investigated  hg 
the  magistrates,  in  order  that  the  pHsoner  may  have  tlie  oppor- 
tunity of  calling  witnesses  and  having  them  bound  over  to  appear 
at  the  trial,  in  accordance  with  sect.  SofSOSf  31  Vi<:t.  c.  35. 

^  I  '^HB  prisoner,  Mary  Anne  Spoor,  was  arraigned  upon  the 
^  coroner's  inquisition  for  the  manslaughter  of  an  illegitimate 
child  at  Wenhaston. 

Mills  for  the  prosecution. 

Cherry  for  the  prisoner. 

After  the  case  for  the  prosecution  had  closed,  Ch'rry  wished 
to  call  some  witnesses,  but  they  had  not  been  bound  over  to 
appear,  and  were  not  in  attendance,  and  the  poverty  of  the 
prisoner  prevented  her  having  them  in  readiness. 

Blackburn,  J. — In  all  these  cases,  where  the  coroner  commits  a 
person  for  trial,  it  is  the  proper  course  for  an  investigation  to 
take  pUice  before  magistrates,  in  order  that  if  the  person  charged 
wishes  to  call  witnesses  he  may  have  them  bound  over  to  appear. 

(a)  Reporked  by  J.  W.  Cooper,  £aq.,  Barrister-at-Law. 
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The  object  of  the  recent  act  of  Parliament,  30  &  31  Vict.  c.'35,         ^■^' 
was  in   all   cases  to  give  a  prisoner  an  opportunity  of  having       Spoob. 

witnesses  if  he   thought  fit  to  call  them.     I  think,  since  the        

passing  of  that  act,  it  would  only  be  fair  that  the  .magistrates        ]^' 
also  should  inquire  into  the  facts,  so  that  the  prisoner  might  Manslaughur 
not  be  deprived   of  any  assistance  which   the   law  gives  him.    ^Practice. 
I  merely  throw  this  out  as  a  suggestion,  which  I  trust  will  for 
the  future  be  acted  upon  in  similar  cases.     There  are  obvious 
advantages  in  the  course  I  have  indicated. 

Not  guiUy. 


OXFORD  CmOUIT. 

Staffordshire  Lent  Assizes,  1870. 

(Before  Mr.  Justice  Lush.) 

Eeg.  v.  Willum  Turner,  (a) 

Emhezzlement — '^  Cleric  or  servant " — Commission, 

The  prisoner  agreed  with  the  prosecutor,  a  manufadtMrer  of  ea/rth^n- 
ware,  to  act  as  his  traA^eller,  cmd  "  cUligerdly  employ  himself  in 
going  from  town  to  town  in  England,  Irela/nd,  and  Scotland,  and 
soliciting  orders  for  the  printed  and  decorated  eanrthenware  manu- 
factured by  tlie  prosecutor,  and  that  he  would  not,  without  the 
consent  in  writing  of  the  prosecutor,  take  or  execute  any  order 
for  vending  or  disposing  of  am,y  goods  of  the  nature  or  hind  afore- 
said, for  or  on  account  of  himself  or  any  other  person."  It  was 
further  agreed  tliat  the  prisoner  should  he  paid  by  com/mission, 
and  should  render  weekly  a/^counts. 

The  prosecutor  subseqUfOntly  gave  the  prisoner  written  permission  to 
take  orders  for  i/too  otlver  manufacturers.  The  prisoner  being 
indicted  for  embezzlement  under  24  ^  25  Vict.  c.  96,  s.  68  : 

Held,  that  he  tvas  a  ^^  clerk  or  servant "  of  the  prosecutor  within  the 
meaning  of  tliat  statute. 

Reg.  V.  Bowers  (10  Cox  Crim.  Cas.  254;  14  L.  T.  Bep.  N.8.  671) 
and  Reg.  v.  Marshall  {ante,  p.  490)  cited  a/nd  distimguished. 

nnHE  prisoner  was  indicted  for  embezzlement. 

The  indictment  charged  that  he  on  the  23rd  of  April,  1869, 
being  then  a  servant  to  Richard  Edwards,  did,  by  virtue  of  his 

(a)  Reported  by  John  Rose,  Esq.,  Barristor-^it-Law. 
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llBo.        employment,  and  while  he  was  so  employed  as  aforesaid,  receive 
Td&neb.      *^^  tske  into  his  possession  certain  money,  to  wit,  the  sum  of 

34/.,  for  the  said  Richard  Edwards  his  master,  and  then  fraudu- 

1870.        lently  and  feloniously  did  embezzle  the  same. 
Embezzlement      ^^  Other  counts  followed  of  a  similar  form  but  relating  to 
— Commission,  different  sums. 

Motteram  and  Brindly  for  the  prosecution. 

Ymng  for  the  prisoner. 

The  prosecutor,  a  manufacturer  of  earthenware  at  Burslem, 
had  employed  the  prisoner  as  his  traveller  under  a  written  agree- 
ment, the  material  parts  of  which  ran  thus : — "The  said  Charles 
WiUiam  Turner,  for  the  considerations  hereinafter  mentioned 
(viz.,  a  commission),  for  himself,  his  executors  and  adminis- 
trators, hereby  agrees  to  and  \fith  the  said  Richard  Edwards,  his 
executors,  administrators,  and  assigns,  that  he  the  said  Charles 
William  Turner,  from  the  day  of  the  date  hereof,  shall  and  will  act 
as  the  traveller  of  the  said  Richard  Edwards,  and  diligently 
employ  himself  in  going  from  town  to  town  in  England,  Ireland, 
and  Scotland,  and  soliciting  orders  for  the  printed  and  decorated 
earthenware  manufactured  by  the  said  Richard  Edwards,  at  such 
prices  and  on  such  terms  as  shall  be  from  time  to  time  set  forth 
in  a  schedule  of  prices  to  be  delivered  to  him  by  and  under  the 
hand  of  the  said  Richard  Edwards ;  and,  further,  that  he  the  said 
Charles  William  Turner  shall  and  will  use  his  best  endeavours 
and  means  to  sell  and  dispose  of  the  same  goods  at  such  prices 
and  terms ;  and  in  all  cases  when  he  shall  not  receive  any  express 
direction  relative  thereto,  will  so  act  therein  as  will,  to  the  best 
of  his  judgment,  be  most  beneficial  to  the  said  Richard  Edwards. 
And  also,  that  he  the  said  Charles  William  Turner  shall  and  will 
pay  and  defray  out  of  his  own  proper  moneys  all  his  travelling 
and  hotel  and  other  expenses.  And  shall  not  nor  will,  without 
the  consent  in  writing  of  the  said  Richard  Edwards,  at  any  time 
during  the  continuance  of  the  agreement,  take  or  execute  any 
order  for  vending  or  disposing  of  any  goods  of  the  nature  or  kind 
aforesaid  for  or  on  account  of  himself  or  any  other  person  or 
persons  except  the  said  Richard  Edwards.^' 

In  other  clauses  it  was  further  agreed  that  the  prisoner  should 
be  paid  by  a  commission  payable  quarterly,  and  that  he  should 
forthwith  account  for  and  "  pay  over  unto  the  said  Richard 
Edwards  ....  all  sums  of  money,  bills,  notes,  and  securities,'' 
which  should  have  been  received  by  or  come  to  his  hands  for 
or  on  account  of  the  said  Richard  Edwards.  A  supplemental 
agreement  was  afterwards  entered  into  by  the  parties,  by  which 
it  was  arranged  that  the  prisoner  should  cease  to  take  orders  in 
London,  and  another  supplemental  agreement  provided  that  the 
prisoner  should  render  his  accounts  weekly. 

The  agreements  were  put  in  and  read.  Evidence  was  given  of 
acts  of  embezzlement. 

From  the  cross-examination  of  the  prosecutors'  manager,  it 
appeared  that  Mr.   Richard  Edwards  had  given  the  priaoner 


1870. 
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permission^  in  writing,  to  sell  china  for  Mr.  Baguley,  of  Hanley,  ,,  ' 

another  manufacturer^  and  also  to  sell  for  Messrs.  Edwards,  of      Tubnbr. 
Longton;    and  the  witness    admitted  that  he  knew   that  the 
prisoner  had  collected  accounts  for  Messrs.  Minton  and  Co.  since 
he  had  been  in  the  employ  of  the  prosecutor.  Eml»ezzUmmt 

These  facts  having  been  elicited,  ^Commiaswru 

Young  submitted  that  the  prisoner  was  not  a  ^'  clerk  or 
servant  '^  within  the  meaning  of  24  &  25  Vict.  c.  96,  s.  68,  and  that 
there  was  nothing  on  the  face  of  the  agreement  to  show  that  he 
was  bound  to  employ  his  whole  time  for  the  benefit  of  the  prose- 
cutor ;  on  the  contrary,  the  prosecutor  had  given  him  permission 
to  take  orders  for  other  manufacturers.  A  variation  had  been 
made  with  reference  to  the  time  of  rendering  the  account.  In 
Reg.  V.  Bmvers  (10  Cox  Crim.  Cas.  254;  14  L.  T.  Rep.  N.S.  671) 
it  was  held  that  "  a  person  who  is  employed  to  get  orders  for 
goods,  and  to  receive  payment  for  them,  but  who  is  at  Uberty 
to  get  the  orders  and  receive  the  money  where  and  when  he 
thinks  proper,  being  paid  by  a  commission  on  the  goods  sold, 
18  not  a  clerk  or  servant  within  the  meaning  of  this  act."  In  the 
present  ctise  the  prisoner  was  paid  by  commission  only. 

Lush,  J. — In  Reg.  v.  Bowers  there  had  been  a  material  altera- 
tion in  the  position  of  the  parties;  the  prisoner,  having  been 
originally  a  traveller,  had  set  up  a  business  on  his  own  account. 

Young. — It  cannot  be  said  that  the  prisoner's  whole  time  was 
at  the  disposal  of  the  prosecutor  in  this  case.  In  Reg.  v.  Marshall 
[ante J  p.  490),  a  traveller  w^as  paid  by  commission,  received  no 
salary,  and  was  at  liberty  to  go  where  he  pleased  for  orders ;  and 
it  was  held  that  he  was  not  a  "  clerk  or  servant"  within  the 
statute  relating  to  embezzlement. 

Lush,  J. — I  was  party  to  that  decision,  and  I  think  it  is  very 
much  against  you.  Here  the  prisoner  was  bound  by  the  terms 
of  the  agreement  "  diligently  to  employ  himself  in  going  from 
town  to  town  in  England,  Ireland,  and  Scotland,  and  soUciting 
orders;"  surely  he  was  obliged  to  devote  his  whole  time  to  the 
service  of  the  prosecutor. 

Lush,  J.,  to  the  jury. — ^After  distinguishing  larceny  from 
embezzlement,  and  commenting  on  the  facts  of  the  case: 
Now,  was  the  prisoner  a  "  clerk  or  servant "  within  the 
meaning  of  the  statute?  That  depends  on  the  terms  of 
his  employment.  If  a  person  says  to  another  carrying  on  an 
independent  trade,  "  If  you  get  any  orders  for  me  I  will  pay 
you  a  commission,"  and  that  person  receives  money  and  applies 
it  to  his  own  use,  he  is  not  guilty  of  embezzlement,  for  he  is 
not  a  "  clerk  or  servant;"  but  if  a  man  says,  "  I  employ  you 
and  will  pay  you,  not  by  salary,  but  by  commission,"  then  the 
person  employed  is  a  servant.  And  the  reason  for  such  distinc- 
tion is  this — that  the  person  employing  has  no  control  over  the 
person  employed  as  in  the  first  case,  but  where,  as  in  the  second 
instance  I  have  put,  one  employs  another  and  binds  him  to  use 
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^^'        his  time  and  services  about  his  (the  employer's)  business^  then 
TuKNRR.      ^^®  person  employed  is  subject  to  control.     Here  Turner  agrees 

with  Mr.  Edwards  that  he  shall  and  will  from  the  date  of  the 

1870.        agreement  "  act  as  the  traveller  of  the  said  Bichard  Edwards, 

Emhezzhimni  *^^  diligently  employ  himself  in  going  from  town  to  town  .... 

—Commission,  and  soliciting  orders."  It  is,  therefore,  clear  that  he  was  employed 

as  "  clerk  or  servant "  by  Mr.  Edwards,  who  had  full  control  over 

his  time  and  services. 

QuMy, 
Attortiey  for  the  prosecution,  Sutton,  Burslem. 
Attorney  for  the  prisoner,  Tomkinsony  Burslem. 


COUET  OF  CRIMINAL  APPEAL. 

April  30,  1870. 

(Before  Bovill,  C.J.,  Willbs,  J.,  Byles,  J.,  Hannen,  J., 

and  Cleasby,  B.) 

Reg.  v.  William  Roe.  (a) 

La/rceny — Birds  fercB  naturce — Indicbnewt — Evidence, 

The  prisoner  was  indicted  for  stealing  one  dead  partridge ,  and  th*'. 
proof  was  that  the  pa/rtridge  was  wounded,  but  was  picked  up  or 
caught  hy  the  prisoner  while  it  was  alive,  bid  i/n  a  dying  state  : 

Held,  that  the  indictment  was  not  proved. 

/^ASE  reserved  for  the  opinion  of  this  Court. 

At  the  General  Quarter  Sessions  of  the  peace  of  our  sovereign 
Lady  the  Queen  for  the  county  of  Derby,  holdcn  at  Derby  on  the 
4th  of  January,  1870,  before  Thomas  William  Evans,  Esq. 
(chairman),  Robert  Sacheverell  Wilmot  Sitwell,  Esq.  (deputy 
chairman),  and  other  justices,  &c. 

Whereas,  at  the  present  sessions  William  Roe  has  been  tried 
before  me  upon  an  indictment  of  which  the  following  is  a  copy  : — 

Derbyshire,  >  The  jurors  of  our  Lady  the  Queen  upon  their 

to  wit.      )       oath  present,  that  William  Roe,  on  tie  16th  of 

September,  1869,  feloniously  did  steal,  take,  and  carry  away  one 

(a)  Reported  by  Jomr  TooicpBON,  Esq.,  BarriBter-ai-Law. 
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dead  partridge  of  the  goods  and  chattels  of  George  Newdigate,         ^^' 
Esq.,  against  the  peace  of  our  Lady  the  Qaeen,  Ac.  ^^ 

Second,  coimL — ^And  the  jurors  aforesaid  upon  their  oath  afore- 

said  do  further  present,  that  the  said  William  Roe,  on  the  said         *-^^- 
1 6th  of  September  in  the  year  aforesaid,  feloniously  did  receive     /y,i^y— 
one  dead  partridge  of  the  goods  and  chattels  of  George  Newdigate,      Evidence. 
Esq.,  then   lately  before  feloniously  stolen,  taken^  and  carried 
away  by  a  certain  evil  disposed  person,  he,  the  said  William  Roe, 
well  knowing  the  said  last-mentioned  goods  and  chattels  to  have 
been  feloniously  stolen  against  the  form  of  the  statute,  &c. 

Third  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  William  Roe  on  the  said 
16th  of  September  in  the  year  aforesaid,  feloniously  did  steal, 
take,  and  carry  away  one  dead  partridge,  of  the  goods  and 
chattels  of  Francis  William  Newdigate,  against  the  peace,  &c. 

On  the  16th  of  September  last.  Colonel  Henry  Newdigate, 
Major  George  Newdigate,  and  the  Rev.  Mr.  Howman,  were  out 
shooting  at  Kirk  HaUam,  in  this  county,  on  land  belonging  to 
Colonel  Francis  William  Newdigate,  accompanied  by  his  keeper, 
Mr.  Hancock. 

A  covey  of  partridges  rose,  and  was  fired  at  by  the  Rev.  Mr. 
Howman ;  one  of  the  birds  came  back  round  Major  Newdigate,  who 
fired  at  it.  The  bird  crossed  a  canal,  towered,  and  fell  in  a  field 
belonging  to  Colonel  Francis  William  Newdigate,  and  over  which 
he  had  the  right  of  shooting,  but  in  the  occupation  of  his  tenant. 

The  prisoner,  who  was  a  boatman,  and  on  the  canal  bank, 
entered  the  field,  and  either  picked  up  or  caught  the  bird. 

The  evidence  as  to  the  condition  of  the  bird  when  caught  or 
picked  up  was  conflicting,  but  it  was  afterwards  given  to  the 
keeper  by  the  prisoner,  and  was  dead  at  the  time. 

Counsel  for  the  prisoner  contended  that  there  was  no  case  to 
support  a  charge  of  larceny ;  that  if  there  was  a  single  spark  of 
life  left  in  the  bird  when  picked  up  by  the  prisoner  it  could  not 
be  larceny. 

It  is  uncertain  who  gave  the  bird  its  mortal  wound. 

I  left  to  the  jury  the  following  questions  : 

1 .  By  whom  was  the  bird  shot  ? — Answer,  No  evidence  to 
prove  by  which  of  the  party  the  bird  was  shot. 

2.  Are  you  of  opinion  the  bird  was  dead  when  picked  up,  or 
was  it  in  a  dying  state,  and  so  disabled  that  it  could  not  escape  ? 
— Answer.  We  believe  the  bird  was  alive,  but  in  a  dying  state, 
and  so  disabled  that  it  could  not  escape. 

3.  Are  you  of  opinion  that  the  prisoner  took  the  bird  frau- 
dulently, and  with  intent  to  deprive  the  owner  of  it  ? — Answer, 
Yes. 

The  opinion  of  the  Court  is  asked  : — 

First,  whether  the  bird  picked  up  by  the  prisoner  in  a  dying 
state  and  so  disabled  that  it  could  not  escape  was  the  subject  of 
larceny? 
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^^■'*«  Secondly,  whether  the  property  in  the  bird  was  sufficiently  laid 

j^'g^        in  Colonel  Francis  William  Newdigate  ? 


1870. 


R.  S.  W.  SiTWBLL,  Deputy  Chairman. 


Larceny—        ^o  couusel  appeared  for  the  prisoner. 

Evidenct.         0,  H.  Bo6  for  the  prosecution. — The  conviction  was  right.     If 
the  partridge  was   a  bird  ferce  natures,  it  was    reduced   into 
possession  by  being  killed,  and  became,  therefore,  the  subject  of 
larceny.     [Willbs,  J. — It  does  not  appear  that  it  was  dead  when 
the  prisoner  picked  it  up  or  caught  it,  or  by  whom  the  mortal 
wound  was  given  so  as  to  reduce  it  into  possession.     It  may  have 
been  the  boatman  who  was  the  immediate  cause  of  its  death.]] 
The  partridge  was  in  a  dying  condition,  and  therefore  a  property 
was  acquired  in  it  ratione  impotentice.     In  2  Black.  Com.  391,  it 
is  said  that  ^^  a  man  may  be  invested  with  a  qualified,  but  not  an 
absolute,  property  in  all  creatures  that  are  ferce  naturce,  either 
per  industriam,  propter  impotciitiam,  or  propter  privilegium.     A 
qualified  property  may  also  subsist  with  relation  to  animals,  fercR 
naturce,  or  ratione  impoteutue  on  account  of  their  own  inability : 
as  when  hawks^  herons,  or  other  birds  build   in  my  trees,    or 
coneys  or  other  creatures  make  their  nests   or  burrows   in   my 
land  and  have  young   ones  there,  I  have   a  qualified  property 
in  those  young  ones  till  such  time  as  thoy  can  fly  or  run  away, 
and  then    my   property    expires,   but    till   then  it  is   in   some 
cases  trespass,  and  in  others  felony  for  a  stranger  to  take  them 
away."     In  Blades  v.  Eiggs  (7  L.  T.  Rep.  N.  S.  798),  it  was  held 
that  if  rabbits  be  started  and  killed  on  the  land  of  another,  they 
are  the  property  of  the  person  on  whose  land  they  are  killed,  and 
not  of  the  captor :  (Instit.  Book  2,  c.  1,  s.  13,  Saun.  edit. ;  Sutton 
V.  Moody,   1   Ld.  Ray.  250.)      [Hannen,  J. — The  charge  is  for 
stealing  a  dead  partridge,  and  the  proof  is  that  the  prisoner  took 
a  live  partridge.]     This  partridge  was  so  disabled  as  to  have  lost 
all  power  of  escape,  and  was  therefore  to  all  intents  a  dead  bird. 
If  it  is  to  be  taken  to  be  alive,  it  was  reduced  into  possession  by 
the  person  who  shot  it.     It  was  in  a  field  where  it  could  not 
escape.     In  Churchivard  v.  Studdy  (14  East.  249),  it  was  held  that 
"  the  plaintifi'^s  dogs  having  hunted  and  caught  on  the  defendant's 
land  a  hare  started  on  the  land  of   another,  the  property  was 
thereby  vested  in   the   plaintifi*,  who   might   maintain   trespass 
against  the  defendant  for  afterwards  taking  away  the  hare.     And 
so  it  would  be,  though  the  hare  being  quite  spent  had  been 
caught  up  by  a  labourer  of  the  defendant  for  the  benefit  of  the 
hunters  :  "  (See  also  Earl  of  Lonsdale  v.  Ri(jg,  26  L.  J.  196,  Ex.) 
[WiLLES,  J. — Suppose  the  bird  had  been  shot  by  a  third  person, 
and  the  keeper  picked  it  up  and  appropriated  it  to  his  own  use, 
would  that  have  been  larceny  or  embezzlement  ?]     Embezzlement. 
[WiLLES,  J. — I  think  that  is  the  right  view.      If  so,  the  bird 
has  not  been  reduced  into  possession  by  the  master.] 

BoviLL,  C.J. — ^The  prisoner  was  indicted  for  stealing  one  dead 
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partridge,  and  the  only  question  now  is  whether  the  allegation  as         ^^• 
to  that   matter  was   properly  proved.     The  property  is  laid  in         ^^^^ 
different  counts  to  be  in  George  Newdigate  and  Francis  William         — 
Newdigate.     If  the  indictment  had  simply  alleged  that  the  pri-        ^s^^- 
soner  had  stolen  one  partridge  it  would  have  been  bad,  for,  to     j^i^y^ 
make  a  partridge  the  subject  of  larceny,  it  must  be  shown  either     Evidence. 
that  it  was  dead,  or  if  alive  that  it  was  reduced  into  possession, 
or  that  it  was  under  the  owner^s  control.     In  this  indictment  it  is 
alleged  that  the  partridge  was  dead.     This  allegation  is  not  a 
matter  of  form  merely,  but  it  is  one  of  substance,  as  was  held 
long  ago  in  Roughs  case  (2  East.  P.  C.  607) .    The  proof  on  the  trial 
was  that  the  bird  was  wounded  and  was  either  picked  up  or 
caught  by  the  prisoner.     At  the  time  it  was  picked  up  or  caught 
by  the  prisoner  it  was  alive,  but  in  a  dying  state,  i.e.,  the  prisoner 
caught,   while  it  was   alive,   a  wounded  partridge.     The  proof 
therefore  fails  to  establish  the  charge  in  the  indictment  that  the 
prisoner  stole  one  dead  partridge.     If  the  partridge  had  been 
reduced  into  possession  there  might  have  been  some  ground  for 
charging  a  larceny  in  a  different  form,  but  we  cannot  enter  into 
the  question  on  the  present  indictment.     The  conviction,  there- 
fore, cannot  be  sustained. 

WiLLBS,  J. — ^I  am  of  the  same  opinion.  By  the  decision  in 
Blades  v.  Higgs,  it  was  never  intended  that  poachers  should  be  put 
on  the  same  footing  with  felons.  I  entirely  concur  in  the  judg- 
ment of  the  Lord  Chief  Justice.  I  wish,  however,  to  state  for 
myself  that  I  am  not  satisfied  that  if  the  partridge  had  been  dead 
when  picked  up  by  the  prisoner  it  would  have  been  sufficiently 
reduced  into  possession  so  as  to  sustain  the  charge  of  larceny.  I 
illustrated  my  view  in  the  course  of  the  argument,  by  the  keeper 
picking  up  a  dead  bird  and  embezzKng  it. 

Bylbs,  J. — It  was  necessary  to  allege  in  the  indictment  that 
the  pariridge  was  either  dead  or,  if  alive,  that  it  was  reclaimed, 
or  in  captivity,  or  reduced  into  possession.  The  indictment  here 
states  that  it  was  dead,  whereas  it  is  found  by  the  jury  that  it  was 
alive.  The  indictment,  therefore,  was  not  proved,  and  the  con- 
viction cannot  be  sustained. 

Hannen,  J.,  and  Gleasbt,  B.,  concurred. 

Conviction  quashed. 
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COURT  OP  CRIMINAL  APPEAL. 

May  7,  1870. 

(Before  Bovill,  C.J.,  Willks,  J.,  Btlbs^  J.,  Hann£N^  J.,  and 

Cleasbt,  B.) 

RsG.  V.  CHnQa.(a) 


Perjv/ry — Affiliation  sumfmums — Jwrisdiction  of  justices — 

7  4-8  Vict.  e.  101,  s.  2. 

The  mother  of  a  bastard  child,  bom  on  the  20th  of  Mao'ch,  1868,  laid 
an  information  before  a  justice  on  the  18th  of  April,  1868,  against 
the  defendant,  the  putative  father ,  under  7^8  Vict,  c.  101,  8.  2. 
A  swmmons  was  issued  on  the  sa/me  day,  but  never  served,  as  tlie 
defendant  could  not  be  found  by  the  process-server  to  whom  the 
summons  was  given.  On  tJis  I4th  of  Janua/ry,  1870,  aiiout  a 
fortnight  after  the  mother  had  found  out  the  defendants  address, 
she  applied  for  and  obtained  another  summons,  which  was  served 
on  the  defenda/nt,  and  he  appeared  tJiereto,  and,  being  examined 
on  oath,  committed  the  perjury  assigned  : 

Held,  thai  the  justices  had  jurisdiction  to  hear  tJie  complaint, 
although  at  the  time  of  service  of  the  summons  more  than  twelve 
montJts  luxd  elapsed  from  the  birth  of  the  child. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justice 
Hannen. 

The  prisoner  was  tried  before  me  at  the  Devon  Spring  Assizes, 
on  an  indictment  charging  him  with  perjury  in  his  evidence  on 
the  hearing  of  an  information  and  complaint  in  bastardy  at  a  petty 
sessions  of  the  justices  for  the  peace  acting  for  the  division  of 
Braunton,  in  the  county  of  Devon,  wherein  one  Betsy  Hill  was 
the  complainant  and  the  prisoner  was  the  defendant. 

It  was  proved  that  Betsy  Hill  was  deUvered  of  a  bastard  child 
on  the  20th  of  March,  1868,  and  that  on  the  18th  of  April,  1868, 
she  duly  laid  an  information  before  a  justice  of  the  petty  sessioniJ 
division  in  which  she  resided  that  the  prisoner  was  the  father  of 

(a)  Beported  by  John  Thoiip80N,  Esq.,  Bairister-at-Lftw. 


1870. 
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such  child^  and  made  application  for  a  summons  to  be  served        ^^^• 

upon  the  prisoner  to  appear  and  answer  her  complaint.  Chugo 

On  this  information  a  summons  was^  on  the  18th  of  Aprils 

1868,  issued  by  the  said  justice  requiring  the  prisoner  to  appear  

on  the  6th  of  May,  1868,  to  answer  the  complaint  of  the  said  Perium 

Betsy  Hill.  i- jury. 

It  was  proved  by  the  police  constable  to  whom  the  said 
summons  was  g^ven  for  the  purpose  of  serving  it  on  the  prisoner, 
that  he  inquired  for  the  prisoner  at  his  house,  but  that  he  was 
not  there,  and  that  he  made  search  for  him,  but  could  not  find 
him. 

Betsy  Hill  stated  that  the  prisoner  was  away  from  his  home  at 
the  time  the  summons  was  issued,  and  that  she  did  not  see  the 
prisoner  or  know  where  he  was  until  about  a  fomight  before  the 
14th  of  January,  1870,  on  which  day  she  applied  for  and  obtained 
a  summons,  calling  on  the  prisoner  to  appear  on  the  2nd  of 
February,  1870,  to  answer  her  complaint. 

The  foUowing  is  a  copy  of  this  summons  : 

To  William  Chugg,  of  the  parish  of  Ghittleham-holt,  in  the 
said  county,  farmer's  son. 

Devon,  ")  Whereas,  application  was,  .on  the  18th  of  April, 
to  wit.  /  1868,  made  to  me,  the  undersigned,  one  of  Her 
Majesty's  justices  of  the  peace  for  the  said  county,  by  Betsy 
HiU,  single  woman,  residing  at  Tawstock,  in  the  petty  sessional 
division  of  Braunton,  in  the  said  county,  for  which  I  act,  who  had 
then  been  delivered  of  a  bastard  child,  since  the  passing  of  the 
Act  of  the  eighth  year  of  Her  present  Majesty,  intituled  '^  An 
Act  for  the  further  Amendment  of  the  Laws  relating  to  the  Poor 
in  England,''  within  twelve  calendar  months  from  the  said  18th 
of  April,  1868,  and  of  which  bastard  child  she  alleges  you  to  be 
the  father,  for  a  summons  to  be  served  upon  you  to  appear  at  a 
petty  session  of  the  peace,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided.  These  are,  therefore,  to  require 
you  to  appear  at  the  petty  session  of  the  justices,  to  be  holden  at 
the  Guilohall,  Barnstaple^  in  the  said  county,  being  the  petty 
session  for  the  division  of  Braunton,  in  which  I  usually  act,  on 
Wednesday,  the  2nd  of  February  next,  at  twelve  o'clock  at  noon, 
to  answer  any  complaint  which  she  shall  then  and  there  make 
against  you  touching  the  premises.     Herein  fail  you  not. 

Given  under  my  hand,  at  Barnstaple,  in  the  county  aforesaid, 
this  14th  of  January,  1870. 

Jambs  J.  Hiehn. 

This  summons  was  served  on  the  prisoner,  and  he  appeared  in 
obedience  to  it  on  the  day  named  thereon,  when  he  stated,  on 
oath,  that  he  did  not  know  the  said  Betsy  Hill,  and  had  never 
seen  her  before. 

It  was  objected,  on  behalf  of  the  prisoner,  tJiat  the  Justices 
had  no  jurisdiction  to  hear  the  compkint»  more  than  twelve 
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Reo         months  having  elapsed  between  the  birth  of  the  child  and  the 
Ohugo       applic5ation  of  Betsy  Hill  for  the  summons  to  which  the  prisoner 

'      appeared. 

1870.  I  reserved  the  point. 

~."  The  jury  found  the  prisoner  guilty,  and  I  sentenced  him. 

James  Bjlnnen. 

8,  OarteTy  for  the  prisoner. — ^The  justices  had  no  jurisdiction  to 
hear  the  complaint.  The  first  summons  was  not  proved  in 
evidence.  The  summons  of  the  14th  of  January,  1870,  which  was 
proved  and  is  set  out,  contains  a  false  recital.  [  Willes,  J. — If  the 
putative  father  appears  before  the  magistrates,  that  is  sufficient 
to  give  them  jurisdiction  so  as  to  support  a  conviction  for  perjury 
against  him :  {Reg,  v.  Smith,  ante,  p.  10.)]  If  it  was  a  mere 
question  of  process,  that  would  be  so.  By  the  7  &  8  Vict, 
c.  101,  s.  2,  the  mother  of  a  bastard  child  may  apply  within 
twelve  months  from  the  birth  for  a  summons  to  be  served 
on  the  putative  father,  and  the  magistrates  are  thereupon  to 
issue  their  summons  to  him  to  appear  at  the  petty  sessions. 
The  summons  must  be  issued  and  served  within  the  twelve 
months.  [Bovill,  C.J. — ^Why  so  ?  Suppose  the  appKcation 
made  on  the  last  day  of  the  twelve  months,  and  summons 
then  issued  but  not  served  until  the  next  day,  would  not  that 
be  good?]  The  proceedings  in  such  a  case  would  be  all  so 
continuous  that  it  might  be  good.  In  this  case  a  service  of 
the  first  summons  might  have  been  made ;  it  might  have  been 
left  at  the  last  place  of  abode  of  the  putative  father:  (Beg.  v. 
Damarell,  8  B.  &  S.  659.)  The  application  must  be  made  within 
twelve  months  from  the  birth  to  give  jurisdiction :  {Potts  v. 
Owmbridge,  27  L.  J.  62,  M.  C.)  The  following  cases  were  also 
cited :  Beg.  v.  Scotton  (5  Q.  B.  493),  Beg.  v.  Brown  (1  L.  T.  Rep. 
N.  S.  29),  Beg.  v.  Davis  (22  L.  J.  143,  M.  C),  Beg.  v.  Derry 
(28  L.  J.  86,  M.  C),  Beg.  v.  Pichford  (30  L.  J.  133,  M.  C), 
Beg.  V.  IdgUfoot  (25  L.  J.  115,  M.  C),  Beg.  v.  Thomas  (8  L.  T. 
Rep.  N.  S.  460). 

Mv/rch,  for  the  prosecution,  was  not  called  upon. 

Bovill,  O.J. — ^When  the  clauses  of  the  Acts  upon  which  this 
question  depends  are  looked  at,  it  will  appear  that  the  decision  of 
the  learned  Judge  at  the  trial  was  right,  and  that  this  conviction 
was  proper.  In  this  case  the  jurisdiction  of  the  magistrates 
depends  on  this,  whether  the  application  of  the  mother  of  the 
bastard  child  for  the  summons  against  the  putative  father  was 
made  within  twelve  months  after  the  birth  of  the  child.  Upon 
the  facts  it  appears  that  the  application  was  made  within  the 
twelve  months,  and  that  a  summons  thereupon  issued,  but  was 
not  served.  The  statute  makes  a  marked  distinction  between 
the  application  and  the  summons.  The  application  must  neces- 
sarily be  made  within  the  twelve  months,  and  the  magistrates 
are  required  thereupon  to  issue  a  summons  (7  &  8  Vict.  c.  101, 
8.  2),  but  the  summons  need  not  be  served  within  the  twelve 
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months.     Indeed^  there  is  no  enactment  which  requires  the  sum-        ^^ 
mons  to  be  served  within  any  particular  time.     If  there  were,       chuoo 

the  parties  sought  to  be  charged  would  absent  themselves  to        

avoid  service,  as  was  the  case  in  Potts  v.  Oumbridge.     The  sub-        1870. 
sequent  statute,  8  &  9  Vict.  c.  10,  leaves  this  question  where  it      /^Tv 
was  before.     The  forms  given  by  that  Act  are  such  as  it  shall  be 
sufficient  to  use  to  free  the  proceedings  from  technical  objections. 
The  question  reserved  for  our  opinion  is  concluded  by  Potts  v. 
Gumbridgey  where  it  was  held  that  the  summons  need  not  be 
served  until  twelve  months  after  the  birth  of  the  child.     The 
conviction  must  therefore  be  affirmed. 
The  rest  of  the  Court  concurred. 

Conviction  affirmed. 


COURT  OP  CRIMINAL  APPEAL. 

May  7  amd  June  4,  1870. 

(Before  Bovill,  C.J.,  Willbs,  J.,  Btlbs,  J.,  Hannin,  J.,  and 

Clbasby,  B.) 

ReO.  v.  KTLHAM.(a) 

False  pretences — Hiring  a  horse — 24  &  25  VicL  c,  96,  s.  88. 

Prisoner,  by  falsely  pretendmg  to  a  liveryma/n  that  he  was  sent  by 
another  person  to  hire  a  horse  for  him,  for  a  drive  to  E.,  obtained 
the  horse.  The  prisoner*  returned  it  the  same  evening,  but  did  not 
pay  for  the  hire  : 

Held  that  this  wa^  not  a/n  obtaining  of  a  chattel  vrith  intent  to 
defraud  within  the  meaning  of  the  24  ^  25  Vict,  c,  96,  s.  88. 

To  constitute  such  an  act  there  nvust  be  am,  intention  to  deprive  the 
owner  of  his  property, 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder  of 
York. 
James  Kilham  was  tried  before  me,  at  the  last  Easter  Quarter 
Sessions  for  the  city  of  York,  on  an  indictment  containing  three 
counts^  the  first  count  of  which  was  as  follows  : 

City  of  York,  )  The  jurors  for  our  Lady  the  Queen  upon  their 

to  wit.        >      oath  present,  that  James  Kilham,  on  the 

13th  of  March,  1870,  in  the  city  of  York,  unlawfully  and  knowingly 

(a)  Reported  by  John  THOMPflON,  Esq^  BaniBter-at-Law. 
TOL,  XI.  0  0. 
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^^'       did  falsely  pretend  to  Henry  Burton,  then  being  an  ostler  in  the 
Kn^^      service  of  James  Thackray  and   Edward  Thackray,  then  keep- 

ing  horses  for  hire  in  the  city  aforesaid,  that  he  the  said  James 

^^-  Kilham  was  then  sent  by  Mr.  Hartley  (thereby  then  meaning  a 
Faiae  pretences,  ^^n  of  Mr.  Thomas  Gibson  Hartley,  then  Uving  in  Davygate,  in 
the  said  city,)  to  order  and  obtain  for  hire  a  horse  for  him,  the  said 
first-mentioned  Mr.  Hartley,  to  drive  on  a  journey  to  Elvington,  to 
be  ready  at  half-past  nine  o^clock  the  next  morning,  by  means  of 
which  said  false  pretences  the  said  James  Kilham  did  then  unlaw- 
fully obtain  from  the  said  Henry  Burton  a  certain  horse  of  the 
goods  and  chattels  of  the  said  James  Thackray  and  Edward 
Thackray,  with  intent  thereby  them  to  defraud.  Whereas,  in 
truth  and  in  fact,  the  said  James  Kilham  was  not  then  sent  by 
the  said  Mr.  Hartley,  or  any  son  of  the  said  Mr.  Thomas  Gibson 
Hartley,  then  living  in  Davygate  aforesaid,  to  order  and  obtain  for 
hire  a  horse  for  him  to  drive  on  a  journey  to  Elvington,  to  be 
ready  at  half-past  nine  o'clock  the  next  morning,  as  he  the  said 
James  Kilham  well  knew  at  the  time  when  he  did  so  falsely 
pretend  as  aforesaid. 

There  were  two  other  counts  slightly  varied  in  form,  but  the 
same  in  substance. 

The  evidence  on  the  part  of  the  prosecution  was  that  the 
prisoner  had  called  at  the  livery  stables  of  Messrs.  Thackray,  who 
were  duly  licensed  to  let  out  horses  for  hire,  on  the  evening  of  the 
13th  of  March  last,  and  stated  to  the  ostler  that  he  was  sent  by  a 
Mr.  GKbson  Hartley  to  order  a  horse  to  be  ready  the  next  morning 
for  the  use  of  a  son  of  Mr.  Gibson  Hartley,  who  was  a  customer 
of  the  Messrs.  Thackray,  Accordingly,  the  next  morning  the 
prisoner  called  for  the  horse,  which  was  delivered  to  him  by  the 
ostler.  The  prisoner  was  seen  in  the  course  of  the  same  day 
driving  the  horse,  which  he  returned  to  Messrs.  Thackray's 
stables  in  the  evening. 

The  hire  for  the  horse,  amounting  to  7s.,  was  never  paid  by  the 
prisoner. 

Mr.  Hartley  and  his  son  denied  that  they  had  authorised  the 
prisoner  to  hire  any  horse  for  them,  or  that  the  prisoner  had  used 
the  horse  for  any  purpose  of  theirs. 

The  prisoner  was  found  guUtv,  but  I  respited  the  sentence,  and 
admitted  him  to  bail  till  the  opmion  of  the  Court  for  Grown  Gases 
Reserved  could  be  taken. 

I  desire  the  opinion  of  the  Court  as  to  whether  the  prisoner  could 
properly  be  found  guilty  of  obtaining  a  chattel  by  false  pretences 
within  the  meaning  of  the  stat.  24  &  25  Vict.  c.  96,  s.  88. 

The  case  of  Beg.  v.  Boulton  (1  Den.  C.  0. 508 ;  3  Cox  Grim.  Gas. 
576)  was  relied  on  on  the  part  of  the  prosecution. 

Edwin  Plumbb  Price,  Becorder. 

No  counsel  appeared  for  the  prisoner. 

A.  Simpson  for  the  prosecution. — It  must  be  admitted  that 
the  prisoner  never  intended   to  steal  the  horse;   and  the  only 
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point  is  whether  the  obtaming  the  loan  of  the  horse  by  the  fS^e        ^^• 
pretences,  and  returning  it  at  the  end  of  the  day  without  paying      kh^m 

for  the  hire,  is  an  obtaining  of  a  chattel  by  false  pretences  within        

the  meaning  of  the  statute.  It  has  been  held  that  obtaining  a  ^^70. 
loan  of  money  by  false  pretences  is  within  the  statute  {Beg.  v.  FaUeprttences, 
Crossley,  2  Moo.  &  Rob.  17) ;  but  in  3  Burns'  Justice,  276,  it  is 
said :  "  Perhaps  this  is  true  only  of  moneys  and  not  of  other 
goods.''  And  in  2  Russ.  on  Crimes,  668,  3rd  edit.,  Mr.  Greaves 
says:  "But  qiiery  as  to  this  point.  The  correct  distinction 
between  larceny  and  false  pretences  seems  to  be  that  in  the 
former  the  property  was  not  parted  with,  in  the  latter  it  was. 
(See  the  cases  ante,  p.  200  et  seq.)  But  if  these  cases  show  that  it 
would  not  be  obtaining  by  false  pretences,  still,  if  the  jury  found 
that  the  prisoner  obtained  the  loan  with  intent  to  steal,  that 
would  be  larceny,  and  he  might  be  convicted  of  that  upon  this 
indictment."  In  Beg,  v.  Crossley,  Patteson,  J.,  said :  "  The  words 
of  the  7  &  8  Geo.  4,  c,  29,  s.  53,  were  very  general.  If  the  jury 
were  satisfied  that  the  prisoner  fraudulently  obtained  the  300Z. 
from  the  prosecutor  by  a  deliberate  falsehood,  averring  that  he 
had  all  the  funds  required  to  take  up  the  bill  except  3002.,  when 
in  fact  he  knew  that  he  had  not,  and  meaning  all  the  time  to 
apply  the  300Z.  to  his  own  purposes,  and  not  to  take  up  the 
bill,  it  appeared  to  him  that  the  jury  ought  to  convict  the 
prisoner As  to  the  money  being  advanced  by  the  pro- 
secutor only  as  a  loan,  the  terms  of  the  Act  of  Parliament 
embrace  every  mode  of  obtaining  money  by  false  pretences  by 
loan  as  well  as  by  transfer.  If  the  Legislature  meant  to  use  the 
term  in  a  more  limited  sense,  it  was  to  be  regretted  that  they 
had  not  used  language  which  could  fairly  have  that  effect.''  In 
Reg,  V.  Boulton  (3  Cox  Crim.  Cas.  576 ;  1  Den.  C.  C.  508),  where 
the  prisoner  was  indicted  for  obtaining  a  railway  ticket  by  false 
pretences,  it  was  held  that  a  railway  ticket  was  a  chattel  within 
the  meaning  of  the  7  &  8  Geo.  4,  c.  29,  s.  53.  [Btles,  J. — That 
was  an  appropriation  of  the  entire  value  of  the  thing.]  At 
p.  645  (note  p)  of  Russ.  on  Crimes,  Mr.  Greaves  says :  '*  Beg.  v. 
Boulton  was  not  argued.  As  the  ticket  was  to  be  returned  to  the 
company  at  the  end  of  the  journey,  it  is  clear  the  property  in  the 
ticket  did  not  pass  from  the  company.  Now,  in  false  pretences, 
the  essence  of  the  offence  is,  that  the  property  has  passed  from 
the  owner.  The  decision,  therefore,  seems  very  questionable. 
Suppose  a  person  wanting  to  ride  from  A.  to  B.  were  falsely  to 
pretend  that  C.  sent  him  to  borrow  a  horse,  and  by  means  of  that 
pretence  he  obtained  the  horse  and  rode  it  from  A.  to  B.,  but 
returned  it  to  the  owner,  it  could  hardly  be  contended  that  he 
obtained  the  horse  by  false  pretences.  He  obtained  the  ride  by 
false  pretences.  So  in  Beg.  v.  Boulton,  what  the  prisoner  ob- 
tained  was  the  ride  by  the  train,  not  the  railway  ticket ;  and  it 
is  plain  that  the  real  intent  was  to  obtain  the  ride  without  paying 
for  it."  The  first  statute  on  false  pretences  was  the  33  Hen.  8, 
c.  1,  intituled,  ''A  Bill  against  them  that  counterfeit  letters  or 
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Rw-        privy  tokens  to  receive  money  or  goods  in  other  men's  names/' 

^j^^      Sect.  2  enacts  that  if  any  person  falsely  and  deceitfully  obtain  or 

—  '      get  into  his  hands  or  possession  any  money^  goods^  chattels, 

1870.       jewels,  or  other  things,  of  any  other  persons,  by  colour  and 

«  ,       '        means  of  any  such  false  token  or  counterfeit  letter  made  in  any 

Fabepretences.  ^^^^  ,^,/^^e,  then  eveiy  person  so  offending  and  being 

convicted  shall  be  punished,  Ac.  Then  the  30  Geo.  2,  o.  24,  s.  1, 
enacted  that  all  persons  who  knowingly  and  designedly  by  false 
pretence  or  pretences  shall  obtain  from  any  person  money,  goods, 
wares,  or  merchandises,  with  intent  to  cheat  or  defraud  any 
person,  shall  be  deemed  offenders  against  law  and  the  public 
peace,  &c.,  &c.  The  case  of  Bex  v.  Pea/r  (2  East.  P.  C.  685), 
was  then  cited.  At  p.  689  there  is  the  following  note  on  that 
case :  "  On  the  debate  in  this  case  Eyre,  B.,  adverting  to  the 
stats.  33  Hen.  8  and  30  Geo.  2,  said  he  doubted  if  there  was 
not  a  distinction  in  this  respect  between  the  owners  parting  with 
the  possession  and  with  the  property  in  the  thing  delivered. 
That  where  goods  were  delivered  upon  a  false  token,  and  the 
owner  meant  to  part  with  the  property  absolutely  and  never 
expected  to  have  the  goods  returned  again,  it  might  be  difficult 
to  reach  the  case  otherwise  than  through  the  statutes,  aliter 
where  he  parted  with  the  possession  only,  for  there,  if  the  posses- 
sion were  obtained  by  fraud  and  not  taken  according  to  the 
agreement,  it  was  on  the  whole  a  taking  against  the  will  of  the 
owner,  and  if  done  animo  furandi  it  was  felony. — M.S.,  BuUer,  J.'' 
In  the  judgment  in  Reg,  v.  Morrison  (1  Bell  C.  C.  167),  the 
case  of  Beg.  v.  Boulton  was  treated  as  a  decision  binding  on  this 
court. 

Cur.  adv.  vuU. 


Jtme  4. 


BoviLL,  O.J.,  now  delivered  the  judgment  of  the  Court. — ^We 
are  of  opinion  that  the  conviction  in  this  case  cannot  be  supported. 
The  stat.  24  &  25  Vict.  c.  96,  s.  88,  enacts  that  "  whosoever  shall 
by  any  false  pretence  obtain  from  any  other  person  any  chattel, 
money,  or  valuable  security,  with  intent  to  defraud,  shall  be  guilty 
of  a  misdemeanor.'^  The  word  "  obtain ''  in  this  section  does  not 
mean  obtain  the  loan  of,  but  obtain  the  property  in,  any  chattel, 
&c.  This  is,  to  some  extent,  indicated  by  the  proviso  "  that  if  it 
be  proved  that  the  person  indicted  obtained  the  property  in  such 
manner  as  to  amount  in  law  to  larceny,  he  shall  not,  by  reason 
thereof,  be  entitled  to  be  acquitted ;"  but  it  is  made  more  clear  by 
referring  to  the  earlier  statute,  from  which  the  language  of  the 
88th  section  is  adopted.  The  7  &  8  Geo.  4,  c.  29,  s.  53,  recites 
that ''  a  failure  of  justice  frequently  arises  from  the  subtle  dis- 
tinction between  larceny  and  fraud,'' and  "  for  remedy  thereof 
enacts  that  if  any  person  shall  by  any  false  pretence  obtain,  &c." 
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The  subtle  distinction  which  the  statute  was  intended  to  remedy         ®*»- 
was  this,  that  if  a  person  by  fraud  induced  another  to  part  with      Kilram, 

the  possession  only  of  goods  and  converted  them  to  his  own  use,        

this  was  larceny,  while  if  he  induced  another  by  fraud  to  part  ^^^^• 
with  the  property  in  the  goods  as  well  as  the  possession,  this  was  palaepr^encet. 
not  larceny.  But  to  constitute  an  obtaining  by  false  pretences  it 
is  equally  esseatial,  as  in  larceny,  that  there  should  be  an  inten- 
tion to  deprive  the  owner  wholly  of  his  property,  and  this  intention 
did  not  exist  in  the  case  before  us.  In  support  of  the  conviction 
the  case  of  Beg.  v.  BouLUm  was  referred  to.  .There  the  prisoner 
was  indicted  for  obtaining  by  false  pretences  a  railway  ticket, 
with  intent  to  defraud  the  company.  It  was  held  that  the  prisoner 
was  rightly  convicted,  though  the  ticket  had  to  be  given  up  at 
the  end  of  the  journey.  The  reasons  for  this  decision  do  not  very 
clearly  appear,  but  it  may  be  distinguished  &om  the  present  case 
in  this  respect,  that  the  prisoner,  by  using  the  ticket  for  the 
purpose  of  travelling  on  the  railway  entirely  converted  it  to  his 
own  use  for  the  only  purpose  for  which  it  was  capable  of  being 
applied.    The  conviction  must,  therefore,  be  quashed. 

Conviction  quashed. 
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COURT    OF    CRIMINAL    APPEAL. 

June  4,  1870. 

(Before  Kelly,  O.B.,  Martin,  B.,  Blackburn,  J.,  Mbllor,  J., 

and  M.  Smith,  J.) 

Rbg.  v.  Buttle. (a) 

Perjury — Answers  before  Oofn/misnonerg  under  the  Oorrwpt  Practices 
Prevention  Act,  1863  (26  Yict.  c.  29),  a.  7. 

Ths  26  Vict,  c,  29,  s,  7,  enacts  in  a  proviso  that  no  statement  made 
by  amy  person  in  answer  to  any  question  put  by  or  before  an 
election  com/mittee  or  commissioners  appointed  to  inquire  into 
corrupt  practices  at  elections  shallj  except  in  cases  of  indictments 
for  perjury^  be  admissible  in  evidence  : 

Held,  that  the  exception  was  restricted  to  indictments  for  perjury 
com/mitted  before  the  election  committee  or  commissioners,  and 
that  true  a/nswers  before  such  commissioners  could  not  be  used 
against  the  witness  to  support  an  indictment  for  perjury  com^ 
mitted  before  another  tribv/nal,  such  as  an  inquiry  into  the  validity 
of  an  election  before  a  judge, 

/^  ASB  reserved  for  the  opinion  of  this  Court,  by  Kelly,  C.B. 

The  prisoner  was  indicted  and  convicted  at  the  last  Assizes  for 
the  county  of  Somerset  for  perjury  alleged  to  have  been  committed 
at  the  trial  of  an  election  petition  in  respect  of  the  borough  of 
Bridgwater  before  Mr.  Justice  Blackburn. 

The  perjury  assigned  was  "that  he  had  not  received  money 
for  his  vote,'^  and  "  that  he  had  not  received  ten  pounds  for  his 
vote.^' 

Evidence  was  given  of  his  having  been  seen  in  a  passage  and 
at  the  door  of  a  room  in  which  money  was  given  to  several  voters 
for  their  votes  by  a  person  named  Allan,  and  it  is  possible  that 
with  this  evidence,  though  it  was  by  no  means  conclusive,  a  con- 
viction might  have  been  obtained ;  but  the  counsel  for  the  prose- 
cution then  proceeded  to  prove  that  upon  a  commission  to  inquire 
into  the  existence  of  corrupt  practices  at  the  election  in  question, 
before  certain  commissioners,  the  prisoner   was  examined  as  a 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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witness  npon  oath^  and  admitted  upon  such  examination  that  he        B>o. 
had  received  lOl.  for  his  vote  at  the  election  in  qaestion,  and  he      i,.™. 
further  admitted  in  express  terms  that  he  had  sworn  falsely  upon      °"J!!* 
the  trial  of  the  election  petition  before  Mr.  Justice  Blackburn.  i^^o. 

It  was  contended  by  the  counsel  for  the  prisoner  that  this  p^riurv 
evidence  was  not  admissible^  and  that  the  exception  in  relation  to 
perjury  in  the  26  Vict.  c.  29,  s.  7,  applied  only  to  perjury  com- 
mitted before  the  commissioners  under  the  commission,  and  not 
to  perjury  committed  upon  the  trial  of  the  election  petition,  the 
judgment  or  report  upon  which  petition  had  led  to  the  commission 
of  inquiry ;  inasmuch  as  it  was  clear  that  the  prisoner  had  been 
compelled  under  peril  of  commitment  and  imprisonment  to  give 
evidence  before  the  commissioners,  and  consequently,  that  the 
evidence  which  he  so  gave,  which  was  perfectly  true,  was  obtained 
firom  him  by  compulsion ;  and  if  it  could  be  used  in  evidence 
against  him  on  a  criminal  charge,  the  rule  of  law  that  no  man  is 
bound  to  criminate  himself  would  be  at  once  nullified  and 
defeated. 

I  therefore  thought  it  right  to  reserve  the  point  whether  such 
evidence  was  admissible  for  the  consideration  of  the  Court  of 
Appeal. 

If  inadmissible,  the  verdict  of  guilty  is  to  bo  set  aside  and  a 
verdict  of  acquittal  entered. 

FiTZBOY  Ebllt. 

T.  W*  Saunders  for  the  prisoner. — The  conviction  was  wrong. 
There  is  nothing  in  the  26  Vict.  c.  29,  s.  7,  that  makes  the 
answers  given  by  the  prisoner  to  questions  put  by  the  commis- 
sioners admissible  on  this  indictment.  The  proviso  is  that  no 
such  answers  shall  be  admissible  in  evidence  in  any  proceeding, 
except  in  cases  of  perjury,  i.  e.,  of  perjury  assigned  in  respect  of 
such  answers.  [Kelly,  C.B. — It  was  not  intended  by  the  Legis- 
lature that  such  commissions  should  be  tribunals  to  extort 
evidence  under  peril  of  imprisonment  which  might  be  used  not 
in  respect  of  perjury  committed  before  the  commissioners,  but 
before  some  other  body.  Martin,  B.,  referred  to  Beg.  v.  Oarbett. 
(1  Den.  C.  0.  236 ;  2  Cox  Crim.  Cas.  448),  where  it  was  held  that 
a  witness  is  not  compellable  to  answer  a  question  that  may  tend 
to  criminate  him,  and  if  he  does  answer  upon  the  compulsion  of 
the  Court,  such  answer  cannot  be  used  against  him  in  a  criminal 
proceeding.]  The  intent  of  the  Act  was  to  obtain  as  much 
information  as  possible  with  respect  to  corrupt  pnictices,  and  to 
give  ample  protection  to  witnesses  disclosing  facts,  but  to  with- 
hold protection  from  witnesses  who  might  commit  perjury  before 
the  commissioners.  Therefore,  the  defendant's  evidence  before 
the  commissioners,  being  true,  could  not  be  used  against  him. 

Poole  for  the  prosecution. — In  construing  the  26  Vict.  c.  29, 
8.  7,  the  15  &  16  Vict.  c.  57,  s.  8,  must  be  attended  to,  both 
enactments  being  i^arl  maiend.  In  the  15  &  16  Vict.  c.  57,  s.  8, 
the  proviso  is  that  the  answers  before  the  commifisioners  shall  not 
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Rbo.        be  admissible   except  in   cases   of  perjary   committed   in   sach. 
g  ''  answers ;   whereas,  in  the  26  Vict.  c.  29,  s.  7,  the  exception  is 

'      not  so  limited  but  is  merely  "  except  in  cases  of  indictments  for 

1870.  perjury/'  Now,  therefore,  it  is  contended  that  such  answers  are 
^r~~.  admissible  in  cases  of  perjury  generally,  arising  in  any  proceeding 
^"  connected  with  corrupt  practices  at  elections.  The  alteration  in 
the  language  in  the  two  enactments  shows  that  the  Legislature 
did  not  intend  to  restrict  the  admissibility  of  such  answers  to  the 
same  extent  as  was  done  by  the  15  &  16  Vict.  c.  57,  s.  8:  {Beg.  v, 
Scott,  25  L.  J.  128,  M.  0. ;  7  Cox  Grim.  Gas.  164 ;  Dears  &  B.  47 ; 
and  Oood  v.  Job,  28  L.  J.  1,  Q.  B.) 

KxLLT,  G.B. — It  is  clear  that  the  verdict  must  be  set  aside  in 
this  case,  and  the  prisoner  acquitted.  The  question  is,  what  is 
the  meaning  and  spirit  of  this  enactment  which  enables  the 
commissioners  to  put  questions  of  any  kind  touching  the  elections 
in  any  particular  borough  the  corrupt  practices  at  which  they 
may  be  appointed  to  inquire  into  ?  It  amounts  to  this,  that  the 
commissioners  when  they  have  a  witness  before  them,  piay 
address  him  thus :  ^'  You  must  answer  all  questions  which  we 
think  proper  to  ask  you ;  we  have  the  power  to  compel  you  to 
answer,  and  if  you  refuse  to  answer  we  will  commit  you  to 
prison;  if  you  answer  truly  you  shall  be  protected  from  all 
consequences.  K  you  expose  yourself  to  a  prosecution  for  bribery 
or  any  other  offence  you  shall  be  effectually  protected  therefrom, 
and  further,  this  evidence  shall  under  no  circumstances  be  used 
against  you ;  but  if  instead  of  telling  the  truth,  you  attempt  to 
defeat  justice  by  your  answers,  you  will  not  be  protected  fi^m 
the  consequences,  and  you  may  be  indicted  for  perjury,  and 
your  evidence  may  and  must  of  necessity  be  used  against  you.'' 
Now,  to  say  that  it  was  ever  intended  by  this  Act  to  compel  a 
witness  to  answer,  and  if  he  answered  truly  and  by  such  means 
furnished  evidence  of  a  criminal  charge  in  respect  of  something 
done  upon  another  occasion,  which  evidence  might  be  used 
against  him  in  support  of  such  a  charge,  would  be  putting  a 
power  into  the  hands  of  the  commissioners  which  would  be  sub- 
versive of  the  great  principle  "  that  no  man  shall  be  compelled  to 
criminate  himself."  If  we  were  to  put  any  other  construction  on 
the  statute  we  should  do  a  grievous  wrong.  In  a  similar  Act 
(15  &  16  Vict.  c.  57,  s.  8)  there  are  words  used  which,  if  they  had 
been  used  in  the  Act  26  Vict.  c.  29,  s.  7,  would  have  expressly 
protected  the  witness  in  a  case  like  this,  and  it  is  asked  why  they 
should  have  been  omitted  if  it  was  not  meant  to  protect  the 
witness  in  such  a  case  ?  The  only  answer  that  can  be  given  is 
that  those  who  frame  Acts  of  Parliament  sometimes  do  their 
work  in  a  negligent  manner,  and  do  not  fully  consider  the  state 
of  the  law  they  are  providing  for.  The  meaning  and  spirit  of  the 
enactment  in  the  26  Vict.  c.  29,  s.  7,  in  my  opinion  is  that  if  a 
witness  before  the  commissioners  teUs  the  whole  truth  he  shall 
be  protected  from  all  the  consequences. 

Maetin,  B. — ^We  are  asked,  on  the  part  of  the  prosecution,  to 
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put  this  construction  on  the  promso,  that  in  all  cases  of  indict- 
monts  for  perjury  the  statements  of  a  witness  before  the  commis- 
sioners shall  be  admissible  against  him.  The  Act  does  not  say 
that  they  shall  be,  and  if  the  Act  don^t  mean  it,  then  the  common 
law  comes  in  to  aid  its  interpretation,  and  the  principle  applies 
that  no  one  shall  be  compelled  to  criminate  himself.  It  would  be 
contrary  to  the  whole  spirit  of  our  jurisprudence  to  put  the 
construction  on  the  Act  the  prosecution  asks  us  to  put. 

Blackburn,  J. — By  the  common  law  any  person  may  refuse 
to  answer  questions  tending  to  criminate  himself;  but  by  the 
26  Vict.  c.  29,  s.  7,  the  Legislature  has  thought  proper  to  take 
away  that  privilege,  and  the  proviso  is  general  that  no  answer 
to  any  question  put  by  or  before  the  election  commissioners  shall, 
except  in  cases  of  indictments  for  perjury,  be  admissible  in  any 
proceeding.  Now,  to  say  that  because  in  the  answers  of  a  witness 
before  the  commissioners  there  was  something  contradictory  to 
something  which  the  witness  had  sworn  elsewhere,  say  in  a  county 
court,  he  should  be  liable  to  be  indicted  for  perjury  committed  in 
the  county  court,  and  his  answers  before  the  commissioners  might 
be  used  as  evidence  of  it,  would  be  giving  a  meaning  to  the  enact- 
ment which  it  will  not  bear,  and  it  would  not  be  consistent  with 
the  object  of  the  Act.  The  whole  section  seems  to  have  been 
modelled  upon  the  15  &  16  Vict.  c.  59,  s.  8 ;  but  for  some  reason 
or  other  the  words  "  in  such  answers,^^  in  the  exception  "  except 
for  perjury  committed  in  such  answers,^'  have  been  omitted.  It 
has  been  said  that  the  omission  must  have  been  for  some  reason. 
It  may  be  it  was  thought  that  the  words  were  superfluous,  or  it 
was  intended  to  change  the  meaning  of  the  enactment.  I  cannot 
believe  that  the  latter  was  the  reason,  and  I  believe  it  was  thought 
that  the  words  were  superfluous. 

Mellor,  J.,  concurred. 

M.  Smith,  J. — ^The  main  object  of  the  Legislature  was  to 
obtain  full  information  as  to  corrupt  practices  at  elections  from 
persons  who  might  have  been  themselves  implicated  in  bribery. 
Among  other  enactments  for  that  purpose  is  the  one  in  question. 
The  intent  is  to  be  gathered  from  the  general  words  of  the 
proviso,  and  the  view  I  take  is  that,  except  where  the  statements 
before  the  commissioners  are  false,  and  evidence  of  them  is 
wanted  to  support  an  indictment  for  perjury  in  respect  thereof, 
they  shall  not  be  admissible  in  any  proceeding. 


Reo. 

V. 

Buttle. 


1870. 


Perjury. 


Conviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

June  4,  1870. 

(Before  Kelly,  C.B.,  Martin,  B.,  Blackburn,  J.,  Mbllor,  J.,  and 

M.  Smith,  J.) 

Reg.  v.  HENSLER.(a) 

False  pretences — Attempt  to  commit  the  offence. 

The  prisoner  was  indicted  for  att'Cmpting  to  obtain  money  by  false 
pretences  in  a  begging  Utter.  In  reply  to  the  letter  the  prosecutor 
sent  the  prisoner  5.s. ;  but  he  statsd  in  his  evidence  at  the  trial 
that  he  knew  that  the  statements  contained  in  the  letter  were 
wntrue : 

Held,  thai  the  prisoner  might  be  convicted  on  this  evidence  of 
a4>tempting  to  obtain  money  by  fahe  preten^ces. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  Soathampton. 

The  prisoner,  Henry  Hensler,  was  tried  before  me  at  the  last 
Quarter  Sessions  for  the  town  and  county  of  the  town  of  South- 
ampton on  the  following  indictment : 

Town  and  County  of  the  Town  of)  The  jurors  for  our  Lady  the 
Southampton,  to  wit.  >       Queen  upon  their  oath  and 

affirmation  present,  that  Henry  Hensler,  on  the  23rd  of  October,  in 
the  year  of  our  Lord  1869,  and  on  divers  other  days  and  times, 
unlawfully,  knowingly,  and  designedly,  did  falsely  pretend  to  one 
John  Hutton  that  the  said  Henry  Hensler  was  a  person  named 
Ellen  Holmes,  a  widow,  who  was  proceeding  to  Sydney,  New 
South  Wales,  with  her  husband  and  four  children,  and  was  cast 
with  her  orphans  ashore  in  France,  and  her  husband  to  the 
boundless  deep,  and  that  a  certain  certificate  then  shown  to  the 
said  John  Hutton  was  the  true  and  genuine  certificate  of,  and 
duly  signed  by  the  British  Consul  at  Boulogne,  by  means  of 
which  said  false  pretences  the  said  Henry  Hensler  did  then 
unlawfully  attempt  to  obtain  from  the  said  John  Hutton  a  sum 
of  money  of  the  goods  of  the  said  John  Hutton,  with  intent 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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thereby  then  to  defraud,  whereas  in  truth  and  in  fact  the  said         ^^' 
Henry  Hensler  was  not  a  person  named  Ellen  Holmes,  a  widow,      Hknsler. 
who  was   proceeding  to  Sydney,  New  South    Wales,  with  her         — 
husband  and  fonr  children,  and  cast  with  her  orphans  ashore  in         ^^^^' 
France,  and  her  husband  to  the  boundless  deep.     And  whereas,  FaUt pretences. 
in  truth  and  in  fact,  the  said  certificate  was  not  the  true  and 
genuine  certificate  of,  and  had  not  been   duly  signed  by  the 
British  Consul  at  Boulogne,  to  the  great  damage  and  deception  of 
the  said  John  Hutton,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  against  the  form  of  the  statute  in  such  case 
made  and  prorided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. 

The  attempt  to  obtain  money  by  false  pretences  was  made  by 
the  writing  and  sending  of  a  letter  to  John  Hutton,  Esq.,  M.P., 
for  Northallerton. 

This  letter  dated  October  28,  1869,  is  as  follows  : 

"  Southampton,  Oct.  23,  1869. 

''  Honered  Sir, — I  humbly  hope  you  will  pardon  the  liberty  a 
poor  shipwrecked  widow,  the  native  of  Northallerton,  as  taking, 
in  thus  addressing  you,  I  beg  to  state  I  was  proceeding  to 
Sydney,  New  South  Wales,  with  my  husband  and  four  children, 
thinking  of  bettering  my  condition,  but  fortune  proved  unkind, 
.  and  cast  me  with  my  poor  orphans  ashore  in  France,  and  my 
husband  to  the  boundless  deep. 

''  Sir,  I  have  no  friends  at  Northallerton  to  appeal  to,  as  they 
all  emigrated  some  years  ago,  and  sir,  it  is  useless  me  returning 
home  as  the  workhouse  would  be  my  doom,  all  I  want  is  a  outfit, 
my  passage  being  secured,  and  to  effect  that  purpose  the  British 
Consul  at  Boulogne  as  most  kindly  granted  me  the  enclosed 
certificate  to  appeal  to  the  humane  and  benevolent,  one  of  my 
children  is  lying  in  a  dying  state  owing  to  the  injuries  it  received 
at  the  time  of  the  melancholy  catastrophe.  Sir,  if  your  late 
much  respected  father  was  living,  he  would  know  me,  and 
knowing  your  family's  humane  and  tender  feelings  to  the  truly 
unfortunate,  humbly  do  I  trust  you  will  be  so  kind  as  to  take  my 
distressed  case  into  your  kind  consideration,  and  sir,  you  will 
have  the  prayers  of  a  poor  shipwrecked  widow  and  orphans  when 
far  away  on  the  ocean.  Sir,  I  have  part  towards  accomplishing 
my  wishes.  I  will  not  take  up  your  time  with  a  further  detail  of 
my  distresses,  but  will  not  forget  to  acknowledge  your  kindness 
when  I  reach  my  destination. 

"  I  am.  Honored  Sir,  your  humble  and  obedient  servant, 

"  Ellen  Holmes. 

"  P.S. — Honered  sir^  I  am  waiting  your  kind  and  benevolent 
answer  by  return  of  post,  as  I  cannot  appeal  to  any  person 
without  my  certificate.     Sir,  please  to  address  to 

''Ellik  Holmes,  12,  Simbol-street,  Southampton.'^ 
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^"'  This  letter  was   addressed   for   '' Johu   Hutton,  Esq.,  M.P., 

HBiiBLEB.     Sowler-hill,  NorthaUerton,  Yorks/' 

With  it  was  enclosed  a  certificate  purporting  to  be  a  confirma- 

1^-        tion  of  the  facts  contained  in  this  letter,  and  to  be  signed  by  the 
FaUepretenees.  English  Consul  at  Boulogne. 

Mr.  Hutton  in  answer  to  this  letter  sent  a  post  office  order  for 
OS.  He  also  received  two  other  letters  dat^  30th  of  October, 
which  are  as  follows  : 

"  12,  Simbol-street,  Southampton, 

''  October  30,  1869. 
"  Honered  Sir, — ^The  poor  shipwrecked  family  of  the  name  of 
Ellen  Holmes,  that  enclosed  the  British  Consuls  certificate  to  your 
honour  and  did  not  receive  it  back,  being  in  a  most  destitute 
state  not  having  sufficient  to  obtain  an  outfit  and,  Sir,  I  cannot 
make  application  without  my  certificate  humbly  do  I  trust  you 
will  be  so  kind  as  to  return  it,  and  your  kind  answer,  as  it  is  use- 
less me  returning  home  to  NothaUerton,  to  which  place  I  am  a 
native,  one  of  my  children  is  lying  very  ill  owing  to  the  injuries 
it  received  at  the  time  of  the  melancholy  catastrophe. 

'^  I  am,  honered  sir,  your  humble  and  obedient  servant, 

''  Ellen  Holmes. 
"  12,  Simbol-street,  Southampton,  Hants.'' 

"  Southampton,  October  30,  1869. 
''Honered  Sir,— Thinking  you  had  mislaid  my  certificate,  I 
wrote  to  you  this  morning,  since  which  time  I  received  your  letter 
together  with  my  certificate  and  a  post  office  order  for  5«.,  and 
with  heartfelt  gratitude  I  return  mv  sincere  thanks,  and,  sir, 
you  will  have  the  prayers  of  the  widow  and  orphans  when  far 
away  on  the  ocean. 

''  I  am,  honered  sir,  your  humble  and  obedient  servant, 

"  Ellen  Holmes. 
''  To  J.  Hutton,  Esq.,  M.P." 


Both  these  letters  were  addressed,  ''  John  Hutton,  Esq.,  M.P., 
Sowler-hill,  Northallerton,  Yorks.'' 

Mr.  Hutton,  on  his  examination,  stated  that  he  knew  that  the 
statements  contained  in  the  letter  of  October  23  were  untrue. 

The  counsel  for  the  prisoner  objected,  on  the  authority  of  Reg. 
V.  Mills  (7  Cox  Crim.  Cas.  263),  that,  inasmuch  as  Mr.  Hutton  knew 
the  falsehood  of  the  pretences  made  in  the  letter  of  October  23, 
the  prisoner  could  not  be  convicted  for  attempting  to  obtain 
money  from  Mr.  Hutton  by  false  pretences. 

I  overruled  the  objection,  and  left  the  case  to  the  jury,  who 
found  that  the  letters  above  set  out  and  the  certificate  were  proved 
to  their  satisfaction  to  be  in  the  handwriting  of  the  prisoner,  and 
that  the  statements  in  the  letters  were  false  to  his  knowledge,  and 
that  the  certificate  was  forged  by  him,  and  found  him  guilty. 
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I  reserved  the  point  raised  by  the  counsel  for  the  prisoner,  and        ^■^• 
have  stated  this  case  for  the  opinion  of  the  Court  for  the  Con-      hknpler. 
sideration  of  Crown  Cases  Reserved.  — 

Montague  Bebe,  Recorder  of  Southampton.  ' 

Fafsepretenoes. 

Bullen,  for  the  prisoner.— The  prisoner  was  indicted  and  con- 
victed  for  the  misdemeanor  of  attempting  to  obtain  money  by 
false  pretences.  The  conviction  cannot  be  sustained,  because  the 
prosecutor,  at  the  time  he  parted  with  his  money,  knew  that  the 
pretences  were  false. ,  The  case  in  that  respect  was  like  Reg.  v. 
Mills,  where  it  was  held  that  a  statement  by  the  prisoner  that  he 
had  done  more  work  than  was  the  fact,  and  so  obtaining  more 
pay  than  he  was  entitled  to,  the  prosecutor  at  the  time  being 
aware  of  the  true  amount  of  work  done  by  the  prisoner,  and  that 
the  prisoner  was  making  a  knowingly  false  overcharge,  was  not 
obtaining  money  by  false  pretences  within  the  statute.  So  again 
in  Reg.  v.  Collins  (L.  &  U.  471 ;  9  Cox  Crim.  Cas.  497)  it  was 
held  that  a  person  could  not  be  convicted  of  an  attempt  to  pick  a 
pocket  if  there  was  nothing  in  it,  and  so  a  larceny  could  not  be 
committed.  In  the  present  case  it  was  impossible  to  deceive  by 
the  letter  of  the  23rd  of  October,  as  the  prosecutor  knew  the  state- 
ments contained  in  it  to  be  untrue.  As,  therefore,  the  statutable 
misdemeanor  could  not  have  been  committed,  the  prisoner  could 
not  be  convicted  of  attempting  to  commit  it.  No  doubt  there  was 
the  intent  to  commit  it,  but  the  attempt  is  a  different  thing. 
[Blackburn,  J. — You  may  attempt  to  steal  from  a  man  who  is  too 
strong  to  permit  you.  Mellob,  tf . — Or  an  attempt  may  be  made 
to  steal  a  watch  that  is  too  strongly  fastened  by  a  guard.  Here 
the  prosecutor  had  the  money,  and  was  capable  of  being  deceived, 
and  the  prisoner  attempted  to  deceive  him.] 

0.  B.  Russell,  for  the  prosecution,  was  not  called  upon  to 
argue. 

Kbllt,  G.B. — ^This  is  an  attempt  by  the  prisoner  to  obtain 
money  by  false  pretences  which  might  have  been  so  obtained. 
The  money  was  not  so  obtained  because  the  prosecutor  remem- 
bered something  which  had  been  told  him  previously.  In  my 
opinion,  as  soon  as  ever  the  letter  was  put  into  the  post  the 
offence  was  committed. 

The  rest  of  the  Court  concurred. 

Oonviction  affirmed. 
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COUET  OP  CRIMINAL  APPEAL. 

(Before  Kelly,  C.B.,  Martin,  B.,  Blackburn,  J.,  Mbllor,  J., 

and  M.  Smith,  J.) 

June  4,  1870. 
Beg.  v.  HADFiSLD.(a) 

Obstruction  of  railway — Alteratimi  of  sx^nah — 
24  ^  25  Vict.  c.  97,  s,  36. 

A  drunken  man  got  v/pmi  a  railway  and  altered  the  signals,  and 

tJierehy  caused  a  luggage  train  to  pull  up  and  proceed  at  a  veiy 

slo\o  pace : 
Held   {Martin,   B,,  dvisentiente) ,  that  this  was  a  causing  of  an 

engine  and  carriage  using  a  railway  to  he  obstructed  within  the 

meaning  of  tlie  24  ^'  25  Vict,  c,  97,  s,  36. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Deputy- 
Chairman  of  the  Court  of  Quarter  Sessions  for  the  County 
of  Chester. 

The  prisoner  was  tried  before  me  at  the  Quarter  Sessions  for 
the  county  of  Chester,  held  by  adjournment  at  Knutsford,  on  the 
22nd  of  February,  1870,  upon  the  following  indictment,  which  was 
framed  upon  the  36th  section  of  the  stat.  24  &  25  Vict.  c.  97. 

Chester,)  The  jurors  for  our  Sovereign  Lady  the  Queen  upon 
to  wit.  (  their  oath  present,  that  Joseph  William  Hadfield, 
on  the  14th  of  January,  1870,  by  a  certain  unlawful  act,  to  wit, 
by  unlawfully  interfering  with  and  changing  certain  signals  in  use 
upon  a  certain  railway  called  the  Manchester,  Sheffield,  and 
Lincolnshire  Railway,  in  the  township  of  Dukinfield,  in  the  said 
county  of  Chester,  unlawfully  and  wilfully  did  obstruct  and  cause 
to  be  obstructed  a  certain  engine  and  carriages  then  using  such 
railway,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
Crown,  and  dignity. 

Second  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Joseph  William  Hadfiehi^ 
on  the  day  and  year  aforesaid,  unlawfully  and  wilfully  did  obstruct 

(a)  Reported  by  John  Thomfbon,  Esq.,  Barriater-at-Law. 
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and  caase  to  be  obstructed  a  certain  engine  and  carriages  then        ^■®- 
using  a  certain  railway,  called  the  Manchester,  Sheffield,  and     Hadwbld. 

Lincolnshire  Railway,  in  the   said  township  of  Dukinfield  and        

county  of  Chester,  against  the  form  of  the  statute  in  such  case        |^- 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the  obstruction  oj 
Queen^  her  Crown,  and  dignity.  railway. 

On  behalf  of  the  prosecution,  it  was  proved  that  at  about  eleven 
o'clock  on  the  night  of  the  14th  of  January  last,  the  clerk  in 
charge  of  the  Dukinfield  Station  of  the  Manchester,  Sheffield, 
and  Lincolnshire  Railway,  locked  up  all  the  doors  of  that  station. 
He  had  just  previously  dispatched  the  last  train  timed  to  stop  at 
that  station,  and  had  seen  that  all  persons,  passengers,  and  others 
had  left  the  station.  He  then  arranged  the  signals  for  the  night. 
There  was  a  semaphore  signal  on  the  platform,  having  several 
arms,  with  a  separate  lever  to  work  each  arm,  and  there  were  two 
signals  at  about  200  yards  distance  from  and  on  either  side  of  the 
station,  one  on  the  "  up ''  line  and  the  other  on  the  '^  down  "  line, 
and  both  worked  by  levers  from  the  platform  at  the  station.  The 
clerk  put  out  the  lights  of  the  semaphore  signal  and  placed  the 
arms  down  to  indicate  the  lines  ''  all  clear,''  and  the  two  distant 
signals  he  arranged  so  as  to  show  white  lights,  also  indicating  that 
the  lines  were  clear.  He  went  to  bed  on  the  premises,  and  in  a 
few  minutes  heard  a  knocking  at  the  station  door,  and  immediately 
afterwards  he  heard  a  person,  who  subsequently  turned  out  to  be 
the  prisoner,  climbing  over  a  door  in  the  wall  of  the  station.  The 
clerk  heard  the  prisoner  walk  along  the  platform  towards  the 
semaphore  signal  and  rattle  the  levers.  He  then  looked  out  of 
the  window  and  saw  that  one  arm  of  the  signal  was  at  right 
angles  with  the  post,  and  another  at  an  acute  angle,  the  former 
signifying  "danger,"  the  latter  "caution."  He  went  out  and 
found  the  prisoner  outside  the  station  near  to  some  steps  leading 
to  the  door  over  which  he  had  climbed  to  get  into  the  station. 
The  prisoner  was  not  sober ;  and  having  been  told  by  the  clerk 
that  he  had  been  seen  meddling  with  the  signals,  he  ran  away,  but 
was  followed  by  the  clerk,  who  overtook  him  and  gave  him  into 
custody.  On  his  way  back  to  the  station  the  clerk  saw  a  goods 
train,  which  under  ordinary  circumstances  would  have  passed 
through  Dukinfield  station  without  slackening  speed,  moving 
slowly  through  the  station  on  the  ''up"  line,  and  on  arriving  at 
the  station  he  saw  that  both  the  distant  signals  showed  red  lights 
indicating  ''danger/'  and  that  all  the  levera  of  the  semaphore  had 
been  altered. 

It  appeared  from  the  evidence  of  the  driver  of  the  goods  train 
that  he  had  observed  the  distant  signal  on  the  "  up"  line  showing 
the  red  light,  and  that  in  consequence  he  shut  off  steam  and 
approached  the  Dukinfield  station  cautiously,  and  that  at  the 
station  he  brought  the  train  "  very  near  to  a  stand,  and  could 
have  come  to  a  stand  at  any  moment ;"  but,  seeing  no  one  on  the 
platform^  he  passed  on. 
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Rbg.  It  was  also  proved  that  the   mail  train  going   in   the   same 

Hadvibld     direction  and  on  the  same  rails  as  the  goods  train  was  due  at 

Dukinfield  station  in  about  half  an  hour  after  the  goods  train  so 

1870.        passed  through  the  station. 
Obst    T'onof      "^^  *^®  close  of  the  evidence  for  the  Crown  it  was  objected  by 
railway.      the  counsel   for  the  prisoner  that  the  case  was  not  within  the 
above-mentioned  section,  as  the  facts  proved  did  not  amount  to 
an  "  obstruction  ^^  within  the  meaning  of  the  section. 

I,  however,  left  the  case  to  the  jury,  reserving  the  question 
hereby  raised  for  the  opinion  of  this  Court,  and  the  jury  found  the 
prisoner  guilty. 

Judgment  was  respited,  and  the  prisoner  was  discharged  upon, 
entering  into  his  own  recognisance  to  come  up  to  receive  judg- 
ment when  called  upon. 

The  opinion  of  the  Court  for  the  Consideration  of  Crown  Cases 
Reserved  is  requested  as  to  whether  upon  the  above  facts  the 
prisoner  was  properly  convicted. 

Haert  Mainwaeing, 
Depuiy-Chairman  of  Quarter  Sessions 
for  the  County  of  Chester. 

The  stat.  24  &  25  Vict.  c.  97,  s.  36,  enacts,  that  ''whosoever, 
by  any  unlawful  act,  or  by  any  wilftil  omission  or  neglect,  shall 
obstruct  or  cause  to  be  obstructed  any  engine  or  carriage  using 
any  railway,  or  shall  aid  or  assist  therein,  shall  be  guilty  of  a 
misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceed- 
ing  two  years,  with  or  without  hard  labour.''  Sect.  35 :  "  Who- 
soever shall  unlawfolly  and  intentionally  put,  place,  cast,  or  throw 
upon  or  across  any  railway  any  wood,  stone,  or  other  matter  or 
thing,  or  shall  unlawfully  and  maliciously  take  up,  remove,  or 
displace  any  rail,  sleeper,  or  other  matter  or  thing  belonging  to 
any  railway,  or  shall  unlawfully  and  maliciously  turn,  move,  or 
divert  any  points  or  other  machinery  belonging  to  any  railway — 
or  shall  unlawfully  and  maliciously  make  or  show,  hide,  or  remove 
any  signal  or  light  upon  or  near  to  any  railway — or  shall  unlaw- 
fully and  maliciously  do  or  cause  to  be  done  any  other  matter  or 
thing  with  intent  in  any  of  the  cases  aforesaid  to  obstruct,  upset, 
overthrow,  injure,  or  destroy  any  engine,  tender,  carriage,  or 
truck  using  such  railway,  shall  be  guilty  of  felony.'' 

No  counsel  appeared  to  argue  for  the  prisoner. 

Horatio  Lloyd  for  the  prosecution. — ^The  conviction  was  right. 
This  was  an  obstruction  within  the  meaning  of  sect.  36. 
[Martin,  B. — I  think  this  was  a  case  within  sect.  35,  but  not 
within  sect.  86.  Such  an  act  is  not  an  obstruction  of  an  engine 
or  carriage  within  the  ordinary  meaning  of  language.  The 
stopping  of  the  train  was  not  the  direct  consequence  of  the  act 
done.] 

KsLLY^  C.B. — ^I  entertain  no  doubt  about  this  case.      Imme- 
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diately  afler^  by  the  act  of  this  man^  the  signals  were  changed^  a        Reg. 
luggage  train  passed,  but  he  caused  it  to  pass  so  slowly  as  to  be  **• 

nearly  at  a  standstill,  and,  further,  it  appears  that  the  mail  train        

would  have  reached  the  station   in    half  an  hour,  and  serious        1870. 
mischief  might  have  resulted.     In  my  opinion  this  was  just  as        — : 
much  obstructing  the  train  as  if  he  had  put  a  log  of  wood  across      railwM, 
the  railway.     I  think  it  was  a  direct  act  of  obstruction. 

Martin,  B. — I  am  inclined  to  be  of  a  contrary  opinion.  It 
appears  to  me  to  be  a  straining  of  the  Act  of  Parliament,  and  to 
carry  it  further  than  what  it  enacts.  The  obstruction  mentioned 
jn  the  Act  is  an  obstruction  of  an  engine  or  carriage  using  the 
railway.  In  this  case  the  act  done  was  not  in  respect  either  of  the 
engine  or  carriages,  but  one  which  merely  induced  the  driver  to 
go  slowly. 

BiiACKBUEN,  J. — My  opinion  is  that  this  was  an  obstruction 
within  the  meaning  of  the  Act.  By  sect.  35  the  doing  of  certain 
things  maliciously  and  with  intent  to  obstruct,  Ac,  any  engine, 
tender,  carriage,  or  truck  is  made  a  felony.  Then  sect.  36  enacts, 
that  "  whosoever,  by  any  unlawful  act,  or  by  any  wilful  omission  or 
neglect,  shall  obstruct  or  cause  to  be  obstructed  any  engine  or 
carriage  using  any  railway,  or  shall  aid  and  assist  therein,  shall 
be  guilty  of  a  misdemeanor,^'  which  is  a  much  smaller  offence. 
There  the  doing  of  any  unlawful  act,  and  thereby  obstructing  any 
engine  or  carriage,  although  not  intending  to  do  so,  is  made  a 
misdemeanor.  On  the  evidence  it  appears  that  a  drunken  man 
got  upon  the  railway,  and  turned  the  signals,  the  effect  of  which 
was  to  stop,  or  cause  to  go  very  slowly,  a  luggage  train,  and 
thereby  the  whole  machinery  and  working  of  the  railway  were 
altered  for  a  time.  Can  that  be  said  to  be  an  obstruction  ?  I 
think  anything  which  has  the  effect  of  preventing  a  train  going 
on  at  its  ordinary  speed  would  be  an  obstruction  within  the 
meaning  of  the  Act. 

Mbllor,  J. — Sect.  35  defines  a  number  of  unlawful  acts,  which, 
if  done  with  intent  to  obstruct  any  engine  or  carriage,  constitute 
felony.  Then  sect.  36,  instead  of  repeating  those  acts,  says, 
whosoever,  by  any  unlawful  act,  shall  obstruct,  or  cause  to  be 
obstructed,  any  engine  or  carriage,  shall  be  guilty  of  a  misde- 
meanor. I  think  sect.  36  was  intended  to  include  such  an  act  as 
that  done  by  the  prisoner. 

M.  Smith,  J. — I  think  that  an  unlawful  act,  by  which  railway 
signals  are  altered,  and  a  train  is  stopped  or  checked  in  its  course, 
is  a  causing  to  be  obstructed  within  sect.  36.  Sect.  85  throws 
light  on  sect.  36  on  the  very  point  under  discussion.  I  think  the 
conviction  was  right. 

Oanviction  affirmed. 
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It  was  further  proved  that  in  the  year  1867  the  prisoner  had         Reo. 
)een  convicted  of  larceny.  **• 

It  was  also  proved  that  he  had  received  the  goods  which  were        _^^'*' 
he  subject  of  the  indictment,  and  that  those  goods  were  stolen.  1870. 

I  told  the  jury  that  the  Legislature  must  be  taken  to  have        — t. 
ntended  that  the  notice  should  have  the  operation  which,  upon  ^^^^^  g^!!^- 
ihe  face  of  it,  it  purported  to  have,  and  that  the  prisoner  ought      Evidence. 
X)  be  deemed  to  have  known  such  goods  to  have  been  stolen  until 
ae  proved  the  contrary. 

The  prisoner  was  not  defended  by  counsel,  but,  entertaining 
loubts  whether  the  above  direction  was  right,  I  reserved  a  case 
for  the  opinion  of  this  Court,  and  admitted  the  prisoner  to  bail. 

The  question  for  the  opinion  of  the  court  is  whether  my 
direction  to  the  jury  was  right. 

Hardingb  S.  Gipfard,  Commissioner,  &c. 

No  counsel  appeared  on  either  side. 

Kelly,  C.B. — It  appears  that  the  learned  commissioner,  in 
directing  the  jilry  as  he  did,  acted  on  an  erroneous  report  as  to  what 
Keating,  J,,  had  ruled  in  a  similar  case,  (a)  We  think  that  the 
statute  does  not  give  the  notice  the  operation  that  the  learned  com- 
missioner told  the  jury  it  had  given  to  it,  and  that  the  conviction 
must  be  quashed. 

Conviction  quashed. 

proving  that  such  person  knew  the  goods  to  be  stolen  which  form  the  subject  of  the 
proceedings  taken  against  him.  Any  constable  or  police-officer  may,  if  authorised  so 
to  do  in  writing  by  a  chief  officer  of  police,  enter  any  house,  shop,  warehouse,  yard, 
or  other  premises  in  search  of  stolen  goods,  and  make  such  search  and  seize  and 
secure  any  property  he  may  believe  to  have  been  stolen,  in  such  manner  as  he 
would  be  authorised  to  do  if  he  had  a  search  warrant,  and  the  property  seized,  if  any, 
correspond  to  the  property  described  in  such  search  warrant ;  provided  that  in  every 
case  in  which  any  property  is  seized,  the  person  on  whose  premises  it  was  at  the  time 
of  seizure,  or  the  person  from  whom  it  was  taken  if  other  than  the  person  on  whose 
premises  it  was,  shall,  unless  previously  charged  with  receiving  the  same,  knowing  it 
to  have  been  stolen,  be  summoned  within  three  days  before  a  justice  of  the  peaco  or 
other  competent  magistrate  to  account  for  his  possession  of  such  property,  and  such 
juBtice  or  other  magistrate  shall  make  such  order  respecting  the  disposal  of  such 
property  as  the  justice  of  the  case  may  require ;  and  it  shall  be  lawful  for  any  chief 
officer  of  police  to  give  such  authority  as  aforesaid  in  the  following  cases  :  First,  when 
such  premises  are  at,  or  have  been  within  eighteen  months  of,  the  time  of  such  search 
in  the  occupation  of  any  person  who  has  been  convicted  of  receiving  stolen  property 
or  of  harbouring  thieves.  Seeondly,  when  such  premises  are  at  the  time  of  snob 
search  in  the  occupation  of  any  person  who  has  been  convicted  of  any  offence 
involving  fraud  or  dishonesty,  and  punishable  by  penal  servitude  or  imprisonment. 
And  it  shall  not  be  necessary  for  such  chief  officer  of  police  in  giving  such  authority 
to  specify  any  particular  property ;  but  he  may  give  such  authority  if  he  has  reason 
to  believe  generally  that  such  premises  are  being  made  a  receptacle  for  stolen  goods." 
(a)  The  case  is  Reg.  v.  Hartpood,  for  a  correct  report  of  which  see  ctntey  p.  388. 
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COURT  OP  CRIMINAL  APPEAL. 

June  4,  1870. 

(Boforo  Kbllt^  C.6.,  Martin^  B.,  Blaokbubn^  J.^  Mellob^  J.,  and 

M.  Smith,  J.) 

Reg.  v.  John  Davis,  (a) 

Habitual  Criminals  Act,  1869,  8.  11 — Receiver  of  stolen  goods — 

Prev-unis  conviction — Notice  to  pi'isoner, 

A  notice  to  a  person  charged  with  feloniously  re^eivin^  stolen  goods 
nntW  sect,  II  of  S2  ^-33  Vict,  c,  99  {the  Habitual  Criminals 
Act)  that  proof  is  intended  to  be  given  against  him  of  a  previous 
conviction,  and  that  he  will  be  deemed  to  have  known  such  goods 
to  have  beejb  stolen  until  he  has  proved  the  contrary,  does  not 
dispense  with  evidence  of  guilty  knowledge  on  the  part  of  the 
prosecution. 

CASE   reserved  for  the  opinion  of  this    Court   by  Hardinge 
S.  Giffard,  Esq.,  Q.C.,  sitting  as  Commissioner,  &c. 
John  Davis  was  tried  and  convicted  before   me  at  the   last 
assizes  for  the  county  of  Glamorgan  upon  an  indictment  charging 
him  with  receiving  stolen  goods  knowing  them  to  be  stolen. 

At  the  trial  a  notice  under  the  11th  section  of  the  32  &  33 
Vict.  c.  99(6)  was  proved  to  have  been  duly  served  upon  the 
prisoner. 

(a)  Reported  by  JoHif  THOMPBOif,  Esq^  Barri8ter>at-Law. 

(b)  The  Stat.  82  &  33  Vict.  c.  99,  s.  11,  exiftcts  that— **  Where  any  person  who, 
either  before  or  after  the  passing  of  this  Act,  has  been  prerionsly  convicted  of  any 
offence  speciiied  in  the  first  schedule  hereto  [^First  schedule, — ^Any  felony  not 
punishable  with  death  also^  or  the  offence  of  ottering  false  or  counterfeit  coin,  or 
of  possessing  counterfeit  gold  or  silver  coin,  or  the  offence  of  obtaining  goods  or 
money  by  false  pretences,  or  the  offence  of  conspiracy  to  defraud,  or  misdemeanor, 
under  sect.  58  of  24  &  25  Vict.  o.  96]  and  involving  fraud  or  dishonesty,  is  found 
in  the  possession  of  stolen  goods,  eyidenoe  of  soch  previnus  conviction  shall  be 
admissible  as  evidence  of  his  knowledge  that  such  goods  have  been  stolen*;  and  in 
any  proceedings  that  may  be  taken  against  him  as  receiver  of  stolen  goods,  or  other- 
wise in  relation  to  his  having  been  found  in  possession  of  such  goods,  proof  may  be 
given  of  his  previous  conviction  before  evidence  is  given  of  his  haying  been  found  in 
possession  of  such  stolen  goods  ;  provided  that  not  less  than  seven  days*  notice  shall 
be  g^ven  to  such  person  that  proof  is  intended  to  be  given  of  his  previous  conviction, 
and  that  ho  will  be  deemed  to  have  known  such  goods  to  have  been  stolen  until  he 
has  proved  the  contrary.  Moreover,  where  proceedings  are  taken  against  any  person 
for  having  in  his  possession  stolen  goods,  evidence  may  bo  given  that  there  were  found 
in  the  possession  of  such  person  other  goods  stolen  within  the  preceding  period  of 
twelve  inonths,  and  sqoh  evidence  may  be  taken  into  consideration  for  the  purpose  of 
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It  was  further  proved  that  in  the  year  1867  the  prisoner  had         Reo. 
been  convicted  of  larceny. 

It  was  also  proved  that  he  had  received  the  g|Oods  which  were 
the  subject  of  the  indictment,  and  that  those  goods  were  stolen.  1870. 

I  told  the  jury  that  the  Legislature  must  be  taken  to  have        — r. 
intended  that  the  notice  should  have  the  operation  which,  upon  gtoiJ^^^^. 
the  face  of  it,  it  purported  to  have,  and  that  the  prisoner  ought      Evidence. 
to  be  deemed  to  have  known  such  goods  to  have  been  stolen  until 
he  proved  the  contrary. 

The  prisoner  was  not  defended  by  counsel,  but,  entertaining  * 
doubts  whether  the  above  direction  was  right,  I  reserved  a  case 
for  the  opinion  of  this  Court,  and  admitted  the  prisoner  to  bail. 

The  question  for  the  opinion  of  the  court  is  whether  my 
direction  to  the  jury  was  right. 

Habdinoe  S.  Gippard,  Commissioner,  &c. 

No  counsel  appeared  on  either  side. 

Kellt,  C.B. — It  appears  that  the  learned  commissioner,  in 
directing  the  jilry  as  he  did,  acted  on  an  erroneous  report  as  to  what 
Keating,  X,  had  ruled  in  a  similar  case,  (a)  We  think  that  the 
statute  does  not  give  the  notice  the  operation  that  the  learned  com- 
missioner told  the  jury  it  had  given  to  it,  and  that  the  conviction 
must  be  quashed. 

Conviction  quashed. 

proving  that  snch  person  knew  the  goods  to  be  stolen  which  form  the  subject  of  the 
proceedings  taken  against  him.  Any  constable  or  police-officer  may,  if  authorised  so 
to  do  in  writing  by  a  chief  officer  of  police,  enter  any  house,  shop,  warehouse,  yard, 
or  other  premises  in  search  of  stolen  goods,  and  make  such  search  and  seize  and 
secure  any  property  he  may  believe  to  have  been  stolen,  in  such  manner  as  he 
would  be  anUiorised  to  do  if  he  had  a  search  warrant,  and  the  property  seized,  if  any, 
correspond  to  the  property  described  in  such  search  warrant ;  provided  that  in  every 
case  in  which  any  property  is  seized,  the  person  on  whose  premises  it  was  at  the  time 
of  seizure,  or  the  person  from  whom  it  was  taken  if  other  than  the  person  on  whose 
premises  it  was,  shall,  unless  previously  charged  with  receiving  the  same,  knowing  it 
to  have  been  stolen,  be  summoned  within  three  days  before  a  justice  of  the  peaco  or 
other  competent  magistrate  to  account  for  his  possession  of  such  property,  and  such 
justice  or  other  magistrate  shall  make  such  order  respecting  the  disposal  of  such 
property  as  the  justice  of  the  case  may  require ;  and  it  shall  be  lawful  for  any  chief 
officer  of  police  to  give  such  authority  as  aforesaid  in  the  following  cases  :  First,  when 
such  premises  are  at,  or  have  been  within  eighteen  months  of,  the  time  of  such  search 
in  the  occupation  of  any  person  who  has  been  convicted  of  receiving  stolen  property 
or  of  harbouring  thieves.  Secondly,  when  such  premises  are  at  the  time  of  such 
search  in  the  occupation  of  any  person  who  has  been  convicted  of  any  offence 
involving  fraud  or  dishonesty,  and  punishable  by  penal  servitude  or  imprisonment. 
And  it  shall  not  be  necessary  for  such  chief  officer  of  police  in  giving  such  authority 
to  specify  any  particular  property ;  but  he  may  give  such  authority  if  he  has  reason 
to  believe  generally  that  such  premises  are  being  made  a  receptacle  for  stolen  goods." 
(a)  The  case  is  fUg.  v.  Harwood^  for  a  correct  report  of  which  see  ante^  p.  888. 
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COURT  OP  CRIMINAL  APPEAL. 

June  4,  1870. 

(Before  Kblly^  C.B.,  Martin,  B.,  Blackburn,  J.,  Mellor^  J.,  and 

M.  Smith,  J.) 

Reg.  v.  John  Davis. (a) 

Habitual  Cinminals  Act,  1869,  8,  11 — Receiver  of  stolen  goods — 

Previovs  conviction — Notice  to  pinsoner. 

A  notice  to  a  person  charged  with  feloniously  re^vin^  stolen  goods 
under  sect.  11  q/"  32  ^33  Vict,  c.  99  (the  Habitual  CriminaU 
Act)  that  proof  is  intended  to  be  given  against  him  of  a  previous 
conviction,  and  that  he  will  be  deemed  to  have  known  such  goods 
to  have  been  stolen  until  he  has  proved  the  contramf,  does  not 
dispense  with  evidence  of  guilty  knowledge  on  the  part  of  the 
prosecution. 

CASE   reserved  for  the  opinion  of  this   Court  by  Hardinge 
S.  Giffard,  Esq.,  Q.C.,  sitting  as  Commissioner,  &c. 
John  Davis  was  tried  and  convicted  before   me  at  the   last 
assizes  for  the  county  of  Glamorgan  upon  an  indictment  charging 
him  with  receiving  stolen  goods  knowing  them  to  be  stolen. 

At  the  trial  a  notice  under  the  11th  section  of  the  32  &  33 
Vict.  c.  99(6)  was  proved  to  have  been  duly  served  upon  the 
prisoner. 

(a)  Reported  by  John  Thompboit,  Eaq^  Barrister-at-Law. 

(b)  The  Btat.  82  &  38  Vict.  c.  99,  s.  11,  enacts  that— *' Where  any  person  who, 
either  before  or  after  the  passing  of  this  Act,  has  been  prerioosly  convicted  of  any 
offence  specified  in  the  first  schedule  hereto  [^Firat  schedule. — ^Any  felony  not 
punishable  with  death  also,  or  the  offence  of  uttering  false  or  counterfeit  coin,  or 
of  possessing  counterfeit  gold  or  silver  coin,  or  the  offence  of  obtaining  goods  or 
money  by  false  pretences,  or  the  offence  of  conspiracy  to  defraud,  or  misdemeanor, 
under  sect.  58  of  24  &  25  Vict.  c.  96]  and  involving  fraud  or  dishonesty,  is  found 
in  the  possession  of  stolen  goods,  evidence  of  sach  previous  conviction  shall  be 
admissible  as  evidence  of  his  knowledge  that  such  goods  have  been  stolen-;  and  in 
any  proceedings  that  may  be  taken  against  him  as  receiver  of  stolen  goods,  or  other- 
wise in  relation  to  his  having  been  found  in  possession  of  such  goods,  proof  may  be 
given  of  his  previous  conviction  before  evidence  is  given  of  his  having  been  found  in 
possession  of  such  stolen  goods  ;  provided  that  not  less  than  seven  days*  notice  shall 
be  given  to  such  person  that  proof  is  intended  to  be  given  of  his  previous  conviction, 
and  that  he  will  be  deemed  to  have  known  such  goods  to  have  been  stolen  until  he 
has  proved  the  contrary.  Moreover,  where  proceedings  are  taken  against  any  person 
for  having  in  his  possession  stolen  goods,  evidence  may  be  given  that  there  were  found 
in  the  possesaion  of  such  person  other  goods  stolen  within  the  preceding  period  of 
twelve  inonihs,  and  such  evidence  may  be  taken  into  Qonsid^ration  for  the  purpoee  of 
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It  was  further  proved  that  in  the  year  1867  the  prisoner  had         Reo. 
been  convicted  of  larceny.  ^  ^j 

It  was  also  proved  that  he  had  received  the  goods  which  were 
the  subject  of  the  indictment,  and  that  those  goods  were  stolen.  1870. 

I  told  the  jury  that  the  Legislature  must  be  taken  to  have        — r. 
intended  that  the  notice  should  have  the  operation  which,  upon  ^^^f^  g!^. 
the  face  of  it,  it  purported  to  have,  and  that  the  prisoner  ought      Evidence. 
to  be  deemed  to  have  known  such  goods  to  have  been  stolen  until 
he  proved  the  contrary. 

The  prisoner  was  not  defended  by  counsel,  but,  entertaining ' 
doubts  whether  the  above  direction  was  right,  I  reserved  a  case 
for  the  opinion  of  this  Court,  and  admitted  the  prisoner  to  bail. 

The  question  for  the  opinion  of  the  court  is  whether  my 
direction  to  the  jury  was  right. 

Hardinob  S.  Gippard,  Commissioner,  &c. 

No  counsel  appeared  on  either  side. 

Kellt,  C.B. — It  appears  that  the  learned  commissioner,  in 
directing  the  jilry  as  he  did,  acted  on  an  erroneous  report  as  to  what 
Keating,  J,,  had  ruled  in  a  similar  case,  (a)  We  think  that  the 
statute  does  not  give  the  notice  the  operation  that  the  learned  com- 
missioner told  the  jury  it  had  given  to  it,  and  that  the  conviction 
must  be  quashed. 

Conviction  quashed. 

proving  that  sneh  person  knew  the  goods  to  be  stolen  which  form  the  subject  of  the 
proceedings  taken  against  him.  Any  constable  or  police-officer  may,  if  authorised  so 
to  do  in  writing  by  a  chief  officer  of  police,  enter  any  house,  shop,  warehouse,  yard, 
or  other  premises  in  search  of  stolen  goods,  and  make  such  search  and  seize  and 
secure  any  property  he  may  belieye  to  have  been  stolen,  in  such  manner  as  he 
would  be  authorised  to  do  if  he  had  a  search  warrant,  and  the  property  seized,  if  any, 
correspond  to  the  property  described  in  such  search  warrant ;  provided  that  in  every 
case  in  which  any  property  is  seized,  the  person  on  whose  premises  it  was  at  the  time 
of  seizure,  or  the  person  from  whom  it  was  taken  if  other  than  the  person  on  whose 
premises  it  was,  shall,  unless  previously  charged  with  receiving  the  same,  knowing  it 
to  have  been  stolen,  be  summoned  within  three  days  before  a  justice  of  the  peace  or 
other  competent  magistrate  to  account  for  his  possession  of  such  property,  and  such 
justice  or  other  magistrate  shall  make  such  order  respecting  the  disposal  of  such 
property  as  the  justice  of  the  case  may  require  ^  and  it  shall  be  lawful  for  any  chief 
officer  of  police  to  give  such  authority  as  aforesaid  in  the  following  cases  :  First,  when 
such  premises  are  at,  or  have  been  within  eighteen  months  of,  the  time  of  such  search 
in  the  occupation  of  any  person  who  has  been  convicted  of  receiving  stolen  property 
or  of  harbouring  thieves.  Seeondly,  when  such  premises  are  at  the  time  of  snob 
search  in  the  occupation  of  any  person  who  has  been  convicted  of  any  offence 
involving  fraud  or  dishonesty,  and  punishable  by  penal  servitude  or  imprisonment. 
And  it  shall  not  be  necessary  for  such  chief  officer  of  police  in  giving  such  authority 
to  specify  any  particular  property ;  but  he  may  give  such  authority  if  he  has  reason 
to  believe  generally  that  such  premises  are  being  made  a  receptacle  for  stolen  goods." 
(a)  The  case  is  Reg,  v.  Harwood,  for  a  correct  report  of  which  see  ante^  p.  888. 
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COURT  OP  CRIMINAL  APPEAL. 
June  4,  1870. 

(Beforo  Kbllt^  C.B.^  Martin^  6.,  Blaokbubk,  J.,  Msllob^  J.,  and 

M.  Smith,  J.) 

Reo.  v.  John  DAvi8.(a) 

Habitual  Criminals  Act,  1869,  s.  11 — Receiver  of  stolen  goods — 

Previous  conviction — Notice  to  prisoner, 

A  notice  to  a  person  charged  with  feloniously  receiving  stolen  goods 
ny\d^  sect,  11  q/"  32  ^  33  Vict.  c.  99  {the  Habitual  Criminah 
Act)  that  proof  is  intended  to  be  given  against  him  of  a  previous 
conviction,  and  that  he  will  be  deemed  to  have  known  such  goods 
to  have  been  stolen  until  he  has  proved  the  contra/ry,  does  not 
dispense  with  evidence  of  guilty  knowledge  on  the  part  of  the 
prosecution. 

CASE   reserved  for  the  opinion  of  this    Court   by  Hardinge 
S.  Giffard,  Esq.,  Q.C.,  sitting  as  Commissioner,  &c. 
John  Davis  was  tried  and  convicted  before    me  at  the   last 
assizes  for  the  county  of  Glamorgan  upon  an  indictment  charging 
him  with  receiving  stolen  goods  knowing  them  to  be  stolen. 

At  the  trial  a  notice  under  the  11th  section  of  the  32  &  33 
Vict.  c.  99(6)  was  proved  to  have  been  duly  served  upon  the 
prisoner. 

(a)  Reported  by  John  Thompboit,  Esq.,  Barrister-at-Law. 

(h)  The  Btat.  82  &  33  Vict.  o.  99,  b.  11,  enacts  that->"  Where  any  person  who, 
either  before  or  after  the  passing  of  this  Act,  has  been  prerioosly  convicted  of  any 
ofifence  speciiied  in  the  first  schedule  hereto  [First  schedule.. — ^Any  felony  not 
punishable  with  death  also,  or  the  ofifence  of  uttering  false  or  counterfeit  coin,  or 
of  possessing  counterfeit  gold  or  silver  coin,  or  the  ofifence  of  obtaining  goods  or 
money  by  false  pretences,  or  the  ofifence  of  conspiracy  to  defraud,  or  misdemeanor, 
under  sect.  58  of  24  ft  25  Vict.  c.  96]  and  involving  fraud  or  dishonesty,  is  found 
in  the  possession  of  stolen  goods,  evidence  of  soch  previous  oonvtotion  shall  be 
admissible  as  evidence  of  his  knowledge  that  such  goods  have  been  stolen*;  and  in 
any  proceedings  that  may  be  taken  against  him  as  receiver  of  stolen  goods,  or  other- 
wise in  relation  to  his  having  been  found  in  possession  of  such  goods,  proof  may  be 
given  of  his  previous  oonviction  before  evidence  is  given  of  his  having  been  found  in 
possession  of  such  stolen  goods  ;  provided  that  not  less  than  seven  days*  notice  shall 
be  given  to  such  person  that  proof  is  intended  to  be  given  of  his  previous  conviction, 
and  that  he  will  be  deemed  to  have  known  such  goods  to  have  been  stolen  until  he 
has  proved  the  contrary.  Moreover,  where  proceedings  are  taken  against  any  person 
for  having  in  his  possession  stolen  goods,  evidence  may  bo  given  that  there  were  found 
in  the  possession  of  such  person  other  goods  stolen  within  the  preceding  period  of 
twelve  pQonths,  and  sqch  evidence  may  be  taken  into  consideration  for  the  purpooe  of 
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It  was  further  proved  that  in  the  year  1867  the  prisoner  had        Reo. 
been  convicted  of  larceny.  ^• 

It  was  also  proved  that  he  had  received  the  goods  which  were        _^^"' 
the  subject  of  the  indictment,  and  that  those  goods  were  stolen.  1870. 

I  told  the  jury  that  the  Legislature  must  be  taken  to  have        — t. 
intended  that  fcho  notice  should  have  the  operation  which,  upon  ^^^^^^  g^^- 
the  face  of  it,  it  purported  to  have,  and  that  the  prisoner  ought      Evidence. 
to  be  deemed  to  have  known  such  goods  to  have  been  stolen  until 
he  proved  the  contrary. 

The  prisoner  was  not  defended  by  counsel,  but,  entertaining ' 
doubts  whether  the  above  direction  was  right,  I  reserved  a  case 
for  the  opinion  of  this  Court,  and  admitted  the  prisoner  to  bail. 

The  question  for  the  opinion  of  the  court  is  whether  my 
direction  to  the  jury  was  right. 

Habdinge  S.  Gipfard,  Commissioner,  &c. 

No  counsel  appeared  on  either  side. 

Kellt,  C.B. — It  appears  that  the  learned  commissioner,  in 
directing  the  jilry  as  he  did,  acted  on  an  erroneous  report  as  to  what 
Keating,  X,  had  ruled  in  a  similar  case,  (a)  We  think  that  the 
statute  does  not  give  the  notice  the  operation  that  the  learned  com- 
missioner told  the  jury  it  had  given  to  it,  and  that  the  conviction 
must  be  quashed. 

Conviction  quashed. 

proving  that  such  person  knew  the  goods  to  be  stolen  which  form  the  subject  of  the 
proceedings  taken  against  him.  Any  constable  or  police-officer  may,  if  authorised  so 
to  do  in  writing  by  a  chief  officer  of  police,  enter  any  house,  shop,  warehouse,  yard, 
or  other  premises  in  search  of  stolen  goods,  and  make  such  search  and  seize  and 
secure  any  property  he  may  believe  to  have  been  stolen,  in  such  manner  as  he 
would  be  authorised  to  do  if  he  had  a  search  warrant,  and  the  property  seized,  if  any, 
correspond  to  the  property  described  in  such  search  warrant ;  provided  that  in  every 
case  in  which  any  property  is  seized,  the  person  on  whose  premises  it  was  at  the  time 
of  seizure,  or  the  person  from  whom  it  was  taken  if  other  than  the  person  on  whose 
premises  it  was,  shall,  unless  previously  charged  with  receiving  the  same,  knowing  it 
to  have  been  stolen,  be  summoned  within  three  days  before  a  justice  of  the  peace  or 
other  competent  magistrate  to  account  for  his  possession  of  such  property,  and  such 
justice  or  other  magistrate  shall  make  such  order  respecting  the  disposal  of  such 
property  as  the  justice  of  the  case  may  require ;  and  it  shall  be  lawful  for  any  chief 
officer  of  police  to  give  such  authority  as  aforesaid  in  the  following  cases  :  First,  when 
such  premises  are  at,  or  have  been  within  eighteen  months  of,  the  time  of  such  search 
in  the  occupation  of  any  person  who  has  been  convicted  of  receiving  stolen  property 
or  of  harbouring  thieves.  Seeondly,  when  such  premises  are  at  the  time  of  such 
search  in  the  occupation  of  any  person  who  has  been  convicted  of  any  ofiPence 
involving  fraud  or  dishonesty,  and  punishable  by  penal  servitude  or  imprisonment. 
And  it  shall  not  be  necessary  for  such  chief  officer  of  police  in  giving  such  authority 
to  specify  any  particular  property ;  but  he  may  give  such  authority  if  he  has  reason 
to  believe  generally  that  such  premises  are  being  made  a  receptacle  for  stolen  goods." 
(a)  The  case  is  Reg.  v.  Hanoood,  for  a  correct  report  of  which  see  antt,  p.  388. 
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COURT  OP  CRIMINAL  APPEAL. 
June  4,  1870. 

(Before  Kelly,  C.B.,  Martin,  B.,  Blaokbubn,  J.,  Mellob,  J.,  and 

M.  Smith,  J.) 

Reg.  v.  John  Davis. (a) 

Habitual  Criminals  Act,  1869,  s,  11 — Receiver  of  stolen  goods — 

Previous  conviction — Notice  to  prisoner, 

A  not  Us  to  a  person  charged  with  feloniously  receiving  stolen  goods 
under  sect.  11  q/"  82  ^^  83  Vict,  c,  99  {the  Habitual  CrirmnaU 
Act)  that  'proof  is  intended  to  be  given  against  him  of  a  previous 
conviction,  and  that  he  will  be  deemed  to  have  known  such  goods 
to  have  been  stolen  until  he  has  proved  the  contrary,  does  not 
dispense  with  evidence  of  guilty  knowledge  on.  the  part  of  the 
prosecution, 

CASE   rerjerved  for  the  opinion  of  this    Court  by  Hardinge 
S.  Giffard,  Esq.,  Q.C.,  sitting  as  Commissioner,  &c. 
John  Davis  was  tried  and  convicted  before   me  at  the   last 
assizes  for  the  county  of  Glamorran  upon  an  indictment  charging 
him  with  receiving  stolen  goods  Knowing  them  to  be  stolen. 

At  the  trial  a  notice  under  the  11th  section  of  the  32  &  83 
Vict.  c.  99  (t)  was  proved  to  have  been  duly  served  upon  the 
prisoner. 

(a)  Reported  by  JoHif  Thompbon,  Esq^  Burrister-at-Law. 

(b)  The  Btat.  32  &  33  Vict.  c.  09,  8.  11,  enacta  that^—"  Where  any  person  who, 
either  before  or  after  the  passing  of  this  Act,  has  been  preriously  convicted  of  any 
ofifence  specified  in  the  first  schedule  hereto  [^First  schedule. — Any  felony  not 
punishable  with  death  also,  or  the  ofiFence  of  uttering  false  or  counterfeit  coin,  or 
of  possessing  counterfeit  gold  or  silver  coin,  or  the  ofifence  of  obtaining  goods  or 
money  by  false  pretences,  or  the  ofiFence  of  conspiracy  to  defraud,  or  misdemeanorp 
under  sect.  58  of  24  A  25  Vict.  c.  96]  and  involving  fraud  or  dishonesty,  is  found 
in  the  possession  of  stolen  goods,  evidence  of  soch  previous  conviction  shall  be 
admissible  as  evidence  of  his  knowledge  that  such  goods  have  been  stolen-;  and  in 
any  proceedings  that  may  be  taken  against  him  as  receiver  of  stolen  goods,  or  other- 
wise in  relation  to  his  having  been  found  in  possession  of  such  goods,  proof  may  be 
given  of  his  previous  conviction  before  evidence  is  given  of  his  having  been  found  in 
possession  of  such  stolen  goods  ;  provided  that  not  less  than  seven  days*  notice  shall 
be  given  to  such  person  that  proof  is  intended  to  be  given  of  his  previous  conviction, 
and  that  he  will  be  deemed  to  have  known  such  goods  to  have  been  stolen  until  he 
has  proved  the  contrary.  Moreover,  where  proceedings  are  taken  against  any  person 
for  having  in  his  possession  stolen  goods,  evidence  may  be  given  that  there  were  found 
in  the  possession  of  such  person  other  goods  stolen  within  the  preceding  period  of 
twelve  pionths,  and  such  evidence  ma^  be  taken  into  consideration  for  the  purpose  of 
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It  was  further  proved  that  in  the  year  1867  the  prisoner  had         reo. 
been  convicted  of  larceny. 

It  was  also  proved  that  he  had  received  the  goods  which  were 
the  subject  of  the  indictment,  and  that  those  goods  were  stolen.  1870. 

I  told  the  jury  that  the  Legislature  must  be  taken  to  have        — r. 
intended  that  the  notice  should  have  the  operation  which,  upon  ,^o/«i  ocw^- 
the  face  of  it,  it  purported  to  have,  and  that  the  prisoner  ought      Evidence. 
to  be  deemed  to  have  known  such  goods  to  have  been  stolen  until 
he  proved  the  contrary. 

The  prisoner  was  not  defended  by  counsel,  but,  entertaining  * 
doubts  whether  the  above  direction  was  right,  I  reserved  a  case 
for  the  opinion  of  this  Court,  and  admitted  the  prisoner  to  bail. 

The  question  for  the  opinion  of  the  court  is  whether  my 
direction  to  the  jury  was  right. 

Habdinoe  S.  Gippard,  Commissioner,  &c. 

No  counsel  appeared  on  either  side. 

Kellt,  C.B. — It  appears  that  the  learned  commissioner,  in 
directing  the  jilry  as  he  did,  acted  on  an  erroneous  report  as  to  what 
Keating,  X,  had  ruled  in  a  similar  case,  (a)  We  think  that  the 
statute  does  not  give  the  notice  the  operation  that  the  learned  com- 
missioner told  the  jury  it  had  given  to  it,  and  that  the  conviction 
must  be  quashed. 

Conviction  quashed. 

proving  that  snch  person  knew  the  goods  to  be  stolen  which  form  the  subject  of  the 
proceedings  taken  against  hina.  Any  constable  or  police-officer  may,  if  authorised  so 
to  do  in  writing  by  a  chief  officer  of  police,  enter  any  house,  shop,  warehouse,  yard, 
or  other  premises  in  search  of  stolen  goods,  and  make  such  search  and  seize  and 
secure  any  property  he  may  belioTe  to  have  been  stolen,  in  such  manner  as  he 
would  be  authorised  to  do  if  he  had  a  search  warrant,  and  the  property  seized,  if  any, 
correspond  to  the  property  described  in  such  search  warrant ;  provided  that  in  every 
case  in  which  any  property  is  seized,  the  person  on  whose  premises  it  was  at  the  time 
of  seizure,  or  the  person  from  whom  it  was  taken  if  other  than  the  person  on  whose 
premises  it  was,  shall,  unless  previously  charged  with  receiving  the  same,  knowing  it 
to  have  been  stolen,  be  summoned  within  three  days  before  a  justice  of  the  peace  or 
other  competent  magistrate  to  account  for  his  possession  of  such  property,  and  such 
justice  or  other  magistrate  shall  make  such  order  respecting  the  disposal  of  such 
property  as  the  justice  of  the  case  may  require ;  and  it  shall  be  lawful  for  any  chief 
officer  of  police  to  give  such  authority  as  aforesaid  in  the  following  cases  :  First,  when 
such  premises  are  at,  or  have  been  within  eighteen  months  of,  the  time  of  such  search 
in  the  occupation  of  any  person  who  has  been  convicted  of  receiving  stolen  property 
or  of  harbouring  thieves.  Secondly,  when  such  premises  are  at  the  time  of  such 
search  in  the  occupation  of  any  person  who  has  been  convicted  of  any  offence 
involving  fraud  or  dishonesty,  and  punishable  by  penal  servitude  or  imprisonment. 
And  it  shall  not  be  necessary  for  such  chief  officer  of  police  in  giving  such  authority 
to  specify  any  particular  property ;  but  he  may  give  such  authority  if  he  has  reason 
to  believe  generally  that  such  premises  are  being  made  a  receptacle  for  stolen  goods." 
(a)  The  case  is  Reg,  v.  Harwood,  for  a  correct  report  of  which  see  antey  p.  388. 
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COURT  OP  CRIMINAL  APPEAL. 

June  4,  1870. 

(Before  Kelly,  C.B.,  Maetin,  B.,  Blaokbuen,  J.,  Mbllor,  J.,  and 

M.  Smith,  J.) 

Reg.  V,  John  Davis,  (a) 

Habitual  CriTninals  Act,  1869,  8.  11 — Receiver  of  stolen  goods — 

PrevUnis  conviction — Notice  to  prisoner, 

A  notice  to  a  person  charged  with  feloniously  receivirhg  stolen  goodff 
under  sect.  11  q/"  32  ^33  VicL  c.  99  {the  Habitual  Criminah 
Act)  that  proof  is  iii  tended  to  be  given  a^gainst  him  of  a  previous 
conviction,  and  that  he  xoill  be  deemed  to  have  known  such  goods 
to  have  been,  stolen  until  he  has  proved  the  contrary,  does  not 
dispense  with  evidence  of  guilty  knowledge  on  the  part  of  the 
prosecution. 

CASE   rer>erved  for  the  opinion  of  this    Court   by  Hardinge 
S.  Giffard,  Esq.,  Q.C.,  sitting  as  Commissioner,  &c. 
John  Davis  was  tried  and  convicted  before   me  at  the   last 
assizes  for  the  county  of  Glamorgan  upon  an  indictment  charging 
him  with  receiving  stolen  goods  knowing  them  to  be  stolen. 

At  the  trial  a  notice  under  the  11th  section  of  the  32  &  33 
Vict.  c.  99(6)  was  proved  to  have  been  duly  served  upon  the 
prisoner. 

(a)  Reported  by  John  THOMPSOif,  Esq^  BarriBter-at-Law. 

(b)  The  Btat.  32  &  38  Vict.  c.  99,  b.  11,  enacts  that— '*  Where  any  person  who, 
either  before  or  after  the  passing  of  this  Act,  has  been  previously  convicted  of  any 
offence  specified  in  the  first  schedule  hereto  [^First  schecbUe. — ^Any  felony  not 
punishable  with  death  also,  or  the  offence  of  uttering  false  or  oonnterfeit  coin,  or 
of  possessing  counterfeit  gold  or  silver  coin,  or  the  offence  of  obtaining  goods  or 
money  by  false  pretences,  or  the  offence  of  conspiracy  to  defraud,  or  misdemeanor, 
under  sect.  58  of  24  &  25  Vict.  c.  96]  and  involving  fraud  or  dishonesty,  is  found 
in  the  possession  of  stolen  goods,  eyidenoe  of  saoh  previous  oonviction  shall  be 
admissible  as  evidence  of  his  knowledge  that  such  goods  have  been  stolen-;  and  in 
any  proceedings  that  may  be  taken  against  him  as  receiver  of  stolen  goods,  or  other- 
wise in  relation  to  his  having  been  found  in  possession  of  such  goods,  proof  may  be 
given  of  his  previous  conviction  before  evidence  is  given  of  his  having  been  found  in 
possession  of  such  stolen  goods  ;  provided  that  not  less  than  seven  days*  notice  shall 
be  given  to  such  person  that  proof  is  intended  to  be  given  of  hia  previous  oonviction, 
and  that  he  will  be  deemed  to  have  known  such  goods  to  have  been  stolen  until  he 
has  proved  the  contrary.  Moreover,  where  proceedings  are  taken  against  any  person 
for  having  in  his  possession  stolen  goods,  evidence  may  be  given  that  there  were  found 
in  the  possession  of  such  person  other  goods  stolen  within  the  preceding  period  of 
twelve  paonths,  and  such  evidence  ma^  be  taken  into  Qonsid^ration  for  the  purpose  of 
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It  was  further  proved  that  in  the  year  1867  the  prisoner  had        reo. 
been  convicted  of  larceny.  ^• 

It  was  also  proved  that  he  had  received  the  goods  which  were        _^^'* 
the  subject  of  the  indictment,  and  that  those  goods  were  stolen.  1870. 

I  told  the  jury  that  the  Legislature  must  be  taken  to  have        — r. 
intended  that  the  notice  should  have  the  operation  which,  upon  ^^^^^  g!^^. 
the  face  of  it,  it  purported  to  have,  and  that  the  prisoner  ought      Evidence. 
to  be  deemed  to  have  known  such  goods  to  have  been  stolen  until 
he  proved  the  contrary. 

The  prisoner  was  not  defended  by  counsel,  but,  entertaining  * 
doubts  whether  the  above  direction  was  right,  I  reserved  a  case 
for  the  opinion  of  this  Court,  and  admitted  the  prisoner  to  bail. 

The  question  for  the  opinion  of  the  court  is  whether  my 
direction  to  the  jury  was  right. 

Hardinge  S.  Giffard,  Commissioner,  &c. 

No  counsel  appeared  on  either  side. 

Kelly,  C.B. — It  appears  that  the  learned  commissioner,  in 
directing  the  jiiry  as  he  did,  acted  on  an  erroneous  report  as  to  what 
Keating,  J^,  had  ruled  in  a  similar  case,  (a)  We  think  that  the 
statute  does  not  give  the  notice  the  operation  that  the  learned  com- 
missioner told  the  jury  it  had  given  to  it,  and  that  the  conviction 
must  be  quashed. 

Conviction  quashed. 

proving  that  snch  person  knew  the  goods  to  be  stolen  which  form  the  snbjeot  of  the 
proceedings  taken  against  him.  Any  constable  or  police-officer  may,  if  aathorised  so 
to  do  in  writing  by  a  chief  officer  of  police,  enter  any  house,  shop,  warehouse,  yard, 
or  other  premises  in  search  of  stolen  goods,  and  make  such  search  and  seize  and 
secure  any  property  he  may  believe  to  have  been  stolen,  in  such  manner  as  he 
would  be  authorised  to  do  if  he  had  a  search  warrant,  and  the  property  seized,  if  any, 
correspond  to  the  property  described  in  such  search  warrant ;  provided  that  in  every 
case  in  which  any  property  is  seized,  the  person  on  whoso  premises  it  was  at  the  time 
of  seizure,  or  the  person  from  whom  it  was  taken  if  other  than  the  person  on  whose 
premises  it  was,  shall,  unless  previously  charged  with  receiving  the  same,  knowing  it 
to  have  been  stolen,  be  summoned  within  three  days  before  a  justice  of  the  peace  or 
other  competent  magistrate  to  account  for  his  possession  of  such  property,  and  such 
justice  or  other  magistrate  shall  make  such  order  respecting  the  disposal  of  such 
property  as  the  justice  of  the  case  may  require ;  and  it  shall  be  lawful  for  any  chief 
officer  of  police  to  give  such  authority  as  aforesaid  in  the  following  cases  :  First,  when 
such  premises  are  at,  or  have  been  within  eighteen  months  of,  the  time  of  such  search 
in  the  occupation  of  any  person  who  has  been  convicted  of  receiving  stolen  property 
or  of  harbouring  thieves.  Seeondly,  when  such  premises  are  at  the  time  of  snob 
search  in  the  occupation  of  any  person  who  has  been  convicted  of  any  offence 
involving  fraud  or  dishonesty,  and  punishable  by  penal  servitude  or  imprisonment. 
And  it  shall  not  be  necessary  for  snch  chief  officer  of  police  in  giving  such  autfaorifcy 
to  speoify  any  particular  property ;  but  he  may  give  such  authority  if  he  has  reason 
to  believe  generally  that  such  premises  are  being  made  a  receptacle  for  stolen  goods." 
(a)  The  case  is  Beg,  v.  Hanaood,  for  a  correct  report  of  which  see  ante,  p.  888. 
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COURT  OF  CRIMINAL  APPEAL. 

Nov.  12,  1870. 

(Before  Cockbubn,  C.J.,  Channbll,  B.,  Keating,  J.,  Brett,  J., 

and  Cleasbt,  B.) 

Reg.  v.  Downing,  (a) 

Larceny — Oyster  bed  in  a  tidal  river — Proof  of  sepa/rate  fishery. 

In  support  of  an  indictment  for  stealing  oysters  in  a  tidal  river,  it  is 
sufficient  to  prove  ownership  by  oral  evidence,  a,s,  e.g.,  that  the 
prosecutor  and  his  fatJier,  for  foriy-five  years  since  1815,  had 
exercised  the  exclusive  right  of  oyster  fishing  in  the  locus  in  quo, 
and  that  in  1846  an  action  had  been  brought  to  try  the  right  and 
the  verdict  given  in  favour  of  the  prosecutor. 

CASE  stated  for  the  opinion  of  this  Court  by  the  Chairman  of 
the  Quarter  Sessions  for  Cornwall. 

At  the  Quarter  Sessions  for  Cornwall,  held  on  the  28th  June, 
1870,  the  prisoner  was  indicted  and  convicted  for  stealing  on  the 
1 7th  April,  1 870,  from  a  certain  oyster  bed  called  the  lower  rights 
in  Forth  Nevas  Creek,  on  the  Helford  river,  the  property  of  John 
Tyacke,  and  sufficiently  known  as  the  property  of  the  said  John 
Tyacke,  190  oysters,  against  the  form  of  the  statute. 

No  documentary  evidence  was  produced  in  proof  of  the  right 
of  Mr.  Tyacke  to  the  oyster  bed;  but  the  following  verbal 
evidence  was  given  on  the  part  of  the  prosecution : — 

Thomas  Couch  stated  as  follows :  I  am  in  the  employ  of  Mr. 
Tyacke.  He  is  owner  of  the  upper  and  lower  rights  in  the 
Helford  river.  The  upper  rights  are  above  Calamansack  Bar,  and 
the  lower  rights  below  that  bar  and  in  Perth  Nevas  Creek.  They 
are  known  by  marks.  On  Saturday,  the  17th  April,  police-con- 
stable Brown  accompanied  me  to  the  lower  rights.  I  left  him  on 
the  north  side  of  the  lower  rights,  and  on  the  right  of  Forth 
Nevas  Creek.  I  went  up  near  the  bar  to  the  other  part  of  the 
rights.  The  tide  made  a  great  out  on  that  day.  The  water  was 
very  low.  I  saw  Abraham  Downing  on  the  oyster  beds  on  the 
lower  rights,  and  others  also.  After  leaving  Brown,  I  was  called 
back  by  him.  I  went  back,  and  I  saw  the  prisoner  and  Brown  on 
the  oyster  ground,  near  Forth  Nevas,  and  in  the  lower  rights.  I 
saw  an  oyster  bag  and  oysters  in  it.     Folice-constable  Brown  had 

(a)  Reported  by  Jqhm  Thoxpsox,  Esq.,  Barriat^r-at-Law, 
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it.     Prisoner  said,  "  Tom,  you  ain't  going  to  put  me  away/'     I        Rw. 
said,  **  The  policeman  has  got  you  now."     We  went  up  the  river     j^^ 
in  a  boat.     There  were  several  other  persons  there.     Abraham 
Downing  said,  '^He  supposed  he  should  have  a  few  months.''  I  have        1870. 
known  prisoner  before.     He  has  worked  with  me  on  these  beds,      rlZT 
under  Mr.  Tyacke,  perhaps  for  twelve  months.     I  have  worked      ^"^'^' 
there  forty  years  in  the  employ  of  Mr.  Tyacke  and  his  father. 

On  cross-examination  the  same  witness  said  as  follows : 
People  have  never  gone  there  without  denial.  Higher  rights 
defined  by  line  across  the  river  from  a  rock  to  a  tree.  Mr. 
Tyacke  has  oyster  beds  there.  I  have  never  carried  oysters 
from  the  lower  rights  to  the  higher  rights ;  no  marks  on  the  beds 
there.  We  have  marks  on  the  shore.  Budock  Vean  Estate 
comes  down  to  the  river.  This  was  just  under  the  estate.  I 
have  seen  people  picking  up  winkles  and  cockles  there.  I  never 
denied  them.  I  have  laid  oysters  there.  I  did  so  last  season.  I 
have  taken  oysters  from  there  and  placed  them  in  the  pond. 

Be-examined :  The  tide  is  not  so  low  as  it  was  then ;  three 
times  in  a  year. 

John  Brown  stated  as  follows  :  I  am  a  police  constable 
stationed  at  Constantine.  On  Sunday,  the  17th  April,  between 
eleven  and  twelve  a.m.,  the  last  witness  put  me  across  to  Perth 
Nevas  Creek  in  a  boat.  I  was  in  plain  clothes.  I  had  on  plain 
trousers,  and  I  took  a  pistol,  not  loaded,  with  me,  as  I  could  not 
carry  my  staflf  in  plain  clothes.  Couch  left  me  on  the  shore.  I 
concealed  myself  and  remained  watching  the  oyster  beds.  I  saw 
prisoner  come  down  with  others  on  to  the  oyster  bed».  He  was 
dressed  as  a  sailor,  and  had  on  high  sea  boots  up  to  his  knees. 
He  went  to  the  left  out  in  the  river  on  to  the  oyster  beds.  I  saw 
something  under  his  arm.  He  dropped  a  bag,  and  picked  up 
something  and  put  in  the  bag.  He  came  within  twenty  feet  of 
me.  I  walked  up  to  him,  and  said,  "It's  oysters,  I  see;  you 
have  no  right  to  take  them."  Prisoner  said, "''  I  know  I've  no 
right  to  take  them  ;  I  suppose  I  shall  get  five  or  six  months  for 
it."  I  said,  '^  You  must  go  to  the  boat  with  me  to  Couch."  I 
had  signed  to  Couch  to  come  over.  I  went  towards  him  with  the 
prisoner  and  the  oysters.  The  boat  was  500  yards  oflF.  Some 
other  persons  followed  us  to  the  boat.  I  said  to  prisoner.  "  You 
have  stolen  these  oysters,  and  I  shall  take  you  in  charge  to 
Merther."  He  said,  "  Don't  take  me  there  this  time ;  I  won't 
come  any  more."  As  I  put  him  into  the  boat,  one  of  the  others 
said,  ."  Wait  a  moment,  Aby,  I'll  put  you  to  rights,"  and  came 
towards  us.  I  was  in  the  water.  I  took  out  my  pistol,  and  said, 
"  You  had  better  keep  your  distance  ;  I  am  not  going  to  be  put 
in  the  water  by  you."  There  were  190  oysters  in  the  bag.  I  now 
produce  the  bag  and  the  oysters.  I  have  had  them  in  my  custody 
ever  since.     This  took  plac*«  in  the  middle  of  the  river. 

John  Tyacke  stated  as  follows :  I  am  owner  of  the  oyster- 
beds  and  fisheries  in  Helford  river.  I  rent  the  higher  rights  from 
Sir  Richard  Vyvyan.     I  am  owner  of  the  lower  rights.    I  am 
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owner  of  the  oyster-beda  and  rights  in  the  Helford  river.  Upper 
rights  are  above  Calamansack  Bar.  The  bound  between  the  upper 
and  lower  rights  is  marked  by  a  sUme  on  one  side  of  the  river  and  a 
quarry  on  the  other.  Below  this  are  the  lower  rights  in  Forth 
Nevas  Creek.  I  have,  with  my  father,  exercised  the  exclusive  right 
of  oyster-fishing  over  these  rights  for  fifty-five  years,  since  1816. 
I  pay  rates  for  the  fishing.  The  prisoner  was  in  my  employ,  and 
worked  on  these  fisheries  in  the  lower  rights.  I  hold  the  exclusive 
right  of  oyster  fishing.     Prisoner  had  no  right  to  take  oysters. 

On  cross-examination  this  witness  said  as  follows  :  The  rights 
were  questioned  before  1846,  but  never  since  that  date.  A  trial 
took  place  at  that  time;  an  action  was  brought,  an  da  verdict  was 
given  in  my  favour.  The  pubHc  go  there  to  pick  up  winkles  and 
cockles,  but  never  on  the  oyster  beds.  I  take  the  oysters  up  from 
the  beds  in  the  lower  rights  to  my  pond,  which  is  my  store.  The 
public  fish  in  the  lower  rights  and  draw  seines  there.  They  pick 
up  winkles  and  cockles,  but  not  mussels,  as  they  are  mixed  with 
the  oysters.  They  are  not  allowed  to  go  on  oyster  beds ;  vessels 
and  boats  ground  on  the  sand  in  the  lower  rights. 

On  re-examination  the  same  witness  said :  There  are  not 
oysters  all  over  the  rights.  People  pick  winkles,  &c.,  but  not 
where  oysters  are.  More  than  twQ-thirds  of  the  river  have  no 
oyster  beds.     The  oysters  produced  are  my  property. 

On  behalf  of  the  prisoner  it  was  contended  that  if  the  prosecutor 
holds  the  right  in  the  oyster  bed  by  deed  the  (teed  should  be  pro- 
duced, and  that  the  right  cannot  be  proved  by  the  verbal  evidence 
of  the  prosecutor. 

The  Court  overruled  the  objection,  and  admitted  the  prosecutor's 
verbal  evidence  as  to  the  ownership  of  the  oyster  bed,  and  the 
jury  returned  a  verdict  of  guilty. 

The  Court,  however,  agreed  to  grant  a  case  on  the  point  raised 
by  prisoner's  advocate,  and  sentence  was  deferred  till  the  opinion 
of  the  Court  above  could  be  obtained. 

The  prisoner  has  since  been  bailed  to  appear  when  called  on  to 
receive  the  judgment  of  the  Court. 

C.  Rashleigh, 
Chairman  of  Quarter  Sessions  for  the  County  of  Cornwall. 

Cole,  Q.C.,  for  the  prisoner. — ^The  objection  is  well  founded. 
The  indictment  is  based  upon  the  statute  24  &  25  Yict.  c.  96,  s. 
26,  which  enacts  "  that  whosoever  shall  steal  any  oysters,  or  oyster 
brood  from  any  oyster  bed,  laying,  or  fishery,  being  the  property 
of  any  other  person,  and  sufficiently  marked  out  or  known  as 
such,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall 
be  liable  to  be  punished  as  in  the  case  of  simple  larceny,''  &c. 
Upon  this  indictment  the  prosecutor  was  bound  to  prove  a  legal 
title  to  the  oyster  bed  from  which  the  prisoner  took  the  oysters. 
The  bed  was  not  marked  out,  and  the  indictment  relies  on  the 
averment  that  the  bed  was  sufficiently  known.  This  is  a  tidal 
river,  and  any  person  claiming  an  exclusive  fishery  therein  must 
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prove  his  title  thereto,  his  claim  being  in  derogation  of  a  public 
right.  The  law  on  this  point  is  well  stated  in  Selwyn's  "  Nisi 
Prius,"  tit.  ^^  Fishery/^  thus  :  "  The  right  of  fishing  in  the  sea  and 
the  creeks  and  arms  thereof  is  originally  lodged  in  the  Crown  in 
like  manner  as  the  right  of  fishing  in  a  private  or  inland  river  is 
originally  lodged  in  the  owner  thereof.  But^  although  the  king 
is  the  owner^  and  as  a  consequence  of  his  property  hath  the  primary 
right  of  fishing  in  the  sea,  or  creeks,  or  arms  thereof^  yet  all  the 
king's  subjects  in  England  have  regularly  a  liberty  of  fishing  in 
the  sea  and  the  creeks  and  arms  thereof  as  a  public  common  of 
piscary^  and  may  not  without  injury  to  their  right  be  restrained 
of  it,  unless  in  such  places,  creeks,  or  navigable  rivers,  where  the 
king  or  some  particular  subject  hath  gained  a '  proprietary  exclu- 
sive of  that, common  liberty  either  by  the  king's  charter  or  grant, 
or  by  custom  and  usage,  or  prescription.  It  appears  from  this 
passage  that  Lord  Hale  thought  an  exclusive  right  of  fishery  in 
an  arm  of  the  sea  might  belong  to  a  subject,  and  of  this  opinion 
was  the  Court  of  King's  Bench  in  anotner  case,  where  it  was 
decided  that  a  plea  which  proscribed  for  a  several  fishery  in  an 
arm  of  the  sea  was  good;  but  it  was  there  said  that,  as  the 
presumption  in  such  case  was  in  favour  of  the  king  and  the 
public,  it  was  incumbent  on  the  plaintiff  to  prove  his  exclusive 
right  agreeable  to  the  rule  laid  down  by  Lord  Hale  in  1  Mod.  105, 
that  if  anyone  will  appropriate  a  privilege  to  himself  the  proof 
lies  on  his  side.''  So  in  Kfsg,  v.  Btimpson  (4  B.  &  S.  301),  which 
was  an  information  under  the  24  &  25  Vict.  c.  96,  s.  24,  for 
attempting  to  take  fish  in  the  Waveney  river,  where  the  prosecutor 
had  a  private  right  of  fishery,  Wightman,  J.,  said,  "  But  in  the 
present  case  the  claim  of  the  prosecutor  was  prima  facie  against 
common  right,  and  it  was  necessary  that  he  should  produce 
evidence  in  support  of  such  a  claim."  It  was  not  sufficient  in  this 
case  that  the  prosecutor  proved  that,  in  fact,  ho  had  used  the  bed 
as  a  several  fishery ;  but,  as  his  claim  was  in  derogation  of  the 
public  rights  he  should  have  produced  his  title  deeds  in  support 
of  his  claim. 

Metcalfe  {Pindar  with  him),  for  the  prosecution,  was  not  called 
upon  to  argue. 

CocKBURN,  C.J. — This  case  is  free  from  any  doubt.  The 
prisoner  was  caught  stealing  oysters  from  an  oyster  bed,  by  his 
own  acknowledgment.  At  the  trial  the  prosecutor  proved  by  oral 
evidence  that  from  the  year  1815  to  the  present  time  he  and  his 
father  had  been  in  the  possession  and  enjoyment  of  the  oyster  bed, 
and  had  asserted  an  exclusive  ri^ht  thereto ;  that  their  exclusive 
right  to  this  oyster  bed  was  challenged,  and  that  in  1846  an  action 
was  brought  to  try  the  right,  and  a  verdict  given  in  favour  of  the 
prosecutor,  and  that  since  then,  down  to  this  time,  the  prosecutor's 
right  had  not  been  challenged.  It  was  said  that  this  evidence 
was  not  sufficient,  and  that  the  prosecutor's  right  ought  to  have 
been  proved  by  deed.     It  is  quite  true  that  this  oyster  bed  was 
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in  a  navigable  riV'er,  where  the  pubKc  had  prvmafiicie  a  right  to 
fish ;  bat  it  is  equally  true  that  by  ancient  grant  or  prescription  a 
private  person  may  have  an  exclusive  right  to  a  separate  fishery 
therein.  Then  the  only  question  is^  can  such  an  exclusive  right 
be  proved  by  parol.  It  is  clear  that  prescriptive  rights  may  be 
proved  by  parol  evidence.  Indeed,  what  better  proof  can  there 
be  against  a  wrongdoer  than  that  of  an  uninterrupted  user  or 
enjoyment  of  the  rieht  for  forty  or  fifty  years  ?  and  in  such  a  case 
a  jury  would  be  told  that  a  claimant  from  such  long  continaed 
uninterrupted  enjoyment  of  the  right  claimed  would  have  the 
right.  In  the  present  case  the  evidence  was  abundantly  sufficient 
to  establish  the  right.  The  conviction  will  therefore  be  affirmed. 
The  rest  of  the  C6uet  concurring, 

Convicbion  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

November  12,  1870. 

(Before  Cockburn,  O.J.,  Channbll,  B.,  Keating,  J.,  Brett,  J., 

and  Cleasby,  B.) 

Reg.  v.  WARBURTON.(a) 

Oonspiracy  to  defraud  a  pa/rtner. 

Prisoner  and  L,  toere  in  jpartnershijp,  and  tli&re  being  notice  of  dis- 
solution^ prisoner  conspired  with  W,  and  P.  in  order  to  cheat  L., 
on  a  division  of  assets  at  the  dissolution,  by  making  it  appear 
by  documents  and  entries  in  the  books  tliat  P.  was  a  creditor  of 
the  firm ;  and  by  reason  thereof,  parimership  property  was  to  be 
abstracted  for  the  alleged  object  of  satisfying  P. ; 

Held  that  this  was  an  indictable  conspiracy. 

CASE   stated   for   the  opinion  of  this  Court  by  Mr.  Justice 
Brett. 
The  prisoner,  James  Warburton,  was  tried  before  me  at  the 
Summer  Assizes,  held  in  1870,  for  the  West  Riding  of  Yorkshire, 
at  Leeds,  upon  a  charge  of  oonspiracy. 

The    indictment    charged,    amongst    other    counts,    that    the 
prisoner  had  unlawfully  conspired  with  one  Joseph  Warburton 

(a)  Reported  by  John  Thompson,  Esq.,  BarriBter-at-Law. 
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and  one  W.  H.  Pepys,  by  divers  subtle  means  and  devices^  to        rio. 
cheat  and  defraud  the  prosecutor^  S.  C.  Lister.  v. 

It  appeared  in  evidence  that  the  prisoner  and  Lister  were  in  ^^"^p"^'^- 
1864  in  partnership^  and  carried  on  a  part  of  the  partnership  i870. 
business  at  Urbigan,  in  Saxony,  by  there  selling  patent  machines ;  — :— 
that  the  prisoner  had  given  notice,  according  to  the  terms  of  5^^^  ^ 
the  partnership  agreement,  for  a  dissolution  of  the  partnership 
between  himself  and  Lister ;  and  that  upon  such  dissolution  an 
account  was  to  be  taken^  according  to  the  partnership  agreement, 
of  the  partnership  property ;  and  that  according  to  it  such  pro- 
perty would  be  divided  on  such  dissolution  in  certain  proportions 
between  the  prisoner  and  Lister,  after  payment  of  partnership 
liabilities;  and  that  the  prisoner,  in  order  to  cheat  Lister, had  agreed 
with  his  brother  Joseph  Warburton,  who  managed  the  partner- 
ship business  at  Urbigan,  and  with  W.  H.  Pepys,  a  IBriend  of  the 
prisoner  residing  at  Cologne,  to  make  it  appear  bv  documents, 
purporting  to  have  passed  between  Pepys  and  Joseph  Warburton, 
and  by  entries  in  the  partnership  books  of  accounts,  made  under 
the  superintendence  of  Joseph  Warburton,  that  Pepys  was  a 
creditor  of  the  firm  for  moneys  advanced ;  and  that  by  reason  of 
such  documents  and  entries  certain  partnership  property  was  to 
be  withdrawn,  and  to  be  handed  to  Pepys,  or  otherwise  abstracted 
or  kept  back^  so  as  to  be  divided  between  the  prisoner  and 
Joseph  Warburton  and  Pepys  to  the  exclusion  of  Lister  from  any 
interest  or  advantage  in  or  from  or  in  respect  of  it. 

The  jury,  upon  this  evidence,  found  the  prisoner  guilty  of  the 
conspiracy  charged ;  and  I  think  rightly  so  found,  if  in  point  of 
law  such  an  agreement  made  by  a  partner  with  such  an  intent  to 
defraud  his  partner  of  partnership  property,  and  to  exclude  him 
entirely  from  any  interest  in  or  advantage  from  it  on  such  occa- 
sion, that  is  to  say,  on  the  taking  of  an  account  for  the  purpose 
of  dividing  the  partnership  property  on  a  dissolution  of  the  part- 
nership by  means  of  false  entries  in  the  partnership  books,  and 
false  documents,  purporting  to  have  passed  with  a  supposed 
creditor  of  the  firm,  is  a  conspiracy  contrary  to  law,  for  which 
a  prisoner  can  be  criminally  convicted. 

The  offence,  if  it  be  one,  was  fully  committed  and  completed 
before  the  passing  of  the  statute  by  which  a  partner  can  be  * 

criminally  convicted  for  feloniously  stealing  partnership  property. 

I  request  the  opinion  of  the  Court  of  Criminal  Appeal  whether 
the  verdict  found  in  the  case  upon  the  evidence  so  stated,  assum- 
ing such  verdict  to  be  correct  in  point  of  fact,  can  be  sustained 
so  as  to  support  a  conviction  for  conspiracy  in  point  of  law. 

If  it  can  be,  the  conviction  to  be  affirmed;  if  it  cannot,  the  con- 
viction to  be  set  aside.  I  reserved  the  sentence  to  be  passed  on 
the  prisoner. 

Wm.  Baliol  Brbtt. 

Waddy  (Whitaker  with  him)  for  the  prisoner. — The  conviction 
was  wrong,  for  the  conspiracy  proved  was  not  one  punishable  by 
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Rbq.        the  criminal  law^  however  immoral  and  injurious  to  the  prisoner's 
^'  partner,  Lister.     A  conspiracy  is  defined  by  the  criminal  law  to 

"'  be  either  a  combination  to  do  an  illegal  act,  or  to  do  a  legal  act 

1870.        by  illegal  means.     In  this  case  the  act  done  was  not  illegal,  as  it 
^~T"         was  a  mere   dealing  with  the  pai'tnership   property,   and  was 
dSh^  ^  complete  before  the  31  &  32  Vict.  c.  116,  which  makes  a  partner 
criminally  liable  for  converting  to  his  own  use  the  property  of  the 
co-partnership;   and   the   means  resorted    to  were,  not  illegal. 
The  rule  may  be  stated  from  2  Lindley  on  Partnership,  p.  866  : 
"  There  is  no  method  by  which  an  ordinary  firm  can  sue  or  be 
sued  by  any  of  its  members  either  at  law  or  in  equity ;  for  the 
firm,  as  distinguished   from  the  persons  composing  it,  has  no 
juridical  existence.     All  proceedings,  therefore,  wluch  have  for 
their  object  the  enforcement  of  the  mutual  rights  and  obligations 
of  partners,  must  be  taken  by  some  or  one  of  the  members  of  a 
firm  individually,  against  some  others  or  other  of  them  also  indi- 
vidually.    The  consequences  of  this  rule  are  important,  for  it 
follows  from  it;  first,  that  no  action  at  law  can  be  brought  by 
one  partner  against  another  for  the  recovery  of  money  or  pro- 
perty payable   to   the  firm  as   distinguished  from   the  partner 
suing ;  secondly,  that  no  criminal  prosecution  is  sustainable  by 
one  partner  against  another  for  what  he  may  do  with  the  property 
of  the  firm."    [Bbett,  J. — That  is  when  one  partner  is  acting  alone, 
not  when  he  is  acting  with  other  persons  in  defrauding  the  firm.] 
In  Reg.  v.  Evans   (9  Cox  Crim.  Cas.  238;  1  L.  &  C.  252),  a 
partner  who  misrepresented  the  partnership  accounts,  and  thereby 
obtained  more  than  his  share  of  money,  was  held  not  liable  to 
conviction  for  obtaining  money  under  false  pretences.     Here  it  is 
submitted   that   there  was  no   attempt  to  do  an  illegal  thing. 
Secondly,  this  was  not  a  conspiracy  to  do  an  act  by  illegal  means, 
i.e.,  availing  himself  of  the  assistance  of  another  person  to  efiect 
the  purpose.     If,  in  contemplation  of  law,  he  alone  could  not  be 
prosecuted  for  what  he  might  do  with  the  partnership  property, 
how  can  he  become  criminally  liable  for  doing  the  same  thing  in 
concert  with  another  person  ?     [Cockburn,  C.J. — Here  the  con- 
spiracy was  formed  while  the  partnership  existed,  but  the  object 
was  that  it  should  not  take  effect  until  after  the  partnership  had 
ceased  and  the  distribution  of  assets  was  to  take  place.]     Here 
what  was  done  was  that  the  books  were  tampered  with  to  conceal 
the  fact  that  partnership  funds  had  been  taken  by  the  prisoner. 
And  to  further  such  concealment  the  prisoner  co-operates  with 
another  person.     This,  it  is  submitted,  did  not  make  him  crimi- 
nally liable.     [Oockbubn,  O.J. — It  is  true  that* in  point  of  law 
both  partners  were  possessed  per  imj  et  per  tout  of  all  the  partner- 
ship property,  but  at  the  moment  of  dissolution  of  the  partner- 
ship, each  partner's  share  became  distinct  and  separate.     If  a 
conspiracy  is  formed  to  effect  an  undue  division  of  the  partner- 
ship assets  after  the  dissolution,  it  is  a  criminal  offence  though 
the  conspiracy  may  have  been  formed  during  the  existence  of  the 
partnership.     The  object  of  the  conspiracy  is  for  effecting  an 
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undue  division  of  the  partnership  property^  which  is  not  to  take        Rb& 
eflfect  until  after  the  dissolution  of  the  partnership.]     Here  the  ^ 

prisoner  gave  notice  to  dissolve  the  partnership,  but  nothing  was      ^*=|^w- 
done  upon  that  notice,  and  in  point  of  fact  the  partnership  was        1870. 
broken  up  by  the  prosecutor  taking  forcible  possession.     A  man        —7" 
cannot  be  liable  for  procuring  another  person  to  assist  him  in  the      '^rmei  '** 
way  stated  in   the   case.     There  is  no  decided  authority  at  all 
analogous.     [Brbtt,  J. — It  is  not  a  criminal  offence  for  a  man  to 
misrepresent  his  circumstances   for  the  purpose  of  procuring  a 
woman  to  marry  him,  but  if  he  and  another  person  conspire  to 
procure  a  marriage  by  such  means,  I  apprehend  it  is  a  criminal 
offence.]  {a)    In  Pasley  v.  Freeman  (3  T.  R.  51),  BuUer,  J.,  said :  "  In 
the  case  of  a  conspiracy  there  must  be  a  collusion  between  two  or 
more  to  support  an  indictment ;  but  if  one  man  alone  be  guilty  of 
an  offence  which  if  practised  by  two  would  be  the  subject  of  an 
indictment  for  a  conspiracy,  he  is  civilly  liable  in  an  action  for 
reparation  of  damages  at  the  suit  of  the  person  injured.''     Here 
the  prisoner  may  have  been  liable  to  an  action  for  damages,  but 
not  to  an  indictment  for  conspiracy. 

Maule,  Q.C.  [Natlian  with  him),  for  the  prosecution,  was  not 
called  upon  to  argue. 

CocKBURN,  O.J. — I  am  clearly  of  opinion  that  this  conviction 
was  right.  There  may  be  a  doubt  whether  the  law  of  England  is 
consistent  in  saying  that  what  is  not  criminal  in  one  man  alone 
is  criminal  when  done  by  two  men.  This,  however,  is  not  a  cas6 
in  which  it  is  desirable  to  put  any  restriction  on  the  rules  of  law 
relating  to  conspiracy.  A  conspiracy  is  an  offence  when  two  or 
more  persons  combine  to  injure  another  by  fraud.  It  is  enough 
if  the  object  is  unlawful  and  a  wrong  done.  In  this  case  the  only 
doubt  that'could  arise  is  whether  the  conspii*acy  had  reference  to 
the  division  of  the  partnership  property  on  the  dissolution  of  the 
partnership,  and  to  the  share  of  the  assets  which  each  partner 
had  then  a  right  to  expect.  It  is  clear  that  there  was  a  wrong 
intended  by  the  prisoner  against  his  partner,  and  that  he  intended 
to  deprive  him  of  the  share  of  the  partnership  property  to  which 
he  was  entitled  according  to  the  partnership  agreement.  The 
case,  therefore,  falls  within  the  definition  of  conspiracy — a  combi- 
nation of  two  or  more  persons  for  the  purpose  of  injuring  another. 
In  the  case  referred  to  by  my  brother  Brett,  (a)  Lord  Mansfield 
laid  it  down  that,  although  an  act  when  done  by  one  man  alone 
might  not  be  indictable,  yet  when  two  combine  to  do  it,  it  might 
become  the  subject  of  conspiracy.  The  present  case  falls  within 
that  rule  and  the  conviction  will  be  affirmed. 

The  other  Judges  concurred. 

Conviction  affirmed. 

(a)  The  Dame  of  the  case  was  not  mentioned,  bat  probably  Rex  ▼.  Dtlaoal  (8  Burr. 
1435)  was  intended.  * 


588  CRIMINAL  LAW   CASES. 


COURT  OF  CRIMINAL  APPEAL. 

Nov.  12,  1870. 

(Before  Cockbuen,  C.J.,  Channel,  B.,  Keating,  J.,  Brett,  J., 

and  Clbabby,  B.) 

Reg.  v.  HowABTH.(a) 

False  pretences — Wliat  is — Indictment — Evidence. 

An  indd^tment  charged  that  the  prisoner  falsely  pretended  that  lie 
had  got  a  carriage  and  pair,  and  expected  it  doxon  to  T,  that  day 
or  the  next,  and  that  he  had  a  large  property  abroad. 

The  evidence  was  that  the  prisoner  was  at  E,,  assuming  to  he  a  man 
of  position  and  wealth,  hut  was  in  a  destitute  condition,  and 
could  not  pay  his  hotel  and  other  hills.  Tliat  three  days  after  he 
came  to  T.  and  induced  prosecutor  to  part  with  goods  on  the 
representation  that  he  had  just  come  from  abroad  and  had  shipped 
a  large  quantity  of  wine  to  B.  from  England,  and  expected  his 
carri-age  and  pair  to  come  down,  and  that  he  had  taken  a  large 
house  at  T.  and  was  going  to  furnish  it : 

Held,  that  the  false  pretences  charged  ivere  sufficient  in  point  of  law, 
and  also  that  the  evidence  ivas  sufficient  to  sustain  a  conviction. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Court  of 
Quarter  Sessions  of  the  peace,  held  at  Maidstone,  in  and  for 
the  County  of  Kent,  on  the  1st  July,  1870. 

The  prisoner,  Thomas  Horatio  Howarth,  was  tried  on  tho 
following  indictment  for  obtaining  a  quantity  of  wine  from  one 
Samuel  Ridley  Searle,  by  a  false  pretence. 

Kent,  >  The  jurors  of  our  Lady  the  Queen  upon  their  oath 
to  wit.  J  present,  that  Thomas  Horatio  Howarth,  late  of  the 
parish  of  Tunbridge,  in  the  county  of  Kent,  on  the  14th  of  May, 
1870,  at  the  parish  aforesaid,  unlawfully  and  knowingly  did  falsely 
pretend  to  Samuel  Ridley  Searle  that  he,  the  said  Thomas  Horatio 
Howarth,  had  taken  a  house  in  Tunbridge  Wells,  that  Mr.  Booty 
was  going  to  furnish  it  for  him,  that  he,  the  said  Thomas  Horatio 
Howarth,  had  got  a  carriage  and  pair,  and  expected  it  down  either 
that  day  or  the  next,  and  that  he  had  large  property  abroad ;  by 
means  of  which  said  false  pretences  the  said  Thomas  Horatio 
Howarth  then  unlawfully  did  obtain  from  the  said  Samuel  Ridley 

(a)  Reported  by  JoHX  Thompson,  EfK}.,  Barrister-at-Law. 
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Searle  six  quarts  of  sherry  wine,  six  quarts  of  port  wine,  and 
twenty-four  bottles  of  the  goods  and  chattels  of  the  said  Samuel 
Ridley  Searle,  with  intent  to  defraud.  Whereas,  in  truth  and  hi 
fact,  the  said  Thomas  Horatio  Howarth  had  not  taken  a  house 
in  Tunbridge  Wells,  Mr.  Booty  was  not  going  to  furnish  it  for 
him,  and  he,  the  said  Thomas  Horatio  Howarth  had  not  got  a 
carriage  and  pair,  nor  had  he  any  property  abroad,  as  he,  the  said 
Thomas  Horatio  Howarth,  then  well  knew,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

The  following  evidence  was  given  on  the  trial : — 

Samuel  Kidley  Searle  was  sworn  and  said :  I  am  a  wine  mer- 
chant at  High-street,  Tunbridge  Wells.  I  remember  prisoner 
coming  to  my  shop  on  Thursday,  the  12th  of  May.  He  told  me 
he  was  lodging  at  Alexandra-place,  Tunbridge  Wells.  He  said 
he  should  require  some  wine  to  be  sent  in  on  Saturday  for  Sunday, 
as  he  said  he  had  some  friends  coming  to  see  him.  He  gave  his 
name  T.  H.  Howarth,  and  said  he  had  taken  a  large  house  at 
Tunbridge  Wells,  from  Jul!  and  May,  house  agents.  He  said  he 
expected  his  carriage  and  pair  down.  He  also  said  he  had 
ordered  furniture  from  Mr.  Booty.  He  said  he  had  just  come 
from  Paraguay,  and  that  he  had  just  shipped  a  large  quantity  of 
wine  to  Bio  de  Janeiro  from  England.  On  Saturday  he  called 
again  and  told  me  to  send  wine  in.  I  sent  two  dozen  of  wine. 
He  said  he  should  pay  cash,  but  he  did  not.  I  let  him  nave  it 
because  he  represented  to  me  he  was  a  wealthy  man.  Under 
other  circumstances  I  should  not  have  done  so. 

Martin  Skinner  was  sworn  and  said :  I  am  clerk  to  Jull  and 
May,  house  agents,  Tunbridge  Wells.  On  the  12th  of  May 
prisoner  called  in  the  morning.  He  came  and  asked  for  a  house. 
He  had  agreed  to  take  a  house.  He  said  a  reference  should  be 
given  as  soon  as  the  draft  of  lease  was  ready.  He  said  he  would 
not  refer  to  his  friends,  but  would  give  any  amount  of  money  for 
security.  I  never  got  any  money  IBrom  him.  I  never  saw  the 
carriage  and  pair  which  prisoner  spoke  of.  I  have  not  sent  drafb 
of  lease. 

John  Joseph  Emery  was  sworn  and  said  :  I  am  superintendent 
of  the  Tunbridge  Wells  pohce.  I  had  been  keeping  watch  upon 
prisoner  for  three  or  four  days.  On  Sunday  the  15th  of  May  I 
went  to  prisoner's  lodgings  in  Alexandra-place.  I, saw  prisoner 
and  asked  for  his  name.  He  gave  his  name  and  asked  what  I 
wanted  to  know  for.  I  said,  ^^  I  believe  you  are  the  man  who  has 
been  passing  as  C.  A.  De  Gourcy,  at  Eastbourne,  and  swindhng 
tradesmen  there.''  He  said  he  had  never  been  at  Eastbourne  in 
his  life.  I  said,  '^  I  am  positive  you  are  the  man ;  if  so,  you  have 
a  scar  under  your  right  eye."  I  turned  him  round  to  the  light 
and  said  "  There  it  is."  He  said  '^  What  do  you  want  ?  "  I  said, 
'^  Your  landlord  charges  you  with  getting  food  and  lodging  by 
false  pretences^  and  Mr.  Searle  also  charges  you  with  getting  two 
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Rbo.        dozen  of  wine  by  false  pretences/'     He  said,  lie  "  would  go  with 
V.  me — ^why  did  you  not  take  me  before  ?  ^'     He  asked  me  what  was 

^^^"'°'    the  false  pretence?     I  said  that  it  would   be  by  representing 

1870.        himself  as  being  a  person  of  position,  talking  about  horses  and 
j^' —        carriages  and  a  banking  account.     I  said,  "  Two  or  three  days 

'"*'''^*  ago  you  were  at  Eastbourne  under  an  entirely  different  name.''  I 
then  took  him  into  custody.  On  the  way  to  the  police  station  he 
said,  "  I  am  very  ^lad  you  have  taken  me.  Why  did  you  not 
take  me  before  ?  1  feel  happier  now.  I  shall  know  the  end  of  it. 
My  firiends  are  to  blame,  not  me ;  they  would  not  assist  me."  I 
said,  '^  You  had  a  narrow  escape  at  Eastbourne  ?"  he  said,  "  Yes, 
I  did.  I  have  sent  to  my  friends  for  some  money,  and  shall  bring 
an  action  against  the  landlord  for  hiring  a  gang  of  roughs  to  pelt 
me."  I  can  find  nothing  of  a  carriage  and  pair.  I  have  made 
inquiries  about  them. 

Henry  Carter  was  sworn  and  said :  I  am  landlord  of  the  Bur- 
lington Hotel,  Eastbourne.  Prisoner  came  to  my  house  on  Jbhe 
9th  of  May.  I  wrote  to  him  a  letter  on  that  day  ;  in  consequence 
prisoner  sent  for  me.  He  was  known  by  name  of  C.  A.  De 
Courcy.  He  had  no  luggage.  I  told  him  it  was  usual  when  a 
gentleman  arrived  without  luggage  to  place  a  deposit  of  money. 
He  said  it  was  a  pity  I  had  not  told  him  sooner,  or  he  would 
have  given  it.  But  in  the  morning  he  said  he  would  go  to  the 
banking  house,  change  a  cheque,  and  pay  me.  I  allowed  him  to 
stop  the  night.  I  said  I  had  telegraphed  to  the  Grand  Hotel, 
Brighton,  to  know  whether  he  had  been  staying  there,  or  whether 
Lord  Alfred  de  Courcy  had  been  staying  there.  He  took  rooms 
for  him  (Lord  Alfred  de  Courcy)  and  stabling  for  his  five  horses 
on  the  following  day,  and  arranged  with  the  proprietor  of  mews 
to  drive  him  (Lord  Alfred  de  Courcy)  over  to  Hastings.  On  the 
next  morning  I  waited  for  him  at  the  coffee-room  door  of  my 
hotel.  I  said  in  consequence  of  the  telegram  I  had  received  he 
could  have  no  further  accommodation  in  my  house.  He  asked 
for  his  boots,  and  said  he  would  go  to  the  bank  and  get  a  cheque, 
and  settle  with  me.  I  told  him  in  these  days  everybody  took  a 
material  guarantee,  and  I  should  not  let  him  have  his  boots.  I 
took  a  ring  from  him,  and  told  him  his  boots  were  worth  a  bushel 
of  such  things,  and  I  might  as  well  keep  that.  He  again  talked 
about  Lord  A.  De  Courcy.  *  I  let  him  have  his  boots,  and  I  went 
with  him  to  the  Lewes  Bank  in  Eastbourne,  and  waited  till  the 
bank  opened.  He  said  he  had  sent  a  telegram  to  some  bank.  I 
went  again  with  him  about  twelve  the  same  day  (I  never  lost 
sight  of  him).  I  saw  the  manager  of  the  bank.  A  telegram 
had  been  received ;  there  was  Is,  to  pay.  The  manager  of  the 
bank  asked  prisoner  for  1^.  He  said  he  had  not  got  Is.  The 
manager  said  before  he  opened  the  telegram  prisoner  must  pay 
Is.  The  manager  eventually  paid.  Prisoner  told  me  he  could 
not  pay  my  bill.  He  told  Mr.  Bradford  and  another  man  the 
same  as  to  their  bills.  He  was  pelted  out  of  the  town. 
No  witnesses  were  called  for  tilie  defence. 
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At  the  close  of  the  case  for  the  prosecution,  the  counsel  for  the         Rbo. 
Crown  admitted  that  he  could  not  support  those  parts  of  the          v. 
false  pretence  which  charged  that  the  prisoner  had  said  he  had     ^^^^^™' 
taken  a  house  in  Tunbridge  Wells,  and  that  Mr.  Booty  was  going        isto. 
to  furnish  it  for  him.  

The  counsel  for  the  prisoner  then  objected,  and  contended  that  ^'''»«/»*«'««^- 
there  was  no  case  at  all  to  be  lefb  to  the  jury,  and  that  the  Court 
ought  to  direct  the  jury  to  acquit  the  prisoner  on  the  ground : 
as  to  the  third  branch  of  the  false  pretence  about  the  carriage 
and  pa^r ;  first,  that  there  was  no  evidence  to  negative  that  part 
of  the  pretence;  secondly,  because  it  was  a  promise  of  some- 
thing in  future ;  and  as  to  the  fourth  branch  of  the  false  pretence 
about  the  prisoner's  having  large  property  abroad:  first,  that 
there  was  no  evidence  that  the  prisoner  had  made  any  such 
pretence ;  secondly^  even  if  he  had  made  such  a  pretence,  that 
there  was  no  evidence  to  negative  it. 

The  chairman  declined  to  withdraw  the  case  from  the  jury,  but 
told  them  that  it  was  not  necessary  to  prove  the  whole  of  the 
pretences  charged,  but  that  proof  of  part  of  the  pretences, 
and  that  the  goods  were  obtained  by  such  part,  was  sufficient. 

The  jury  found  the  prisoner  guilty,  and  the  Court  sentenced 
him  to  eighteen  calendar  months  imprisonment  with  hard  labour 
in  the  house  of  correction  at  Maidstone,  but  reserved  for  the 
consideration  of  the  Justices  of  either  Bench  and  Barons  of  the 
Exchequer,  the  question  whether,  by  reason  of  the  objections 
taken  by  the  counsel  for  the  prisoner,  the  Court  ought  to  have 
withdrawn  the  case  from  the  jury  and  directed  an  acquittal. 

If  the  Court  ought  to  have  directed  an  acquittal,  then  the 
conviction  is  to  be  quashed,  if  not,  it  is  to  be  affirmed. 

Execution  of  the  judgment  was  respited  until  the  determina- 
tion of  the  question  reserved,  and  the  prisoner  was  committed  to 
prison,  but  the  court  ordered  that  he  might  be  discharged  on 
entering  into  a  recognisance,  himself  in  lOOZ.,  and  two  sureties 
in  50{.  each,  conditioned  for  the  prisoner's  appearing  and  ren- 
dering himself  in  execution  if  the  conviction  should  be  affirmed. 

John  G.  Talbot, 
Chairman  of  the  said  Court  of  Quarter  Sessions. 

Bibton,  for  the  prisoner. — The  conviction  should  be  quashed, 
for  the  chairman  ought  to  have  told  the  jury  that  there  was  no 
evidence  to  support  the  second  and  third  false  pretences  charged. 
The  case,  as  regards  the  first  false  pretence,  was  withdrawn  by 
the  counsel  for  the  prosecution,  and  the  evidence  did  not  sustain 
either  of  the  other  two  charges.  The  second  false  pretence,  that 
the  prisoner  had  got  a  carriage,  and  expected  it  down  either  that 
day  or  the  next,  is  very  vague.  The  prosecutor  was  bound  to 
show  that  it  was  untrue,  and  there  was  no  evidence  that  the 
prisoner  had  not  got  a  carriage.  Then  as  to  his  expecting  it 
down,  that  is  something  infutu/ro  ;  and  who  can  say  that  he  did 
not  expect  a  carriage  down  ?     [CVx^ebusn,  C.J. — It  is  just  pos- 
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Rbo.        sible  he  may  have  expected  it,  but  might  not  the  jury  infer  from 
--    '  •  all  the  facts  that  it  was  a  mere  false  pretence  ?!     The  third  false 

pretence  alleged  is  that  he  had  a  large  property  abroad.     The 

1870.        evidence  of  what  occurred  at  Eastbourne  was,  it   is  submitted^ 
Fals      t        inadmissible,  but  if  admissible  could  not  be  taken  as  proving  that 

ejn-e  ences,  ^^^  prisoner  had  no  property  abroad.  [Kbatino,  J. — Evidence 
of  what  occurred  at  Eastbourne  on  the  9th  of  May  was  material, 
as  the  prisoner  was  then  in  a  destitute  condition,  and  it  would 
have  been  very  strange  if  he  were  in  an  affluent  condition  three 
days  afterwards  at  Tunbridge.]  Besides,  there  was  no  evidence 
that  the  prisoner  made  any  such  pretence.  [Bbbtt,  J. — There 
was  just  as  much  evidence  as  in  the  case  of  the  person  at  Oxford 
who  assumed  a  commoner^s  gown  and  cap,  and  thereby  obtained 
goods :  (Reg,  v.  Barnard,  7  C.  &  P.  784).] 
No  counsel  appeared  for  the  prosecution. 

CocKBURN,  C.J. — I  think  that  the  conviction  was  good,  and 
must  be  upheld.  This  was  an  indictment  for  obtaining  goods 
by  false  pretences,  and  three  false  pretences  are  charged : 
First,  that  the  prisoner  had  taken  a  house  at  Tunbridge 
Wells,  and  that  Mr.  Booty  was  going  to  furnish  it  for  him ; 
secondly,  that  the  prisoner  had  got  a  carriage  and  pair  and 
expected  it  down  either  that  day  or  the  next;  thirdly,  that 
he  had  a  large  property  abroad.  The  evidence  was  that  the 
prisoner  had  represented  that  he  had  just  come  from  abroad,  and 
that  he  had  just  shipped  a  large  quantity  of  wine  to  Kio  de 
Janeiro  from  England ;  that  he  had  taken  a  large  house  at  Tun- 
bridge Wells ;  that  he  expected  his  carriage  and  pair  down ;  in 
short,  that  he  was  a  man  of  wealth,  and  had  come  to  settle  at 
Tunbridge  Wells.  At  the  close  of  the  case  for  the  prosecution, 
as  there  had  been  some  negotiation  for  taking  and  furnishing  a 
house,  the  counsel  for  the  prosecution  abandoned  the  first  charge 
of  false  pretences.  It  was  then  objected  by  the  prisonePs 
counsel  that  there  was  no  evidence  to  negative  the  pretence  that 
the  prisoner  had  a  carriage  and  pair,  and  that  the  allegation  that 
he  expected  it  down  in  a  day  or  two  was  like  a  promise  infuturo, 
and  was  not  in  point  of  law  a  false  pretence.  The  pretence  that 
the  prisoner  had  got  a  carriage  and  pair,  and  that  he  expected  it 
down  that  day  or  the  next,  is  a  sufficient  false  pretence.  Then 
it  Svas  said  that  there  was  not  evidence  to  negative  that  pre- 
tence. It  is  true  there  was  no  direct  evidence,  but  from  all  the 
facts  of  the  case,  what  occurred  at  Eastbourne,  and  at  the  bank 
there,  and  his  representation  that  he  had  just  been  shipping  wine 
to  Rio  de  Janeiro,  the  jury  might  well  infer  that  the  pretences 
were  false,  and  it  is  quite  sufficient  that  the  prosecutor  was 
induced  thereby  to  part  with  his  goods.  The  conviction  will 
'  therefore  be  affirmed. 

The  rest  of  the  Coubt  concurred. 

OonvicUon  affmned. 


CRIMINAL  LAW   CASES,  593 


COURT  OF  CRIMINAL  APPEAL. 

Nov.  19,  1870. 

(Before  Kelly,  C.B.,  Channbll,  B.,  Keating,  J.,  Brett,  J., 

and  Clbasbt,  B.) 

Reg.  v.  Henderson,  (a) 

Bailee — Deposit  or  sale — Fra/uduUnt  conversion — 
24  ^  25  Vict.  c.  96,  s.  8. 

A.  delivered  two  brooches  to  the  prisoner  to  sell  for  him  at  200Z. 
for  one,  a/nd  115Z.  for  the  other,  and  the  prisoner  was  to  have 
them  for  a  week  for  that  purpose  ;  but  two  or  three  days'  gra^ce 
might  be  allowed.  After  ten  days  had  elapsed,  the  prisoner  sold 
them,  with  other  jewellery,  for  250Z.,  but  arranged  with  the  vendee 
that  he  might  redeem  the  brooches  for  1101,  before  September  : 

Held,  thai  this  a/mounted  to  a  fraudulent  conversion  of  the  brooches 
to  his  own  use  by  a  bailee  with/in  24  ^  25  Vict,  c,  96,  s,  3. 

/^  ASE  stated  by  the  Recorder  of  Southampton. 

George  Henry  Henderson  was  tried  before  me,  as  the  Recorder 
of  the  town  and  county  of  the  town  of  Southampton,  at  the 
Sessions  holden  on  the  19th  of  July,  1870,  on  an  indictment  drawn 
as  follows : — 

Borough  of  Southampton  and  County  of  the  )  The  jurors  for 
Town  of  Southampton,  to  wit.  >      our  Lady  the 

Queen  on  their  oath  present,  that  George  Henry  Henderson,  on 
the  29th  of  June,  1870,  two  diamond  brooches  of  the  goods  and 
chattels  of  Alexander  Alexander  and  Alexander  Samuel  Pyke, 
feloniously  did  steal,  take,  and  carry  away,  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity. 

The  evidence  material  to  the  point  raised  in  this  case  was  as 
follows : 

Alexander  Samuel  Pyke :  I  am  a  jeweller  in  Hatton-garden, 
London.  On  June  16th  I  saw  prisoner  at  Dolphin  Hotel,  South- 
ampton. I  sold  him  jewellery  to  the  amount  of  393Z.  After  the 
purchase  had  taken  place  I  showed  him  two  diamond  brooches.  I 
said,  "  Do  you  think  you  could  sell  these  two  brooches  ? "     He 

(a)  Reported  by  Jokh  Thokpson,  Esq.,  BarrUter-at-Law. 
VOL.   XI.  Q  Q 
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Rko. 

V. 

Ubndebson. 


1870. 

Larceny  by 
fxiiiee. 


pondered  five  or  ten  minutes,  and  then  said,  ^^I  have  two  or  three 
customers  to  whom  I  could  show  them.''  I  said,  "  You  under- 
stand this  will  have  nothing  to  do  with  our  general  transaction, 
and  if  you  do  anything  with  these  brooches  yon  will  have  to 
return  either  the  cash  or  the  brooches.''  I  said,  "  The  original 
price  is  285Z.  for  one,  and  150Z.  for  the  other,  but  as  this  is  a 
special  transaction  I  will  take  200/.  for  one  and  115Z.  for  the 
other."  I  said,  "  You  shall  have  them  for  a  week,  but  two  or 
three  days'  grace  might  be  allowed."  I  delivered  the  two 
brooches  to  him. 

Charles  Keene. — I  am  assistant  to  Messrs.  Attenborough, 
pawnbrokers,  in  the  Strand.  Prisoner  came  to  me  on  June  29th, 
he  produced  two  diamond  brooches,  he  said  he  wished  to  raise , 
money  on  them  by  selling  them.  He  had  money  on  them.  He 
sold  other  jewellery,  and  had  250Z.  on  the  whole,  including  the 
brooches.  After  he  had  raised  the  money,  he  said  he  wished  to 
be  able  to  redeem  the  brooches.  I  said  he  could  redeem  them  on 
payment  of  llOZ.,  and  that  we  would  not  part  with  the  goods 
until  September. 

The  counsel  for  the  prisoner  contended  that  the  deahngs 
between  him  and  Mr.  Pyke  constituted  a  contract  for  the  sale  of 
the  brooches,  and  was  not  merely  a  bailment  of  them  for  a  par- 
ticular purpose,  but,  if  it  was  such  a  bailment,  that,  inasmuch  as 
the  prisoner  was  not  bound  to  return  the  specific  brooches,  but 
might  have  paid  over  to  Mr.  Pyke  the  cash  he  might  receive  for 
them,  he  could  not  be  convicted  on  the  above  indictment. 

I  left  two  questions  to  the  jury;  first,  was  the  transaction 
between  the  prisoner  and  Mr.  Pyke  a  contract  for  the  sale  of  the 
brooches,  or  a  delivery  of  them  to  him  for  a  particular  purpose ; 
and  secondly,  did  the  prisoner  intend,  at  the  time  of  his  raising 
the  money  on  them,  to  resume  possession  of  them  so  as  to  ful^ 
the  purpose  for  which  they  were  intrusted  to  him,  or  had  he  by 
his  conduct  put  out  of  his  power  the  carrying  out  of  such  purpose  ? 
directing  them  to  find  him  guilty  if  they  were  of  opinion  that  it 
was  a  delivery  for  a  special  purpose  and  not  a  sale,  and  if  they 
thought  he  had  put  out  of  his  power  the  carrying  out  of  such 
purpose.  The  jury  found  him  guilty,  finding  that  there  was  a 
delivery  for  a  special  purpose,  and  also  a  putting  out  of  his  power 
the  carrying  out  of  such  purpose. 

At  the  request  of  his  counsel,  I  reserved  this  case  for  the  con- 
sideration of  the  Court  for  Crown  Cases  Reserved. 

The  question  for  the  court  is  whether,  inasmuch  as  the  prisoner 
was  not  bound  to  return  the  specific  articles  intrusted  to  him,  he 
can  or  cannot  be  convicted  upon  this  indictment  7 

MoNTAauK  Bbbe. 

F.  Ikumer,  for  the  prisoner. — The  conviction  cannot  be 
sustained.  This  was  a  contract  of  sale  or  return.  The  prisoner 
had  the  option  of  returning  the  brooches,  or  the  price  agreed 
upon  for  them.   [Bebtt,  J. — ^Was  not  the  prisoner  rather  an  agent 
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for  sale,  having  possession  of  the  goods  ?]     No,  considering  how        rk, 
the  parties  were  d^ing.     The  prisoner  was  not  bound  to  return  ^- 

these  goods ;  he  might  have  paid  to  the  prosecutor  the  sum  agreed      ■J|^**>'*- 
upon  for  them.    In  Beg,  v.  Hassall  (L.  &  C.  58;  8  Cox  Crim.  Oas.         1870. 

491)  it  w£w  decided  that  a  person  who  holds  money  for  another        

under  an  obligation  to  give  back  the  amount  deposited  at  a  specified       IhjuI^,  ^ 

time,  but  who  is  not  bound  to  return  the  specific  coins  which  he 

h£ts  received,  is  not  indictable  as  a  bailee  under  the  statute.      The 

authority  to  sell  was  not  at  an  end  when  the  limited  number  of 

days  expired.     After  the  expiration  of  that  time  the  prosecutor 

might  have  sued  the  prisoner  for  the  price  of  the  brooches  as 

upon  an  absolute  sale :  {Moss  v.  Sweet,  16  Q.  B.  493 ;  20  L.  J. 

167,,  Q.  B.)     The  following  cases  show  that  the  prisoner  was  not 

liable  to  be  indicted  as  a  bailee :  Beg.  v.  Hoars  (1  Fost.  &  Fin. 

647,)  and  Beg.  v.  Gcurratt  (8  Cox  Crim.  Cas.  368). 

Macrae  Moir,  for  the  prosecution,  was  not  called  upon. 

Kellt,  C.  B. — We  are  all  of  opinion  that  this  conviction  should 
be  affirmed.  It  is  necessary  to  consider,  in  the  first  place,  what 
was  the  state  of  things  which  existed  as  regards  these  two 
brooches.  The  effect  of  the  statement  of  facts  in  the  case  is  this  : 
The  prosecutor  delivered  the  two  brooches  to  the  prisoner  for  the 
purpose  of  being  sold  by  him  for  the  prosecutor  upon  these  terms : 
The  prisoner  was  to  sell  them  for  not  less  than  200Z.  for  one,  and 
115{.  for  the  other;  and  the  second  limitation  was,  that  he  was  to 
sell  them  within  a  week,  or  at  the  most  within  ten  days ;  if  he 
could  sell  them  for  these  prices,  his  duty  was  to  pay  over  the 
price  he  received  to  the  prosecutor ;  and  if  he  was  unable  to  sell 
them,  his  duty  was,  when  the  ten  days  had  expired,  to  return  the 
two  brooches  in  specie  to  the  prosecutor.  The  prisoner  having 
received  the  brooches  on  these  terms,  and  the  ten  days  having 
elapsed,  and  the  brooches  being  unsold,  his  duty  was  simply  to 
return  them  to  the  prosecutor,  for  the  property  of  the  prosecutor 
in  the  brooches  never  ceased  until  the  prisoner  sold  them  to 
another  person.  The  prisoner,  however,  proceeded  to  a  pawn- 
broker's shop  and  effected  a  sale  to  another  jeweller.  No  doubt 
he  raised  money  upon  them  prima  facie  as  a  pledge,  but  the  sub- 
sequent words  show  that  it  was  really  by  means  of  a  sale.  The 
act  he  did  was  to  sell  the  brooches  with  other  property  for  250Z., 
and  then  he  stipulated  that  he  might  redeem  the  brooches  on 
payment  of  llOi.  before  September.  The  question  is  whether 
this  transaction  was  a  conversion  of  the  brooches  to  his  own  use  ? 
He  being  a  bailee  of  them  at  common  law  it  would  not  amount  to 
a  larceny ;  but  I  am  of  opinion  that  it  does  amount  to  a  conversion 
by  a  bailee  to  his  own  use,  under  sect.  3  of  the  24  &  25  Yict. 
c.  96,  if  it  was  a  fraudulent  taking  or  converting  by  the  prisoner. 
When  the  ten  days  had  expired  there  can  be  no  doubt  that  the 
prisoner  held  the  brooches  on  no  other  condition  than  to  return 
them  to  the  prosecutor ;  and  I  think  that  the  converting  of  them 
to  his  own  use,  by  sale  or  pledge,  after  that,  was  a  fraudulent 

QQ2 
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RiQ.        taking  and  converting  of  them  to  his  own  use  within  the  meaning 

V.  of  sect.  3.     This  view  is  supported  by  the  findinsr  of  the  jury  on 

tiENPWH8ow.   ^Y^^  gj^^  question  put  to  them^  that  the  transaction  was  not  a  con- 

1870.        tract  of  sale  of  the  brooches  to  the  prisoner,  but  a  delivery  of 

them  to  him  for  a  particular  purpose,  viz.,  to  be  sold  by  him  for 

^^^bcd'lZ.  ^^  prosecutx)r  within  ten  days.  In  leaving  the  second  question 
to  the  jury,  the  case  was  put  too  favourably  for  the  prisoner. 
The  second  question  left  to  the  jury  was,  did  the  prisoner  intend, 
at  the  time  of  lus  raising  the  money  on  the  brooches,  to  resnme 
possession  of  them,  so  as  to  fulfil  the  purpose  for  which  they  were 
entrusted  to  him,  i.e.,  return  them  in  specie  to  the  prosecutor? 
If  he  did  not,  the  act  was  fraudulent.  If  he  did  so  intend,  whether 
such  intention  takes  the  case  out  of  the  3rd  section,  is  another 
question,  and  does  not  arise  in  this  case.  K  he  sold  the  brooches 
without  the  intention  of  repossessing  himself  of  them,  so  as  to 
fulfil  his  duty,  he  was  guilty  of  the  l€krceny  charged  in  the  indict- 
ment. The  jury  must  be  taken  to  have  found,  that  he  did  not 
intend  to  repossess  himself  of  them ;  the  act  of  sale  was  there- 
fore, in  itself,  a  fraudulent  applying  of  the  brooches  to  his  own 
use,  and  a  larceny  within  the  statute.  The  question  reserved  for 
us  assumes  something  which  is  not  the  case — that  the  prisoner 
was  not  bound  to  restore  the  specific  articles — ^whereas,  after  the 
ten  days  had  elapsed,  he  was  bound  to  return  the  specific  brooches 
to  the  prosecutor.  The  conviction  will  be  affirmed. 
The  other  Judoes  concurred. 

Oonviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

N<yo.  19,  1870. 

(Before  Kellt,  C.B.,  Channell,  B.,  Keating,  i,,  Bbett,  J., 

and  Clbasbt,  B.) 

RBO.t;.  HAZEi<L.(a) 

Larceny — Obtaining  property  by  a  trick. 

The  prosecutor  met  a  man  and  walked  vrUh  him.  Touring  th-e  walk 
the  man  picked  up  apwrse  which  he  said  he  had  found,  and  that 
it  was  dropped  by  the  prisoner.  He  then  gave  it  to  the  prisoner, 
who  opened  it,  and  there  appeared  to  be  about  40L  in  gold  in  it. 
The  prisoner  appeared  grateful,  and  said  he  would  rewa/rd  the 
man  and  the  prosecutor  for  restoring  U,  The  three  then  went  to 
a  public'h<mse  and  had  some  drink.  Prisoner  then  showed  some 
money  and  said,  -if  the  mam  would  let  him,  have  \0l,,  and  let 
him  go  out  of  his  sight,  he  would  not  say  what  he  would  give 
'  him.  The  man  handed  wluit  seemed  to  be  10/.  in  m.oney,  and 
the  prisoner  and  prosecutor  then  went  out  together.  They 
returned,  and  prisoner  appeared  to  give  the  IQZ.  back  and  hi, 
more.  Prisoner  then  said  he  would  do  the  same  for  the  prosecutor, 
and  by  that  means  obtained  81,  in  gold  and  the  prosecutor's  watch 
and  chain  from  him.  The  prisoner  and  the  man  then  left  the 
public'hmise,  and  made  off  with  the  31,  and.  the  watch  and  chain. 

At  the  trial,  the  prosecutor  said  lie  handed  the  3Z.  and  the  watch  and 
chain  to  the  men  in  terror,  being  afraid  they  would  do  something 
to  him,,  and  not  expecting  they  would  give  him  hi, : 

Held,  that  the  prisoner  was  properly  convicted  of  larceny  upon  this 
evidence, 

CASE  reserved  for  the  opinion  of  this  Court  at  the  Surrey 
Sessions : 

At  the  General  Quarter  Session  of  the  peace  holden  by  adjourn- 
ment at  St.  Mary,  Newington,  in  and  for  the  county  of  Surrey, 
on  the  4th  of  August,  1870,  WiUiam  Hazell  was  tried  and  con- 
victed of  feloniously  stealing  3/.  in  money,  one  watch,  and  one 
watchguard  chain,  of  the  property  of  Joseph  Edward  Pulley,  upon 
the  following  evidence  : — 

Joseph  Edward  Pulley,  being  sworn,  on  his  examination-in- 
chief,  said :  I  am  a  dyer,  and  live  at  Louth.  On  the  24th  of 
May  I  was  in  the  Green-park.    I  was  very  ill  from  bad  eyes.     I 

(a)  Reported  by  John  THOHPSOif,  Esq.,  Banister-at-Law. 
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Rio.        met  a  man^  who  said  lie  was  from  Liverpool.     He  asked  me  if  I 

»•         could  tell  him  where  the  Guards^  band  played  ?     I  told  him  that 

Hazell.      J  ^^g  going  that  way,  and  if  he  had  no  objection,  he  could 

1870.  accompany  me  down  there.  We  went  to  the  Cloisters,  West- 
minster. It  was  between  eleven  and  twelve  o'clock  in  the  day. 
The  man  stooped  down  all  of  a  sudden  and  picked  up  a  purse. 
He  said,  ^*  This  is  a  lucky  find,  is  it  not  ?*'  I  asked  him  what  it 
was  ?  He  said  it  was  a  purse.  I  asked  him  where  he  got  it  ? 
He  said  he  picked  it  up  down  there.  I  did  not  see  him  pick  it 
up.  I  asked  if  he  saw  who  dropped  it.  He  pointed  to  prisoner, 
and  said  he  was  the  person  who  dropped  it.  I  told  the  man 
he  had  better  restore  it  to  him.  We  both  of  us  went  to  him 
and  said  he  had  dropped  his  purse.  He  seemed  much  surprised. 
He  opened  it  to  see  that  his  money  was  all  right.  There  ap- 
peared to  be  about  40Z.  in  gold.  Prisoner  related  the  manner 
in  which  he  became  possessed  of  this  money.  He  said  he  was 
an  architect  from  Gloucestershire.  He  haa  been  doing  work 
for  the  contractor  for  some  work  at  the  House  of  Commons, 
and  had  given  great  satisfaction.  He  appeared  to  be  very  grate- 
ful, and  said  he  would  reward  us  for  our  honesty  with  something 
which  he  would  purchase  at  a  shop — not  with  money.  We  left 
the  Cloisters,  and  went  to  Lambeth-bridge.  I  pointed  towards 
Westminster-road,  and  said  there  are  some  shops  down  there  if 
you  wish  to  make  us  a  present.  He  preferred  going  up  Church - 
street.  When  we  got  to  the  Crown  Tavern,  Church-street,  he 
said  we  must  go  in  there  and  have  a  glass  of  ale.  We  went  in. 
Prisoner  ordered  a  pint  of  ale  and  a  bottle  of  ginger  beer.  I  told 
him  I  did  not  drink  anything;  drink  affected  my  eyes.  We 
wont  into  a  room,  and  we  three  were  alone.  I  sat  between  the 
two  men.  The  man  said  if  he  had  a  little  of  his  money  it  would  do 
him  good,  as  he  came  from  Liverpool  to  buy  a  business  and  he  was 
rather  short  of  money.  Prisoner  showed  some  money,  and  said  if 
he  would  let  him  have  lOZ.  and  let  him  go  out  of  his  sight  he  would 
not  say  what  he  would  give  him.  The  third  man  handed  to  prisoner 
what  appeared  to  be  a  5Z.  note  and  five  sovereigns.  Prisoner 
and  I  went  out  together ;  when  he  got  outside  he  said  '^  He  is  a 
funny  or  a  fine  fellow  to  let  me  have  10/.  out  of  his  sight,  I  will  give 
him  5{.  when  I  get  back.''  He  gave  him  his  lOL  back  and  what 
appeared  to  be  five  sovereigns.  The  third  man  said  he  shotQd 
not  make  fish  of  one  and  flesh  of  the  other.  Prisoner  then  said 
he  would  do  the  same  for  me.  I  said  I  had  not  101.  Prisoner 
asked  me  to  let  him  see  what  I  had.  I  showed  S{.  He  took  the 
3/.  in  his  hand  (six  half  sovereigns),  and  said,  I  am  not  going  to 
give  you  hi.  upon  8Z.  The  third  man  closed  up  to  me  and  said, 
'*  Let  him  have  your  watch  and  chain,  which  will  make  it  up  to 
the  value  of  lOZ."  I  let  prisoner  have  the  watch  and  chain,  value 
8/.  or  9/.,  and  the  31.  They  left  the  room.  As  soon  as  the  door 
was  shut  1  went  after  them.  1  could  not  see  either  of  them.  J 
gave  information  to  the  police.  Five  weeks  after,  on  the  27th  of 
June,  I  saw  prisoner  iu  St.  James's-park.     I  followed  him  and 
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gave  him  in  charge.     As  he  was  going  over  the  bridge  he  threw        R»o. 
something  over  the  bridge  which  appeared  to  be  a  letter,  and  "• 

something  in  a  dark  paper.     In  the  early  part  of  last  month  I      ^^^^ 
was  in  the  Ophthalmic  Hospital.     Some  person  called  to  see  me  .     1870. 

there;  two  men  called.  One  was  Henry  Hazell,  prisoner's  brother.        

I  received  my  money  and  watch  and  chain  back.      A  woman      ^^'*^i- 
brdught  them  in  and  gave  them  to  H^nry  Hazelly  who  gave  them 
to  me.     Henry  Hazell  was  gfiven  in  charge  at  the  hospital. 

On  cross-examination  the  said  Joseph  Edward  Pulley  said :  I 
handed  these  things  over  in  terror.     I  never  thought  I  should 
get  the  hi, ;  I  was  afraid  they  were  going  to  do  something  to  me. . 
I  had  no  confidence  that  they  would  give   mO  5Z,     I  did  not 
believe  that  I  should  have  hi. 

On  re-examination  he  said  ^^  Prisoner  said  he  would  give  me  5/.^' 

John  Ashley,  184  0,  said  :  I  apprehended  Henry  Hazell  outside 
the  hospital.  I  produce  the  watch  and  chain,  which  I  received 
from  the  prosecutor. 

Benjamin  Hirons,  184  A,  said :  I  apprehended  prisoner  on  the 
27th  of  June  in  St.  James's-park,  and  asked  him  if  he  knew  what 
he  was  charged  with.     He  said  he  did  not  know  prosecutor  at  all. 

The  said  Joseph  Edward  Pulley,  being  recalled^  said  :  I  never 
before  stated  that  I  parted  with  my  property  under  terror.  No 
one  waved  a  pocket  handkerchief.  I  have  read  of  cases  in  the 
newspapers.  They  did  nothing  to  frighten  me,  but  one  sat  on 
one  side  and  the  other  on  the  other  side,  and  looked  me  in  the  face. 

Counsel  for  the  prisoner  submitted  there  was  do  case,  but  the 
Court  left  the  case  to  the  jury,  directing  them  that  if  they  were 
satisfiodithat  the  prisoner  obtained  possession  of  the  prosecutor's 
property  by  means  of  a  trick  or  artifice  with  intent  to  deprive 
him  thereof,  or  that  if  they  were  satisfied  that  the  prosecutor 
parted  with  his  property  under  the  influence  of  fear  produced  by 
the  conduct  of  the  prisoner  and  his  confederate,  they  .should  find 
the  prisoner  guilty. 

The  jury  returned  b  verdict  of  guilty,  and  the  court  reserved  for 
the  decision  of  this  Court  the  question  whether  upon  the  above- 
mentioned  evidence  the  prisoner  could  properly  be  convicted  of 
larceny. 

The  Court  respited  judgment  and  committed  the  prisoner  to  the 
common  gaol  at  Newington  until  the  decision  of  this  court  should 
be  known. 

Note. — Henry  Hazell  was  bailed  to  answer  the  charge  of  being 
an  accessory  after  the  fact  to  the  larceny  committed  by  William 
Hazell,  but  did  not  surrender. 

E.  KiCHARDS  Adams,  Chairman. 

Metcalfe,  for  the  prisoner,  said  he  had  looked  into  the  authorities, 
and  could  not  support  the  objection. 

Kblly,  C.B. — I  suppose  after  the  case  of  Reg,  v.  M'Orath 
(11  Cox  Crim.  Cas.  347;  39  L.  J.  7,  M.  C;  21  L.  T.  Rep.  N.  S. 
543)  you  find  the  point  untenable. 

Keogh,  for  the  prosecution.  Conviction  affii-meih 
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MIDDLESEX  SESSIONS. 

August  29,  1870. 

(Before  Mr.  Serjt.  Cox,  Deputy-Assistant  Judge.) 

Bso.  V.  Cabfbnteb. 

False  pretences — Evidence. 

Prisoner  was  indicted  for  obtaining  from  Oeorge  Hislop,  the  master 
of  the  Workhouse  of  the  Strand  Union,  one  pint  of  milk  a/nd 
one  egg,  by  falsely  pretending  that  a  certain  child  then  brought 
by  him  had  been  by  him  found  in  Leicester-squa/re,  wherea^s,  ^c. 

The  facts  were  that  the  prisoner  was  waiter  at  an  hotel  in  Oeorge- 
street,  Hanov&i'-square.  A  female  serva/nt  there,  nam^d  Spires, 
had  been  delivered  of  a  child  by  him,  which  was  put  out  to  nurse. 
The  child  falling  ill,  the  nurse  brought  it  to  the  hotel,  and  the 
prisoner,  saying  that  he  would  find  anothei'  nurse,  took  the  woman 
with  him  to  Westminster,  where  the  nurse  put  the  child  into 
his  arms  and  went  away.  He  took  it  to  the  workhouse  of  St, 
Martin' S'in'the-Fields,  whi^h  is  in  the  Strand  Union,  and 
delivered  it  to  the  master,  stating  that  he  had  found  it  in  Leicester- 
square.  It  was  by  the  master  delivered  to  the  nurse  to  be  taken 
care  of,  and  the  nurse  fed  it  with  the  pint  of  milk  and  egg, which 
was  the  subject  of  the  charge  in  the  indictment  as  the  property 
obtained  by  the  false  pretence  alleged. 

Held,  that  this  evidence  did  not  sustain  the  indictment.  First, 
because  the  child  not  liaving  been  affiliated  there  was  no  legal 
obligation  on  the  prisoner  to  maintain  it,  and  therefore  for  tlve 
purposes  of  this  indictment  it  must  be  treated  as  if  a  stranger 
had  put  a  strange  child  in  his  arms,  wlien  it  would  have  been 
rightly  delivered  by  him  to  the  relieving  qffi/^er ;  secondly,  thai 
even  if  there  had  been  a  sufficient  false  pretence,  the  milk  and 
egg  given  to  the  child,  not  at  the  prisoner's  request,  but  by  the 
workhouse  matron  in  the  course  of  her  duty,  was  too  remote  to  be 
an  obtaining  of  such  food  by  him. 

INDICTMENT  for  obtainiug  by  false  pretences  from  the  master 
of  the  workhouse  of  St.  Martin-in-the-Fields   one  pint   of 
'^ilk  and  one  egg. 

The  facts  proved  were,  that  a  chambermaid,  at  an  hotel  in 

eorge-street,  Hanover-square,  had  a  child,  as  she  alleged,  by 

e  prisoner,  who  was  a  waiter  there.     She  had  not  affiliated  it 

him^  nor  had  he  contributed   to   its   maintenance,   but  the 
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mother  had  put  the  child  to  nurse.     The  child  falling  ill,  the        rbq. 
nnrse  became  alarmed^  and  carried  it  to  the  hotels  where  she  saw  v. 

the  prisoner,  and  asked  to  see  the  mother,  bat  the  prisoner  said  C^*™^""- 
she  was  engaged,  and  that  he  would  find  another  nurse  for  it.  igro. 
Taking  the  woman  with  him,  he  went  through  several  streets,  the  — 
woman  carrying  the  child ;  but  when  near  Westminster  Bridge,  ^ff^^^^^ 
she  refused  to  go  any  further,  placed  the  child  in  the  prisoner's 
arms,  and  walked  away.  The  prisoner  took  the  child  to  the 
relieving  officer  of  St.  Martin^s-in-the-Fields,  saying  that  he  had 
picked  it  up  in  Leicester-square.  Believing  the  prisoner's  state- 
ment, the  master  sent  for  the  matron,  who  took  the  child  in 
charge,  and  fed  it  with  the  milk  and  egg  which  were  the  subject 
of  the  indictment.  The  prisoner  went  away.  Afterwards  it  was 
discovered  that  the  story  as  to  the  finding  of  the  child  was  false, 
and  these  proceedings  were  taken  against  him.  The  master  of 
the  workhouse  swore  that  he  gave  the  child  to  the  matron  to  take 
care  of  it,  believing  the  prisoner's  statement  that  he  had  found  it. 
Neither  the  place  where  the  child  was  born,  nor  that  where  it  was 
put  into  the  prisoner's  arms  by  the  nurse,  was  in  the  Strand  union. 
At  the  close  of  the  case  for  the  prosecution. 
The  JuDOB  said :  How  is  this  charge  to  be  sustained  ? 
There  was  a  false  pretence,  it  is  true ;  but  how  is  it  contended 
that  the  prisoner  obtained  any  money,  goods,  or  chattels  by 
reason  of  that  false  pretence.?  The  child  had  not  been  affiliated 
to  him,  and  he  was  for  all  legal  purposes  a  stranger  to  it.  When 
placed  by  the  nurse  in  his  arms,  it  was  abandoned  by  her,  and  it 
was  his  duty  to  take  it  to  some  workhouse.  It  had  been  as  com- 
pletely abandoned  in  point  of  law  by  being  placed  in  his  arms 
against  his  will  as  if  it  had  been  thrown  into  the  gutter.  He 
hsbd,  therefore,  a  clear  right  to  deliver  it  to  some  union. 
It  is  a  question  of  no  small  difficulty  whether  it  should  have 
been  carried  to  the  tuiion  in  which  it  was  bom  or  in  which 
it  was  abandoned,  and  it  would  be  hard  lo  imply  criminality  from 
a  choice  of  the  wrong  union.  Few  persons  in  Parliament-street 
could  tell  in  what  union  they  were  standing,  and  St.  Martin's-in- 
the-Fields  would  at  once  suggest  itself  as  apparently  the  nearest 
workhouse.  The  prisoner,  indeed,  told  a  lie  as  to  the  means  by 
which  he  had  obtained  his  unwelcome  burden,  but  probably  there 
is  not  a  man  in  the  court  who  would  have  told  the  truth  in  such 
circumstances.  But  that  is  not  the  only  answer  to  this  charge. 
The  child  being  in  contemplation  of  law  a  stranger  to  the 
prisoner,  he  being  under  no  obligation  to  maintain  it,  relief  given 
to  the  child  was  not  relief  given  to  him.  He  did  not  ask  for  a 
pint  of  milk  and  an  egg  either  for  the  child  or  for  himself,  and  it 
was  in  truth  given  to  the  child,  not  because  of  the  prisoner's 
statement,  but  because  it  was  the  duty  of  the  parish  to  feed  a 
child  in  its  custody.  The  prisoner  acted  very  wrongly  in  telling 
a  lie  and  throwing  his  child,  if  it  is  really  his,  upon  the  parish ; 
but  he  is  not  guilty  of  the  indictable  olSence  of  obtaining  by  false 
pretences  the  food  given  to  the  child.  Not  guilty . 
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Atigmt  30,  1870. 

(Before  Mr.  Serjt.  Cox,  Deputy-Assistant  Judge). 

Reg.  v.  Lovett. 

Forfeiture  for  Felony  Act,  1870,  «.  ^—Compensation, 

Sect.  4  of  the  Forfeiture  fw  Felony  Act,  1870  (33  ^  34  Vict.  c.  23), 
which  empowers  the  court  to  award  any  s^im  of  money  not  exceed^ 
ing  1001. ,  by  way  of  satisfaction  or  cmnpensaiion  for  any  loss  of 
property  suffered  by  tits  applicant  through  or  by  reaso7i  oj  the 
said  felony,  such  sum,  to  he  "  deemed  a  judgment-debt  to  the 
person  entitled  to  receive  tlie  same  from  the  person  so  convicted/* 
requires  to  be  exercised  with  consideraole  caution,  as  bein^  luMe 
to  abuse  by  arrangemerds  in  ilie  nature  of  condonation  <f  a 
felony. 

On  an  indictment  of  a  servant  fur  stealing  money  from  hi^  nui^fi'r^ 
it  had  been  arranged  between  tlic  connsel  for  tlie  prisoner  and  the 
prosecutor  tliat  the. prisoner  should  repay  tlie  money  lie  h4xd  stolen, 
and  that  prosecutor  sfumld  recommend  that  he  be  discharged,  with- 
out punishment,  on  his  own  recognisances  to  come  up  for  judg- 
ment  when  called  upon,  and  that  the  court  should  orJ-er  that  sunt 
to  be  paid  as  compensation  to  the  prosecutor  under  sect.  4. 

The  irrisoner  having  pleaded  guilty  to  the  charge,  an  application 
was  made  by  counsel,  stating  the  above  arrangement.  But  the 
C(mrt  refused  its  assent  to  any  compromise,  as  not  being  withi7i 
tlie  intention  of  this  provision  of  the  Act,  which  contemphbted 
compensation  to  the  pa/rty  wronged,  as  an  addition  to,  and  not  as 
a  substitute  for,  the  punishm&nt  due  to  the  crime. 

rr^HB  prisoner  was  indicted  for  stealing  5/.  10s.  in  money,  the 
A      property  of  his  employers,  Messrs.  Marshall  and  Snelgrove. 

He  pleaded  guilty. 

Besley  for  the  prosecutor. 

Bibton  for  the  prisoner. 

Besley  said  that,  the  prisoner  having  pleaded  guilty,  he  had 
now  on  the  part  of  the  prosecution  to  recommend  him  to  mercy. 
Prisoner  had  engaged  to  refund  the  money  he  had  taken,  and  he 
applied  to  the  Court  to  exercise  for  the  first  time  the  power  given 
to  it  by  the  4th  section  of  the  Forfeiture  for  Felonies  Act  of  the 
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last  session^  and  to  make  a  formal  order  for  compensation  to  the        Ru. 
prosecutors  of  the  money  taken  from  them.    This  was  precisely  the      j^^ 
case  contemplated  by  the  statute,  and  he  would  ask  the  Court,  in 
consideration  of  this  undertaking  by  the  prisoner,  to  inflict  no        1870. 
punishment,  but  to  order  that'  he  come  up  for  judgment  if  called        -; — 
upon,  which  he  might  be  if  he  did  not  fulfil  his  promise  to  repay    SiuMct/'^ 
the  sum  he  had  taken. 

Bibton,  for  the  prisoner,  said  that  such  had  been  the  arrange- 
ment which  had  been  made  on  the  prisoner's  behalf,  and  he  hoped 
it  would  have  the  approval  of  the  Court. 

The  Judge. — Certainly  not.  So  far  from  being  a  course  con- 
templated by  the  new  statute,  I  am  satisfied  that  no  such  view 
of  it  could  have  been  designed  by  the  Legislature.  The  section 
before  me  could  not  have  been  intended  to  introduce  or  sanction 
what  would  be  in  fact  a  condonation  of  a  felony,  and  this  would 
obviously  be  the  result  if  the  court  were  to  permit  such  an 
arrangement  between  the  prosecutor  and  the  prisoner  as  that  now 
proposed.  No  such  inference  could  fairly  be  drawn  from  the 
language  of  the  statute.  It  empowers  the  Court  "  immediately 
after  the  conviction  of  any  person  for  felony,  to  award  any  sum  of 
money,  not  exceeding  lOOJ.,  by  way  of  satisfaction  or  compensa- 
tion for  any  loss  of  property  suffered  by  the  applicant  through  or 
by  means  of  the  said  felony,  the  amount  so  awarded  to  be  deemed 
as  a  judgment-debt  from  the  person  entitled  to  receive  the  same 
from  the  person  so  convicted.''  This  was  manifestly  designed  to 
be  in  the  nature  of  a  remedy  for  the  wrong  done  to  the  individual, 
and  to  be  in  addition  to,  and  not  as  a  substitute  for,  the  punish- 
ment due  to  the  crime.  If  compromises  of  this  nature  were  to  bo 
permitted,  they  would  be  in  direct  defiance  of  the  law  that  pro- 
hibits the  condonation  of  a  felony,  and  it  would  be  open  to  many 
grave  abuses.  It  was  a  power  to  be  exercised  with  the  utmost 
caution,  and  especially  with  a  view  to  the  possibility  of  such  an 
abuse  of  it.  I  cannot  accede  to  the  application  ;  but,  taking  into 
consideration  the  strong  recommendation  to  mercy  by  the  prose- 
cutors, the  prisoner's  previous  good  character,  and  the  circum- 
stances attending  the  commission  of  the  crime,  I  shall  not  inflict 
the  punishment  usually  given  to  servants  for  robbing  their 
employers,  but  reduce  it  to  imprisonment  for  two  months. 
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PEIVY  COUNCIL. 

'July  7,  1870. 

(Present :  The  Right  Hon.  Lord  Caiens,  Sir  William  Eelb, 

and  Sir  James  W.  Colvile.) 

« 

Beg.  v.  Allan  MACPHEBBON.(a) 

Assault — Pleadi/ng —  Sv/rplusage, 

To  cm  information,  cha/rging  a  common  assault,  the  words  were 
added.  ^*  in  contempt  of  the  Legislative  Assembhj,  in  violation 
of  its  dignity,  and  to  the  great  obstruction  of  its  business"  On 
demurrer, 

Held  {reversing  the  judgment  of  the  Supreme  Court  of  New  South 
Wales),  that  the  information  was  good;  tlie  words  added  not 
being  an  allegation  of  a  further  or  separate  offen^ce,  but  being 
simply  a  statement  of  the  consequ&nce  resulting  from  the  common 
assault  charged  in  the  earlier  part  of  tlie  information, 

THIS  was  an  appeal  from  the  judgment  of  the  Supreme  Court 
of  New  South  Wales,  which  was  given  in  favour  of  the  re- 
spondent on  a  demurrer  to  an  information  filed  by  the  appellant^ 
Her  Majesty^s  Attorney- General  for  the  colony  of  New  South 
Wales,  under  the  circumstances  stated  below. 

On  the  17th  of  March,  1868,  an  information  was  filed  in  the 
Supreme  Court  of  New  South  Wales  by  the  appellant,  charging 
Allan  Macpherson,  the  respondent,  as  follows :  For  that  on  the 
26th  of  February,  1868,  at  Sydney,  in  the  said  colony,  while  the 
Legislative  Assembly  of  the  said  colony  was  sitting,  Benjamin 
Lee,  a  member  of  the  assembly,  whose  conduct  had  been,  and 
then  was,  under  its  consideration,  after  being  heard  in  his  place 
in  the  said  assembly  in  reference  to  such  conduct,  was,  in  accor- 
dance with  the  practice  of  the  said  assembly,  requested  by  the 
Speaker  thereof  to  withdraw  therefrom.  And  that  the  said 
Benjamin  Lee,  in  obedience  to  the  said  request,  thereupon  with- 
drew from  the  said  assembly  into  an  ante-chamber  adjoining 
thereto,  and  that  immediately  upon  his  so  withdrawing  into  the 
said  ante-chamber,  the  said  Allan  Macpherson,  a  member  of 
the  said  assembly,  in  and  upon  the  said  Bemamin  Lee  did  make 
an   assault,  and   him,  the   said  Benjamin  Lee,  did  then   beat, 

(a)  Reported  by  Douglas  Kingsvobd,  Esq.,  Bamster-at-Law. 


CBIMINAL  LAW   CASBS.  605 

wonnd^  and  ill-treat^  in  contempt  of  the  said  assembly^  in  violation        Kjbo. 
of  its  dignity,  and  to  the  great  obstrnotion  of  its  business.  ,,      ^ 

.  A.  bench  warrant  was  consequently  issued  by  the  Chief  Justice        

of  the  Supreme  Court,  and  the  respondent  was  held  to  bail  to       1870. 
appear  and  plead  to  the  information  at  the  then  next  sittings  of    p^~r"  _ 
the  said  Supreme  Court  in  its  criminal  jurisdiction  on  the  1 1th  of      AjuaStu 
May  then  next. 

On  the  said  11th  of  May  the  respondent  appeared  before  the 
court  at  Darlinghurst,  and,  being  called  upon  to  plead  to  the  said 
information,  filed  a  demurrer  thereto,  and  a  joinder  in  demurrer 
was  filed  by  the  appellant. 

The  demurrer  came  on  for  argument,  and  was  argued  before 
the  court  at  1  >arlinghurst,  on  the  13th  of  May,  1868,  before 
Cheeke,  J.,  and  Faucett,  J.,  two  of  the  judges  of  the  Supreme 
Court ;  and  on  the  Idth  of  the  same  month  the  judges  delivered 
their  judgment,  Cheeke,  J.,  deciding  in  favour  of  the  respondent 
that  the  demurrer  was  good,  and  Faucett,  J.,  deciding  in  favour 
of  the  Crown  that  the  mformation  was  good,  and  the  demurrer 
ought  to  be  overruled.  After  some  discussion,  on  application  of 
the  respondent  that  the  judgment  of  the  court  should  be  held  to 
be  in  his  favour,  the  respondent  was  informed  by  Cheeke,  J.,  that 
he  must  plead,  and  subsequently  Cheeke,  J.,  ordered  a  plea  of  not 
guilty  to  be  entered  for  the  respondent,  and  the  trial  to  proceed. 
The  hearing  of  the  case  was,  however,  then  postponed  until  the  - 
following  day. 

On  the  following  day  it  was  thought  proper  that  the  demurrer 
should  be  argued  before  the  Supreme  Court  sitting  in  bcmco,  and 
accordingly  on  the  5th  of  June,  1868,  the  demurrer  came  on  to 
be  heard  before  Sir  Alfred  Stephen,  C.J.,  Hargrave  and  Cheeke, 
JJ.,  the  respondent  appearing  in  person  in  support  of  the 
demurrer,  and  the  appellant  in  support  of  the  information. 

On  the  8th  of  June,  1868,  the  Court  gave  judgment  for  the 
respondent.  Sir  Alfred  Stephen,  C.J.,  holding  that  the  appellant 
was  entitled  to  judgment ;  but  Hargrave  and  Cheeke,  J  J.,  hold- 
ing that  the  respondent  was  entitled  to  judgment. 

Sir  R.  Palmer,  Q.C.,  and  Cohen  for  the  appellant,  contended 
that  the  information  sufficiently  charged  a  common  assault ;  that 
the  words  imputing  contempt  of  the  Legislative  Assembly,  violation 
of  its  dignity,  and  obstruction  of  its  business,  might,  if  necessary, 
be  rejected  as  surplusage ;  that  if  the  information  did  not  suffi-^ 
ciently  and  properly  charge  a  common  assault,  then,  that  the 
facts  charged  therein  amounted  to  an  obstruction  and  a  con- 
temptuous interruption  of  the  business  of  the  said  Legislative 
Assembly,  and  were  a  misdemeanor  punishable  by  the  common 
law.  They  referred  to  "Taylor  on  Evidence,''  s.  215;  Bex  v. 
Hunt  (2  Camp.  583) ;  Earl  ofThanefs  case  (27  St.  Tr.  827). 

The  respondent  did  not  appear. 

Judgment  was  delivered  by  Lord  Cairns. — ^In  this  case  their 
Lordships  are  of  opinion  that  the  appeal  ought  to  be  allowed^ 


Maophbbsov. 
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]?BG  that  the  judgment  which  has  been  entered  in  the  colony  for  the 
^ ^  defendant  should  be  reversed,  and  that  the  demurrer  of  the  defen- 
dant should  be  overruled,  and  their  Loixlships  will  humbly  report 
1870.  to  Her  Majesty  to  this  effect.  Beyond  that  their  Lordships  do 
■~r  not  proceed.  They  leave  it  to  the  Attorney-General  to  take  such 
^sgf^tT  steps  as  he  may  think  fit,  if  he  should  desire  to  take  further 
steps  with  reference  to  the  judgment  in  the  colony.  Their  Lord- 
ships read  the  information  in  this  case  as  an  information  which 
states  in  fit  and  apt  terms  that  an  assault  was  committed  by  the 
defendant  upon  the  person  named  in  the  information,  viz., 
Benjamin  Lee ;  they  read  it  as  alleging  that  "  the  defendant  in 
and  upon  the  said  Benjamin  Lee  did  make  an  assault,  and  him, 
the  said  Benjamin  Lee,  did  then  beat,  wound,  and  ill-treat;'* 
words  which,  in  all  respects,  are  apt  words  for  the  purpose  of 
describing  a  common  assault.  They  find,  then,  that  added  to 
those  words  there  are  some  further  words,  viz.,  "  in  contempt  of 
the  said  assembly,  in  violation  of  its  dignity,  and  to  the  great 
obstruction  of  its  business.*'  Their  Lordships  cannot  read  these 
words  as  an  allegation  of  a  further  or  of  a  separate  offence,  but 
simply  as  the  statement  of  a  consequence  resulting  from  that 
common  assault  which  is  described  in  the  earlier  words.  Whether 
that  consequence  did  or  did  not  result  from,  the  common  assault, 
whether  that  consequence  ought  or  ought  not  to  be  considered  as 
an  aggravation  of  the  common  assault,  is  to  the  mind  of  their 
Lordships  immaterial.  The  words  do  not  alter  the  character,  or 
the  allegations  with  regard  to  the  character,  of  the  offence  which 
is  charged.  They  may  be  surplusage ;  but  if  surplusage,  they  do 
not  in  any  way  injure  or  take  away  from  the  effect  of  the  earlier 
averments.  Their  Lordships  are  perfectly  satisfied  with  the 
reasons  upon  this  head  which  have  been  given  by  the  Chief 
Justice  in  the  colony.  They  desire  to  express  their  concur- 
rence with  those  reasons ;  and  it  is  upon  those  grounds  their 
Lordships  have  arrived  at  the  conclusion  which  has  been  already 
intimatra. 

Judgment  reversed. 

Solicitors  for  the  appellant,  Oliverson,   Peachey,   Denby,  and 
Peadi£y. 
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OXFORD  CIRCUIT. 
WoBCESTEB  Summer  Assizes^  1870. 

(Before  Mellob^  J.) 
Reg.  v.  Deelet  and  others,  (a) 

Practice — Evidence  of  persons  jointly  indicted. 

Three  pri'Soners  were  jointly  indicted  for  felony.  They  pleaded  n^t 
guilty,  and  were  tried  togetlier.  Two  of  the  prisoners  were 
allowed  to  be  called  as  witnesses  on  behalf  of  tlie  third.  They 
were  all  three  convicted. 

I3RISONBRS  were  jointly  indicted  for  robbery  with  violence. 

Before  the  prisoners  were  given  in  charge  to  the  jury, 
Jelf  for  the  prisoner  Deeley,  informed  his  Lordship  that  he 
proposed  to  call  the  female  prisoners  as  witnesses  for  Deeley,  and 
that  if  this  course  were  not  permitted,  he  must  ask  that  the 
prisoners  should  be  separately  tried  ;  but,  he  argued,  the  women 
might  be  properly  called  for  the  defence  of  Deeley,  although  all 
three  prisoners  were  tried  together.  The  Evidence  Act,  14  &  15 
Vict.  c.  99,  s.  3,  only  prevented  the  parties  to  criminal  proceedings 
giving  evidence  for  or  against  "themselves.^'  In  proceedings 
before  justices,  the  evidence  of  one  defendant  was  frequently  taken 
for  or  against  another  jointly  charged.  In  the  case  of  Winsor  v. 
The  Queen  (10  Cox  Crim.  Cas.  276;  14  L.  T.  Rep.  N.  S.  567),  the 
evidence  of  one  prisoner  was  received  agaiixst  another  included  in 
a  joint  indictment,  although  the  testifying  prisoner  had  pleaded 
not  guilty,  and  had  not  withdrawn  her  plea,  neither  had  a  verdict 
been  given  either  for  or  against  her,  nor  had  a  noUe  prosequi  been 
entered.  The  principle  was  not  affected  by  the  fact  that  the 
prisoners  were  being  tried  together. 

Selfa,  for  the  prosecution,  contended  that  prisoners  upon  their 
trial  together  could  not  be  called  as  witnesses  for  or  against  each 
other.  In  Winsor  v.  The  Queen  the  prisoner  Winsor  was  alone  upon 
her  trial  when  her  fellow  prisoner  gave  evidence  for  the  Crown. 

Mellob,  J. — The  female  prisoners  might  be  called  on  behalf  of 

the  prisoner  Deeley,  although  the  trial  had  proceeded  against  all. 

The  three  prisoners  were  then  given  in  charge  to   the  jury 

(a)  Reported  by  John  Roab,  Esq.,  Barrister-at-Law. 
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together^  and  at  the  close  of  the  case  for  the  prosecution  the  two 
women  were  called  for  Deeley^  and  were  examined  and  cross- 
examined;  but 

All  three  prisoners  were  convicted. 

Attorney  for  the  prosecution,  fFainivright,  Dudley. 
Attorney  for  the  prisoner,  Olutterbiick,  Worcester. 


OXFORD  CIRCUIT. 

Stafford  Summer  Assizbs,  1870. 
(Before  Pigott,  B.) 
Reg.  v.  Monaohan  and  6fiAN0ER.(a) 

Misdemeanor — Endangering  safety  of  passengers  on  railway — 

24  ^  25  Vict,  c.  100,  s.  34. 

Sect.  34  of  24  ^  25  Vict.  c.  100,  enacts  that  whosoever  by  any 
unlaivful  act,  or  by  any  wilful  omission  or  neglect,  shall  endanger^ 
or  cause  to  be  endam^ered,  the  safety  of  any  person  conveyed  or 
being  in  or  upon  a  railwa/y,  or  shall  aid  or  assist  therein,  shall  be 
guilty  of  a  misdemeanor. 

Two  boys  went  upon  prmnises  of  a  railway  compa/ny  and  began 
playing  with  a  heavy  cart,  which  was  near  the  line.  Having 
started  the  ca/rt,  it  ran  down  an  embanhnmt  by  its  own  impetus. 
One  boy  tried  to  divert  its  course  ;  the  other  cried  to  him  "  Let  it 
go.*'  The  cart  ran  on  without  pushing  until  it  passed  through  a 
liedge,  and  a  fence  of  posts  and  rails,  and  over  a  ditch  on  to  the 
railway  ;  it  rested  so  close  to  the  railway  lines  as  to  obstruct  a7vy 
carriages  passing  upon  them.  The  boys  did  not  attempt  to  re- 
move  it : 

Held,  that  as  the  first  act  of  moving  the  cart  was  a  trespass,  a/nd 
tlierefore  a/n  unlawful  act,  and  as  the  jv/ry  found  thai  the  natural 
conseqv£nce  of  it  was  that  the  ca/rt  ran  through  the  hedge,  and  so 
on  to  the  railway,  the  boys  might  be  properly  convicted  under  the 
above  statute. 


I 


NDICTMENT  for  misdemeanor. 


First  count,  charged  that  James  Monaghan  and  Samuel  Granger 
.  •  ^  .  unlawfully  did  throw  a  certain  thing,  to  wit,  a  cart,  upon  a 
certain  railway,  ....  and  thereby  did  then  endanger  the  safety 

(a)  Reported  by  Jobm  Rosb,  Eaq.,  Barrister-at-Law. 
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of  certain  persons  then  conveyed  and  being  in  and  upon  the  said 
railway. 

Second  count  (the  same^  but  with  the  words  "a  piece  of  wood/^ 
substituted  for  "a  cart"). 

Third  count  charged  that  they  did,  by  throwing  a  certain 
thing,  to  wit,  a  cart,  upon  a  certain  railway,  ....  obstruct  a 
certain  engine  and  certain  carriages  using  the  said  railway, 
against,  &c. 

It  appeared  from  the  evidence  that  the  prisoners,  who  were 
boys,  went  upon  the  premises  of  the  London  and  North- Western 
Railway,  near  the  line,  and  began  playing  with  a  heavy  cart  there, 
by  running  it  up  and  down  an  embankment.  Being  started  by 
the  prisoners,  the  cart  ran  by  its  own  impetus  and  without  being 
further  pushed,  until  it  passed  through  a  hedge,  through  a  fence 
of  posts  and  rails  and  over  a  ditch,  and  then  ran  on  to  the  line 
of  the  railway.  Before  the  cart  reached  the  hedge,  Monaghan 
endeavoured  to  twist  the  shafts  so  as  to  overthrow  and  stop  it ; 
but  Granger  called  to  him  to  "  let  it  go."  They  left  the  cart  in 
such  a  position  that  it  was  not  quite  clear  of  the  line  of  rails. 

At  the  close  of  the  evidence  for  the  prosecution. 

Young  submitted  that  there  was  no  case  against  the  prisoners. 

PiGOTT,  B. — The  24  &  25  Vict.  c.  100,  s.  34,  enacts  that  whoso- 
ever by  any  unlawful  act  or  by  any  wilful  omission  or  neglect 
shall  endanger  or  cause  to  be  endangered  the  safety  of  any  person 
conveyed  or  being  in  or  upon  a  railway,  or  shall  aid  or  assist 
therein,  shall  be  guilty  of  a  misdemeanor.  Now  was  there  not 
here  an  unlawful  act  which  endangered  the  safety  of  passengers  ? 
Suppose  a  train  had  come  along  and  struck  this  cart,  will  it  not 
be  for  the  jury  to  say  whether  the  act  endangered  the  safety  of 
passengers  by  the  train  ? 

Young, — ^Turning  the  cart  round  was  not  an  unlawful  act. 

PiGOTT,  B. — Yes ;  interfering  with  it  was  a  trespass. 

Young  having  addressed  the  jury,  and  the  learned  Judge  having 
summed  up, 

The  jury  found  the  prisoners  guilty,  but  recommended  them  to 
mercy  on  the  ground  that  they  did  not  contemplate  the  conse- 
quences of  their  act. 

PiQOTT,  B. — ^Tou  are  of  opinion  that  they  did  not  think  the 
cart  would  go  tjirough  the  hedge  ? 

The  Jury. — Yes. 

PiGOTT,  B. — Is  not  that  equivalent  to  a  verdict  of  not  guilty  ? 

Motteraw. — But  the  moving  of  the  cart  by  the  prisoners  was 
an  unlawful  act. 

PiGOTT,  B. — An  unlawful  act  qua  the  railway  ?  I  think  it  was. 
(To  the  jury) :  Do  you  think  that  the  natural  consequence  of 
starting  the  cart  in  the  first  place  was  that  it  ran  through  the 
hedge  f 

The  Jury. — Yes. ' 

The  learned  Judge  then  sentenced  the  prisoners  to  two  calendar 
months'  imprisonment. 


Reo. 
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BIRMINGHAM  BOROUGH  SESSIONS. 

Orfohcr  26,  1870. 

(Before  A.  B.  Adams,  Q.C,  Recorder.) 

Req.  v.  George  Bolus. 

Tlip.  Debtors'  Act  (32  cS'  33  VirL  r.02),  s.  11— Prn,<ieeuf Ion  uvder— 
Dutposal  of  goods  hcforo  harikniptcy — Intent  to  dofrafid — Failure 
hy  bankrupt  to  dtticLoae  transact wns  to  tru-steo. 

« 

By  sect.  11  (sub-fird.  1)  ofS2  8f  33  Vict.  c.  62,  if  any  bankrupt  or 
person  wh'se  affairs  are  liquidated  by  arrangement  does  not 
(inter  alia)  fully  and  truly  discover  to  the  trustee  administering 
his  estate  for  the  benefit  of  his  creditors  all  his  property,  and  how 
and  wJwn  and.  for  what  considerations^  he  disposed  of  any  part 
thereof  not  in  the  way  of  his  trade,  or  in  the  ordinary  expense  of 
his  family  ;  or  {sub-sect,  15)  if  vdthin  four  months  next  before 
the  presentation  of  a  ba^nkruptcy  petition  against  him,  o?*  the 
commencement  of  a  liquidation,  he,  bein-g  a  trader,  pawns,  pledges, 
or  disposes  of,  otherwise  than  in  the  ordinary  way  of  his  trade, 
any  property  which  he  ha^  obtained  on  credit,  and  has  not  paid 
for,  he  shall  be  guilty  of  a  misdemeanor,  unless  the  jury  is  satisfied 
that  he  Juid  no  intent  to  defraud. 

On  the  \bth  of  May  the  prisoner,  who  was  a  tool  maker,  gave  an  order 
for  six  tons  of  steel.  On  arrival  at  his  wharf  lie  did  not  allow  it 
to  be  unloaded,  and  on  the  ISth  of  June  sold  it  at  14s.  per  civt.for 
cash.     Its  estimated  value  was  18s.  per  cwt. 

On  the  2Sth  of  Jwne  a  petition  in  bankruptcy  was  filed  against  the 
pinsoner.  He  was  adjudicated  bankrupt  on  the  29th  ;  on  the  4th 
of  July  a  receiver  was  appointed,  who  was  subsequently  viadv 
trustee,  but  the  bankrupt  did  not  discover  the  above-mrmtioned 
transaction  until  it  was  forced  out  of  him  on  the  2Qth  of  July  before 
th/'  registrar : 

TTrld,  that  there  tvas  a  case  to  go  to  the  jury. 

Snnhle,  it  lies  upcm  the  prisoner  to  m'gafive  the  intent  to  defraud, 

Hog,  v,  Thomas  (ante,  p,  535;  22  L,  T.  Rep.  N,  8,  138),  referred  to. 

^I^HE    prisoiu-r   was   indicted   under   sub-sects.    1    and    15    of 

I-       sect.  11   of  32  &  33  Vicfc.  c.  62,  for  not  fully  disclosing  all 

his  transactions  to   the  trustee  under  his  bankruptcy,  and  for 
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disposing-  of  goods,  obtained  upon  credit  within  four  months  of 
his  bankruptcy  and  not  paid  for,  otherwise  than  in  the  ordinary 
way  of  his  trade. 

Hon.  E.  C.  Leifjh  and  Rosher  appeared  for  the  prosecution. 

Motf(^rani  and  Buzzard  defended  the  prisoner. 

The  prisoner  was  an  edged-tool  maker,  of  Wharf-street,  Aston. 
On  the  1 5th  of  May  the  prisoner  gave  an  order  to  the  traveller  of 
Messrs.  Peace  and  Co.,  of  Sheffield,  for  six  tons  of  steel.  The 
steel  was  consigned  to  the  prisoner,  per  Midland  Railway  Com- 
pany, but  on  its  >»rrival  at  his  wharf  at  Aston,  the  prisoner  did 
not  allow  it  to  be  unloaded,  on  the  ground  of  excess,  and  said  he 
would  write  to  the  company  abont  it.  It  therefore  remained  in 
the  company's  waggon.  On  the  13th  of  June  the  prisoner  sold 
the  steel  to  Mr.  Ansell,  tool  broker,  Gosta-green,  for  H*/?.  per 
cwt.,  and  gave  him  a  written  order  to  obtain  it.  Ansell  paid  the 
prisoner  in  ready  notes  and  gold,  the  prisoner  stating  that  he 
expected  to  open  business  again,  and  if  so  he  would  purchase 
the  steel  back  again,  giving  Ansell  a  profit.  The  prices  that 
Messrs.  Peace  put  upon  the  steel  was  18«.  per  cwt. 

On  the  28th  of  June,  Mr.  Howes,  a  creditor,  filed  a  petition 
in  bankruptcy  against  the  prisoner  in  the  Birmingham  County 
Court.  The  adjudication  was  made  on  the  29th  of  June  ;  on  the  4th 
of  July,  Mr.  Alfred  Harrison,  accountant,  was  appointed  interim 
receiver,  and  subsequently  trustee,  by  a  meeting  of  creditors  held 
on  the  15th  of  July.  The  bankrupt  surrendered  on  the  2r>tli  of 
July,  and  was  examined  before  the  registrar.  The  prisoner  made 
no  statement  to  the  trustee  concerning  the  transaction,  and  the 
trustee  knew  nothing  about  it  until  this  date,  when  it  was  elicited 
in  cross-examination.  The  file  of  the  proceedings  in  bankniptcy 
showed  that  the  prisoner  said,  on  the  2(>th  of  July :  "  I  have  sold 
steel  to  Mr.  Ansell  five  or  six  weeks  ago,  which  was  not  entered. 
I  sent  the  load  back  to  the  railway  because  it  was  more  than  I 
ordered.  I  did  not  fetch  it  back  from  the  railway,  but  sold  it  to 
Mr.  Ansell  for  about  lOOi.,  and  spent  the  money  in  law  and  going 
to  London.  If  I  had  used  the  steel  in  the  way  of  my  trade,  I 
should  have  used  it  for  edge-tools.^'  Mr.  Harrison;  the  trustee, 
was  called,  and  he  stated  that  the  only  statement)  of  affairs 
he  could  obtain  from  the  bankrupt  was  a  draft  list  of  his 
creditors.  He  went  through  the  prisoner's  books,  but  could 
find  no  entry  or  any  invoice  relating  to  the  purchase  or  sale 
of  the  steel. 

MotftTmn  submitted  that  there  was  no  evidence  to  support  the 
prosecution.  The  disposal  of  the  goods  must  be  with  intent  to 
defraud,  and  the  prosecution  had  not  proved  that  intent, 

Ldgh  said  it  was  not  for  tho  prosecution  to  show  intent  to 
defraud,  but  it  was  for  the  other  side  to  show  that  there  was 
no  such  intent.  The  words  of  the  section  were,  "unless  the 
jury  is  satisfied  that  ho  had  no  intent  to  defraud/'  He  con- 
tended that  those  words  shifted  the  onus  of  proof  on  to  the 
other  side* 
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The  Recorder  referred  to  Reg.  v.  Thomas  {ante,  p.  535;  22 
L.  T.  Rep.  N.  S.  138),  and  said  that  Lush,  J.,  seemed  to  be  of 
opinion  that  it  was  for  the  prisoner  to  prove  that  he  had  no  intent 
to  defraud.    He  should  hold  that  there  was  a  case  to  go  to  the  jury. 

Leigh  summed  up  the  case  for  the  prosecution. 

Hotter  am  urged  that  there  was  no  intent  to  defraud.  As  to 
the  disclosure  of  the  bankrupt's  affairs  Mr.  Harrison  knew  of  the 
transaction  within  fifteen  days  of  his  appointment  as  trustee,  and 
he  did  not  know  that  the  Act  of  Parliament  said  anything  about 
the  time,  provided  that  the  disclosure  was  made  before  the  estate 
was  administered. 

The  Recorder,  in  summing  up,  explained  the  purpose  of  the 
Act  of  Parliament  under  which  the  prosecution  was  brought. 
When  a  man  sold  goods  he  expected  his  customer  to  pay,  but  the 
Legislature  stepped  in  and  said  circumstances  might  occur  aft.er 
a  contract  which  rendered  it  impossible  for  a  debtor  to  fulfil  his 
part,  and  it  was  better  that  the  creditors  should  be  satisfied  with 
receiving  a  proportion  of  the  sum  owing  to  them,  than  that  the 
terrors  of  the  law  should  be  perpetually  held  over  the  debtor. 
Under  such  circumstances  it  was  provided  that  the  person  seek- 
ing to  be  discharged  of  his  debts  should  make  a  full  and  free 
disclosure  of  his  transactions  for  a  considerable  time  immediately 
preceding  his  bankruptcy.  It  had  been  enacted  that  if  a  person, 
within  four  months  preceding  his  bankruptcy,  should  dispose  of 
property  obtained  on  credit  otherwise  than  in  the  ordinary- 
way  of  trade,  he  should  be  deemed  guilty  of  a  misdemeanor, 
unless  the  jury  should  be  satisfied  that  he  had  no  intent  to 
defraud.  Practically,  the  jury  would  have  to  consider  whether 
there  was  in  the  evidence  of  the  transaction  a  priTtid  facie  case  of 
fraud.  The  jury  might  say  that,  since  the  prisoner  did  not  give 
the  information  to  his  creditors  required  by  the  law,  they  were 
confident  that  he  must  have  intended  to  defraud  his  creditors. 
The  jury  would  have  to  consider,  not  so  much  what  was  the 
prisoner's  intention  when  he  bought  the  steel  as  when  he  sold  it 
to  Mr.  Ansell. 

The  jury  retired  for  a  few  minutes,  and  returned  into  court 
with  a  verdict  of  guilty. 

The  Recorder,  in  passing  sentence,  said  he  desired  to  express 
his  approval  of  the  prosecution  having  been  instituted,  for  he 
considered  that  a  man  who  sought  advantage  of  the  Bankruptcy 
Act,  and,  as  it  were,  to  pay  his  creditors  by  means  of  a  certificate, 
ought  at  least  to  give  up  all  he  possessed  and  afford  all  possible 
information  as  to  his  transactions  to  his  creditors,  or  the  assignees 
who  might  be  appointed.  The  prisoner  had  taken  a  different  course, 
and  had  concealed  from  them  a  transaction  not  necessarily 
fraudulent  of  itself,  but  which,  when  it  came  to  be  concealed  and 
all  trace  of  it  obliterated  from  his  books,  the  jury  had  decided 
to  have  been  done  to  defraud.  It  was  the  first  case  of  the  kind 
under  the  now  Act  tried  in  the  Birmingham  district,  and  in 
order  that  it  might  not  appear  that  undue  severity  was  used  when 
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a  new  law  came  into  force,  he  should  not  pass  so  heavy  a 
sentence  as  he  would  otherwise  have  done.  The  sentence  of  the 
court  was  that  prisoner  should  be  imprisoned  as  a  first-class 
misdemeanant  for  two  calendar  months. 

Two  calendar  moiitlut'  Imprisonnient. 


Rko. 
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PRIVY  COUNCIL. 

July  25  and  26,  1870. 

(Present :  The  Right  Hon.  Lord  Cairns,  ISir  James  W.  Colvile, 

and  Sir  Joseph  Napiek). 

Lbvinger,  app.,  V.  The  Queen,  resp.(a) 

Criminal  law — Practice — Jury  de  medietate  liiujuai — Peremptory 
challenge  to  alien  juror — 6  Geo.  4,  c.  50,  8.  47. 

The  appellant,  on  his  trial  foi'  murder  at  Melbourne,  claimed  the  right 
of  peremptory  challenge  to  an  alien  sii,mmoned  on  a  jury  de  medie- 
tate.  Under  the  colonial  atatufe  {The  Juries  Act,  1865,  No,  272), 
like  the  stat.  6  Oeo.  4,  c.  50,  s.  47,  no  alien  jurox  on  a  jury  de 
medietate  *^  shall  he  liable  to  he  challenged  for  want  of  freehold, 
or  of  any  other  qnaJificafion  required  by  this  Act,  but  may  be 
challenged  for  any  other  cause  in  like  imuiner  as  if  he  were 
qualified  by  this  Act/^  TJie  chall<mge  was  disallowed,  the  trial 
proceeded,  and  the  appellant  vm.s  convicted. 

Held  {reversing  the  judgment  of  the  Supreme  Court  of  Victoria, 
criminal  jurisdiction)  that  the  cJialls7ige  ought  to  ha/ve  been 
allowed ;  and  that  the  verdict  and  conciction  must  be  quashed 
and  a  venire  de  novo  awarded. 

The  cmrvposition  of  a  jury  de  medietate  is  prescribed  by  statute,  but 
the  incidents  of  the  trial,  and  among  them  the  right  of  peremptory 
challenge  J  are  annexed  by  the  common  law,  and  are  therefore 
implied  and  included  in  the  statute. 

If  it  be  doubtful  whether  tJie  Hght  of  peremptory  challeyige  has  been 
taken  away,  the  prisoner  should  have  the  benefit  of  the  doubt  on 
the  general  principle**  tutius  erratur  in  mitiori  sensu," 

''PHIS  was  an  appeal  from  a  judgment  or  order  of  the  Supreme 

A"     Court  of  the   Colony   of    Victoria    (criminal  jurisdiction) 

affirming  a  conviction  for  uiauslaughter  which  had  been  given  in 

an  informiition  on  the  trial  of  the  appellant.     On  the  15th  of 

(a)  Reported  by  Dou<ujl6  Kucqafokd,  Esq.,  Barrister-aULaw. 
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i.EviNOER     June,  18G9,  an  information,  in   the  nature  of  an  indictment  for 
^'  murder  on  the  high  seas,  was  exhibited  against  the  appellant  in 

h.  i^uBEN.    ^1^^  Supreme  Court  at  Melbourne. 

1870.  Upon  the  trial  of  the  information  the  appellant  prayed  for  a 

,     -; —    ..    mixed  iury  de  •tnedieiaU'  U nance,  on  the  i^round  that  he  was  an 

JUlTd  fife   JHEulE—       ■%  •  ...  .  -1 

tate  linquiE.  ^^^^^i  bom  at  Pappouheim,  in  the  kingdom  of  Bavaria,  and  was 
under  the  allegiance  of  the  King  of  Bavaria  -,  and  a  mixed  jury, 
whereof  half  were  British  subjects  and  the  other  half  were  aliens, 
was  impanelled  to  try  the  appellant.  Thereupon  the  appellant 
challenged  peremptorily  Samuel  Perkins  Lord,  an  alien,  and  one 
of  the  said  jury,  to  which  challenge  Her  Majesty's  Attorney- 
General  for  the  colony,  on  behalf  of  the  Crown,  demurred,  and 
the  appellant  having  joined  in  demurrer,  the  Supreme  Court  gave 
judgment  (on  the  authority  of  Retj  v.  Ah  Toon,  3  Wyatt,  Webb, 
and  A'Beckett,  Victorian  Rep.  31)  against  the  appellant  on  the 
demurrer,  and  adjudged  that  the  challenge  was  insufficient  in 
law,  and  that  Samuel  Perkins  Lord  was  not  liable  to  be 
challenged  peremptorily  as  aforesaid.  The  trial  then  proceeded, 
and  the  jury  found  the  appellant  guilty  of  manslaughter. 

At  the  trial  a  point  of  law  other  than  that  arising  on  the  said 
demurrer  was  reserved  for  the  consideration  and  determination 
of  the  judges  of  the  Supreme  Court,  who  afterwards  affirmed  the 
conviction,  and  the  appellant  was  sentenced  to  seven  years' 
imprisonment  with  hard  labour. 

The  following  are  the  corresponding  provisions  of  colonial  and 
English  statutes  referred  to  on  this  question  : 

Victorian  Statute  (1865,  No.  272). 

Sect.  3G. — In  aU  inquests  to  be  taken  before  any  court  wherein 
the  Queen  is  a  party,  howsoever  it  be,  notwithstanding  it  be 
alleged  by  them  that  sue  for  the  Queen  that  the  jurors  of  those 
inquests  or  some  of  them  be  not  indiflferent  for  the  Queen,  vet 
such  inquests  shall  not  remain  untaken  for  that  cause;  but  if 
they  that  sue  for  the  Queen  will  challenge  any  of  those  jurors, 
they  shall  assign  for  their  challenge  a  cause  certain,  and  the  truth 
of  the  same  challenge  shall  be  inquired  of  according  to  the 
custom  of  the  court,  and  it  shall  be  proceeded  to  the  taking  of 
the  same  inquisitions  as  it  shall  be  found  if  the  challenges  be  true 
or  not,  after  the  discretion  of  the  court. 

Sect.  37. —  ....  Every  person  arraigned  for  any  treason 
felony  or  misdemeanor  shall  be  admitted  to  challenge  peremp- 
torily to  tlie  number  of  twenty,  and  every  peremptory  challenge 
above  tie  number  aforesaid  respectively  shall  be  void,  and  the 
trial  or  inquiry  shall  proceed  as  if  no  such  challenge  had  been 
made  ....  and  unless  the  jurors  or  assessors  shall  be  sworn 
for  the  particular  trial  or  inquiry,  every  challenge  shall  be  made 
as  the  juror  or  assessor  comes  to  take  his  seat,  and  before  he 
takes  it. 

Sect.  38. — On  the  prayer  of  any  alien  informed  against  for  any 
felony,  the   sheriff  shall,  by  command  of  the  court,  return  for 
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oue-half  of  the  jury  a  competent  number  of  aliens,  if  so  many  Levinobr 

there  be  in  the  town  or  place  where  the  trial  is  had ;  and  if  not,  *'• 

then  so  many  aliens  as  shall  bo  found  in  the  same  town  or  place,  "*  w^^^- 

if  any,  and  no  such  alien  juror  shall  be  hablu  to  be  chnlleiigod  for  1870. 

want  of  freehold  or  of  any  other  qualificatitni  required  by   this  .     "^ — 

Act,  but  every  such  alien  may  be  challenged  ff)r  any  other  cause  "^^  Unguoe. 
in  like  manner  as  if  he  were  qualified  by  this  Act. 

6  Geo.  4,  c.  00. 

Sect.  29. — That  in  all  inquests  to  be  taken  before  any  of  the 
courts  hereinbefore  mentioned,  wherein  the  king  is  a  party,  how- 
soever it  be,  notwithstanding  it  be  alleged  by  them  that  sue  for 
the  king,  that  the  juries  for  those  inquests  or  some  of  them  be 
not  indifferent  for  the  king,  yet  such  inquests  shall  not  remain 
untaken  for  that  cause ;  but,  if  they  that  sue  for  the  king  will 
challenge  any  of  those  jurors,  they  shall  assign  of  their  challenge 
a  cause  certain,  and  the  truth  of  the  same  challenge  shall  be 
inquired  of  according  to  the  custom  of  the  court,  and  it  shall  be 
proceeded  to  the  taking  of  the  same  inquisitions,  as  it  shall  be 
found  if  the  challenges  bo  true  or  not,  after  the  discretion  of  the 
court,  and  that  no  person  arraigned  for  murder  or  felony  shall 
be  admitted  to  any  peremptory  challenge  above  the  number  of 
twenty. 

7^8  Geo,  4,  c.  28. 

Sect.  3. — That  if  any  person  indicted  for  any  treason  felony  or 
piracy  shall  challenge  peremptorily  a  greater  number  of  the  men 
returned  to  be  of  the  jury  than  such  person  is  entitled  by  law  so 
to  challenge  in  any  of  the  said  cases,  every  peremptory  challenge 
beyond  the  number  allowed  by  law  in  any  of  the  said  cases  shall 
be  entirely  void,  and  the  trial  of  such  person  shall  proceed  as  if 
no  such  challenge  had  been  made. 

6  Geo.  4,  c.  50. 

Sect.  47. — Provided  that  nothing  herein  contained  shall  extend^ 
or  be  construed  to  extend,  to  deprive  any  alien  indicted  or 
impeached  of  any  felony  or  misdemeanor,  of  the  right  of  being 
tried  by  a  jury  de  medietate  linguce ;  but  that  on  the  prayer  of 
every  alien  so  indicted  or  impeached  the  sheriff  or  other  proper 
minister  shall^  by  command  of  the  court,  return  for  one-half  of 
the  jury  a  competent  number  of  aliens,  if  so  many  there  be  in 
the  town  or  place  where  the  trial  is  had,  and  if  not,  then  so  many 
aliens  as  shall  be  found  in  the  same  town  or  place,  if  any ;  and 
that  no  such  alien  juror  shall  be  liable  to  be  challenged  for  want 
of  freehold  or  of  any  other  qualification  required  by  this  Act,  but 
that  every  such  alien  may  be  challenged  for  any  other  caose  in 
like  manner  as  if  he  were  qualified  by  this  Act. 

Sleigh,  Serjt.,  and  Bell  (Thomas  with  them),  for  the  appellant. 
— The  colonial  and  home  statutes,  though  differlJntly  worded,  are 
substantially  the  same  with  respect  to  the  challenge  of  jurors. 
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Lkvinobr     The  right  of  challenge  is  a  common  law  right  which  applies  as 
^  well  to  juries  de  inedietate  linguce  as  to  other  juries,  and  such 

hkQdebw.  j.jg]j^  given  by  stat.  28  Edw.  3,  c.  13,  cannot  be  taken  away, 
1870.  except  by  an  express  statutory  provision  :  (Hawkins's  PL  Cor., 
— -  vol.  i.  p.  72.)  None  such  is  contained  in  the  statutes  above  set 
Tafe  lingiK^'  ^^^'  ^^  ^9'  V.  Giovgetti  (4  F.  &  F.  546),  the  prisoner  exercised 
without  question  the  right  of  peremptory  challenge  of  a  portion 
of  a  jury  de  medietatc.  Here  the  court  below,  in  deciding  against 
the  appellant  relied  on  the  authority  of  Reg.  v.  Ah  Toirn  (3  Wyatt, 
Webb,  and  A^Beckett,  Victorian  Rep.  31).  In  that  case  the 
prisoner,  a  Chinaman,  on  his  trial  for  rape,  obtained  an  order  for 
a  jury  de  medietate,  apd  the  sheriff  returned  a  panel  of  eighteen 
foreigners.  When  the  case  was  called  on,  counsel  for  the  prisoner 
insisted  that  he  was  entitled  to  challenge  all  foreigners  to  the 
number  of  twenty.  The  judge  who  tried  the  case  held  that,  as 
to  the  foreigners,  the  prisoner  was  entitled  to  challenge  only  for 
favour  or  special  cause.  The  jury  was  balloted  for  on  that  basis, 
the  Crown  ordering  one  foreigner  to  stand  aside.  The  prisoner 
was  convicted  and  sentenced  to  death.  Stawell,  C.J.,  on  a  case 
stated  for  the  full  court,  in  affirming  the  conviction,  said  :  "  The 
right  to  a  jury  de  medietate  is  the  creature  of  statute,  and  the 
enactments  of  the  Imperial  Parliament  having  been  repealed,  so 
far  as  they  are  applicable  to  this  country,  the  law  on  this  subject 
is  now  contained  in  the  Juries  Statute,  1865,  No.  272.  The 
general  powers  of  sect.  37  do  not  extend  to  this  case,  for  the 
terms  of  that  section  do  not  fit  the  circumstances.  The  whole 
right  of  challenge  as  to  these  jurymen  is  found  in  sect.  38.  There 
is  no  right  of  peremptory  chedlenge  given  in  that  section,  only  a 
right  to  challenge  for  any  other  cause  besides  want  of  freehold 
qualification,  and  for  such,  but  only  for  such,  cause,  in  like  manner 
as  if  he  were  qualified  by  this  Act.  We  think  that  there  is  only  a 
right  to  challenge  for  cause  aliens  summoned  to  form  a  jury  de 
medietate  linguce.^'  Now  that  case  was  decided  on  a  wrong  con- 
struction of  sect.  38.  The  purpose  of  that  section  was  to  renlove 
the  disqualification  of  an  alien  juror  for  want  of  freehold  or  any 
other  qualification  required  by  the  Act,  but  such  alien  may  still 
bo  challenged  "  for  any  other  cause,"  i.e.,  for  any  other  cause 
that  would  render  a  juror,  not  an  alien,  liable  to  challenge. 
This  cause  does  not  in  any  way  touch  the  common  law  right  of 
peremptory  challenge.  The  prisoner's  privilege  of  peremptory 
challenge  is  a  large  one,  and  is  quite  independent  of  motive. 
Thus  in  3  Bl.  Com.  353,  it  is  said  "  in  criminal  cases,  or  at  least 
in  capital  ones,  there  is,  in  favorem  Vltce,  allowed  to  the  prisoner 
an  arbitrary  and  capricious  species  of  challenge  to  a  certain 
number  of  jurors,  without  showing  any  cause  at  all,  which  is 
called  a  peremptory  challenge ;  a  provision  full  of  that  tenderness 
and  humanity  to  prisoners,  for  which  our  English  laws  are  justly 
faiQous.'^  We  therefore  contend  that  Lord  was  illegally  per- 
mitted to  act  as  a  juror  on  the  appellant^s  trial,  and  that  the 
verdict  was  not  that  of  a  jury  duly  constituted  according  to  law. 
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Archibald,  with  whom  were  the  Attorney -General  (Sir  R.  P.     Lbyingisr 
GoUier,  Q.C.)  and  the  Solicitar-Geiieral  (Sir  J.  D.  Coleridge,  Q.C.),  Jr 

for  the  Crown. — At  common  law  there  was  no  right  of  peremp-      ™*^vju**n- 
tory  challenge  to  alien  jurors  on  a  jury  de  mcdietate.     The  statute         1870. 
28  Edw.  3,  c.  13,  in  directing  juries  de  medietate,  provides  as  to        "- — 
the  causes  which  may  exclude  aliens  from  such  juries,  in  saying    ^^^  UnguoR^ 
aliens  "  which  be  not  parties,  nor  with  the  parties  in  contracts, 
pleas,  or  other  quarrels,  whereof  such  inquests  ought  to  be  taken ;^' 
and  in  giving  the  right  '^  if  so  many  aliens  be  in  the  town  or 
place"  of  trial,  contemplated  the  presence  of  a  limited  number  of 
aliens.     Again,  the  above  statute  required  as  to  denizen  jurors, 
that  they  be  *^  good  men,  and  not  suspicious  to  the  one  party  or 
the  other,"  thus  naming  as  to  such  jurors  the  very  motive  for  the 
exercise  of  peremptory  challenge.     But  as  to  aliens  there  is  no 
such  provision,  and  therefore,  by  implication,  peremptory  chal- 
lenge was  not  intended  as  to  them.     This  right  of  challenge  must 
be  limited  within  reasonable  bounds,  and  there  is  no  hardship  in 
limiting  the  right  of  challenge  to  aliens  on  a  jury  de  inedietate, 
such  juries   being  on  a  peculiar  footing,  and  restriction  of  the 
right  of  peremptory  challenge  being  necessary  in  practice.     If 
the  prisoner  have  the  right,  claimed,  the  Crown  must  have  it  also  ; 
for  the  Crown^s  right  of  peremptory  challenge  is  good,  till  the. 
panel  has  been  gone   through  and   exhausted.     Reference  was 
made  to  Rex  v.  Stone  (6  T.  R.  531),  Rex  v.  O'Coigley  and  otJiers 
(26  St.  Tr.  1191),  Marisell  v.  The  Queen  (8  E.  &  B.  70),  Co.  Litt. 
156  b.,  158  b. ;  Bac.  Abr.  title  "  Juries,"  E.  10,  11. 

A  reply  was  not  called  for. 

Judgment  was  delivered  by  Sir  Joseph  Napier. — In  this  case 
the  appellant  was  arraigned  at  Melbourne,  in  the  Supreme  Court 
of  the  colony  of  Victoria,  upon  an  information  for  murder,  to 
which  he  pleaded  not  guilty,  and  put  himself  upon  the  country. 
He  then  suggested  and  set  forth  that  he  was  an  alien,  and  prayed 
the  Queen's  writ  for  having  a  jury  de  medietate  summoned  for  his 
trial  on  the  information.  This  was  granted,  and  a  jury  was 
returned  and  impanelled  accordingly.  The  single  question  raised 
on  this  appeal  is  whether  the  appellant  was  entitled  to  challenge 
peremptorily  one  of  the  jurors  who  was  an  alien.  The  Supreme 
Court  disallowed  the  challenge ;  the  trial  proceeded,  and  the 
appellant  was  convicted.  The  rule  of  the  common  law,  as  it  has 
been  modified  by  the  37th  section  of  the  Victoridn  statute,  pro- 
vides that  every  person  arraigned  for  any  treason  felony  or  mis- 
demeanor, shall  be  admitted  to  challenge  peremptorily  to  the 
number  of  twenty  jurors  :  (Juries  Statute,  1865,  No.  272.)  The 
right  of  peremptory  challenge  at  common  law  was  a  principal 
incident  of  the  trial  of  felony.  When  Sir  E.  Coke  comments  upon 
the  33  Hen.  8,  c.  23,  which  for  a  time  took  away  the  right  of 
peremptory  challenge  in  cases  of  high  treason,  he  says, "  the  end 
of  challenge  is  to  have  an  indifierent  trial,  and  which  is  required 
by  law,  and  to  bar  the  party  indicted  of  his  lawful  challenge  is  to 
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Levingbb     bar  him  of  a  principal  matter  concerning  his  trial :"   (3  Inst.  27.) 
ThbQukes    ^^  Mansell  v.  The  Qu^^ni  (8  Ell.  &  B.  71),  Lord  Campbell,  C.J., 

'    observes  thaf  unless  this  power  were  triven  under  certain  restric- 

1870.  tions  to  both  sides,  it  is  quite  obvious  that  justice  could  not  be 
,  ~  ,,  satisfactorily  administered  ;  for  it  must  often  happen  that  a  juror 
tate  Knmi(f.  ^^  returned  on  the  panel  who  does  not  stand  indifferent,  and  who 
is  not  fit  to  serve  upon  the  trial,  although  no  legal  evidence  could 
be  adduced  to  prove  his  unfitness."  The  Victorian  statute  pro- 
vides in  sect.  36,  "  that  in  all  inquests  to  be  taken  before  any  court 
wherein  the  Queen  is  a  party,  howsoever  it  be,  notwithstanding  it 
be  alleged  by  them  that  sue  for  the  Queen  that  the  jurors  of  those 
inquests,  or  some  of  them,  be  not  indifferent  for  the  Queen,  yet 
such  inquests  shall  not  remain  untaken  for  that  cause  ;  but  if  they 
that  sue  for  the  Queen  vnll  challenge  any  of  those  jurors,  they 
shall  assign  for  their  challenge  a  cause  certain,  and  the  truth  of 
tlie  same  challenge  shall  be  inquired  of  according  to  the  custom 
of  the  court,  and  it  shall  be  proceeded  to  the  taking  of  the  same 
inquisitions  as  it  vshall  be  found  if  the  challenges  be  true  or  not, 
after  the  discretion  of  the  court."  The  right  of  the  Crown,  thus 
restricted,  may  be  considered  as  in  effect  equivalent  to  a  peremp- 
tory challenge,  if,  without  having  to  resort  to  such  of  the  jurors  as 
have  been  *^  set  by  "  for  the  time  on  the  {)art  of  the  Crown,  there 
can  be  procured,  from  those  returned  on  the  panel,  enough  of 
persons  not  objected  to  to  make  a  jury.  The  restriction  in  prac- 
tice imposed  on  the  Crown  is  that  it  shall  not  exercise  its  pre- 
rogative so  as  to  make  it  necessary  to  put  off*  the  trial  for  want  of 
a  jury  such  as  the  party  arraigned  is  entitled  to  have  upon  his 
trial.  The  right  of  this  party  to  challenge  peremptorily  (but 
restricted  to  the  number  of  twenty)  is  preserved  under  the 
37th  section  in  all  cases  of  arraignment  for  any  treason  or  felony, 
and  it  has  been  extended  by  this  section  to  cases  of  mis- 
demeanor. It  has  been  contended  on  the  part  of  the  Crown  that 
this  right  of  peremptory  challenge,  thus  secured,  was  taken  away 
in  part  by  the  ajipellanPs  having  obtained  the  benefit  of  the  38th 
section,  by  which  he  was  enabled,  when  arraigned  for  the  felony, 
to  claim  a  trial  by  a  jury  de  medlefate.  The  early  statute  which 
conferred  this  privilege  on  aliens  in  cases  at  the  suit  of  the  king 
was  the  28  Edw.  3,  c.  13,  s.  2,  enacted  "for  the  benefit  and  in 
favour  of  aliens."  The  words  of  the  enactment  are  in  the  affirma- 
tive, professing  to  confer  a  privilege,  not  to  take  away  a  right 
confessedly  material  to  secure  an  indifferent  trial,  which  is  required 
by  law.  Under  the  37th  section  of  the  Victorian  statute  the  right 
of  peremptory  challenge  on  the  part  of  the  prisoner  on  his  arraign- 
ment is  certain ;  but  it  is  not  equally  certain  that  this  right  was 
taken  away  in  part  by  the  necessary  operation  of  the  38th  section  ; 
or  that  the  rule  of  the  common  law  as  to  peremptory  challenge 
was  interfered  with  in  any  such  case  by  the  necessary  operation  of 
28  Edw.  3,  c.  13.  In  a  case  where  the  question  arose  as  to  the 
taking  away  by  implication  the  right  of  peremptory  challenge  in 
felony,  Orey  v.  Tlw  Qmen  (11  CI.  &  Fin.  480),  Tindall,  C.J.,  said. 
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^*  If  the  question  be  whether  his  right  to  the  peremptory  challenge     Lsyimgkb 
has  or  has  not  been  taken  away,  it  appears  to  me  that  in  accordance    ^^^  ^^• 
with  the  general  principle  of  decision  applied  to  criminal  cases, 


Thb  QU£KN. 


Tutlus  rmiftir  in  miflori  stuff u^  the  decision  of  such  question  is  to    *      1870. 
be  t^iven  in  favour  of  the  prisoner,  who  is  not  to  be  deprived  bv  ,     "j        ,. 

1-      ^.  ..  '    y  J.       n  1      •  i.  X       -I  •  •      "   Jury  de  ttteate- 

impjication  ot  a  right  oi  so  much  importance  to  him  given  tatetingwB. 
by  the  common  law,  and  enjoyed  for  many  centuries,  unless 
such  implication  is  absolutely  necessary  for  the  interpreta- 
tion of  the  statute*/^  An  example  of  the  like  construction  is 
to  be  found  in  Hawk.  P.  C  bk.  1,  ch.  7,  s.  9  (felony  and 
misprision  of  felony),  where  it  is  said,  "  If  a  statute  create  a 
felony,  and  says  tbat  the  oflender  shall  suffer  death,  yet  he 
shall  in  such  case  have  the  benefit  of  clergy,  for  this,  being  a 
privilege  allowed  by  the  common  law,  cannot  be  taken  away 
without  express  words/'  The  composition  of  a  jury  da  viedictate 
is  prescribed  by  the  statute,  but  the  incidents  of  the  trial  are 
annexed  by  the  common  law,  and  are  therefore  implied  and 
included  in  the  sttitutt^  If  on  a  ceniro  of  half  denizens  and  half 
aliens,  the  sheriff  returns  twelve  tis  aliens,  and  among  them  some 
who  in  truth  are  not  such,  the  party  may  challenge  the  array 
for  want  of  ji  sufiieiimt  iminber  of  aliens :  (Hawk.  P.  C  bk.  2, 
ch.  4r),  s.  43.)  There  is  no  express  provision  in  the  statute  for 
this,  but  it  is  not  excludiMl,  and  that  is  enough.  The  right  and 
the  privilege  are  consistent  and  stand  well  together.  Not  only 
is  ther(5  no  inconsistency  in  retiiining  the  right  of  peremptory 
challenge  in  a  case  like  the  present,  and  claiming  the  privilege 
of  having  a  trial  by  a  jury  dc  medietate,  but  there  are  sufficient 
reasons  for  making  use  of  both.  In  addition  to  what  has  been 
observed  by  Lord  Campbell,  C.J.,  as  to  peremptory  challenge, 
and  which  applies  to  all  jurors  impanelled  on  a  trial  for  felony, 
there  may  be  aliens  with  national  prejudices  and  hostile  feelings 
against  the  prisoner ;  and  objections  which  he  could  not  make 
out  by  legal  evidence.  There  is  not  a  reason  assigned  in  books 
of  authority  in  favour  of  the  right  of  peremptory  challenge  that 
is  not  at  least  as  applicable  (if  not  in  some  instiinces  more  so),  to 
an  alien  as  to  any  of  the  other  jurors.  It  is  to  be  observed  that  by 
the  38th  section  an  alien  juror,  impanelled  on  a  jury  de  medietatr 
is  not  liable  to  be  challenged  for  want  of  freehold  or  of  any  other 
qualification  required  by  the  Act.  This  is  in  accordance  with 
the  principle  of  the  earlier  statutes  (9  Hen.  G,  c.  29,  and  others), 
by  which  the  laws  relating  to  aliens  as  to  holding  property, 
were  not  allowed  to  interfere  with  the  privilege  of  having  a 
trial  by  a  jury  de  viedletate.  The  34th  section  of  the  Victorian 
statute  makes  the  want  of  qutUification  according  to  the  Act 
a  ground  of  challenge,  and,  therefore,  it  was  necessary  to 
remove  this  hindrance  to  an  alien  juror  serving  on  such  a  jury, 
under  the  38th  section.  This  section  places  him  in  the  same 
position  as  if  he  had  the  qualification  required  by  the  Act,  but 
k'avt  s  him  subject  to  be  challenged  for  any  other  cause  of  chal- 
lenge ;  that  is  to  say,  for  any  personal  disquaUfication  at  common 


620  CRIMINAL  LAW   CASES. 

Lbvingbr  Iblw,  except  alienage  itself.  The  statute  being  in  the  affirmative^ 
*'•  leaves   the   common    law   as  to    these   unafiFected.      This   is    in 

HE  Queen  accordance  with  the  view  of  Willes,  J.,  in  delivering  the  opinion 
1870.  of  the  judges  in  Mnhaluj  y.  The  Quern  (L.  Rep.  3  H.  of  L.  Gas. 
— -  315).  But  for  the  express  saving  in  favour  of  the  alien  juror,  the 
"tate  linguaT  disqualifications  as  to  property  would  have  attached,  as  in  the 
case  of  a  denizen  juror.  In  every  instance  where  the  Legislature 
has  not  interfered  in  his  favour,  it  will  be  found  that  an  alien 
juror  is  dealt  with  as  if  he  were  a  denizen.  The  closing  words 
of  the  38  th  section  are  obviously  introduced  ex  abundanti  cautela, 
and  the  words  immediately  preceding  refer  to  challenges  for 
causOj  as  distinguished  from  those  that  are  peremptory.  It  was 
not  necessary  to  draw  any  distinction  between  the  alien  and  the 
denizen  moiety  of  the  jury  with  reference  to  the  law  of  per- 
emptory challenge,  the  reason  for  which  applied  to  both  ]  but  it 
was  necessary  to  distinguish  with  reference  to  challenges  for 
cause,  and  to  make  special  provision  as  to  these  for  the  case  of 
alien  jurors  on  a  jury  de  medietate.  The  words  of  the  section 
relate  to  challenges  for  cause  only,  and  are  in  the  affirmative ;  so 
that  the  right  of  peremptory  challenge  is  not  in  any  way  pre- 
judiced. Whenever  the  case  requires  it,  and  the  reason  of  the 
rule  applies,  the  law  of  juries,  in  the  absence  of  a  positive  pro- 
vision to  the  conti*ary,  is  applicable  to  jurors  on  a  jury  tie  niedietate. 
The  instance  of  a  challenge  to  the  array  has  been  mentioned. 
There  is  another  instance  in  the  extension  of  the  law  as  to  a  talesj 
where,  although'  the  words  in  the  statute  were  appropriate  to  the 
common  trials  of  English,  yet  the  law  was  extended  to  a  jury  de 
medietate.  The  case  is  reported  in  Popham  36,  ^nd  is  fully  set 
out  in  10  Rep.  104-6.  No  case  has  been  cited  before  the  decision 
of  the  Supreme  Court  in  1866,  and  no  text  book  of  authority  has 
been  referred  to,  in  which  the  distinction  contended  for  between 
the  alien  and  the  denizen  portion  of  the  jury  de  viedieiatey  as  to 
the  law  of  peremptory  challenge,  has  been  suggested.  The  case 
of  Reg,  V.  Qiorgetti  (4  F.  &  F.  546)  seems  to  have  proceeded  on 
the  principle  that  an  alien  juror  impanelled  was  subject  to  per- 
emptory challenge.  As  to  the  exercise  of  the  right  of  the  Crown, 
under  the  special  circumstances  of  that  case,  it  seems  to  have 
been  reasonably  restricted,  so  as  not  to  prejudice  or  abridge  the 
right  of  the  prisoner  to  have  a  jury  de  niedietiite  to  try  him,  so  far 
at  least  as  it  was  practicable  to  obtain  such  a  jury.  The  result  is, 
that  their  Lordships  are  of  opinion  that  the  challenge  put  forward 
by  the  appellant  in  this  case  ought  to  have  been  allowed.  That 
neither  in  the  provision  for  the  composition  of  the  jury  de 
medietate,  nor  in  that  for  relieving  the  alien  jurors  from  liability 
to  be  challenged  for  want  of  a  qualification  under  the  Act,  nor  in 
that  for  preserving  the  liability  for  other  causes  of  challenge 
existing  at  common  law,  is  there  to  be  found  anything  that  takes 
away,  or  is  inconsistent  with,  the  right  of  peremptory  chidlongc 
given  by  the  common  law  and  preserved  by  the  statute  as  a  prin- 
cipal incident  of  the  trial  of  the  felony,  and  consequent  upon 
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arraignment.    Their  Lordships^  therefore,  will  humbly  advise  Her     Lbvinoer 
Majesty  that  the  appeal  should  be  allowed,  that  the  verdict  and   ,„     ^* 
conviction  should  be  quashed,  and  a  venire  de  novo  awarded.  

1870. 

Judqment  reversed  and  conviction  quashed.       ,     "3       ,. 

•^  ^  Jury  de  methe- 

tate  lingua. 

Solicitors :    H.  A.  Orah/im  ;   Solicitor  to  the  Treasury, 


COURT  OF  QUEEN'S  BENCH. 

November  22,  1870. 

Allen  v.  The  London  and  South- Western  Railway  Company. 
Duty  of  police  where  a  charge  of  felony  is  made. 

The  jjlaintiff  purchased  a  ticket  at  a  station  on  the  line  of  the  defen- 
dants, a  railway  company,  and  a  dispute  having  arisen  as  to  the 
change  given  hi)n  between  tlie  plaintiff  and  the  clerk  who  gave 
him  the  tirhf,  the  clerk  called  the  policeman  on  duty  at  the 
railway,  and  gave  the  plaintiff  into  custody  on  tlie  charge  of 
affempting  to  steal  money  from  the  till.  Th^  charge  being  after- 
•wards  heard  and  dismissed  as  without  foundation  : 

Held,  in  an  action  against  the  railway  company  for  illegal  arrest 
and  false  imprisonment,  that  there  iva^  no  implied  authority  on 
the  part  of  the  clerk  do  give  any  person  into  cu^ntody  on  such  tf 
charge,  and,  therefore  that  the  defendants  were  not  liable  fm'  this 
wrongful  act  of  their  sei'vant. 

The  duty  of  tlie  police  where  charges  of  felony  are  preferred  com- 
merited  on  and  explained. 

THIS  was  an  action  for  assaultinp^  and  illegally  arresting  and 
imprisoning  the  plaintiff. 

The  defendants  pleaded  not  guilty. 

At  the  trial,  which  took  place  at  Westminster,  before  Black- 
bum,  J.,  and  a  special  jury,  on  the  5th  of  December,  1869, 
it  appeared  that  the  plaintiff,  who  is  a  furrier,  carrying  on 
business  in  Regent- street,  was,  on  Sunday,  the  13th  of  June, 
1869,  returning  to  London  from  Twickenham,  and  applied  in 
the  usual  way  to  the  booking-clerk  at  the  Twickenham  station, 
for-  a  second-class  ticket  to  Waterloo  Station,  •  in  London,  and 
on  being  informed  that  the  price  was  \s.  2d.,  gave  the  book- 
ing-clerk 25.     The  change   given  back  to  him   consisted  of  a 


622 


CRIMINAL  LAW   CARES. 


Allsv 

V. 

The  Lasix)N 

AND  SOUTH- 
We8'»TSRN 

Rail.  Co. 


1870. 

Duties  of 
Police, 


sixpence,  a  threepenny  piece,  and  a  ten  centime  piece  of  French 
money.  The  plaintiff  refused  to  take  the  latter  piece  of  money, 
and  demanded  an  Engh'sh  oenny,  wliereupon  an  altercation 
between  him  and  the  booking-ch^rk  (»nsned,  in  the  course  of 
which  the  booking-t^lerk  accused  him  of  putting  his  hand  into 
the  till  which  contained  the  monc^y  takcMi  for  the  tickets.  The 
booking-clerk  then  called  for  the  station  policeman,  and  gave  the 
plaintiff  into  custody  on  a  chargi*  of  attempting  to  take  money 
from  the  till,  and  the  plaintiff  was  taken  through  the  streets  to 
the  Twickenham  police-station,  and  there  locked  up  all  night. 
The  charge  in  the  sheet  was, ''  for  attempting  to  st«al  money  from 
a  till  at  the  booking-office  of  the  Twickenham  railway  station." 
The  next  day  the  plaintiff  was  taken  before  the  magistrates  at 
Brentford,  who  dismissed  the  charge  without  calling  for  evidence 
on  the  part  of  the  ])laintiff,  or  hearing  his  advocate.  For  this 
illegal  arrest  and  false  imprisonment  it  was  sought  to  make  the 
railway  company  liable  in  the  present  action. 

The  learned  Judge  left  it  to  tho  jury  to  say  whether  the 
booking-clerk  acted  for  his  own  ends,  or  out  of  spite  ;  and  his 
Lordship  directed  them  that  in  either  case  the  defendants  would 
clearly  not  be  answerable.  But  if  he  acted  in  furtherance,  a.s  he 
supposed,  of  his  employers'  interest,  to  protect  their  property,  in 
that  case  his  Tjordshi[)  reserved  for  the  determination  of  the  court 
In  hdnro  whether  there  was  evidfMice  on  which  the  jury  could 
find  that  the  clerk  had  authority  so  as  to  make  the  (^ompany 
responsible.  His  Lordship  also  reserved  the  question  whether 
the  policeman  on  duty  in  the  railway  station  had  any  authority  t<^ 
arrest  the  plaintiff  even  in  a  proper  case.  The  jury  found  that 
the  booking-clerk  iu  giving  th(^  plaintiff  into  custody  was  acting 
in  defence  of  tho  company's  projierty,  and  assessed  the  damag(»s 
at  1001. 

A  rule  niai  was  subsequently  obtained  by  Denman,  Q.C.,  calling 
on  the  plaintiff  to  show  cause  why  the  verdict  should  not  be  set 
aside,  and  a  nonsuit  entered  instead  thereof,  pursuant  to  leave 
reserved,  on  the  ground  that  there  was  no  eviaence  to  go  to  the 
jury  that  the  defendants  had  expressly  or  impliedly  authorised 
the  acts  of  which  the  plaintiff  complained,  or  why  a  new  trial 
should  not  be  had  between  the  parties  on  tho  ground  that  the 
verdict  was  against  the  weight  of  evidence  on  the  point  left  to 
the  jury. 

Soyvwur,  Q.C.,  and  Blake  Stede  now  showed  cause  against  the 
rule. — The  booking  clerk  was,  in  the  absence  of  the  station- 
master  and  superintendent,  the  proper  person  to  take  whatever 
steps  were  necessary  for  the  protection  of  the  property  of  the 
railway  company.  Both  these  oflficors  were  absent  when  the 
plaintiff  was  given  into  custody,  and,  thcn^efore,  the  clerk  was  the 
re[)r(\s(Mjtutivc  of  the  company  in  the  acts  which  h(^  did,  for 
somebody  must  be  l(»ft  to  represent  the  company:  {Giles  v.  To;ff^ 
Vnlo  RdHwiuj  Company,  2  E.  &  Bl.  822.)  Now,  if  a  servant  of 
tho  company  does  that  on   behalf  of  the  company  which  the 
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company  might  lawfully  do,  aud  does  it  not  for  his  own  ends  or       Allen 
purposes,  but  for  the  benefit  of  the  company,  and  if,  in  addition,  '• 

the  servant's  office  is  such   as   caHs  on  him   to  put  the   law   in    j^^d  South - 
motion  for  the  protection  of  the  property  of  the  company,  then      Wkstrrn 
the  company  is  liable  for  his  acts.    In  Poulfon  v.  The^  London  and      ^^"^  ^^• 
Soufh'Wentem  Raihvaij  Gompany  (17  L.  T.  Rep.  N.  S.  11;  L.  Rep.        Jg"^ 

2  Q.  B.  534),  cited  by  the  other  side  in  moving  for  the  rule,  tlie        

question  which  the  Court  considered  was  whether  the  act  com-      ^"J*/*^*  ^^ 

plained  of  was   one    which    the    railway   company    itself  might 

lawfully  do  ;  if  so,  they  considered  that  the  company  would  have 

been    responsible   for  the  wrongful  act  of  their  station-master. 

"  The  only  question,^'  said  Blackburn,  J., ''  (there  being  no  doubt 

that  the  station-master  did  give  the  plaintiff  into  custody,  and 

that  there  was  false  imprisonment)  is,  whether  there  wai*.  evidence 

that  the  station-master  was  clothed  with  such  authority,  that  the 

act  in  question  was  within   the  scope  of  his  authority,  and  was 

such  that  the  evidence  before  the  jury  would  convince  them  that 

he  was  authorised  on  the  part  of  the  company  to  do  the  wrongful 

act.     There  can  be  no  question  about  this  since  the  decision  in 

the  case  of  Ooff  v.  TJw  Great  Northern  Railway  Gompany,  that 

where  a  railway  company  or  any  other  body  have  upon  the  spot 

a  person  acting  as  their  agent,  that  is  evidence  to  go  to  the  jury 

that  that  person  has  authority  from  them  to  do  all  those  things  on 

their  behalf  which    the    exigencies  of  their  business  required. 

Where  a  question  presents  itself  as  to  whether  or  no  a  certain 

act  should  be  done  on  behalf  of  the  company,  the  fact  that  the 

company  are  absent,  and  that  an  appointed  person  is  there  to 

manage  their  affairs,  is  prima  fojcie  evidence  that  he  is  clothed 

with  authority  to  do  all  that  was  right  and  proper ;  and  if,  in  the 

exercise  of  his  duty,  he  happens  to  make  a  mistake,  and  does 

something  not  within  the  scope  of  his  authority,  his  employers 

are  not  responsible  for  it."     His  Lordship  added,  "Had  the 

plaintiff  been  given  into  custody  under  the  erroneous  supposition 

that  he  had  not  paid  his -own  individual  fare,  that  would  have 

been  an  act  done  under  the  statute  which  authorises  the  arrest 

and  taking  into  custody  of  any  person  who  does  not  pay  his  fare ; 

and,  consequently,  that  being  an  act  the  railway  company  were 

authorised  to  do,  it  might  be  said  that  the  station-master,  being 

their  representative  on   the   spot,   had   authority  to   take   into 

custody  persons  not  paying  their  fares ;  and  if  he  made  a  mistake, 

it  was  a  mistake  in  doing  a  thing  which  the  railway  company  had 

given  him  authority  to  do,  and  then  the  railway  company  would 

be  responsible."   [Blackburn,  J. — The  charge  in  the  present  case 

was  only  of  a  misdemeanor,  and  therefore  it  was  not  a  proper 

case  for  giving  into  custody  at  all.     Further,  the  cases  show  that 

the  servant  may  do  what  is  necessary  to  protect  the  master's 

property ;  but  it  is  a  different  matter  where  the  step  which  the 

servant  takes  is  not  simply  to  protect  his  master's  property,  but 

to  punish  the  offending  party,  in  furtherance  of  public  policy.] 

If  an  attempt  to  rob  is  made  to-day,  surely  steps  taken  to  punish 
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Allbh       the  guilty  party  are  steps  taken  for  the  protection  of  property 
_     J^'  which  otherwise  mierht  be  attacked  agrain  to-morrow.  If  a  person 

AND  Sooth-  found  with  money  of  the  company  in  his  possession,  which  he  is 
Western  proceeding  to  carry  off,  may  be  given  into  custody  in  order  to 
Rail.  Co.  protect  the  corapany^s  property,  why  may  not  the  giving  into 
jgyo  custody  for  attempting  to  steal  the  company's  money  be  also 
— --  considered  to  have  the  protection  of  the  company's  property  as 
I>^i^of  j^  object?  [Lush,  J. — If,  in  order  to  prevent  the  plaintiff  from 
robbing  the  till,  it  was  necessary  to  call  a  policeman  and  give  the 
plaintiff  into  custody,  the  case  would  be  a  different  one.  Here, 
all  that  the  plantiff  intended  to  do  had  been  done,  and  he  was 
not  in  possession  of  any  money  belonging  to  the  company.]  In 
Edwards  v.  The  London  and  North-Western  Railway  Company 
(L.  Rep.  5  C.  P.  450),  where  the  railway  company  wore  held  not 
liable  for  the  act  of  their  foreman  porter,  Montague  Smith,  J. 
said,  ''No  doubt  if,  in  furtherance  of  the  particular  business  of 
the  company,  it  is  necessary  to  arrest  a  person,  the  servants  of 
.  the  company  have  an  implied  authority  to  do  it.''  And  again, 
"  I  am  by  no  means  prepared  to  say  that  there  may  not  be 
officers  who,  from  the  special  circumstances  of  their  appointment, 
have  power  to  arrest  offenders  in  the  name  of  the  company ;  for 
example,  policemen  appointed  by  the  company  to  watch  their 
stations ;  so  a  superior  officer  may  hav^  a  right  to  exercise  all 
the  power  which  the  company  would  have  under  the  circum- 
stances ;  but  I  have  no  wish  to  express  any  opinion  on  these 
points."  To  the  same  effect  Brett,  J. :  ''  In  the  case  of  a  person 
being  arrested  for  breaking  the  company's  bye-laws,  it  may  well 
be  said  that  that  is  the  way  in  which  the  company  carry  on  their 
business ;  and  similarly,  if  an  officer  be  appointed  expressly  to 
watch  the  company's  property,  I  should  think  if  he  took  an 
innocent  person  into  custody  on  the  charge  of  stealing,  it  might 
well  be  said  that  the  company  were  liable ;  "  observations  which 
seem  to  be  applicable  to  the  circumstances  of  the  present  case,  in 
which  the  clerk  was  the  person  expressly  appointed  to  guard  the 
till.  Where  the  conduct  of  the  plaintiff  was  such  as  justified  the 
conductor  of  an  omnibas,  in  the  discharge  of  his  duty,  in 
removing  him  from  the  omnibus,  but  the  conductor  removed  him 
in  so  careless  a  manner  that  the  plaintiff  fell  into  the  road  and 
was  injured ;  it  was  held  that  there  was  evidence  from  which  the 
jury  might  find  that  the  act  of  the  conductor  was  one  for  which 
his  employer  was  liable :  {Seyrtwur  v.  Greenwood^  7  H.  &  N.  355; 
30  L.  J.  189,  Ex.)  [Blackburn,  J. — ^The  conductor  was  guilty 
of  negligence  in  doing  the  very  thing  which  he  was  employed  to 
do.]  Linipns  v.  The  London  General  Omnibus  Company  (1  H. 
&  0.  526),  was  also  referred  to.  [Blackburn,  J. — That  was  also 
i\  question  of  negligence.  Here  the  question  is  not  one  of  negli- 
gence, but  whether  the  clerk  was  servant  of  the  company  at 
all  in  the  matter.]  The  following  cases  were  also  referred  to : 
J  toe  V.  Tlip,  Blrhenliead  a/nd  Liverpool  arul  OiesUire  Railway 
Company  (21  L.  J.  9,  Ex.) ;  Ooffy.  Tlie  Ch^eai  Northern  Railway 
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Company   (3  El.  &  El.  672) ;  and  Lumsden  v.  TJce  London   and 
South-Westem  Railwaif  Company  (16  L.  T.  Rep.  N.  S.  609). 

Denman,  Q.C.,  Manyh's,  and  Le  Mairluinfy  in  support  of  t.lie 
rule,  were  not  called  on. 

Blackburn,  J. — In  this  case  there  can  be  no  doubt  at  all  that 
the  plaintiff  was  very  ill  used,  and  was  most  improperly  arrested : 
but  unfortunately  for  Iiim  he  has  sued  the  wrong  party,  and  the 
rule  must  therefore  be  made  absolute  to  enter  a  nonsuit.  Thie 
general  law  of  the  country — putting  aside  statutory  enactments — 
authorises  any  private  person  to  give  another  person  into  custody 
for  having  committed  a  felony,  provided  a  felony  has  been  actually 
committed,  and  he  has  reasonable  ground  for  believing  that  the 
person  he  has  given  into  custody  committed  the  felony.  The 
reason  he  has  that  power  is  obviously  this,  that  when  there  has 
been  a  felony  committed,  there  is  reasonable  ground  for  belief 
that  a  particular  person  committed  it,  in  many  cases  the  accused 
person  would  escape  unless  a  private  person  were  authorised  to 
seize  and  take  him  into  custody,  when  he  has  reasonable  ground 
for  suspecting  him  ;  and  it  is  often  forgotten  that  that  is  the  only 
reason  why  the  power  to  arrest  is  given.  The  power  to  arrest 
ought  not  to  be  exercised  except  where  there  is  reason  to  believe 
that  the  man  given  into  custody  would  not  be  forthcoming  to 
answer  the  charge,  and  then  the  person  who  gives  him  into 
custody  may  justify  himself  as  having  acted  for  the  public  benefit, 
provided  two  things  have  happened — the  first  that  a  felony  was 
committed,  and  the  second  that  he  has  reasonable  ground  to 
believe  it  had  been  committed  by  the  person  charged.  That 
power  is  quite  independent  of  whether  the  private  person 
exercising  it  be  the  one  injured  or  not,  that  is,  the  person  whose 
property  is  stolen.  When  a  constable  is  the  person  who  has 
taken  another  into  custody  without  a  warrant,  the  law  is  more 
favourable  to  him.  It  is  his  duty  to  act  for  the  public  benefit, 
and  therefore  the  law  gives  him  protection  if  he  has  reasonable 
ground  to  believe  that  a  felony  has  been  committed,  and  that 
the  person  he  took  into  custody  has  committed  it.  As  I  have 
said  before  in  the  course  of  the  argument,  I  think  a  constable,  in 
exercising  the  power  that  is  given  to  him,  should  always  take 
into  consideration  whether  the  circumstances  are  such  that  there 
is  ground  for  thinking,  if  he  did  not  exercise  the  summary  power, 
the  man  would  run  away.  I  mention  this,  though  it  is  in  no  way 
essential  to  the  present  argument,  because  in  the  present  case 
there  is  extreme  misconduct  on  the  part  of  the  police,  springing 
from  misapprehension.  The  police  seem  to  have  thought — ^and  I 
am  sorry  to  say  I  have  seen  many  cases  of  the  kind  where  police- 
men think  the  same  thing — that  if  a  person  comes  and  says,  "  I 
charge  that  man  with  an  offence,^'  that  he,  the  policeman, 
has  no  discretion.  That  is  not  so.  The  police  have  power  to 
arrest  provided  they  have  reasonable  ground  to  believe  there 
has  been  a   felony  committed,  and   that   the   man   given   into 
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custody  is  the  felon,  and  I  do  not  deny  that,  as  a  general  rule, 
where  a  respoct«ablc  person  tells  him  so,  the  policeman  should 
believe  it ;  but  they  should  exercise  a  discretion,  and  see  whether 
it  is  so  or  not ;  and  I  cannot  help  saying  (what  I  did  not  say  at 
the  trial,  because  if  I  had  said  it  it  would  have  been  inviting  the 
plaintiff  to  bring  an  action;  but  now  that  the  pohce  are  protected 
by  lapse  of  time  I  will  say)  that  if  an  action  had  beeu  brought 
against  the  superintendent  of  police  at  Richmond  for  locking  the 
plaintiff  up  for  the  night,  the  superintendent  would  have  lidd  no 
defence  to  the  action,  and  must  have  paid  damages.  For,  not 
only  was  there  no  reasonable  ground  for  suspecting  the  plaintiff 
of  having  committed  a  felony,  but  the  least  inquiry  would  have 
shown  there  was  not;  and,  as  to  the  matter  upon  which  the 
superintendent  had  a  discretion,  there  was  not  the  slightest 
ground  for  supposing,  that  if  he  let  the  man  go  out,  he  would 
not  have  been  forthcoming  the  next  morning.  I  state  all  this, 
though  it  is  beside  the  question,  simply  with  a  view  that  it  may 
be  understood  how  much  the  law  has  been  misapprehended  in 
this  case,  and  that  the  police  and  others  may  not  in  future  fall 
into  the  error  which  here  has  done  the  plaintiff  a  grievous  injury, 
and  for  which,  according  to  the  judgment  we  are  about  to  give, 
he  cannot  recover  any  recompense  against  the  company.  If,  in 
the  case  I  put,  where  a  private  person  gives  a  man  into  custody, 
although  acting,  and  properly  acting,  for  the  public  benefit — if 
he  gives  a  man  in  charge  for  a  felony,  and  in  so  doing  makes  a 
mistake,  he  makes  himself  liable,  and,  if  authorised  by  another 
person  to  do  that  act,  then  that  other  person  is  liable  also.  The 
question  in  the  present  case  is,  whether  there  is  any  evidence 
upon  which  the  plaintiff  can  prove  that  the  railway  company  have 
given  authority  to  the  clerk — who  has  been  dismissed,  and  whom 
they  were  very  angry  with  as  soon  as  they  heard  of  the  transac- 
tion— ^whether  there  was  any  authority  given  by  the  railway  com- 
pany to  that  clerk  to  give  into  custody  the  plaintiff,  or  any  other 
person  doing  an  act  similar  to  that  alleged  against  him.  If  so, 
the  railway  company  would  be  liable  for  the  misconduct  of  the 
clerk.  Now,  let  us  see  what  ground  there  is  for  thinking  they 
gave  such  authority.  It  is  clear  there  is  no  evidence  that  the 
railway  company,  in  terms,  or  expressly,  said  to  the  ticket 
distributor,  "  If  you  think  anybody  has  stolen,  or  is  about  to 
steal,  or  has  meddled  with  our  property  in  the  till,  you  give  him 
into  custody  on  our  behalf.'^  No  such  .express  authority  is 
proved.  The  question  then  is,  can  such  authority  be  implied  ? 
The  only  fiicts  from  which  you  can  imply  such  an  authority  are 
these:  that  the  man  was  a  ticket  distributor;  he  received  the 
money  and  put  it  into  a  till ;  and  it  may  be  fairly  said,  upon 
this  evidence,  that,  having  the  charge  and  custody  of  tnat 
money,  he  has  such  authority  as  impliedly  exists  in  the  case 
of  a  per.^on  who  is  put  by  his  master  in  charge  of  money  and 
property  which  he  would  be  expected  to  take  care  of.  Taking 
that  authority  as  given  to  him,  and  taking  it  that  he  had  all  the 
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anttority  that  arises  from  that,  then  comes  the  question — how 
far  does  it  extend  ?  Now  I  do  not  mean  to  say  there  might  not 
be  power  of  arrest  implied  in  the  duty  to  protect  the  property,  to 
some  extent;  nor  am  I  to  be  understood  to  say  positively  there 
is ;  though  I  am  inclined  to  think  that  if  a  man,  feeling  a  person 
was  trying  to  break  into  a  till  and  rob,  and,  in  protection  of  the 
till,  were  to  find  that  he  could  not  otherwise  prevent  that  person 
getting  in  and  stealing  the  property  than  by  taking  him  into 
custody,  and  giving  him  in  charge — I  am  far  from  saying, 
although  the  act  was  wrongful,  yet  where  the  act  was  done  to 
prevent  the  wrongful  dealing  with  the  property  in  his  charge, 
that  it  might  not  be  within  nis  authority.  I  do  not  say  that  it 
would  be  or  would  not  be.  Again,  I  think  where  there  was 
reason  to  believe  on  his  part  that  the  money  had  been  actually 
carried  away,  and  that  he  could  get  it  back  by  taking  the  man 
into  custody,  and  there  was  a  pursuit,  and  he  gave  him  into 
custody  with  a  view  of  recovering  the  property  taken  away,  I 
am  not  prepared  to  say  that  that  may  not  be  within  his 
authority.  But  the  present  case  is  neither  the  one  nor  the 
other  of  these.  I  think  there  is  again  a  marked  distinction 
between  an  act  done,  not  for  the  purpose  of  preventing  an 
improper,  felonious,  or  other  meddling  with  or  injury  to  one's 
master's  property,  nor  yet  for  the  purpose  of  undoing  the  efiect 
of  a  previous  improper  management  or  meddling,  as  would  be 
the  case  in  the  pursuit,  and  an  act  done  for  either  of  these 
purposes.  The  act  done  in  the  present  case  was,  according  to 
the  evidence,  done  not  to  prevent  or  undo  the  effect  of  anything, 
but  to  punish  for  that  which  had  been  done  already.  Is  there 
any  implication,  or  ground  for  implication,  that,  putting  a  man  in 
possession  of  property,  you  authorise  him  to  take  such  steps  as 
he  thinks  fit  for  the  punishment  of  people  who  he  thinks  have 
done  something  which  has  not  been  committed,  or  for  the 
punishing  of  a  man  which  has  no  effect  at  all  upon  the  property, 
but  is  capable  of  justification  only  because  it  vindicates  justice  ? 
Is  there  any  authority  for  implying  such  an  authorisation  ?  If 
there  is,  it  is  a  very  important  doctrine ;  and  there  is  no  diffe- 
rence, for  this  purpose,  between  a  railway  company,  which  is  a 
corporate  body,  and  a  private  individual.  If  this  company  is 
responsible  for  the  act  of  the  ticket  distributor  who  gave  the  moh 
into  custody  on  an  unfounded  charge,  then  every  shopkeeper  in 
London  would  be  anwerable  for  any  similar  act  done  by  a 
shopman  whom  he  leaves  in  the  shop,  and  who  may  choose  to 
accuse  another  of  having  attempted  to  plunder  the  shop ;  every 
merchant  would  be  responsible  for  his  clerk ;  every  gentleman 
would  be  responsible  for  his  butler,  who  gave  such  an  order 
with  respect  to  the  plate ;  and  every  gentleman  would  be  respon- 
sible for  his  coachman^  who  gave  such  an  order  with  respect  to 
the  stable.  It  seems  to  me  that  the  principle  has  been  properly 
laid  down  in  the  cases  that  have  been  cited,  that  there  is  an 
implied  authority  to  do  all  those  things  that  are  necessary  for 
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the  protection  of  the  property,  or  for  the  fulfilling  of  the  duty 
that  one's  man  has  been  left  to  do.     To  apply  the  principle  to 
this  case;  the  clerk  is  to  perform  anything  that  was  necessary  to 
the  business  of   the  company,  but   he  is  not  to  punish  for  a 
supposed  infringement  of  the  law.     Take  the  cases  that  have 
been  cited,  and  you  will  find  the  distinction  runs  through  them 
all.     Where  the  company  have  obtained  for  themselves  by  bye- 
laws  the  power  to  arrest  a  man  if  he  does  not  pay  his  fare,  for 
instance,  then  the  object  is  entirely  to  protect  the  fares  of  the 
company,  and  the  primary  object  is  to  enforce  the  payment  of 
the  faros.     There  it  is  properly  held  that  where  they  leave  a  man 
in  charge  of  the  station,  he  is  the  person  to  decide  whether  that 
shall  be  enforced.     That  is  for  the  protection  of  the  property,  and 
he   is  in  a  position  where  he  would  have  authority  to  consider 
that ;  but  where  he  makes  a  blunder  in  an  act  that  is  in  no  way 
connected  with  the  business,  that  authority  does  not  apply,  as 
was   decided  in  the  case  of  Poulton  v.  The  London  and  South- 
Wentern  Railway  Coinjjamj  (uhi  sup,)     Then  comes  the  later  case 
of  Edwards  v.  The  Lond<m  and  North-Westeim  Railway  Company 
[uhi  »up.),  which,  when  looked  at,  is  the  same  in  principle.     There 
a  man  was  given  into  custody  by  one  who  was  the  person  who 
happened  to  be  at  the  time  left  in  charge  of  the  station.     The 
property  that  was  alleged  to  be  taken  was  timber,  as  I  under- 
stand, which  was  lying  near  that  station,  which  the  man  charged 
came   to   take   away.     It  was  not  a  thing   to   be   done  in  the 
exigencies  of  the  traffic  of  the  company.     The  foreman  porter 
who  did   the  very  act  weis   there   to   protect  the   station,   and 
probably  hud  some  authority,  and  he,  under  a. mistaken  notion 
that   the   property  was   improperly   taken,   gave   the   man   into 
custody.     It  was  held  by  the  Court  of  Common  Pleas  that  there 
was  no  implied  authority  to  give  him  into  custody  for  a  theft.    That 
goes  very  near  to  the  present  case.     There  was  here  no  implied 
authority  to  give  the  plaintifi"  into  custody  for  the  act,  supposing 
he  had  done  it,  of  putting  his  hand  into  the  till  and  attenxpting 
to  take  away  a  shilling.     My  brothers   Smith  and  Brett  in  that* 
case  both  state  that  there  may  be  authority  for  that,  and  give 
instances  that  are  applicable  to  the  particular  case,  that  where 
there  was  a  person  put  there  for  the  express  purpose  of  watching 
it,  you  might  infer  from  that  that  he  had  authority  to  give  the 
man  into  custody.     That  might  be.     I  do  not  say  that  it  could 
not  be  ;  it  is  very  possible  it  might ;  but  you  cannot  say  that  the 
clerk  in  the  present  case,  who  was  put  to  issue  the  tickets,  was 
like  a  police  constable  set  there  to  watch.     Again,  there  is  the 
possible   case  that  might  be  put,  that  there  is  a  man   who  is 
employed  as  a  gamekeeper,  and  it  may  be  very  well  said  that 
there  is  an  implied  authority  given  to  hira  to  arrest  those  whom 
he  thinks  poachers,  and  if  he  makes  a  mistake  and  arrests  the 
wrong  man  the  master  might  be  liable  for  it.     The  distinction  is 
similar  to  that  in   Edvmrds  v.  Tlie  London  and  North-Westeni 
Railway  Company,     But  in  the  present  case  there  was  no  ground 
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for  saying  that  the  clerk  had  any  such  authority.  Then,  the 
poUceman  was  not  a  policeman  put  there  for  that  purpose.  There 
was  evidence  that  he  had  authority  to  enforce  the  bye-laws,  and 
things  of  that  sort,  but  there  is  no  ground  for  saying  that  he  had 
implied  authority,  simply  because  the  ticket  clerk  said  "  I  insist 
upon  you  taking  him  in  charge,"  to  obey  such  a  very  preposterous 
order,  and  consequently,  there  is  no  evidence  to  fix  the  railway 
company  with  liability  on  that  account.  On  these  grounds  I 
think,  then,  there  is  a  total  failure  of  any  evidence  to  show  that 
the  clerk  was  acting  within  the  scope  of  his  authority  in  giving 
the  plaintiff  into  custody.  I  think  there  is  no  evidence  to  show  or 
raise  any  reasonable  implication  that  the  clerk  or  the  policeman  had 
any  authority  given  to  him  to  arrest  or  give  into  custody  the  plain- 
tiff for  having  committed  an  offence  which  was  all  over,  and  when 
the  arrest  could  only  be  for  the  purpose  of  vindicating  public  justice, 
and  not  for  the  purpose  of  protecting  the  property  of  the  company. 
Mbllob,  J. — I  am  entirely  of  the  same  opinion.  As  I  under- 
stand the  matter,  the  person  here  whose  conduct  gave  rise  to  this 
action  was  what  was  called  a  ticket  distributor;  that  is  to  say, 
the  person  who  behind  a  counter  sells  tickets  to  those  who  want 
to  travel  by  the  railway.  He  seems  erroneously  to  have  thought 
that  the  person  who  put  his  hand  in  the  till  had  some  bad  inten- 
tion, but  the  hand  had  afterwards  been  witlidrawn ;  the  man  was 
on  the  other  side  of  the  partition,  and  had  gone  away  or  was 
going  away.  His  course  of  business,  then,  was  to  sell  the 
tickets ;  and  it  was  not  in  the  ordinary  course  of  his  business 
that  he  was  to  give  a  person  into  custody  who  had  made  some 
attempt,  which  did  not  succeed,  upon  the  till.  It  seems  to  me 
there  is  no  pretence  for  saying  that  such  a  thing  was  in  the 
ordinary  course  of  his  business.  I  think,  therefore,  the  observa- 
tions of  the  judges  in  Edwards  v.  The  London  and  North-Westem 
Railway  Company  are  strictly  applicable  to  the  circumstances, 
and  I  agree  with  what  is  said  by  all  the  three  judges  in  that  case. 
My  brother  Keating  put  it  thus  :  "  There  seems  no  ground  for 
saying  that  what  was  done  was  done  in  the  ordinary  course  of  the 
business  of  the  company,  nor  that  it  was  for  their  benefit,  except  in 
so  far  as  it  is  for  the  benefit  of  all  the  Queen^s  subjects,  that  a 
criminal  should  be  convicted.  If  Holmes  acted  from  a  sense  of  the 
duty  which  rests  on  everyone  to  give  in  charge  a  person  whom  he 
thinks  is  committing  a  felony,  his  conduct  would  in  no  way  be 
connected  with  the  defendants.  It  appears  to  me  that  that  very 
-accurately  defines  the  condition  of  things  here,  except  that  it  was 
not  a  felony  in  the  present  case,  or  a  pretence  for  a  felony. 
Then,  my  brother  Smith  says  :  "  There  is  no  evidence  whatever 
on  which  a  presumption  of  authority  from  the  defendants  to 
apprehend  the  plaintiffs  can  be  founded,  except  the  fact  that  the 
person  who  authorised  his  apprehension  was  a  foreman  porter, 
and  in  charge  of  the  station  at  the  time  when  the  plaintiff  was 
supposed  to  be  stealing  the  defendants^  property.  I  think  an 
authority  to  apprehend  the  plaintiff  cannot  be  presumed  to  have 
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Allkn       been   conferred   on  the  foreman   in  this  case.     No  doubt  if  in 

^-  furtherance  of  the  particular  business  of  the  company  it  is  neoes- 

i^Soora-    ^^y  ^^  arrest  a  person,  the  servants  of  the  company  have  an 

Wbbtkrn      implied  authority  to  do  it.     Thus,  if  there  is  a  bye-law  of  the 

Rail.  Co.     company,  and  power  to  arrest  any  person  infringing  it,  it  must  be 

ig^Q         presumed  that  the  company  give  authority  to  anyone  they  put  in 

charge  of  the  station  so  to  enforce  it,  since  this  can  only  be  done 

Dutiaof  \yj  ii^Q  company's  servants  on  the  spot.''  That  is  quite  right, 
^  ^  and  accurately  expresses  the  rule  upon  the  subject.  Then,  my 
brother  Brett,  evidently  referring  to  a  similar  person,  although 
not  using  the  precise  expression,  says,  *^  In  this  case  the  company 
had  not,  1  think,  authorised  Holmes  to  protect  their  goods  by 
giving  into  custody  anyone  he  thought  right,  and  it  was  not  their 
ordinary  way  of  carrying  on  their  business."  That  case  appears 
to  me  in  principle  to  govern  this,  and  I  am  content  to  rest  my 
judgment  on  that  case,  or  what  is  enunciated  by  the  three  judges 
to  whom  I  have  referred.  I  come  to  the  conclusion  that  there  is 
no  evidence  of  any  authority  whatever  to  act  as  the  ticket  distri- 
butor acted  in  this  case,  and  therefore  there  is  no  liability  on  the 
company  for  his  act. 

Lush.  J. — 1  am  of  the  same  opinion.  The  defendants  cannot 
be  held  liable  for  this  wrongfiil  act  of  the  clerk,  unless  the  act 
was  done  by  their  authority,  express  or  implied.  No  express 
authority  has  been  proved,  and  we  cannot  presume  that  the  clerk 
had  any  other  authority  than  what  is  to  be  implied  from  the  duties 
he  was  called  upon  to  perform.  Now,  as  a  ticket  distributer,  he 
had  entrusted  to  him  the  tickets  and  the  money  he  should  receive 
for  the  tickets,  and  his  duty  to  the  company  was  to  do  all  that 
was  necessary  to  protect  that  property  for  the  company.  Now,  if 
the  plaintiff  here  had  been  guilty  of  all  that  was  imputed  to  him, 
the  property  of  the  company  would  have  been  in  no  danger. 
What  is  alleged  against  him  is,  that  he  attempted  to  rob  the  till, 
not  that  he  was  attempting  to  do  so,  and  that  it  was  needful  to 
give  him  into  custody  to  prevent  it :  for  he  had  ceased  to  make 
the  attempt,  if  ever  he  was  guilty  of  making  it.  Then  there  was 
no  duty  on  the  part  of  the  clerk  to  punish  him  for  the  attempt 
which  had  altogether  ceased.  The  property  of  the  company  not 
being  in  danger,  his  authority  ceased,  and  upon  that  ground  I 
think  the  company  are  entitled  to  judgment. 

Hannbn,  J. — I  am  entirely  of  the  same  opinion.  The  pro- 
position Mr.  Seymour  asks  us  to  affirm  is  this,  that  every  servant 
who  is  entrusted  with  the  property  of  his  master  has  the  inaplied 
authority  to  put  the  law  in  motion  with  reference  to  any  offence 
that  may  be  committed  in  connection  with  that  property.  I 
think  that  is  a  proposition  wholly  unsupported  by  authority,  and 
one  which  would  lead  to  very  grievous  consequences  if  it  was 
established.  Therefore  I  agree  with  my  brothers  that  the  rule 
must  be  made  absolute  to  enter  a  nonsuit.  t^  »      "k.  i  f 

Attorneys  for  plaintiff.  Gold  and  Son, 
Attorney  for  defendants,  L.  Cromhie. 
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COURT  OF  EXCHEQUER. 

Nouember  U,  1870. 

Cannon  ani>  others  v.  Rands. 

Alleged  falotiy — Deficiency  in  a  treasurer's  cCccounts — Bond  given 
to  stag  cHminal  proceedings — Validity  of  bond — Stifling  a 
prosecution — Illegal  agr^e inent. 

In  an  action  on  a  bond  in  the  penal  sum  of  1400Z.,  the  declaration 
charged  that  the  bond  was  given  by  tlie  defendant  to  the  plaintiffs, 
as  trustees  of  a  friendly  society,  subject  to  a  condition  thereu7ider 
written,  whereby,  after  reciting  that  certain  moneys  to  the  a/mount 
of  14001.  were  staied  to  be  owing  from  one  J.  8.  to  t)w  plaintiffs, 
as  such  trustees,  a/nd  it  had  been  agreed  that  the  defendant 
should  secure  to  tJie  plaintiffs  the  sum  of  lOOL,  part  of  such 
debt,  the  coniMtion  of  the  bond  wa^f  decfa/red  to  be,  SfC,  and 
amerred  that  the  defendant  had  not  paid  the  said  7001.  or  t/ie 
sa/id  penalty. 

Plea   2.    That  J.  S.  had  been  treasurer  of  the  sand  society,  and 

there  was  a  deficiency  in  his  accounts  as  such  treaswrer  of  a  sum 

of  1 700^.,  and  the  said  hnistees  had  caused  a  warrant  to  be  issued 

for  his  app'ehensi^m  with  a  view  to  proceed  criminally  against 

him  for  an  alleged  felony  in  respect  of  the  said  money,  and  there^ 

upon  it  was  agreed  between  tlie  said  trustees  and  the  defendant 

that,  instead  of  proceeding  criminally  against  the  sa/id  J.  8.,  the 

trustees  should  accept  payment  of  lOOOZ.  in  cash,  in  pa/ri  of  such 

deficiency,  and  fake  the  defenda/nt^s  bond  for  1400Z.  as  security 

for  payment  of  TOOL,  othir  poArt  of  stbch  deficiency,  and  the  bond 

in  the  declaration  mentioned  was  delivered  and  accepted  by  the 

trustees;  in  pv/rsuance  of  the  sa/id  illegal  agreement,  and  upon  and 

for  no  other  consideration. 

Plea  3.  As  a  defence  on  equitable  grounds,  the  defendant  repeated 
the  allegations  in  plea  2,  to  the  effect  that  J.  8.  had  been  trea^ 
surer  of  the  said  society,  and  that  there  was  a  deficiency  of  a  large 
sum  in  his  accounts,  in  respect  of  which  the  trustees  alleged  that 
he  had.  amimitted  a  felony,  and  had  caused  a  wa/rra/nt  to  be  taken 
out  for  his  apprehensum ;  and,  fnrtlver,  that  the  said  bond  was 
executed  and  delivered  by  the  defendant  to  the  plaintiffs  as  such 
trusters,  upon  and  subject  to  certain  terms  and  conditions  then 
a/jreed  upon  between  the  said  trustees  and  tJie  defendant  a/nd  other 
persons  on  behalf  of  J.  8.,  that  is  to  say,  upon  the  terms  a/nd 


Randb. 
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Gannon  conditions  that  all  prosecution  of  J,  S.  hy  the  society  or  by  any  of 

its  members  should  cease.     And  the  defendant  alleged  that  all 
prosecutions  of  J,  8.  did  not  cease,  but,  on  the  contrary,  he  ivas 
1870.  prosecuted  by  two  members  of  the  said  society,  and  tried  and 

C  do~~tibn  of     ^^^^'^l^d  of  the  several  charges  preferred  against  him.    Averment, 
felony.  ^^^^  (^H  things  happened  to  entitle  him  in  equity  to  an  uncondi- 

tional injunction  to  restrain  the  plaintiffs,  as  stich  trustees,  from  - 
suing  on  the  said  bond.     On  demurrer  it  was 

Held,  by  the  Court  of  Exchequer,  Martin,  Ohannell,  and  Gleasby,  BB. 
[dubitantc  Martin,  B,,  a^  to  plea  2),  that  the  pleas  were  good,  in 
answer  to  the  action  on  the  bond  as  showing  an  illegal  agreement 
to  stifle  a  prosecution , 

THE  plaintiffs^  as  trustees  on  behalf  of  the  London  United 
District  Society  of  the  Ancient  Order  of  Foresters^  Friendly 
Society  duly  established^  with  rules  duly  certified  in  pursuance  of 
the  statutes  relating  to  firiendly  societies  (all  conditions  having  been 
fulfilled  necessary  to  vest  the  claim  hereinafter  mentioned  in  the 
plaintifis) ,  by  their  declaration  charged  that  the  defendant,  by  his 
bond,  dated  7th  of  January,  1869,  became  bound  to  the  plaintiff 
as  and  being  trustees  as  aforesaid  of  the  said  district  society  in 
the  sum  of  1400Z.,  to  be  paid  by  the  defendant  to  the  last- 
mentioned  plaintiffs^  or  their  successors,  or  such  trustees  as  afore- 
said, subject  to  a  condition  thereunder  written,  whereby,  after 
reciting  that  certain  moneys,  to  wit,  to  the  amount  of  about  1700Z., 
were  stated  to  be  due  and  owing  from  John  Stimson  to  the  last- 
mentioned  plaintiffs  as  trustees  as  aforesaid,  and  that  it  had  been 
agreed  by  and  between  the  said  John  Stimson  and  the  plaintiffs 
as  such  trustees  as  aforesaid  and  the  defendEUit,  that  the  defen- 
dant should  secure  to  the  plaintiffs  the  sum  of  700Z.,  as  part  bf 
the  above-mentioned  debt,  the  condition  of  the  said  bond  was 
declared  to  be  that  ^^  if  the  defendant  should,  on  or  before  the 
7th  of  July  then  next  (which  day  elapsed  before  this  suit),  pay  to 
the  plaintiffs,  or  one  of  them,  or  their  successors,  as  such  trustees 
as  aforesaid,  the  sum  of  700?.,  then  the  said  bond  should  be  void, 
otherwise  to  be  in  full  force  and  effect ;  and  the  defendant  had  not 
paid  the  said  700Z.,  as  aforesaid,  and  haA  not  paid  the  said  penalty, 
and  the  plaintiffs,  as  trustees  as  aforesaid,  claimed  1400Z.  \s. 

The  defendant,  amongst  other  pleas,  by  his  second  plea  said 
that,  before  the  making  and  executing  of  the  said  bond,  one  John 
Stimson  had  been  secretary  and  treasurer  to  the  London  United 
District  Society  of  the  Ancient  Order  of  Foresters*  Friendly 
Society,  and  there  was  a  deficiency  in  his  accounts  as  such  secre- 
tary and  treasurer  of  a  laree  sum  amounting,  to  wit,  to  1700Z., 
which  appeared  by  the  books  and  accounts  of  the  said  society  to 
be  due  from  the  said  John  Stimson  to  the  trustees  for  the  time 

• 

being  of  the  said  society,  and  the  said  trustees  had  caused  a 
warrant  to  be  issued  for  the  apprehension  of  the  said  John 
Stimson,  with  a  view  to  proceeding  criminally  against  him  for  an 
alleged  felony  in  respect  of  the  said  money  appearing  by  the  said 
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books  and  accounts  to  be  due  from  the  said  John  Stimson  to  the      Ganmon 
said  trustees,  &c.,  as  aforesaid,  and  thereupon  it  was  agreed  by  *'• 

and  between  the  trustees  for  the  time  being  of  the  said  society        ' 

and  the  defendant  and  certain  other  persons  on  behalf  of  the  said        1870. 
John   Stimson  that,  instead  of  proceeding  criminally  against  the         — . 
said  John  Stinisoti  as  aforesaid,  the  trustees  for  the  time  being  of    ^'^  felony!^ 
the  said  society  should  accept  in  payment  of  a  part  of  the  said 
deficiency  a  sum  of  lOOOi.  in    cash,  and  take  the  bond  of  the 
defendant  for  1400i.  as  security  for  the  payment  of  700/.  other 
part  of  the  said  deficiency,  and  the  bond  in  the  declaration  men- 
tioned was  delivered  to  and  accepted  by  the  said  trustees  for  the 
time  being  of  the  said  society,  in  pursuance  of  the  said  illegal  agree- 
ment, and  upon  and  for  no  other  cause  or  consideration  whatever. 

And  for  a  third  plea,  by  way  of  defence,  on-  equitable 
grounds,  the  defendant  repeated  the  allegations  and  statements 
in  the  second  plea  to  the  effect  that  John  Stimson  had  been 
secretary  and  treasurer  of  the  friendly  society  therein  mentioned, 
and  that  there  was  a  deficiency  of  a  large  sum  in  his  accounts  in 
respect  of  which  the  trustees  for  the  time  being  of  the  said 
society  alleged  that  he  had  committed  a  felony,  and  had  caused  a 
warrant  to  be  taken  out  for  the  apprehension  of  the  said  John 
Stimson.  And  further,  that  the  said  bond  was  executed  and 
delivered  by  the  defendant  to  the  plaintiffs  as  such  trustees,  &c., 
upon  and  subject  to  certain  terms  and  conditions  then  agreed 
upon  by  and  between  the  trustees  for  the  time  being  of  the  said 
society,  and  the  defendant  and  certain  other  persons  on  behalf  of 
the  said  John  Stimson,  that  is  to  say,  upon  the  terms  and 
conditions  that  all  prosecution  of  the  said  John  Stimson  by  the 
said  society  or  by  any  of  its  members  should  cease;  and  the 
defendant  alleged  that  the  prosecution  ot  the  said  John  Stimson 
did  not  cease,  but,  on  the  contrary,  he  was  prosecuted  by  two 
members  of  the  said  society, [a)  and  tried  and  acquitted  of  the 
several  charges  preferred  against  him.  Averment  that  all  things 
happened^  &c,,  to  entitle  him  in  equity  to  an  unconditional 
injunction  to  restrain  the  plaintiffs  as  such  trustees  as  aforesaid 
from  suing  on  the  said  bond. 

Demurrer  and  joinder  in  demurrer  to  the  said  pleas  2  and  3. 
A  ground  of  demurrer  to  the  second  plea  was,  that  it  was  bad 
because  it  was  consistent  with  the  plea  that  all  parties  supposed 
that  no^  crime  had  been  committed. 

A  ground  of  demurrer  to  the  third  plea  was  that  such  plea  was 
bad,  because,  under  the  circumstances  therein  set  forth,  a  perpetual 
and  unconditional  ii\junction  could  not  be  obtained  in  equity  by 
the  defendant  to  restrain  the  plaintiffs  from  proceeding  in  this  case. 

The  plaintiff's  points  for  argument. — First,  that  it  is  not  stated 
that  any  crime  had  been  committed,  and  it  is  consistent  with  the 
allegations  that  all  parties  knew  that  no  prosecution  could  be 
maintained  ',  secondly,  that  a  court  of  equity  would  not  interfere 

(a)  The  wordfl  here  appearing  in  italics  were  inserted  daring  the  argument  by  the 
defendant's  counsel  as  an  amendment^  at  the  suggestion  of  Martin,  B. 
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Gannon      under  the  circumstances  stated ;  thirdly^  that  the  third  plea  seeks 

»•  to  vary  the  written  document  otherwise  than  for  the  purpose  of 

^^'      establishing  an  illegality. 

1870.  The  defendant's  points  for  argument. — First,  that  the  second 

,     — .      ^plea  shows  that  the  plaintiffs  were  parties  to  a  corrupt  agreement 

^  ff^^  ^^^  ^*'^^^  *  prosecution,  and  that  the  bond  sued  upon  was  given  in 

pursuance  of  due  consideration  for  the  said  corrupt  agreement ; 

secondly,  that  the  third  plea  is  good,  because  it  shows  that  the 

plaintiffs  were  parties  to  a  corrupt  and  illegal  agreement ;  and  a 

court  of  equity  would  restrain  them  from  taking  advantage  of 

their  own  corruption  and  illegality;  thirdly,  the  third  plea  is  also 

good,  because  it  shows  that  the  bond  was  given  to  the  plaintiff's 

upon  a  condition  which  was  broken. 

'Quain,  Q.C.  (with  him  was  Bosanquet)  for  the  plaintiffs,  in 
support  of  the  demurrer  to  the  second  and  third  pleas.  The 
second  plea  is  bad  for  not  alleging  that  any  felony  was  committed; 
and  the  third  plea  is  bad  on  the  ground  of  being  an  attempt  to 
vary  a  deed  by  putting  in  evidence  against  it  a  parol  agreement ; 
and,  secondly,  it  is  an  attempt  to  act  upon  an  agreement  which 
the  defendant  says  is  an  illegal  agreement.  It  is  a  well-known 
rule  of  evidence  that  a  written  contract  cannot  be  varied  by 
parol ;  and  the  rule  is  the  same  both  at  law  and  in  equity.  In 
Pooleif  V.  Earradine  (7  E.  &  B. ;  26  L.  J.  156,  Q.  B.),  Coleridge,  J., 
delivering  the  considered  judgment  of  the  Court  of  Queen's 
Bench,  said :  '*  The  plaintiff  having  demurred  to  this  plea,  we 
have  to  determine  whether  the  facts  stated  in  the  plea  amount  to 
an  equitable  defence  at  law.  It  seems  to  have  been  thought  that 
the  discharge  of  the  surety,  by  such  giving  time  to  the  principal, 
was  founded  on  a  variation  of  the  contract  between  the  creditors  and 
the  surety ;  and,  if  that  be  so,  it  necessarily  follows  [the  rule  of 
evidence  aft  to  not  vary  trig  a  C07itract  by  parol  hein-g  the  same  at  lavj 
and  in  equity)  that  no  parol  contemporaneous  agreement  could  be 
allowed  to  vary  the  contract  in  the  case  of  a  written  instrument.'' 
[Cleasby,  B. — You  say  it  cannot  be  made  part  of  the  contract.] 
Clearly  it  cannot ;  no  parol  evidence  is  admissible  to  control  the 
absolute  effect  of  a  bond  in  the  absence  of  fraud:  (Kc parte  Morley, 
ro.  Oovott  and  Leigh,  2  Deac.  &  Chit.  50).  Groome  v.  Ledi<j/rd 
(before  the  Master  of  the  Rolls,  2  Myl.  and  K.  251,  and  affirmed 
on  appeal  by  the  Lord  Chancellor,  lb,  257)  is  to  the  like  effect  in 
the  case  of  a  written  agreement.  [Cleasby,  B. — ^I  should  imagine 
there  were  numerous  cases  to  show  that  if  a  bond  be  given  for  a 
particular  purpose,  equity  would  interfere  to  prevent  its  being 
enforced  for  a  totally  different  purpose.]  The  technical  rule, 
with  regard  to  the  non-admissibility  of  parol  evidence  in  such  a 
case,  holds  in  equity  as  well  as  at  law,  that  the  contract  cannot 
be  contradicted.  In  the  case  of  fraud  (but  there  is  none  here), 
upon  filing  a  bill,  equity  would  order  the  contract  to  be  delivered 
up  to  be  cancelled;  or,  on  the  ground  of  some  mistake  or 
omission,  the  party  might  be  entitled  in  equity  to  have  the 
contract  reformed.     But  this  is  a  perfectly  good  bond  on  the 
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face  of  it,  and  it  is  not  competent  either  at  law  or  in  equity  to      Cannon 
import  into  it  terms  which  do  not  appear  on  its  face.     When  is  ''• 

the  prosecution  to  cease  ?     He  might  be  prosecuted  twenty  years        * 

hence.     Here,  too,  the  defendant  was  a  party  to  the  wrong,  and        1870. 
cannot,  as  a  particepa  criminis,  be  allowed  to  set  up  that  wrong        ' — . 
as  an  answer  to  this  action.    He  cited  also  "  Taylor  on  Evidence,'^    ^  rJhnv'* 
5th  edit.,  par.  1041,  p.  987.  ^' 

Oate^,  for  the  defendant,  contra,  supported  the  pleas,  and 
contended  that  they  were  good.  Parol  evidence  may  be  given 
either  to  defeat  or  to  meet  the  contract  sued  upon.  The  law  on 
that  point  is  thus  laid  down  by  Story,  J.,  in  his  "Commentaries 
on  Equity  Jurisprudence"  (vol.  2,  s.  1531,  p.  788,  10th  edit.), 
"  The  same  general  rule  prevails  in  equity  as  at  law,  that  parol 
evidence  is  not  admissible  to  contradict,  qualify,  extend,  or  vary 
written  instruments ;  and  that  the  interpretation  of  them  must 
depend  upon  their  own  terms.  But,  in  cases  of  accident,  mistake, 
or  fraud,  courts  of  equity  are  constantly  in  the  habit  of  admitting 
parol  evidence  to  qualify  and  correct,  and  even  to  defeat  the  terms 
of  written  instruments.'^  Equity  will  interfere,  also,  to  restrain 
an  illegality  or  things  prohibited  by  the  moral  or  statute  law.  It 
has  been  urged  by  the  plaintiffs  that  the  defendant,  being  a  party 
to  the  wrong,  has  no  locinf  standi^  but  I  contend  that  equity  would 
have  ordered  this  document  to  be  deHvered  up  to  be  cancelled. 
It  may  be  true  that  in  general  courts  of  equity,  following  the  rule 
of  law,  will  not  interfere  to  grant  relief  where  the  parties  are  con- 
cerned in  illegal  transactions,  upon  the  principle  of  the  maxim. 
In  pari  delicto,  potior  est  conditio  defendentis,  et  possidentis ; 
but,  as  Story  observes  (1  Ih,  sect.  298,  pp.  294^5),  "In  cases 
where  the  agreements  or  other  transactions  are  repudiated  on 
account  of  their  being  against  inddic  policj/,  the  circumstance  that 
the  relief  is  asked  by  a  party  who  is  ptarticeps  criminis  is  not  in 
equity  material.'*  Thus,  in  Osbaldiston  v.  Simpson  and  others 
(13  Sim.  513),  before  the  Vice-Chancellor  of  England,  securities 
given  by  the  plaintiff  to  prevent  a  prosecution  for  cheating  at 
cards  were  decreed  to  be  delivered  up.  The  pleas  are  good. 
Looking  at  them  as  at  law,  they  show  an  agreement  made  upon  a 
condition,  which  condition  has  not  been  performed,  and  so  cannot 
be  sued  upon ;  or,  looking  at  them  in  an  equitable  point  of 
view,  then  they  clearly  show  an  illegal  agreement.  Shutting 
one's  eyes  to  the  illegality,  the  third  plea  is  good  at  law,  the 
condition  not  having  been  performed.  In  Lindley  v.  Lacey 
(17  C.  B.  N.  S.  578 ;  11  L.  T.  Rep.  N.  S.  273),  upon  a  negotiation 
between  the  plaintiff  and  the  defendant  for  the  sale  of  the  fixtures, 
fiimiture,  and  goodwill  of  a  business  (the  agreement  for  which  was 
afterwards  reduced  into  writing),  a  distinct  and>  separate  promi^se 
was  made  by  the  defendant  in  consideration  of  the  plaintiff's 
signing  the  agreement,  that  he,  the  defendant,  would  settle  an 
action  then  pending  against  the  plaintiff  at  the  suit  of  one  C. ;  and 
it  was  held  by  the  Court  of  Common  Pleas  that  evidence  of  this 
prior  oral  agreement  was  admissible,  notwithstanding  the  written 


Rands. 
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OAifNON      agreement  contained  an  authorisation  to  the  defendant  to  settle 
v^        C/s  action  out  of  the  purchase-monoy.      Erie,  C.J.,  in  giving 

his  judgment  in  that  case,  in  commenting  on  sevcrai  of  the  cases 

1870.        cited   in    argument,    said,  at  p.   585,   of  17   C.   B.  N.   S.,   "If 

,        the  instrument  shows   that  it  was  meant  to  contain  the  whole 

^'^"'^^*^'*  ^^  bargain  between  the  parties,  no  extrinsic  evidence  can  be 
admitted  to  introduce  a  term  which  does  not  appear  there.  But, 
if  it  be  clear  that  the  written  instrument  does  not  contain  the 
whole,  and  the  jury  find  that  there  was  a  distinct  collat<3ral 
verbal  agreement  between  the  parties  not  inconsistent  with  the 
written  contract,  the  law  does  not  prohibit  such  distinct  collateral 
agreement  from  being  enforced.  In  some  of  the  cases,  as  in 
Harris  v.  Rickett  (4  H.  &  N.  1 ;  28  L.  J.  197,  Ex.),  there  was  a 
prior  verbal  agreement.  In  Davis  v.  Jones  (17  C.  B.  625  ;  25 
L.  J.  91,  C.  P.)  the  oral  and  the  written  agreement  were  con- 
temporaneous. So,  in  Wallis  v.  Littell  (5  L.  T.  Rep.  N.  S.  48 ; 
11  C.  B.  N.  S.  369;  31  L.  J.  100,  C.  P.),  there  was  a  contem- 
poraneous oral  agreement  that  the  farm  was  not  to  be  transferred 
unless  Lord  Sydney  consented  to  accept  the  plaintiff  as  his 
tenant.  It  is  clear,  therefore,  that,  if  there  be  a  distinct  col- 
lateral oral  agreement  between  the  parties,  it  is  immaterial 
whether  it  precedes,  or  is  contemporary  with,  the  written  agree- 
ment. I  think  it  is  clear  from  the  evidence  here  that  there  was 
a  distinct  collateral  agreement  that  Chasers  action  should  be 
settled  by  the  defendant,  and  that  evidence  of  that  agreement, 
which  was  perfectly  consistent  with  the  written  agreement,  was 
admissible ;  the  rule,  therefore,  will  be  discharged  '/^  and  in  that 
opinion  both  Byles  and  Keating,  J  J.,  concurred.  The  case  of 
Baunernuui  v.  IVhitr,  (4  L.  T.  Rep.  N.  S.  740;  10  C.  B.  N.  S. 
844;  31  L.  J.  28,  C.  P.)  is  also  an  authority  that,  setting  aside 
the  question  of  illegality,  this  plea  is  good  at  law,  on  the  ground 
of  the  non -performance  of  the  condition.  [Martin,  B. — In  that 
case  there  was  no  written  contract  at  all.]  The  reasoning  there 
is  applicable  here.  The  bond  is  vicious  as  founded  oh  an  illegal 
contract.  The  plea  shows  that,  and  is  good.  In  the  recent 
case  of  Willicims  and  anothar  v.  Baxjley,  in  the  House  of  Lords 
(14  L.  T.  Rep.  N.  S.  802;  L.  Rep.  1  Eng.  &  Ir.  App.  200; 
35  L.  J.  816,  Ch.)  the  House  of  Lords  upheld  the  decision  of 
Stuart,  V.C.,  that  equitable  security  for  the  payment  of  cer- 
tain bills,  obtained  by  the  plaintiffs  from  the  defendant  by 
working  on  his  fears  for  the  safety  of  his  son,  who  had  forged 
the  defendant's  signature  to  such  bills,  though  without  hold- 
ing out  any  direct  threat  or  any  distinct  promise  not  to  pro- 
secute, was  void,  as  having  been  obtained  by  undue  pressure ; 
and  they  held  also  that  the  arrangement  was  invalid,  as  amount- 
ing to  an  agreement  to  stifle  a  prosecfition.  That  is  precisely 
the  case  here.  The  second  plea  setting  out  the  illegal  agree- 
ment, is  good  at  law ;  and  it  is  not  necessary  to  allege  in  a 
plea  of  this  sort,  that  the  party  had  been  guilty  of  felony. 
The  defendant  in  these  cases  is  usually  the  party  himself,  and 
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he  would  never  be  found  alleging  his  own  guilt  on  the  record.       Cannon 
To  do  so  would  be  to  turn  a  Nisi  Prius  court  into  a  criminal  v- 

court.     Again  in   Kier   v.    Leeman  and  another,  (6  Q.  B.  308 ;         J^ 
13  L.  J.  N.  S.  250,  Q.  B.)   it  is  said  most  distinctly  by  Lord        i870. 
Denman,    delivering    the    considered    judgment   of    that   court         — . 
(at  p.  316)  that  "the  principle  of  law  is  laid  down  by  Wilmot,    ^"/XwT" 
C.J.,  in  Collins  v.  Blanteme  (2  Wils.  341,  349  ;  1  Sm.  L.  C.  154 ;       ' 
lb,  4th  edit.  263  ;  lb,  6th  edit.  325)  that  a  contract  to  withdraw  a 
prosecution  for  perjury,  and  consent  to  give  no  evidence  against 
the  accused,  is  founded  on  unlawful  consideration,  and  void.     Of 
the  soundness  of  this  decision  no  doubt  could  be  entertained, 
whether  the  party  accused  were  innocent  or  guilty  of  the  crime 
charged.     If  innocent,  the  law  was  abused   for  the  purpose  of 
extortion ;  if  guilty,  the  law  was  eluded  by  a  corrupt  compromise, 
screening  the  criminal  for  a  bribe."      That  case  was  afl5.rmed 
in  error   (9  Q.  B.  371 ;  15  L.  J.  N,  S.  360,  Q.  B.);  and  in  the 
considered  judgment   of  the  court,   delivered  by  Tindal,  C.J., 
his  Lordship  said   (p.  392)  :  "It  seems  clear,  from  the  various 
authorities  brought  before  us  in  the  argument,  that  some  misde- 
meanors  are   of  suck  a  nature  that  a  contract  to  withdraw  a 
prosecution  in  respect    of  them,   and"  to    consent  to  give   no 
evidence  against  the  parties  accused,  is  founded  on   an   illegal 
consideration."     In  no  single  case  has  it  been  held  necessary  to 
allege  that  the  party  was  guilty  of  the  offence.     It  is  the  illegal 
agreement  to  stijle  the  prosecution  which  is  the  main  point.     It 
was  an  interference  with  the  administration  of  the  law,  whether 
the  man  was  guilty  of  the  felony  or  not. 

Quaiiiy  Q.C.,  in  reply. — The  defendant  ingeniously  mixes  up  the 
two  pleas  together,  and  supports  the  one  by  reference  to  the 
other.  But  the  two  are  distinct.  If  illegality  were  shown  on  the 
face  of  it,  I  could  not  support  the  present  contention,  but  no 
illegality  is  shown  on  the  face  of  plea  2,  and  plea  3  attempts  to 
set  up  a  parol  agreement  to  upset  a  written  one.  If  one  accused 
a  man  by  mistake  of  felony,  and  said,  "  I  won't  go  on  with  the 
prosecution,  but  you  must  give  me  a  bond,"  there  would  surely 
be  no  obligation  to  go  on  with  the  prosecution.  The  defendant 
calls  this  an  "illegal  agreement,^'  but  there  is  no  allegation 
showing  it  to  be  so.  All  parties  knew  there  had  been  no  felony 
at  all.  The  case  of  Ward  v.  Lloyd  (7  Sc.  N.  E.  499  ;  6  M.  &  G. 
785;  13  L.  J.  N.  S.  5,  C.  P.)  shows  that  to  induce  the  court  to 
set  aside  a  security  as  given  upon  an  agreement  to  compromise  a 
felony,  it  must  most  distinctly  and  clearly  appear  that  a  felony 
has  been  committed.  Lord  Westbury,  in  the  House  of  Lords, 
in  Williams  v.  Bayley  {ubi  sup,),  lays  down  the  principle  in  most 
lucid  language,  that  parties  who  are  aware  that  a  felony  has 
been  committed,  are  not  to  make  a  trade  of  it,  and  convert 
a  crime  into  a  source  of  profit  to  themselves.  So  I  here 
contend  that  the  plea  should  show  a  crime  committed,  know- 
ledge of  such  crime  by  the  parties,  and  a  corrupt  taking 
of  money    to  prevent  the  course  of  justice;    no  one  of  which 
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CAifNON      things  is  shown.     As  to  Kier  v.  Lee  man,  there  it  was  stated, 

^'  on  the  very  face  of  the  declaration,  that  the  crime  had  been 

^^    '       comraitted ;    the    main   point   in    that   case  was  whether   there 

1870.        was  any  distinction  between  compromising  a  misdemeanor  and 

, — .        compromising  a  felony,  and  the  point  for  which  the  case  has 

^"  y-J"  *^'*     been  cited  on  the  present  occasion  never  in  fact  arose.      The 

third  plea  amounts  to  no  more  than  the  second.     It  contains  no 

allegation  of  illegality.      [Channell,  B. — It  puts  it  in  the  form 

of  an  agreement,  and,  whether  that  agreement  be  legal  or  illegal, 

it  was  a  breach  of  it.]     The  passages  cited  from  Story  are  not 

disputed  by  the  plaintiffs.     There  was  no  "fraud"  or  "  mistake " 

here,  nor  has  it  been   brought  by  my  friend  under  any  other 

head,  justifying  equitable  relief.      If  Llndleij  v,  Lacey  be  law,  it 

can  only  be  on  the  authority  of  the  class  of  cases,  such  as  Fyvi 

V.   Campbell  and  others,  (6  E.  &  B.  370;  25  L.  J.  277,  Q.  B.)^, 

and  Davis  v.  Jones  (17  C.  B.  N.  S.  625 ;  25  L.  J.  91,  C.  P.). 

Martin,  B. — I  believe  that  we  are  all  of  opinion  that  the 
defendant's  third  plea  is  a  thoroughly  good  plea.  With  regard 
to  the  second  plea,  speaking  for  myself  alone,  I  confess  I  have 
some  doubt,  but  I  have  none  as  to  the  third.  (His  Lordship 
here  read  the  second  plea.)  The  declaration  stated  that  the 
plaintiffs,  being  trustees  of  a  certain  friendly  society,  the 
defendant,  by  his  bond,  became  bound  to  the  plaintiffs,  as  such 
trustees,  in  the  penal  sum  of  1400Z.,  subject  to  a  condition  that, 
whereas  moneys  amounting  to  1700Z.,  were  stated  to  be  due  and 
owing  from  one  John  Stimson  to  the  plaintiffs,  as  such  trustees, 
and  it  had  been  agreed  between  the  plaintiffs  and  John  Stimson 
and  the  defendant,  that  the  defendant  should  secure  to  the 
plaintiffs  700/.  as  part  of  the  said  debt  of  1700/.,  then,  if  the 
defendant  before  a  day  named  (and  which  elapsed  before  action), 
should  pay  to  the  plaintiffs  700/.,  the  said  bond  should  be  void, 
and  so  forth.  The  defendant,  by  his  second  plea,  alleged,  that 
before  the  making  of  the  bond,  Stimson  had  been  secretary  and 
treasurer  to  the  said  friendly  society,  and  there  was  a  deficiency 
in  his  accounts,  as  such  secretary  and  treasurer,  of  a  sum  of 
1700/.,  which  appeared  by  the  society's  books  to  be  due  from 
Stimson  to  the  trustees  of  the  society,  and  the  said  trustees  had 
caused  a  warrant  to  be  issued  for  the  apprehension  of  the  said 
Stimson,  with  a  view  to  proceeding  criminally  against  him  for  an 
alleged  felony  in  respect  of  the  said  money  appearing  by  the  said 
books  to  be  due  from  him  to  the  said  trustees ;  and  thereupon 
it  was  agreed  between  the  said  trustees  and  the  defendant,  and 
certain  other  persons  on  behalf  of  the  said  Stimson,  that  instead 
of  proceeding  criminally  against  the  said  Stimson,  the  said 
trustees  should  accept  1000/.  in  cash,  in  payment  of  a  part  of  the 
said  deficiency,  and  take  the  defendant's  bond  for  1400/.,  as  secu- 
rity for  payment  of  the  remaining  700/.  thereof,  and  it  averred 
that  the  bond  sued  on  was  delivered  and  accepted  by  the  said 
trustees  in  pursuance  of  the  said  illegal  agreement,  and  upon  and 
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for  no  other  consideration.    In  his  third  plea,  pleaded  as  a  defence      Cannon 
on  equitable  grounds,  the  defendant  repeats  the  allegations  in  the  »• 

second  plea  to  the  effect  that  Stimson  had  been  secretary  and         ^^^ 
treasurer    to  the   society,  and   that   there  was  a  defect   in  his        i»7o. 

accounts,  in  respect  of  which  the  said  trustees  alleged  that  he   ,     , 

had  committed  a  felony,  and  had  caused  a  warrant  to  be  taken  ^"  a^,,'!^"  ^^ 
out  for  his  apprehension.  And  the  said  third  plea  further 
alleges  that  the  said  bond  was  executed  and  delivered  by  the 
defendant  to  the  plantiffs  upon  and  subject  to  certain  terms  and 
conditions  then  agreed  upon  between  the  trustees  and  the 
djBfendant  and  other  persons  on  behalf  of  Stimson,  namely,  that 
all  prosecution  by  the  said  society  or  by  any  of  its  members 
should  cease.  Now  Mr.  Gates  has  contended  that  that  was 
an  illegal  agreement,  and  I  am  of  opinion  that  he  is  right  in  so 
contending,  and  that  such  an  agreement  is  illegal.  The  latter  part 
of  the  plea  shows  tliat  some  parties,  members  of  the  society,  pro- 
secuted Stimson,  who  was  tried  and  acquitted  of  the  several 
charges  preferred  against  him.  Now  I  think  that  if  that  be  not  a 
good  answer  in  equity  to  this  action  that  it  ought  to  be  so,  and 
it  seems  to  me  to  be  very  like  the  case  of  a  man  giving  a  bond 
for  lOOOZ.  to  a  man  whom  he  believes  to  be  about  to  marry  a 
given  young  lady,  and  giving  it  to  him  on  that  express  ground  and 
for  that  reason  solely,  where  surely  it  would  be  contrary  to  equity, 
supposing  the  obligee  of  the  bond  to  break  the  engagement  and 
decline  to  marry  the  lady,  that  he  should  sue  the  obligor  on  the 
bond,  he  himself  having  failed  to  perform  that  which  was  the  very 
substance  of  the  matter,  and  in  fact  and  truth  the  consideration 
for  the  bond  having  been  given.  At  all  events,  as  I  have  said,  if 
it  be  that  a  court  of  equity  would  not  interfere  to  give  relief 
against  an  action  on  the  bond  in  such  a  case,  I  think  that  it 
ought  to  do  so,  but  I  give  no  judgment  in  this  ca.se  upon  that 
point,  as  1  am  of  opinion  that  the  third  plea  shows  that  the  bond 
was  given  upon  an  illegal  agreement,  and  that  it  is  a  good  plea 
upon  that  ground. 

Channell,  B. — I  also  think  that  the  defendant's  third  plea  is 
good,  and  an  answer  to  the  action,  irrespective  of  the  question 
whether  or  not  the  agreement  was  broken.  The  questions  for 
our  decision  here  are  whether  the  agreement  stated  in  the  third 
plea  as  amended  is  illegal  or  not ;  and  then,  whether  it  be  illegal 
or  not,  whether  it  was  broken.  Now  I  am  of  opinion,  and  for 
the  reason  given  by  my  brother  Martin,  that  the  agreement 
in  consequence  of  which  the  bond  was  given  Was  an  illegal 
agreement,  and  that  the  bond  was  given  to  secure  an  illegal 
object.  With  regard  to  the  second  plea  I  rather  think  that  that 
also  is  good. 

Clbasby,  B. — I  am  of  the  same  opinion.  I  think  both  these 
pleas  are  good,  because  they  both  show  that  the  bond  was  given 
expressly  in  order  to  stifle  a  prosecution.  The  agreement,  there- 
fore, under  which  the  bond  was  given  was  one  contrary  to  public 
policy.     Both  the  pleas  state  that  the  plaintiffs   had   caused  a 
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Gannon      warrant  to  be  issued  for  the  apprehension  of  Stimson  with  a  view 

^-  to  proceeding  criminally  against  him  for  an  alleged  felony,  and 

^NDs.       ^i^^j.  |.|j^^  ^^  agreement  was  come  to  between  the  plaintiffs  and 

1870.        the  defendant  that  instead  of  the  plaintiffs  so  proceeding  crimi- 

-nally  against  Stimson  the  defendant  should  give  his  bond  to  the 

^  fehny!^  plaintiffs  for  the  sum  of  money  therein  mentioned,  and  now 
sought  to  be  recovered,  and  that  all  prosecution  of  Stimson  by 
the  said  society  or  any  of  its  members  should  cease.  Now  when 
we  are  dealing  with  an  illegality  of  this  nature  we  must  look  to  the 
effect  and  substance  of  all  the  words  used  more  than  to  the  very 
precise  words  themselves.  Here  the  plaintiffs  were  about  to 
prosecute  this  man  for  an  alleged  felony,  and  then  this  bond  was 
given  as  an  inducement  to  them  to  refrain  from  so  prosecuting. 
I  think  that  both  these  pleas  are  good. 

Judgment  for  the  d-efendant  on  both  pleas. 

Attorneys  for  the  plaintiffs,  Sha^n  and  Roscoe, 

Attorneys  for  the  defendant,  Brundrett,  Randall,  and  Oovrtt. 
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NORTHERN  CIRCUIT. 

Manchbstbb  Assizes. 

August  2,  1870. 

(Before  Baron  Cleasbt.) 

Reg.  v.  The  Bubt  Impbovement  CoMKi8SioNEBS.(a) 

Becognizances — Power  of  judge  to  discharge  defendant  from — 

Corporate  body. 

When,  two  defendants,  members  of  a  corporate  body,  entered  into 
their  recognizances  to  appear  and  plead  to  an  indictment  for  non- 
repair of  a  highway,  the  judge  ordered  them  to  be  discharged  from 
such  recognizances  on  tlie  ground  that  they  were  entered  into  per 
mcuriam. 

THIS  was  an  application  before  Baron  Cleasby,  sitting  in 
the  Crown  Court,  to  discharge  Mr.  Holt  and  Mr.  Walker, 
two  members  of  the  Bury  Improvement  Commission,  from  their 
recognizances,  which  they  had  entered ^  into  at  the  last  assizes, 
held  at  Manchester,  under  an  order  from  Mr.  Justice  Brett ;  the 
circumstances  of  the  case  were  as  follows  : — 

An  indictment  was  ordered  to  be  preferred  against  the  Bury 
Improvement  Commissioners  for  non-repair  of  a  highway. 

The  grand  jury  found  a  true  bill  against  them  at  the  last  assizes, 
and  a  bench  warrant  was  issued  against  two  of  the  commissioners, 
Mr.  Holt  and  Mr.  Walker,  by  Mr.  Justice  Brett,  under  which 
they  were  arrested ;  and,  on  coming  before  the  judge,  he  ordered 
them  to  enter  into  their  recognizances  to  appear  personally  and 
to  plead  at  the  next  assizes  to  the  indictment. 

Hopwood  for  the  prosecution. 

Holker,  Q.C.  (with  him  Bayliss)  for  the  defendants. 

Holker,  Q.C,  now  applied  that  the  two  defendants  should  be 
discharged  from  their  recognizances,  and  from  appearing  and 
pleading  to  the  indictment,  on  the  ground  that  they  had  no 
power  to  appear  personally  and  plead,  as  they  were  members  of 
a  corporate  body,  the  case  being  unlike  that  of  the  inhabitants 
of  a  township  or  parish,  some  of  whom  can  appear  and  plead 
personally  to  an  indictment  on  behalf  of  the  other  members  of 

(a)  Reported  by  H.  F.  Thublow,  Esq.,  Barrieter-at-Law. 

T  T 
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KwK        the  parish ;  but  a  corporation  can  only  plead  by  attorney,  which 

V.  can  only  be  done  after  removal  by  certiorari  to  the  civil  side. 

The  Bubt    ^^^  ^j^^^  ^  there  can  be  no  appearance  by  attorney  at  sessions  or 

CoiiMiB-      Crown  side  of  assizes,  they  are  unable  to  enter  any  appearance,  but 

fiioNXBs.      the  indictment  should  be  removed  by  certiorcuri  to  the  civil  side, 

^^        where  they  could  appear  by  attorney;    therefore,  under  these 

'        circumstances,  the  two  defendants  were  entitled  to  be  discharged 

Recognizances,  from  their  recognizances  on  the  ground  of  their  having  entered 
into  them  per  incuriam,  for  the  bench  warrant  was  issued  ultra 
vires. 

Hopwood,  for  the  prosecution,  contended  that  by  the  96th 
section  of  the  Bury  Improvement  Act  there  was  a  distinct  provi- 
sion for  a  case  of  this  sort.  The  words  of  the  section  were  :  "And 
be  it  enacted  that  the  commissioners  shall  be  liahle  to  he  indicted 
for  the  want  of,  or  the  sufficient  repair  of,  the  public  highway 
within  the  limit  of  this  Act  vn  the  same  manner  as  the  inhabitants 
of  the  said  place  were  liable  before  the  passing  of  this  Act  /^  that 
the  defendants,  therefore,  as  members  of  the  Bury  Improvement 
Commissioners,  were  liable  to  be  indicted,  and  could  appear, 
enter  into  their  recognizances,  and  plead  as  two  inhabitants  of  a 
township  or  parish  would  have  to  do ;  that  to  say  they  could  not 
would  have  the  effect  of  making  the  96th  section  quite  useless. 

Cleasbt,  B.,  said  it  was  a  question  of  some  importance,  and  he 
would  give  judgment  the  next  day.  .  On  the  following  day,  there- 
fore, the  learned  judge  delivered  the  following  judgment :  This 
is  an  application  to  £scliarge  certain  gentlemen  from  performing 
the  condition  of  their  recognizance  to  plead  to  a  certain  indict- 
ment, upon  the  ground  that  the  recognizance  had  been  entered 
into  per  incuriamfi,  and  under  a  mistake,  as  it  were,  that  it  was  in 
fact  to  do  something  which  they  could  not  do.  The  case  arose  on 
an  indictment  against  the  Bury  Improvement  Commissioners  for 
the  non-repair  of  a  street.  Looking  at  the  Act  of  Parliament,  I 
find  that  it  is  quite  clear  that  these  commissioners,  by  their  Act, 
are  made  a  body  corporate  in  perpetual  succession  under  the  com- 
mon seal,  which  was  therefore  a  corporation  in  every  sense  of  the 
word.  The  consequence  is  that  they  cannot  plead  here  becspuse 
they  cannot  plead  in  person,  being  a  body  corporate ;  and  they 
cannot  plead  by  attorney  here  because,  although  they  can  appoint 
an  attorney,  the  attorney  cimnot  plead  for  them  in  this  court. 
Therefore,  unless  there  is  something  in  the  Act  of  Parliament  to 
enable  two  of  the  commissioners  or  any  member  of  them  to  plead 
in  a  body  for  a  corporation,  the  condition  of  these  recognizances 
cannot  be  performed.  The  case  had  been  properly  argued  on 
that  ground.  It  is  said  that  the  96th  section  of  the  Act  of 
Parliament  makes  this  case  an  exceptional  one,  and  that  there  was 
a  special  clause  enabling  them  to  plead  for  the  corporation.  The 
section  says,  "  And  be  it  enacted,  that  the  commissioners  shall  be 
liable  to  be  indicted  for  the  want  of  or  for  the  sufficient  repair  of 
the  public  highway,  within  .the  limit  of  this  Act,  in  the  same 
manner  as  the  inhabitants  of  the  said  place  were  before  the 
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passing  of  this  Act/'     It  was  argued  that  before  the  passing  of        Rbq. 
this   Act  the  inhabitants  were   liable  :   and  because  before  the     „    v- 
passing  of  this  Act  the  inhabitants  could  plead  by  two  of  them,  improvb^t 
the  effect  of  this  clause,  in  other  words  "  in  the  same  manner,"      Commis- 
was  to  enable  .this  corporation  to  plead  by  two  or  any  number  of      signers. 
the  commissioners.    I  am  of  opinion  that  that  is  not  the  proper  con-        ]^^ 

struction  of  the  clause.     It  appears  to  me  that  they  cannot  plead        

to  this  indictment,  which  was  not  an  indictment  against  them,  but  ^Cognizances 
it  was  an  indictment  against  the  corporation;    it  ia,  therefore, 
only  right  that  I  should  accede  to  the  application  made  to  me 
to  discharge  them  &om  performing  their  recognizances. 

Recognizances  discharged. 


NORTHERN  CIRCUIT.    . 

Dec&mber  2,  1870. 
(Before  Mr.  Justice  Bbxtt.) 
Reg.  v.  STOPEOBD.(a) 

Wounding — Grievous  bodily  ha/rm — Intent. 

An  indictment  charging  the  prisoner  with  wounding  A.  with  intent 
to  do  hiTn  grievous  bodily  harm  is  good,  although  it  is  proved  thai 
he  mistook  A.  for  somebody  else. 

Reg.  V.  Smith  (1  Oox  Orim.  Oas.  51)  followed ;  Reg.  v.  Hewlett 
(1  F.  &  P.  91)  overruled. 

JOHN  STOPPORD  was  charged  with  having,  on  the  22nd  of 
October,  at  Gorton,  wounded  James  Haley,  with  intent  to 
do  him  grievous  bodily  harm. 

T.  Oorst  for  the  prosecution. 

Oottingham  for  the  defence. 

The  prisoner  on  the  night  in  question  was  drinking  with  some 
men  at  a  pubUc-house,  near  Gorton,  and  with  whom  he  had  been 
fighting  and  quarrelling;  he,  however,  left  the  public-house  by 
himself,  and  went  down  a  lane  to  go  home ;  as  he  was  going 
down  the  lane  he  was  attacked  by  some  men,  who  threw  him 
down  and  otherwise  illtreated  him ;  he  got  up  and  pursued  them 

(a)  Reported  by  H.J'.  Thdklow,  Esq^  Barristor-at-Law. 

T  T  2 
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Bbo.        in  the  direotion  of  the  public-house^  but  he  was  not  able  to 

-!L«^     recognise  them,  owing  to  the  fact  of  it  being  a  very  dark  night. 

As  he  approached  the  public-house  he  saw  the  prosecutor,  James 

1870.        Haley,  outside  the  public-house,  and,  believing  him  to  be  one  of 

-—         the  men  who  had  attacked  him,  he  stabbed  him  with  a  pocket 

WouTuhng.     ^j^jf^ .  there  was  no  doubt  that  he  did  not  know  who  James 

Haley  was  when  he  stabbed  him,  as  he  had  parted  from  him  a 

few  minutes  before  in  the  public-house  on  the  best  terms,  where 

he  had  been  drinking  with  him.     This  being  the  case  for  the 

prosecution,  at  the  close  of  it. 

Cottingha/m  contended  that  the  offence  charged  had  not  been 
proved.  The  indictment  charged  the  prisoner  with  wounding 
James  Haley,  with  intent  to  do  nim,  James  Haley,  grievous  bodily 
harm  ;  the  special  intent  must  be  proved  as  laid ;  here  it  was  not 
proved ;  it  was  admitted  by  the  prosecution  he  never  intended  to 
wound  James  Haley,  but  somebody  else.  He  no  doubt  did  wound 
James  Haley,  and  he  might  be  convicted  of  the  misdemeanor^  but 
he  could  not  be  convicted  of  the  felony  charging  the  intent  to  do 
grievous  bodily  harm  to  James  Haley.  To  support  this  view  he 
cited  Reg.  v.  Hewlett  (1  F.  &  F.  91),  in  that  case  it  was  held  that 
where  the  prisoner  struck  at  A.,  but  B.  interposing  received  the 
blow  and  was  wounded,  he  could  not  be  convicted  of  wounding 
with  intent  to  do  B.  grievous  bodily  harm;  he  also  cited 
R.  V.  Rycm  (2  M.  &  Rob.  213). 

Brett,  J. — I  shall  ask  the  jury  whether  the  prisoner  intended 
to  do  grievous  bodily  harm  to  the  man  who  was  before  him  ?  If 
he  did  he  is  guilty,  although  he  mistook  him  for  another  man. 

OotUnghami, — Itjhas  been  proved  that  the  prisoner  was  drunk,  and 
drunkenness  will  go  far  to  prove  that  there  was  no  special  intent. 

Bbbtt,  J. — If  he  was  merely  so  drunk  as  to  put  himself  in  a 
passion,  drunkenness  would  be  no  excuse ;  he  must  have  been  so 
drunk  as  to  be  incapable  of  knowing  what  he  was  doing,  and 
this  is  a  question  for  the  jury. 

The  objections  were  accordingly  overruled. 

Bbbtt,  J.,  in  summing  up  to  the  jury  :  It  has  been  said  by  the 
counsel  for  the  prisoner  that  he,  the  prisoner,  did  not  know  who 
it  was  that  he  struck ;  that  he  never  intended  to  strike  the  prose- 
cutor, but  somebody  else.  But  I  shall  ask  you  this  question : 
Did  the  prisoner  intend  to  do  grievous  bodily  harm  to  the  man  he 
saw  before  him,  not  thinking  at  the  time  that  it  was  James  Haley  ? 
If  he  did  intend  to  strike  the  man  he  saw  before  him,  although  he 
might  have  considered  him  to  be  somebody  else,  he  is  guilty. 
He  is  also  guilty  notwithstanding  his  drunkenness,  for,  unless  he 
was  so  drunk  that  he  was  utterly  and  consequently  incapable  of 
having  any  intent,  and  merely  struck  wildly  about,  and  in  so 
doin^  struck  the  prosecutor,  he  is  guilty;  mere  drunkenness 
which  excites  a  fearful  rage  is  no  excuse. 

Ouilty — Five  years, 

OotUnghami  asked  the  learned  judge  to  reserve  the  point. 
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Brett^  J.^  said^  though  he  had  no  donbt  in  his  own  mind  ^bont 
the  law^  he  would  consider  the  point  raised  by  Mr.  Gottingham. 
Next  mornings  after  saying  that  he  adhered  to  the  opinion  he 
expressed  the  day  before^  the  learned  judge  said^  I  doubt  the 
case  of  Meg.  v.  Hewlett,  as  it  appears  to  me  inconsistent  with 
R,  v.  Hunt  (1  Moo.  C.  G.  93) ;  it  seems  to  me  to  be  only  partially 
reported^  a  bald  report  in  fact;  Beg,  y.  Smith  (1  Uox  Grim. 
Gas.  51)  is  precisely  in  point.  The  way  therefore  I  have  directed 
the  jury  is  rights  and  I  decline  to  reserve  the  point.  I  have  con- 
sulted Mr.  Justice  Mellor^  who  agrees  with  me. 


V. 

Stopiokd. 

1870. 
Wounding, 
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Liverpool  Assizes. 

Av^iLst  20, 1870. 

(Before  Mr.  Justice  Lush.) 

Reg.  V,  TTMMS.(a) 

Power  of  judge  to  aynend  indictment — Perjury — 14  ^15  Viet, 

c,  100,  8,  1, 

Where  the  indictj^ient  stated  that  the  prittojier  had  committed 
perjury  at  the  hearing  of  a  9V/m/mKyn8  before  the  magistrates 
charging  a  woman  vrith  being  " drunk"  whereas  the  summons 
was  really  for  being  "  drtmk  and  disorderly,"  the  Court  held 
that  it  had  power  under  14  4*  15  Vict,  c.  100,  s,  1,  to  amend 
the  indictment  by  adding  the  words  "  and  disorderly," 


REUBEN  TYMMS  was  indicted  for  having,  at  Warrington, 
on  the  30th  of  May,  at  the  hearing  of  a  summons  before  the 
magistrates,  charging  a  woman  named  Barbara  Foster,  with  being 
drunk,  committed  wilful  and  corrupt  pequry. 

Obttingham  for  the  prosecution. 

Torr  for  the  defence. 

The  perjury  was  alleged  to  have  been  committed  under  the 
following  circumstances  :  The  prisoner  was  a  policeman  at  War- 
rington, and  he  was  a  witness  at  the  hearing  of  a  summons 
charging  a  woman  named  Barbara  Foster  with  being  drunk  and 

(a)  Reported  by  H.  F.  Tkdblow,  Esq.,  Barrister-at-Law. 
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Rjw.        disorderly  on  the  24th  of  May  last.     The  magistrates  dismissed 
Ttiims.      *^®  CBse,  as  she  called  four  or  five  witnesses  who  proved  that  she 

*      was  neither  drunk  or  disorderly ;  she  then  preferred  the  present 

1870.        charge  of  perjury  against  the  prisoner. 
B-acriJJe—         ^^  clerk  to  the  magistrates  produced  the  summons  which 
Power  to     charged  Barbara  Foster  with  being  drunk  and  disorderly. 
ajnend.  ToTT  objected  to  the  indictment  as  being  bad^  for  not  statinff 

precisely  the  real  nature  of  the  offence.  The  indictment  stated 
that  the  offence  with  which  Barbara  Foster  was  charged  was 
with ''  being  drunk/'  whereas  the  summons  stated  the  offence  to  be 
drunk  and  disorderly;  being  drunk  was  an  offence  under  21 
Jac.  1,  c.  1.  But  being  drunk  and  disorderly  was  an  offence 
under  10  &  11  Vict.  c.  89,  s.  29;  thus  they  were  offences  of  an 
entirely  different  kind,  and  it  was  therefore  a  material  allegation, 
and  ought  to  have  been  correctly  stated. 

Cottinghcmi  submitted  that,  although  the  offence  of  being 
drunk  was  different  from  that  of  being  drunk  and  disorderly, 
the  learned  judge  had  power,  under  14  &  15  Vict.  c.  100, 
s.  1,  which  enacts  that  whenever  on  the  trial  of  any  indictment 
for  any  felony  or  misdemeanor,  there  shall  appear  to  be  any 
variance  between  the  statement  in  such  indictment  and  the 
evidence  offered  in  proof  thereof  in  the  name  or  description  of 
any  matter  or  thing  whatsoever  therein  named  or  described,  it 
shall  and  may  be  lawful  for  the  court  before  which  the  trial  shall 
be  had,  if  it  shall  consider  such  variance  not  material  to  the 
merits  of  the  case,  and  that  the  defendant  cannot  be  prejudiced 
thereby  in  his  defence,  on  such  merits  to  order  such  indictment  to 
be  amended;  the  learned  judge,  therefore,  had  power  to  amend  this 
indictment,  and  order  the  words  "  and  disorderly''  to  be  added, 
as  the  prisoner  cquld  clearly  not  in  any  way  be  prejudiced  by 
such  amendment.  He  cited  Beg.  v.  Neville  (6  Cox  Grim.  Cas.  69). 
Torr  contended  that  the  learned  judge  had  no  such  power,  as 
it  would  be  an  amendment  which  altered  the  nature  and  quality 
of  the  offence,  and  this  he  had  no  power  to  do.  He  cited  Beg.  v. 
WHght  {2  F.&F.  320). 

Lush,  J.,  decided  that  he  had  power  to  amend  the  indictment,  as 
it  would  not  prejudice  the  prisoner  on  the  merits  of  the  case,  and 
declined  to  reserve  the  point,  (a)  The  indictment  was  accordingly 
amended,  and  the  words  ^^  and  disorderly"  were  added. 

(a)  The  learned  judge  at  the  trial  haying  said  that  he  would  consider  whether  he 
would  resenre  the  point,  the  reporter  was  favoured  with  a  note  from  his  lordship, 
saying  he  had  considered  the  question,  and  had  no  douht  that  he  had  power  to  amend 
the  indictment,  and  would  not,  therefore,  reserve  the  point,  and  that  he  had  conaulted 
Baron  Gleasby,  who  was  also  of  the  same  opinion. 
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COURT  OP  CBIMINAL  APPEAL. 

November  19,  1870. 

(Before  Kelly,  C.B.,  Ghanksll,  B.,  Ksaung,  J.,  Bbstt,  J.,  and 

Glbabbt,  B.) 

Bio.  v.  Walks,  (a) 

False  pretences — Oheqvs  not  to  be  presented  mitil  a  future  da/y — 

Direction  to  jury. 

Prosecutor  agreed  to  seU  a  riuxre,  warranted  soumd,  to  the  prisoner 
for  20Z.  10».  Prisoner  ca/nie  cvnd  took  the  ma/re  a/way  on  a  • 
Thwsday,  giving  a  ba/nker's  cheque  for  the  price,  which,  at  the 
reqvsst  of  the  prisoner,  the  prosecutor  agreed  not  to  cash  till 
Satiurday.  Prosecutor,  however,  paid  this  cheque  to  his  ban^kers 
on  the  samie  Thwrsday  ;  they  retwmed  it  to  him  on  the  Saturday 
indorsed  '^  no  aooou/nt,**  It  was  proved  that  the  prisoner  had 
no  effects  at  the  bam,h  on  which  the  eheqvs  was  dra/wn  on  the 
Saturday,  or  on  am/y  day  for  a  long  timne  previously.  For  the 
prisoner^  B.,  a  toitness,  proved  thai  he  had  requested  prisoner  to 
buy  a  horse  for  hdm  (£.),  cmd  th4kt  prisoner  had  told  B.  thai 
he  thougM  he  knew  of  a  mare  that  vfoidd  suit,  and  asked  B.  for 
a  chequs,  which  B,  did  not  give,  as  he  had  not  his  cheque  book 
urith  him;  that  the  prisoner,  on  the  Monday  after  the  so/id 
8a4u/rday,  told  B.  he  had  bought  a  horse  for  Mm  for  201.  lOs. ; 
amd  thai  B.  sent  a  cheque  to  him  on  the  following  day  for  the 
amount.  On  the  Weanssday  the  ma/re  was  sent  ba^k  to  the 
prosecutor y  with  a  veterinary  eertifioate  thai  she  was  not  sound, 
a  summons  ayamsi  the  prisonsr  homing  been  taken  out  by  the 
prosecutor  amd  left  at  the  prisoner's  house  on  the  previous 
Monday. 
At  the  dose  of  the  evidence  prisoner's  eownsel  contended  that  the 
prisoner  ought  to  be  a/MuUted,  firsts  because,  the  prosecutor  having 
broken  the  contra^  the  charge  of  false  pretences  could  not  be 
Tnaintamed  ;  secondly,  because  there  was  no  false  pretence  of  an 
existing  fad,  as  the  prisoner  did  not  aUege  he  had  funds  at  the 

'  bank  at  the  time  he  drew  the  cheque ;  thirdly,  because  upon  B.'s 
evidence  the  prisoner  had  reasonable  cause  to  believe  that  the 
cheque  wovJd  be  paid  on  the  Satwrday. 

(a)  Exported  by  John  Thommon,  Esq^  BarrUUr-ai-Law. 
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Rk.  The  Court  overruled  the  oljections,  and  directed  the  jury  that  if 

w-  they  believed  that  the  prisoner  knew  he  had  no  funds  at  the  bank 

^J^^  at  the  Urns  he  gan)e  the  cheque,  amd  that  the  prosecutor  had  parted 

1870.  vrith  the  mare  upon  the  belief  thai  the  cheque  was  a  good  a/nd 

— "  vaUd  one,  they  rrmstfind  the  prisoner  guilty, 

nreunoes.  The  jury  thereupon  found  the  prisoner  guilty  : 

Held,  that  the  direction  to  the  jury  was  wrong,  and  that  the  case 
ought  not  to  have  been  left  to  them,  and  that  the  conviction  ought 
to  be  quashed. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  Norfolk 
General  Quarter  Sessions,  Michaelmas,  1870  : — 

Daniel  Walne  was  indicted  and  tried  before  me  at  the  Greneral 
Quarter  Sessions  for  the  county  of  Norfolk,  held  at  Norwich 
on  the  19th  of  October,  1870,  for  that  he  did  unlawfully  and 
knowingly,  by  a  certain  false  pretence,  obtain  from  Bichard 
Francis  Hinde,  a  bay  mare  of  the  value  of  20Z.  10s,,  the  property 
of  the  said  Richard  Francis  Hinde,  with  intent  to  defraud  him  of 
the  same. 

It  was  proved  that  on  Tuesday  the  20th  of  September,  1870, 
•  the  prosecutor  had  a  sale  of  his  stock,  and  amongst  the  horses 
offered  for  sale  was  a  bay  mai'e,  which  was  not  sold,  but  bought 
in  by  him.  That  later  in  the  day  he  had  a  conversation  with  the 
prisoner,  who  said  if  he  would  give  him  a  piece  of  paper  to  say 
that  the  mare  was  sound  he  would  take  her  at  201.  10s.  This 
the  prosecutor  agreed  to,  and  gave  the  required  warranty,  saying 
at  the  same  time  that  the  prisoner  could  pay  for  the  mare  when 
he  took  her  away.  That  the  next  day  the  prisoner  came  to  the 
prosecutor  and  offered  to  pay  for  the  mare,  but  as  he  was  not 
sobv<^r  the  prosecutor  revised  to  be  paid  then.  No  money,  how- 
ever, was  tendered.  That  on  the  d&j  following  (Thursday)  the 
prisoner  came  to  the  prosecutor's  house  and  took  out  a  cheque 
book  and  drew  a  cheque  on  the  National  and  Provincial  Bank  at 
Norwich,  for  201.  10s.  When  going  away  the  prisoner  said, 
"  Don't  get  this  cashed  till  Saturday,''  to  which  the  prosecutor 
seems  to  have  agreed,  though  no  reason  was  given  for  the 
request.  That  notwithstanding  the  above-mentioned  request,  the 
prosecutor  paid  the  cheque  into  his  own  bankers,  Messrs.  Gumey 
and  Company,  on  the  same  day,  and  on  Saturday  received  it 
back  with  the  words  written   on  it   "No  account."     That  the 

Erosecutor  on  the  Saturday,  the  day  up  to  which  the  prisoner 
ad  requested  him  to  let  the  cashing  oi  the  cheque  stand  over, 
went  to  the  National  and  Provincial  Bank,  and  ascertained  that 
the  prisoner  had  no  effects  at  the  bank,  either  on  that  day  or  on 
the  day  on  which  the  cheque  was  drawn.  That  on  the  following 
Monday  prosecutor  applied  for  a  summons  against  the  prisoner, 
which  was  left  at  the  prisoner's  house  the  same  morning,  the 
prisoner  being  at  Bungay  fair,  some  ten  miles  off,  at  the  time. 
That  the  mare  was  brought  back  to  the  prosecutor  on  the 
following  Wednesday  by  the  prisoner,  who  alleged  that  the  mare 
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was  unsound^  and  produced  the  certificate  of  a  veterinary  surgeon 
to  that  effect. 

The  prosecutor  also  swore  that  he  would  not  have  parted  with 
the  mare  had  he  not  believed  the  cheque  to  be  a  good  and  valid 
one. 

A  clerk  from  the  National  and  Provincial  Bank  proved  the  fact 
of  there  being  no  effects  of  the  prisoner's  at  the  Bank^  and  that 
the  last  cheque  drawn  by  the  prisoner  was  on  the  16th  of 
September,  1868,  and  on  the  5th  of  December  of  the  same  year 
the  account  was  closed,  the  prisoner's  aunt,  who  had  agreed  to  be 
surety  for  him,  having  paid  the  balance  (104Z.  58.)  which  was  due 
from  the  prisoner  to  the  bank.  There  was,  however,  no  proof 
that  the  prisoner  had  received  formal  notice  of  this  payment,  or 
that  his  account  was  closed,  or  that  his  cheques  would  not  be 
honoured. 

John  Bryant,  a  dealer,  was  called  on  behalf  of  the  prisoner,  and 
stated  that  prior  to  the  20th  of  September,  1870,  he  had  requested 
the  prisoner  to  purchase  a  horse  for  him.  That  on  Wednesday, 
the  2l8t  of  September,  he  saw  the  prisoner,  who  told  him  he 
thought  he  knew  of  a  mare  which  would  suit  him,  and  asked  him 
to  give  him  a  cheque  without  filling  in  any  amount,  which  he  did 
not  do,  but  would  have  done  if  he  had  had  his  cheque  book  with 
him.  That  on  the  following  Monday  he  met  the  prisoner  at 
Bungay  fair,  who  informed  him  that  he  had  bought  a  horse  for 
him,  and  stated  that  the  price  was  20Z.  10«.  That  he  did  not 
give  the  prisoner  the  money  that  day,  but  sent  a  cheque  the 
following  morning,  which  cheque  was  produced  in  court. 

The  prisoner's  counsel  contended — First,  that  inasmuch  as  the 
mare  was  obtained  through  the  medium  of  a  contract  between  the 
prisoner  and  the  prosecutor,  which  contract  the  prosecutor  had 
broken,  the  charge  of  false  pretences  could  not  be  maintained ; 
secondly,  that  this  was  not  a  false  pretence  as  to  an  existing  fact, 
as  the  prisoner  did  not  allege  that  he  had  funds  at  the  bank  at 
the  time  he  drew  the  cheque ;  thirdly,  that  upon  the  evidence  of 
Bryant  the  prisoner  had  reasonable  and  probable  cause  for  believ- 
ing that  the  cheque  would  be  paid  on  the  Saturday,  and  that  I 
was  bound  to  tell  the  jury  so. 

I  overruled  the  objections,  and  refused  to  leave  the  case  to  the 
jury  in  the  way  suggested,  but  directed  them  that  if  they  believed 
that  the  prisoner  knew  he  had  no  funds  at  the  bank  when  he  gave 
the  cheque,  and  that  the  prosecutor  had  parted  with  the  mare 
under  the  belief  that  the  cheque  was  a  good  and  valid  one,  they 
must  find  the  prisoner  guilty. 

The  jury  found  the  prisoner  guilty,  and  I  discharged  the 
prisoner,  on  bail,  until  the  opinion  of  tne  Court  for  Crown  Cases 
Reserved  be  taken  as  to  whether  the  prisoner  was  rightly 
convicted  or  not. 

BOBEBT  ThOBNHAOH   GuBDON, 

Chairman  of  the  Court. 


V. 

Walnb. 

1870. 

False 
pretenou. 
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Rbo.  Metcalfe  {Mayd  with  liim)  for  the  prisoner. — ^The  conviction 

^*  cannot  be  sustained.     The  objections  of  the  prisoner's  coansel  at 

^"'*'      the  trial  were  overruled  by  the  Court,  and  the  jury  were  told  that 

1870.       if  they  believed  that  the  prisoner  knew  he  had  no  funds  at  the 

-— '        bank  when  he  gave  the  cheque,  and  that  the  prosecutor  had  parted 

or^sMn^     ^^^  ^^  mare  under  the  belief  that  the  cheque  was  a  good  and 

valid  one,  they  must  find  the  prisoner  guilty.    That  direction  was 

clearly  wrong.     [Re  was  then  stopped  by  the  court.] 

No  counsel  was  instructed  for  the  prosecution. 

Kblly,  C.B. — It  is  impossible  to  sustain  the  conviction.  When 
the  prosecutor  parted  with  the  mare,  and  the  prisoner  gave  the 
cheque,  there  was  no  false  statement  of  any  existing  fact.  All 
that  the  jury  find  is  that  the  prosecutor  would  not  have  parted 
with  the  mare  if  he  had  not  believed  that  the  cheque  was  a  good 
and  valid  one.  Upon  the  fSEicts  the  prisoner  might  have  believed, 
at  the  time  he  gave  the  cheque,  that  if  the  prosecutor  had  gone  to 
the  bank  on  the  Saturday  it  would  have  been  paid. 

Channbll,  B. — I  also  think  the  conviction  should  be  quashed. 
The  case  ought  to  have  been  withdrawn  from  the  jury,  on  the 
objections  urged  by  the  prisoner's  counsel. 

E^SATiNO,  J.,  concurred. 

Bbett,  J. — I  also  think  the  case  ought  not  to  have  been  left  to 
the  jury. 

Cleasbt,  B.,  concurred. 

Oonviction  quashed. 


CRIMINAL  LAW  OASES.  651 


COUET  OP  CRIMINAL  APPEAL. 

Janucm/  2\,  1871. 

(Before  Kslly^  C.B.^  Channsll,  B.^  Keatikg^  J.^  BbbtTj  J., 

and  Clsasbt^  B.) 

Bsa.  V.  DuinrDrG.(a) 

Perjury — Indictment, 

An  indictment  for  perjv>ry  comviitted  at  quarter  sessions  alleged 
"  that  aty^  Sec  J  "a  certain  indictment  for  misdemeanor,  in  which 
A,  was  prosecutor  and  B,  and  C,  defendants,  came  on  to  be  tried 
in  due  form  of  law,  and  was  then  and  there  tried  by  a  jury,  Sfc, 
upon  which  said  trial  the  now  defendant  appeared  as  a  witness, 
and  was  tlien  duly  sworn  before  the  justices,"  8fc. 

Held,  upon  an  objection  that  the  court  before  which  the  perjury  was 
committed  had  no  jurisdictiouy  because  the  indictment  did  not 
show  the  misdemeanor  to  be  one  triable  at  qua/rter  sessions,  that 
the  indictment  sufficiently  alleged  the  substance  of  the  offence 
charged  against  the  now  defendant,  and  that  the  court  had 
competent  authority  to  administer  the  oath, 

CASE    reserved   for  the    opinion    of  this    Court  by  Baron 
Pigott. 
The  prisoner  Henry  Dunning  was  tried  and  <;onvicted  before 
me  at  Shrewsbury^  at  the  last  Summer  Assizes^  upon  an  indict- 
ment for  perjury^  which  alleged  in  substance  as  follows^  viz. : 

Shronsh'r©  i*^®  jurors  for  our  Lady  the  Queen  upon  their 
^  '  \  oath  present,  that  heretofore — ^to  wit,  at  the 
Oeneral  Quarter  Sessions  of  the  peace  of  our  Sovereign  Lady  the 
Queen,  holden  for  the  county  of  Salop,  on  the  28th  of  June,  1870, 
at  the  Shire  Hall,  in  Shrewsbury,  in  the  said  county,  before  Sir 
Baldwin  Leighton,  Bart.,  Sir  William  Curtis,  Bart.,  and  others, 
their  associates.  Her  Majesty's  justices  of  the  peace,  assigned  to 
keep  the  peace  in  the  county  aforesaid,  and  also  to  hear  and 
determine  divers  felonies,  trespasses,  and  other  misdemeanors  in 
the  same  county  done  and  committed,  a  certain  indictment  for 
misdemeanor,  in  which  John  Davies,  of  the  Bull's  Head,  Lawley 
Bank,  in  the  said  county,  was  the  prosecutor,  and  Isaac  Rowlands 
and  John  Davies  were  the  defendants,  came  on  to  be  tried  in  due 

(a)  Reported  by  John  THOimoir,  Eeq.,  Barrifltor-at-Law. 


DUNNINO. 
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Km.        form  of  law,  and  was  then  and  there   tried  by  a  jury  of  the 
w.  country,  in  that  behalf  duly  sworn,  between  the  parties  aforesaid, 

upon  which  said  trial  Henry  Dunning  appeared  as  a  witness  for 
1871.        a^d  on  behalf  of  the  said  Isaac  Rowlands  and  John  Davies,  the 
— ;-         defendants  in  the  indictment  aforesaid,  and  was  then  duly  sworn 
Perjury,      ^^^  took  his  corporal  oath  upon  the  Holy  Gospel  of  God,  before 
the  said  Sir  Baldwin  Leighton,  Bart.,  Sir  William  Curtis,  Bart., 
and  others,  their  associates,  so  being  such  justices  as  aforesaid, 
that  the  evidence  which  he,  the  said  Henry  Dunning,  should  give 
to  the  court  there,  and  the  said  jury  so  sworn  as  aforesaid,  touch- 
ing the  matter  then  in  question  between  the  prosecutor  in  the 
said  indictment  and  the  defendants  therein,  should  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth. 

Then,  after  averments  of  materiality,  it  is  further  presented, 
that  the  said  Henry  Dunning  falsely,  &c.,  deposed  and  swore,  &c. 
Whereas,  &c.  (here  follow  the  negatives  and  the  formal  con- 
clusion that  Henry  Dunning  so  committed  perjury.) 

It  was  proved  that  the  indictment  was  for  an  offence  against  the 
person  under  sect.  20  of  24  &  25  Vict.  c.  100. 

At  the  conclusion  of  the  case  for  the  prosecution  it  was  objected 
by  counsel  for  the  prisoner  that  the  indictment  was  bad,  in  not 
stating  what  the  misdemeanor  was,  or  that  it  was  one  triable  at 
Quarter  Sessions. 

I  reserved  this  for  the  consideration  of  this  Court,  and  accepted 
bail  for  the  prisoner. 

G.  PiaoTT. 

The  Hon.  Evelyn  Ashley  for  the  prisoner. — ^The  conviction 
cannot  be  sustained.  The  indictment  is  bad  for  not  showing  the 
jurisdiction  of  the  court  in  which  the  perjury  is  alleged  to  have 
been  committed.  The  indictment  only  states  that  a  certain  in- 
dictment for  misdemeanor,  to  which  the  defendant  was  a  party, 
came  on  to  be  tried  before  the  court  of  Quarter  Sessions ;  it  sets 
out  no  particulars,  and  does  not  show  that  it  was  a  misdemeanor 
that  the  court  of  Quarter  Sessions  had  power  to  try.  [Keating, 
J. :  It  alleges  that  it  came  on  to  be  tried  in  due  form  of  law.] 
That  averment  would  be  satisfied  by  showing  that  the  court  had 
all  the  usual  formalities,  such  as  a  judge  and  proper  officers,  but 
it  is  not  a  sufficient  averment  of  jurisdiction.  The  indictment 
should  have  set  out  the  ingredients  of  the  offence,  so  that  it 
would  appear  that  the  Quarter  Sessions  had  jurisdiction  to  try  it. 
[Channbll,  B.,  referred  to  the  14  &  15  Vict.  c.  100,  s.  20,  which 
enacts,  "  in  every  indictment  for  perjury,  &c.,  it  shall  be  sufficient 
to  set  forth  the  substance  of  the  offence  charged  upon  the  defen- 
dant, and  by  what  court,  or  before  whom,  the  oath,  &c.,  was 
taken,  &c.,  without  setting  forth  the  indictment,  &c.,  and  without 
setting  forth  the  commission  or  authority  of  the  court  before 
which  such  offence  was  committed.]  That  provision  still  requires 
the  substance  of  the  indictment  to  be  set  out,  and  Rex  v.  OaUaiian 
(6  B.  &  C.  102)  is  a  decision  to  the  same  effect  before  the  statute. 
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111  Reg.  V.  Overton  (4  Q.  B.  83),  where  an  indictment  for  perjury        Rio. 
alleged  that  a  certain  appeal  came  on  to  be  tried  in  due  form  of  law  ^' 

before  commissioners  of  assessed  taxes,  it  was  held  that  the  indict-       "i^o- 
ment  did  not  sufficiently  show  that  it  was  a  judicial  proceeding,        1871. 
and  that  it  did  not  sufficiently  state  the  substance  of  the  offence,       .TT 
according  to  the  23  Greo.  2,  c.  11,  s.  1.     In  Beg.  v.  Hai^ey  (8  Cox        «^«^- 
Grim.  Gas.  99),  it  was  held  that  the  materiality  of  the  fiJse  evi- 
dence assigned  must  be  apparent  on  the  face  of  an  indictment  for 
perjury,  and  that  the  14  &  15  Yict.  c.  100,  s.  20,  does  not  cure 
the  want  of  it.      [Gleasby,  B.,  referred  to  Lcuvey  v.  The  Qusen 
(5  Gox  Grim.  Gas.  259  ;   17  Q.  B.  496),  where  an  indictment  for 
perjury  committed  in  a  county  court  only  alleged  that  a  certain 
action  came  on  to  be  tried  before  the  judge  of  the  said  court,  and 
was  in  due  form  of  law  tried,  upon  which  trial  Lavey  was  duly 
sworn  as  a  witness  before  the  said  judge,  ^^  then  and  there  having 
sufficient  and  competent  authority  to  administer  the  said  oath :  " 
and  it  was  held  that,  although  there  was  no  express  averment 
that  the  oath  was  administered  in  a  judicial  proceeding  over 
which  the  court  had  jurisdiction,  the  averment  was  by  necessary 
intendment  involved  in  the  allegation  that  the  judge  had  sufficient 
authority  to  administer  the  said  oath.]     By  the  5  &  6  Vict.  o.|38, 
the  court  of  Quarter  Sessions  is  restrained  from  trying  a  large 
number  of  offences,  and  therefore  it  was  essential  to  show  that  the 
offence,  upon  the  trial  of  which  the  perjury  was  alleged  to  have 
been  committed,  was  one  within  the  jurisdiction  of  the  court  of 
quarter  sessions ;  and  although  it  need  not  be  expressly  averred 
that  the  court  had  jurisdiction  to  try  the  offence,  yet  it  should 
appear  upon  the  face  of  the  indictment  that  the  offence  was  one 
triable  at  sessions.     In  Rex  v.  DowUn  (5  T.  R.  314)  it  appeared  on 
the  face  of  the  indictment  that  the  crime  was  murder,  upon  the 
trial  of  which  the  perjury  was  there  committed. 

The  following  cases  were  also  referred  to  :  Reg,  v.  Philpoit 
(1  Gar.  &  Kir.  112) ;  Reg.  v.  Felhwes  (1  Gar.  &  Kir.  115);  and 
Stechnan^s  case  (Gro.  Eliz.  137.) 

No  counsel  appeared  for  the  prosecution. 

Cur.  adv.  vult. 

Ghannbll,  B.,  delivered  the  judgment  of  the  Gourt  as  follows  : 
In  this  case  the  prisoner  was  tried  and  convicted  at  the  last 
summer  assizes  held  at  Shrewsbury  before  Pigott,  B.,  for  perjury 
committed  on  the  trial  at  the  general  quarter  sessions  of  the  peace 
for  the  county  of  Salop,  of  an  indictment  for  misdemeanor  against 
Isaac  Rowlands  and  John  Davies  for  an  offence  against  the  person 
of  John  Davies  under  sect.  20  of  24  &  25  Vict.  c.  100.  The  case  at 
the  trial  was  fully  proved  in  every  necessary  particular ;  but  it  was 
objected  opi  behalf  of  the  prisoner,  and  has  been  argued  before  us, 
that  the  indictment  was  bad  in  form,  and  that  the  judgment 
should  therefore  be  arrested  and  the  conviction  quashed.  The 
objection  taken  at  the  trial  was  that  the  indictment  did  not  state 
what  the  misdemeanor  was,  which  was  alleged  to  have  been  tried 
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rbq.        at  the  quarter  seBsiona^  or  aver  that  it  was  one  triable  at  quarter 
»._        sessions,  Le.,  in  other  words,  did  not  aver  that  the  court  of  quarter 
sessions  had  jurisdiction  to  try  the  misdemeanor.    This  objection, 
1871.        when  developed  in  argument  before  us,  seemed  to  fall  into  two 
— ;-        objections,  first,  that  the  indictment  did  not  set  forth  the  sub- 
'*"^'      stance  of  the  offence  charged  upon  the  defendant;  and,  secondly, 
that  it  did  not  either  expressly  aver  or  show  by  necessary  inference 
that  the  court  before  which  the  false  oath  was  taken  was  a  com- 
petent authority  to  administer  the  same.  As  to  the  first  objection, 
the  indictment  alleges  that  at  the  general  quarter  sessions  a  certain 
indictment  for  misdemeanor  came  on  to  be  tried  in  due  form  of 
law,   in  which  one  Davies  was  prosecutor,  and  Rowlands  and 
Davies  were  defendants,  and  was  then  and  there  tried  by  a  jury, 
&c.,  and  that  the  prisoner  appeared  as  a  witness  upon  the  said  tried, 
and  was  then  duly  sworn,  &c.     The  indictment  ^en  sets  out  the 
matter  sworn  to  by  the  prisoner,  avers  its  materiality,  and  nega- 
tives its  truth  and  truthfulness.     The  objection  taken  is,  that  it 
does  not  state  the  subject-matter  of  the  indictment  for  misde- 
meanor which  was  tried  at  the  sessions.    But  that  seems  rather  to 
point  out  an  alleged  defect  in  not  stating  the  substance  of  the 
offence  charged  against  the  defendants  who  were  tried  at  the 
sessions,  than  a  defect  in  not  stating  the  substance  of  the  offence 
charged  against  the  defendant  tried  at  the  assizes.     The  substance 
of  the  offence  charged  against  him  is,  that  in  a  judicial  proceeding 
he  swore  to  the  truth  of  certain  facts  which  are  set  forth,  which  at 
the  time  of  so  swearing  he  knew  to  be  false.     '^All  that  it  is 
necessary  to  state,''  says  Buller,  J.,  in  Rex  v.  Dowlin  (5  T.  B.  311), 
'^  is  that  there  was  a  certain  cause,  &c.,  and  that  it  came  on  to  be 
tried  in  due  form  of  law,  ho"    It  is  true,  as  pointed  out  by  the 
counsel  for  the  defendant,  that  in  that  case  it  was  alleged  that  one 
Elimber  was  tried  upon  a  certain  indictment  for  murder,  &c. ;  but 
it  seems  to  us  that  neither  Lord  Kenyon,  nor  Buller,  J.,  rely  upon 
the  presence  of  the  words  ^^  for  murder  "  in  stating  the  proposi- 
tion of  law,  but  they  mention  them  only  in  their  relation  of  the 
actual  facts  of  that  case.  In  the  case  of  Rex  v.  Callanan  (6  B.  &  C. 
102)  all  that  was  stated  was  the  substance  of  what  the  defendant 
swore,  and  that  he  did  so  upon  affidavit  before  a  commissioner. 
The  indictment  did  not  state  the  cause  for  or  in  respect  of  which 
the  affidavit  was  made.     Yet  Abbott,  C. J.,  says  that  it  set  forth 
"  the  substance  of  the  matter  sworn,''  using  that  expression  as 
equivalent  to  'Hhe  substance  of  the  offence  charged  upon  the 
defendant,  and  holding  the  case  to  be  consequently  within  the 
Stat.  23  Geo.  2,  c.  11.      In  Lav^  v.  The  Queen  (17  Q.  B.  496) 
the  objection  taken  was  that  it  was  not  shown  that  the  County 
Court  had  jurisdiction  over  the  suit  in  which  the  alleged  false 
oath  was  taken,  because  the  nature  of  the  suit  was  not  sufficiently 
described.     "It  was  argued,"  says  Parke,  B.,  in  the  judgment, 
"  that  in  setting  forth  ^  the  substance  of  the  offence '  it  was  not 
sufficient  to  state  'the  substance  of  the  matter  sworn  to,'  and 
aver  that  it  was  false^  and  to  allege  the  authority  of  the  judge  to 
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administer  the  oath.''     Bat  the  indictment  wsus  nevertheless  held 
to  be  sufficient  on  the  ground  that  it  appeared  that  there  was  a 
judicial  proceedings  and  that  the  defendant  was  sworn  and  stated 
certain  matter  which  was  false^  and  that  the  judge  had  power  to 
administer  the  oath.    The  ground  of  decision  is  that  the  substance 
of  the  offence  charged  upon  the  defendant  sufficiently  appeared, 
and  that  the  court  had  competent  authority  to  administer  the  oath. 
These  cases  seem  to  us  to  be  authority  for  the  correctness  of  the 
suggestion  we  have  made  as  to  the  meaning  and  construction  of 
the  statute^  and  for  holding  that  in  the  present  case  the  substance 
of  the  offence  charged  against  the  defendant  sufficiently  appears. 
As  to  the  second  pointy  if  the  case  had  depended  upon  the  stat. 
23  Geo.  2^  c.  11^  we  should  have  probably  thought  that  the 
indictment  was  insufficient.     That  statute  was  passed  in  order  to 
obviate  difficulties  in  the  form  of  indictments  for  perjury.     It 
states  what  it  shall  be  sufficient  to  set  forth^  viz.^  the  substance 
of  the  offence  charged  upon  the  defendant^  and  by  what  court 
and  before  whom  the  oath  was  taken,  "  averring,"  it  says,  "  such 
court  or  person  or  persons  to  have    a  competent  authority  to 
administer  the  same/'  with  the  proper  averment  or  averments  to 
falsify  the  matter  charged,  &c.,  without  setting  forth,  Ac."    After 
that  statute,  the  question  treated  by  the  courts  in  every  case  was 
whether  an  indictment  contained  the  averments  mentioned  in 
that  statute,  or  their  equivalents.     If  it  did,  it  was  good  without 
more.     But  then,  by  stat.  14  &  15  Yict.  c.  100,  passed  to  relax  still 
further  technical  forms  of  indictments,  it  is  enacted  in  sect.  20 
that  *'  in  every  indictment  for  perjury,  &c.,  it  shall  be  sufficient  to 
set  forth  the  substance  of  the  offence  charged  upon  the  defendant, 
and  by  what  court  or  before  whom,  the  oath  was  taken,  Ac,  with- 
out setting  forth,  &o."     It  is  almost  identical  in  terms  with  sect.  1 
of  the  23  Geo.  2,  c.  11,  except  that  it  omits  the  words  "  averring 
such  court  or  person  or  persons  to  have  a  competent  authority  to 
administer  the  same."     This  omission  seems  to  us  conclusively  to 
show  the  intention  of  the  Legislature,  that  this  allegation,  or  its 
equivalent  in  the  indictment,  is  a  technical  strictness  which  may 
well  be  dispensed  with,  the  matter  of  it  being  left  for  proof  at  the 
trial.     Having  then  determined  that  the  substance  oi  the  offence 
alleged  against  the  defendant  in  the  present  indictment  is  suffi- 
ciently stated,  we  are  of  opinion  that  the  indictment  contains 
everything  required  by  sect.  20  of  14  &  15  Vict.  c.  100,  and  is 
therefore  by  the  express  terms  of  the  section  sufficient,  although 
it  does  not  contain  any  express  or  equivalent  averment  that  the 
court  had  competent  authority  to  administer  the  oath.     We  are, 
therefore,  of  opinion  that  the  indictment  was  sufficient,  and  that 
the  conviction  in  this  case  was  right,  and  must  be  affirmed. 
Attorney  for  prisoner.  A,  D,  Smith. 

Oonviction  affirmed. 


Hbq. 

V. 
DUNNINO. 

1871. 
Perjurtf, 
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COURT  OP  CRIMINAL  APPEAL. 

Jatmwry  21,  1871. 

(Before  Bovill,  C.  J.,  Willbs,  J.,  Chankell,  B.,  Pioott,  B.,  and 

Hannbn,  J.) 

Reg.  v.  HAEDY.(a) 

Malicious  injuries — Ohstructiirig  railway  train — Signalling  to  stop 

—24  ^  25  Vict.  c.  97,  s.  36. 

A  person  improperly  went  on  a  line  of  railway,  and  purposely 
attempted  to  stop  a  train  approaching  by  placing  himself  on  the 
space  between  two  lines  of  rails,  and  holding  up  his  arms  in  the 
mode  adopted  by  inspectors  of  the  line  when  des-irous  of  stopping 
a  train.  The  driver  was  thereupon  induced  to  diminish  the  speed 
from  twenty  to  four  miles  per  hour : 

Held,  that  this  a/mxyunted  to  the  offence  in  24  ^  25  Vict,  c.  97,  s.  36, 
of  unlawfully  obsbnicting  a/n  engine  or  carriage  using -a  railway, 

CASE  reserved  for  the  opinion  of  this  000x4;  by  Mr.  Justice 
Keating. 

The  defendant  was  tried  before  me  at  Bedford,  on  the  26th  of 
July,  1870,  upon  an  indictment  under  24  &  25  Vict.  c.  97,  s.  36, 
which  charged  in  the  first  count  that  by  a  certain  unlawful  act, 
to  wit,  by  unlawfully  interfering  with  and  changing,  and  by 
making  and  showing  certain  signals  upon  a  certain  railway,  to 
wit,  the  Midland  Railway,  he  unlawfully  and  wilfully  did  obstruct 
and  cause  to  be  obstructed  an  engine  and  carriages  then  using 
the  said  railway,  against  the  statute,  &c. 

The  second  count  charged  generally  that  he  did  unlawfully 
and  wilfully  obstruct  and  cause  to  be  obstructed  an  engine  and 
carriages  then  using  the  said  railway,  against  the  statute,  &c. 

At  ten  a.m.,  on  the  24th  of  May,  1 870,  the  defendant  requested 
the  signalman  at  the  Luton  station  to  stop  the  goods  train  then 
coming  towards  it,  on  its  way  to  Leagrave,  two  and  a  half  miles 
nearer  to  Bedford,  to  which  latter  place  he  was  anxious  to 
proceed  in  order  to  catch  a  passenger  train.  The  signalman 
refused  to  do  so,  and  referred  him  to  the  station  master,  who  also 
gave  a  like  refusal.  The  defendant  then  proceeded  along  the 
line  towards  Leagrave,   700  or  800  yards,  and  the  goods  train 

(a)  Reported  by  John  ThokfsoXi  Esq.,  BarriBter-at-Law. 
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approaoliing  him^  having  passed  the  Luton  station,  he  placed        Rbo. 
himself  on  the  space  between  the  two  lines  of  railway  and  held  ^^ 

tip  his  arms  in  the  mode  used  by  inspectors  of  the  line  when      ^j!^' 
desirous  of  stopping  a  train  between  two  stations.     The  defen-        i87i. 

dant  knew  that. his  doing  so  would  probably  induce  the  driver        . 

to  stop  or  slacken  speed,  and  his  intention  was  to  produce  that  ^/^^^/^f„ 
effect.  The  driver,  supposing  him  to  be  an  inspector  shut  off 
steam,  diminishing  the  speed  gradually  from  twenty  to  four  miles 
an  hour,  and  the  defendant,  when  the  train  came  up  at  that 
speed,  jumped  into  the  guard's  van,  and  the  train,  without 
actually  stopping,  proceeded  onwards  towards  Leagrave  at  its 
usual  pace.  The  delay  caused  by  shutting  off  the  steam  and 
diminishing  the  speed,  was  about  four  minutes,  and  the  station- 
master  stated  that  if  the  goods  train  had  not,  on  that  occasion, 
been  before  its  usual  time,  the  delay  of  four  minutes  would  have 
obliged  him  to  stop  the  next  passenger  train,  if  punctual  to  its 
time.     No  actual  delay  in  that  respect,  however,  took  place. 

The  defendant  was  a  season-ticket  holder,  but  had  no  right,  as 
such,  to  travel  on  a  goods  train. 

On  the  authority  of  the  case  of  Beg.  v.  Hadfeld  {ante,  574), 
I  told  the  jury  that  if  they  found  the  faots  as  stated,  the  case 
was  one  of  obstruction  within  the  36th  section  of  24  &  25  Vict. 
c.  97. 

The  defendant  was,  therefore,  found  guilty ;  but  as  in  the  case 
referred  to  the  act  was  one  of  an  interference  with  the  signals  of 
the  company,  I  desire  to  know  whether  I  was  right  in  extending 
that  decision  to  the  present  case. 

If  so,  the  conviction  to  be  affirmed,  otherwise  quashed. 

H.  S.  Keating. 

No  counsel  appeared  for  the  prisoner. 

Merewether,  for  the  prosecution. — The  conviction  was  right. 
The  case  comes  within  the  decision  of  Seg.  v.  Hadfield,  where  the 
going  on  to  a  railway  and  altering  the  signals,  and  so  causing  an 
engine-driver  to  slacken  the  speed  of  a  train  from  a  fast  to  a  very 
slow  rate,  was  held  to  be  an  obstruction  of  an  engine  or  carriage 
using  a  railway  within  the  36th  section  of  the  24  &  25  Yict.  c.  97. 
It  is  a  well-known  mode  of  signalling  to  engine-drivers  to  stop  a 
train  by  inspectors  and  workmen  on  the  line  to  go  upon  the  line, 
as  the  defendant  did,  and  hold  up  both  arms.  G^is  was  indeed  a 
more  dangerous  act  than  altering  the  signals,  as  in  Beg.  v.  Hadfield, 
because  the  altered  signals  can  be  seen  by  each  train  in  succession, 
whereas  the  succeeding  train  could  have  no  notice  that  the  speed 
of  the  train  in  advance  had  been  checked  by  the  holding  up  his 
hands  by  a  person  on  the  line.  The  defendant  was  indicted  upon 
sect.  36,  the  misdemeanor  section,  which  enacts  that  ''  whosoever 
by  any  unlawful  act,  or  by  any  wilful  omission  or  neglect,  shall 
obstruct  or  cause  to  be  obstructed  any  engine  or  carriage  using 
any  railway,  or  shall  aid  or  assist  therein,  shall  be  gmlty  of  a 
misdemeanor."  That  the  act  done  by  the  prisoner  was  an  un- 
lawful act  is  manifest  from  sect.  85  (the  felonv  section),  which 
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Rbo.        flpocifies  a   series  of  acts   in   these  terms:    "Whosoever  shall 

»•  unlawfully  and  maliciously  put,  place,  cast,  or  throw  upon  or 

^^'      across  any  railway  any  wood,  stone,  or  other  matter  or  thing,  or 

1871.        shall  unlawfully  and  maliciously  take  up,  remove,  or  displace  any 

.       rail,  sleeper,  or  other  matter  or  thing  belonging  to  any  railway, 

raiiway^tratn,  ^^  ^^^  unlawfully  and  maliciously  turn,  move,  or  (fivert  any 
points  or  other  machinery  belonging  to  any  railway,  or  shall 
unlawfully  and  maliciously  make  or  show,  hide  or  remove,  any 
signal  or  light  upon  or  near  to  any  railway,  or  shall  unlawfully 
and  maliciously  do  or  cause  to  be  done  any  other  matter  or 
thing,  with  intent,  in  any  of  the  cases  aforesaid,  to  obstruct, 
upset,  overthrow,  injure,  or  destroy  any  engine,  tender,  carriage, 
or  truck  using  such  railway,  shall  be  guilty  of  felony/'  The 
prisoner's  holding  up  his  arms  on  the  line  of  rails  was  showing  a 
signal  which  obstructed  the  progress  of  the  train,  and  so  was  an 
unlawful  act  within  sect.  36. 

BoviLL,  C.J. — Upon  the  facts  in  this  case  there  can  be  no 
doubt  that  the  defendant  made  a  signal  by  holding  up  his  arms 
in  the  mode  adopted  by  inspectors  and  other  officials  to  induce 
engine-drivers  to  stop  a  train,  or  slacken  its  speed.  And  there 
can  be  no  doubt  that  the  defendant  did  obstruct  the  goods  train 
then  coming,  by  causing  the  driver  to  diminish  its  speed  from 
twenty  to  four  miles  an  hour.  This  was  an  obstruction  other 
than  a  physical  obstruction,  and  the  question  is  whether  sect.  86 
contemplates  other  than  physical  obstructions.  If  the  words  in 
sect.  36  had  been  obstruct  "  any  line  of  railway,''  there  might 
be  some  ground  for  sajdng  that  what  the  defendant  did  was  not 
an  obstruction  of  the  railway,  but  the  words  are  obstruct  "  any 
engine  or  carriage  using  any  railway."  Although  sect.  36  does 
not  enumerate  any  particular  acts  of  obstruction,  but  simply  says 
"  by  any  unlawful  act  or  by  any  wilful  omission  or  neglect  shall 
obstruct,"  yet  it  seems  to  me  from  the  use  of  the  words  "  wilful 
omission  or  neglect "  that  it  did  not  contemplate  a  mere  physical 
obstruction,  but  that  it  was  intended  to  meet  the  case  of  a  railway 
servant  who  should  wilfully  omit  or  neglect  to  do  his  duty,  and 
thereby  cause  an  obstruction  to  an  engine  or  carriage  using  a 
railway.  If  it  had  depended  on  sect.  36  alone,  I  should  have 
thought  that  the  section  did  not  mean  obstruct  by  some  physical 
obstruction  merely,  but  all  doubt  is  removed  when  reference  is 
made  to  sect.  35  (the  felony  clause).  In  sect.  35  certain  acts  are 
enumerated,  some  of  which  would  create  a  physical  obstruction, 
as  putting  wood  or  stones  upon  the  line  of  railway;  but  there  are 
others,  such  as  "making  or  showing,  hiding  or  removing,  any 
signal  or  light,  or  unlawfully  and  maliciously  doing  any  other 
matter  or  thing,"  which  would  apply  to  otiier  than  physical 
obstractions.  Such  being  the  construction  to  be  put  on  sect.  35, 
I  am  of  opinion  that  sect.  36  must  receive  the  same  construction. 
The  words  "  by  any  unlawful  act,"  in  sect.  36,  must  include  all 
the  acts  enumerated  in  sect.  35.     If,  then,  sect.  36  is  not  con- 
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fined  to  cases  of  mere  physical  obstruction^  the  present  case  falls  Rm. 

within  it.     It  comes  within  the  same  principle  as  Beg.  v.  Hadjield,  »• 

for  here  the  defendant  made  a  signal  and  obstructed  the  train  ^^^^ 

within  the  meaning  of  the  Act.     The  conviction  must  therefore  isn 

be  affirmed.  

Tho  rest  of  the  Codet  concurring,  r^^ 

ConvicHan  affirmed. 


COURT  OF  CRIMINAL  APPEAL, 

January  21,  1871. 

(Before  Bovill,  C.J.,  Willes,  J.,  Chanwbll,  B.,  Pigott,  B.,  and 

Hankibn,  J.) 

Rbg.  v.  Habris  and  Cocks,  (a) 

Indecent  exposure  m  apuhUcplace — Urinal. 

The  prisoners  comw/itted  a  gross  a/st  of  lewdness  in  a/n  inclosed 
wrvnal,  divided  into  compartments ,  adjoimng  to  a  public  footway 
in  a  public  pa/rh.     The  public  had  access  to  the  imnal : 

Held,  that  the  vrinal  was  a  public  place,  and  that  the  commission 
of  the  indecency  therein  was  indictahle. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Assistant 
Judge  at  the  Middlesex  Sessions  on  the  28rd  of  November, 
1870. 

Samuel  Harris  and  Henry  Cocks  were  tried  before  me  upon 
the  following  indictment : 

M'ddl  (The  jurors  for  our  Lady  the  Queen  upon  their 

'  (  oadi  present,  that  Samuel  Harris  and  Henry 
Cocks,  on  the  10th  of  October,  in  the  year  of  our  Lord,  1870,  in  a 
certain  urinal  firequented  and  resorted  to  by  many  of  the  liege 
subjects  of  our  Lady  the  Queen  for  a  necessary  purpose,  and  in  a 
certain  open  and  public  place,  called  Hyde-park,  situate  in  the 
parish  of  Saint  George,  Hanover-square,  in  the  county  of  Middle- 
sex, and  near  and  adjacent  to  a  certain  highway  and  footpath 
there  situate,  and  in  the  sight  and  view  of  many  of  the  Uege 
subjects  of  our  daid  Lady  the  Queen  then  and  there  being,  and 
then  and  there  passing  and  repassing,  did  meet  together  for  the 

(a)  Reported  by  Jomr  I^hompson,  Esq^  BarriBter-at-Law. 
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Reo.        purpose  of  committing  with  each  other  divers  lewd  and  unnatural 

^'-  practices^  and  did  then  and  there  commit  and  perpetrate  with 

J^"*      each  other  divers  such  practices  as  aforesaid/  and  that  he  the  said 

1871.        Samuel  Harris  did  then  and  there  in  such  open  and  public  place 

as  aforesaid^  and  within  the  sight  and  view  of  such  persons  as 

exr^^t--  aforesaid,  unlawfully  and  wickedly  expose,  [Then  followed  a 
PuhKc  place.  Specific  averment' of  the  lewd  practices.]  To  the  great  damage 
and  common  nuisance  of  all  the  liege  subjects  of  our  said  Lady 
the  Queen  then  and  there  being  and  then  and  there  passing  and 
repassing,  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown,  and  dignity. 

Complaints  having  been  made  to  the  police  of  practices  at  the 
urinal  in  question,  two  police-constables  in  plain  clothes  were 
directed  to  watch  the  place,  and  on  the  10th  of  October,  between 
three  and  four  o^clock  in  the  afternoon,  they  found  the  two 
prisoners  in  the  urinal.  They  were  standing  facing  each  other, 
but,  on  seeing  the  officers,  each  prisoner  retired  into  one  of  the 
compartments  in  the  urinal. 

The  police  officers  then  went  to  the  further  end  of  the  urinal 
where  there  were  openings  enabling  them  to  see  into  the  urinal ; 
they  then  saw  Harris  leave  the  compartment  which  he  had  pre- 
viously entered  and  go  to  the  compartment  in  which  Cocks  then 
was;  Cocks  turned  round  to  Harris,  and  the  acts  of  indecency 
specified  in  the  indictment  were  committed. 

The  officers  then  ran  round  to  the  principal  entrance,  and  took 
both  prisoners  into  custody  in  the  urinal. 

The  urinal  is  open  to  the  public,  and  is  situate  in  Hyde-park, 
near  to  a  lodge,  the  window  of  which  on  a  first  floor  commands  a 
view  of  the  urinal,  the  distance  between  the  lodge  and  the  urinal 
being  14ft.  6in. 

The  urinal  is  approached  by  a  gate  opening  from  the  public  foot- 
path, and  there  is  also  access  to  it  by  another  gate  communicating 
with  a  small  garden  belonging  to  the  lodge. 

Harris  pleaded  guilty  to  the  whole  charge,  and  I  told  the  jury 
that,  for  the  purpose  of  the  trial,  they  might,  if  they  believed  the 
evidence,  find  Cocks  guilty  upon  the  first  count,  but  they  must  be' 
satisfied  that  the  prisoners  had  the  intention  imputed  to  them  by 
the  second  count,  before  they  could  justifiably  return  a  verdict  of 
guilty  on  that  count. 

The  jury  found  Cocks  guilty  on  the  first  count,  and  not  gmlty 
on  the  second  count. 

Sentence  was  postponed  that  the  opinion  of  this  Honourable 
Court  might  be  obtamed,  and  in  the  meantime  both  prisoners 
were  discharged  on  bail. 

The  question  I  have  to  submit  to  this  Honourable  Court  is, 
whether,  in  point  of  law,  the  conviction  of  Cocks  can  be  sus- 
tained? 

If  this  question  is  determined  in  the  affirmative,  the  conviction 
is  to  be  affirmed,  and  the  Court  of  Sessions  may  proceed  to  pass 
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sentence  upon  botli  prisoners ;  but  if  otherwise^  the  conviction  of        Rbg 
both  prisoners^  notwithstanding  Harris's  plea  of  guilty,  is  to  be  ^^ 

quashed.  Hakri8. 

William  H.  Bodeik,  Assistant  Judge.  i87i. 

Oiffard,  Q.O.  {Moody  with  him),  for  the  prisoner  Cocks.— No  J^/*L 
doubt  the  prisoners  committed  a  gross  act  of  indecency  in  the  Public  place. 
urinal ;  but  the  question  is  whether  the  urinal  was  such  a  public 
place  as  makes  the  act  an  indictable  nuisance  at  common  law. 
This  was  not  a  place  open  to  public  view ;  it  is  divided  into  com- 
partments and  was  intended  to  screen  persons  from  the  public 
gaze.  Reg.  v.  Orchard  (3  Cox  Crim.  Cas.  248)  is  in  point.  There 
the  indecent  act  was  done  in  an  urinal  in  Farringdon-market — an 
inclosure  formed  of  Portland  stone,  with  divisions  or  boxes  like 
urinals  at  railway  stations.  It  was  open  to  the  public  for  certain 
public  purposes,  but  otherwise  inclosed.  To  render  an  urinal 
a  public  place  it  must  be  so  open  to  the  gaze  of  the  public  as 
to  be  a  public  nuisance.  [Willbs,  J. — Of,  in  other  words,  the 
offence  must  be  so  publicly  done  as  to  affect  two  or  more  of 
Her  Majesty^s  subjects.]  It  is  no  offence  that  persons  use  it  for 
a  lawful  purpose ;  and  in  some  sense  in  every  such  case  that  is  an 
indecent  act.  [Bovjll,  C.J. — Here  I  understand  from  the  case 
that  the  act  was  done  not  in  a  compartment  but  in  the  open  part 
of  the  urinal.  Does  a  public  place  cease  to  be  a  public  place  by 
reason  of  part  of  it  being  partitioned  off  for  a  convenient  purpose 
so  far  as  regards  the  parts  so  partitioned  off?]  Iteg.  v.  Orchard 
is  an  authority  that  it  does.  No  doubt  this  point  was  reserved  to 
give  an  opportunity  of  questioning  the  soundness  of  the  decision 
in  Beg,  v.  Orcha/rd. 

Harrit,  for  the  prosecution,  was  not  called  upon. 

Bovill,  O.J. — If  all  the  facts  had  been  clearly  stated  in  Beg.  v. 
Orchard,  and  there  had  been  a  clear  opinion  expressed  by  the 
Judges,  it  might  have  been  some  authority  against  a  conviction 
in  this  case ;  but  the  facts  are  so  indefinitely  stated  that  I  cannot 
understand  that  case.  Whatever  construction  is  to  be  put  on  that 
case,  I  am  of  opinion  that  it  has  no  application  to  the  present. 
The  prisoners  are  charged  and  convicted  of  having  committed  an 
offence  in  an  urinal  frequented  by  many  of  the  Queen^s  subjects, 
in  a  certain  open  and  public  place  called  Hyde-park,  and  near 
to  a  certain  highway  and  footpath,  and  in  the  sight  and  view 
of  many  of  the  Queen's  subjects.  The  only  question  reserved  is 
whether  there  was  any  evidence  on  which  they  could  be  properly 
convicted.  If  the  learned  Assistant  Judge  was  bound  to  have 
told  the  jury  that  the  urinal  was  not  a  public  place,  the  conviction 
was  wrong;  but,  inasmuch  as  he  was  not  bound  to  tell  them  that, 
the  conviction  must  stand.  Upon  the  case  it  appears  that  this 
was  a  public  urinal  adjoining  a  public  footway,  from  which  there 
was  access  to  the  urinal,  and  there  were  what  are  termed  divisions 
or  compartments  in  it.     Such  of  the  public  as  desire  to  do  so 
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Rw.        may  have  recourse  to  it ;  and  it  was^  therefore^  as  mach  a  public 

"■         place  as  a  thoroughfare.     Whether  it  was  a  place  of  larger  or 

^^^'      smaller  extent,  as,  e.g.,  in  a  public  square  or  in  a  court,  cannot 

1871.       aflfect  the  question  whether  it  was  a  place  of  public  resort.   There 

,——        is  no  other  point  reserved  but  whether  an  urinal  can  be  a  public 

exposure^    place  in  which  an  indecent  act  of  this  kind  can  be  committed; 

p£kc  place,  and  we  think  it  is  just  the  class  of  place  to  which  the  law  on  this 

subject  applies. 

The  rest  of  the  Goubt  concurred. 

Omiviction  affirmed. 

Attorneys  for  the  prosecution,  0.  and  /.  Allen  and  Sons, 
Attorneys  for  the  prisoner,  E,  Lewis  and  Oo, 


COURT  OP  CRIMINAL  APPEAL. 

January  21,  1871. 

(Before  Bovill,  O.J.,  Willbs,  J.,   Channbll,  B.,  Pioott,  B., 

and  Hannbn,  J.) 

RbO.   v.   HAEVEY.(a) 

Ooining — Having  possession  of  a  die-^Intent — 24  Sf  25  Vict.  c.  99, 

8.  24^Indictment, 

The  24  ^  25  Vict,  c,  99,  s,  24,  makes  it  a  felony  to  have  in  custody 
or  possession  {inter  alia)  a  die  impressed  with  the  apparent 
rcsetnblance  of  both  or  either  of  the  sides  of  any  of  the  Queen^s 
current  gold  or  silver  coin,  without  lawful  authority  or  excuse 
{the  proof  whereof  shall  lie  on  the  accused) : 

Held,  first,  that  an  indictment  under  this  section  should  allege 
possession  without  lawful  authority  or  excuse,  but  that  an 
indictment  which  charged  possession  without  lawful  excuse  was 
sufficient,  as  excuse  would  include  authority  ; 

Secondly,  that  the  words  "the  proof  whereof  shall  lie  on  the 
accused  ^'  only  shift  the  burden  of  proof,  and  do  not  alter  the 
character  of  the  offence  : 

Thirdly,  that  the  fact  that  the  Mint  authonties,  upon  information 
forwarded  to  them,  gave  authority  to  the  die  maker  to  make  the 
die,  and  that  the  police  gave  permission  to  him  to  give  the  die  to 
the  prisoner  who  ordered  him  to  m>ake,  did  n-ot  constitute  lawful 
authority  or  excuse  for  prisoner's  possession  of  the  die  : 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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Fourthly,  that  it  was  not  necessary  to  complete  the  offence  that  the        Rw. 
possession  should  he  with  a  felonious  intent  other  than  hnowledge      „  ^' 
of  possession  without  lawful  authority  or  excuse,  

CASE    reserved   for    the   opinion   of   this    Court    by  Baron        ^^^^' 
Bramwell:  Coining-^ 

The  prisoner  was  tried  before  me  at  the  last  winter  commission  Haying  poa- 
for  Warwick,  for  having  in  his  possession   dies,  in   and  upon  •"«on<2/ ^'w- 
which  were  made  and  impressed  the  figures  and  apparent  resem- 
blances of  the  two  sides  of  a  sovereign,  without  lawful  authority 
or  excuse. 

The  following  is  the  form  of  the  indictment : 

County  of  Warwick, /The  jurors  for  our  Lady  the  Queen  upon 
to  wit.  \     their  oath  present,   that  Walter   Foster 

Harvey,  on  the  3rd  of  October,  1870,  one  die,  in  and  upon  which 
said  die  was  then  and  there  made  and  impressed  the  figure  and 
apparent  resemblance  of  one  of  the  sides,  that  is  to  say,  the 
obverse  side  of  the  Queen's  current  gold  coin  called  a  sovereign, 
knowingly  and  without  lawful  excuse  feloniously  had  in  the 
custody  and  possession  of  him  the  said  Walter  Foster  Harvey, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 

Second  count, — ^And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Walter  Foster  Harvey, 
on  the  3rd  of  October,  in  the  year  aforesaid,  one  die,  in  and  upon 
which  said  die  was  then  and  there  made  and  impressed  the  figure 
and  apparent  resemblance  of  one  of  the  sides,  that  is  to  say,  the 
reverse  side  of  the  Queen's  current  gold  coin  called  a  sovereign, 
knowingly,  and  without  lawful  excuse,  feloniously  had  in  the 
custody  and  possession  of  him  the  said  Walter  Foster  Harvey, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 

It  was  proved  that  the  prisoner  ordered  of  a  die  sinker  two  dies 
having  an  apparent  resemblance  to  the  two  sides  of  a  sovereign ; 
that  they  were  made  for  him,  and  paid  for  by  him ;  that  he 
received  them  from  the  maker,  and  that  when  taken  into  custody 
they  were  found  on  him. 

Besides  other  evidence  the  following  was  given  : — 

Barham,  the  maker  of  the  dies,  said  that  on  the  order  being 
given  he  communicated  with  the  police,  with  a  poUce  officer 
named  Glossop. 

On  cross-examination  he  said:  Two  days  after  the  prisoner 
came  I  told  the  police.  They  said  they  would  inform  the  people 
in  London.  Qlossop  told  me  to  go  on.  I  obtained  permission 
of  Manson  (another  police  officer),  or  Glossop,,to  give  them  to 
the  prisoner.  I  should  not  have  given  them  up  without  that  per- 
mission. 

Manson,  a  police  officer,  deposed  :  Glossop  was  spoken  to  first. 
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Reg.  and  spoke  to  me.  I  commnnicated  witli  (rem.  He  is  an  attorney 
^-  and  conducts  this  case.  I  have  received  communications  from 
^^^^'  Gem.  Gem  told  me  he  had  communicated  with  the  Mint  in 
1871.  London*  Barham  had  his  orders  from  Glossop.  I  gave  Barham 
T7"  permission  to  give  the  dies  to  the  prisoner.  This  was  in  conse- 
ll^Jing^p^.    quence  of  orders  from  London. 

session  oj  die.  The  prisoner^s  counsel  contended  that  I  ought  to  rule  or  leave 
to  the  jury  to  say  that  this  constituted  lawful  cause  or  excuse. 
He  also  contended  that  the  prisoner  ought  not  to  be  convicted 
unless  he  had  a  guilty  mind^  and  that  if  he  had  no  guilty  inten* 
tion  in  reference  to  the  possession  and  use  of  these  dies  (as  to 
which  there  was  evidence  both  ways),  he  was  not  guilty,  and  that 
I  ought  to  leave  thi&  to  the  jury. 

He  further  contended  that  the  indictment  was  bad,  on  the 
ground  that  it  does  not  negative  lawful  authority  as  well  as 
lawful  excuse. 

I  refused  to  direct  an  acquittal,  and  said  I  should  leave  to  the 
jury  no  other  questions  than  whether  the  dies  were  found  on  the 
prisoner,  and  whether  they  had  an  apparent  resemblance  to  the 
two  sides  of  a  sovereign. 

The  prisoner's  counsel  declined  to  address  the  jury.  I  left  the 
case  to  them  as  I  said  I  should,  and  they  found  the  prisoner 
guilty. 

If  I  ought  to  have  ruled  that  the  prisoner  had,  or  lefl  it  to  the 
jury  to  say  if  the  prisoner  had,  lawful  authority  or  excuse,  the 
conviction  is  to  be  quashed.  So  if  I  ought  to  have  left  to  the 
jury  the  question  of  whether  he  had  a  guilty  intention  in  refe- 
rence to  the  possession  or  use  of  these  dies.  So  also  if  the 
indictment  is  bad.  G.  Brahwell. 

The  Stat.  24  &  25  Vict.  c.  99  (Coinage  Offences  Act),  s.  24, 
enacts  that  whosoever,  without  lawful  authority  or  excuse  (the 
proof  whereof  shall  lie  on  the  party  accused)  shall  knowingly 
make  or  mend,  or  begin  or  proceed  to  make  or  mend,  or  buy  or 
sell,  or  have  in  his  custody  or  possession  any  puncheon,  counter 
puncheon,  matrix,  stamp,  die,  pattern,  or  mould,  in  or  upon 
which  there  shall  be  made,  or  impressed,  or  which  will  make 
or  impress,  or  which  shall  be  adapted  and  intended  to  make  or 
impress,  the  figure,  stamp,  or  apparent  resemblance  of  both  or 
either  of  the  sides  of  any  of  the  Queen's  current  gold  or  silver 
coin,  or  of  any  coin  of  any  foreign  prince,  state,  or  country,  or 
any  part  or  parts  of  both,  or  either  of  such  sides,  &c.,  shall  in 
England  and  Ireland  be  guilty  of  felony,  and  in  Scotland  of  a 
high  crime  and  offence. 

Dxigdale,  for  the  prisoner. — The  conviction  cannot  be  sustained. 
First,  as  to  the  objection  to  the  indictment.  That  is  framed  on 
the  24  &  25  Yic1>.  c.  99,  s.  24,  which  makes  the  possession  of  the 
die  "  without  lawful  authority  or  excuse''  (the  proof  whereof  shall 
lie  on  the  party  accused)  a  felony.  The  indictment  only  alleged 
possession  without  lawful  excuse,  it  should  also  have  alleged 
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without  lawful  authority^  following  the  words  of  the  statute.     In        Rw; 
Hawk.  P.  C.  Bk.  2,  c.  25,  s.  110,  it  is  said,  "I  take  it  for  a  »• 

general  rule  that  unless  the  statute  be  recited  neither  the  words  ^'"^' 

contra  formam  statuH,  nor  any  periphrasis,  intendment,  or  con-  1871. 
elusion  will  make  good  an  indictment  which  does  not  bring  the  tt^ 
fact  prohibited  or  commanded  in  the  doing  or  not  doing  whereof  Ha^ngpos- 
the  offence  consists  within  all  the  material  words  of  the  statute.^'  ausioa  of  die. 
See  also  sect.  113.  In  Steel  y.  Smith  (1  B.  &  Aid.  94),  the  rule 
of  pleading  was  laid  down  thus :  ''  Where  an  Act  of  Parliament 
in  the  enacting  clause  creates  an  offence,  and  gives  a  penalty,  and 
in  the  same  section  there  follows  a  proviso  containing  an  exemp- 
tion which  is  not  incorporated  with  the  enacting  clause  by  any 
words  of  reference,  it  is  not  necessary  for  the  plaintiff  in  suing 
for  the  penalty  to  negative  such  proviso  in  his  declaration  i"  but 
in  that  case  it  was  conceded  that  if  there  is  the  exception  incor- 
porated in  the  enacting  clause,  it  must  be  negatived.  This  is  in 
the  nature  of  an  exception  and  a  material  part  of  the  enactment, 
and  should  have  been  negatived  in  the  indictment.  In  the 
preceding  statute  (now  repealed)  on  this  subject  (2  Will.  4,  c.  84, 
s.  10), (a)  the  words  "without  lawful  authority  or  excuse*'  were 
divided,  and  it  was  made  an  offence  to  make  or  mend  any  coining 
instrument  or  tool  without  authority,  and  another  offence  to  have 
possession  thereof  without  lawful  excuse.  This  would  have  been 
a  good  indictment  under  that  statute,  and  it  may  be  that  it  was 
taken  from  the  old  form  and  not  altered  to  meet  the  present 
statute.  If  it  is  said  that  the  words  "  without  lawful  excuse*' 
include  without  lawful  authority,  why  does  the  statute  use  both 

fhrases  ?     The  rule  is  to  negative  all  the  words  of  the  statute, 
n  Leinbro  and  Hamper'a  case  (Cro.  Eliz.  147),  an  indictment  for 

(a)  The  2  Will  4,  o.  84,  8. 10,  enacts  that  if  any  person  shaU  knowinglyi,  and  with- 
out lawful  authority  fthe  proof  of  which  authority  shall  lie  on  the  par^  accused), 
make  or  mend,  or  begin,  or  proceed  to  make  or  mend,  or  buy  or  sell,  or  shall  know- 
ingly and  without  lawful  excuse  (the  proof  of  which  excuse  shaU  lie  on  the  party 
accused),  haye  in  his  custody  or  possession  any  puncheon,  counter  puncheon,  matrix, 
stamp,  die,  ptfttem,  or  mould,  in  or  upon  which  there  shall  be  made  or  impressed,  or 
which  will  make  or  impress,  or  which  shaU  be  intended  to  make  or  impress  the  figure, 
stamp,  or  apparent  resemblance  of  both  or  either  of  the  sides  of  any  of  the 
king's  current  gold  or  silrer  coin,  or  any  part  or  parts  of  both  or  either 
of  such  sides ;  or  if  any  person  shall,  without  lawful  authority  (the  proof  whereof 
shall  lie  on  the  party  accused),  make  or  mend,  or  begin  or  proceed  to  make  or 
mend,  or  buy  or  sell,  or  shall  without  lawful  excuse  (the  proof  whereof  shall  lie  on 
the  party  accused),  have  in  his  custody  or  possession  any  edger,  edging  tool,  collar, 
instrument,  or  engine,  adapted  and  intended  for  the  marking  of  coin  round  the  edges 
with  letters,  grainings,  or  other  marks  or  figures,  apparently  resembling  those  on  the 
edges  of  any  of  the  king's  current  gold  or  silver  coin,  such  person  knowing  the  same 
to  be  so  adapted  and  intended  as  aforesaid ;  or  if  any  person  shall,  wi&out  lawful 
authority,  to  be  proved  as  aforesaid,  make  or  mend,  or  begin,  or  proceed  to  make  or 
mend,  or  buy  or  sell,  or  shall  without  lawful  excuse  to  be  proved  as  aforesaid,  hAve  in 
his  custody  or  possession  any  press  for  coinage,  or  any  cutting  engine,  for  cutting  by 
force  of  a  screw  or  any  other  contrivance  round  blanks  out  of  gold,  silver,  or  other 
metal,  such  person  knowing  such  press  to  be  a  press  for  coinage,  or  knowing  such 
engine  to  have  been  used,  or  to  be  intended  to  be  used,  for  or  in  order  to  the  counter- 
feiting any  of  the  king's  current  gold  or  silver  coin,  eveiy  such  o£Fender  shall,  in 
EngUmd  and  Ireland,  be  guilty  of  a  felony,  and  in  Scotland  of  a  high  crime  and 
ofiFence,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  four  years. 
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Rbo.        perjury  was  held  bad  which  charged  that  the  defendant /aZ^e  et 
^-  coiTupHve  deposuit,   because   it   did    not    aver    voluntarie  also, 

^^^'  although  the  indictment  concluded  et  sic  vohmtariwm  eommissere 
1871  perjurium.  See  also  Anon.  (Oro.  Eliz.  20),  where  there  was  a 
TT"  similar  decision.  So  in  Beg,  v.  Davis  (1  Leach,  556)  an  indiot- 
Hm^g^poi.  ^a^iit  upon  a  statute  which  made  it  felony  "wilfully  and 
session  of  die,  maliciously^'  to  shoot  at  any  person  in  a  dwelling  house  or  other 
place,  was  holden  bad  because  it  charged  the  offence  to  have  been 
done  "  unlawfully  and  maliciously,''  omitting  the  word  "  wilfiiUy ." 
Some  of  the  judges  thought  mcdiciously  included  wilfully  in  that 
case,  but  the  majority  held  that  as  "  wilfully  and  maliciously" 
were  both  mentioned  in  the  statute  as  descriptive  of  the  offence, 
both  must  be  stated  in  the  indictment.  So  an  indictment  upon 
the  stat.  7  &  8  Geo.  4,  c.  30,  s.  2,  for  feloniously,  voluntarily, 
and  maliciously  setting  fire  to  a  bam,  was  holden  bad  because 
the  words  of  the  statute  are  "  unlawfully  and  maliciously :" 
{Reg.  V.  Turner,  1  Moo.  C.  C.  239).  So  an  indictment  upon 
stat.  9  Geo.  4,  c.  31,  s.  12,  charging  the  prisoner  with  "felo- 
niously, wilfully,  and  maliciously  cutting,"  &c.,  is  not  sufficient, 
the  words  of  the  statute  being  "  unlawfully  and  maliciously " : 
{Beg.  V.  Bymiy  2  Moo.  0.  C.  15.)  So  here,  the  words  of  the 
statute  being  "  without  lawful  authority  or  excuse,"  the  indict- 
ment is  bad  for  alleging  only  that  the  offence  was  committed 
without  lawful  excuse.  Authority  and  excuse  are  not  sjmonymoua. 
[BoviLL,  C.J. — ^You  may  say  in  this  very  case,  although  there  was 
some  authority  for  the  prisoner's  having  the  die,  yet  it  cannot 
altogether  be  said  that  he  had  it  in  his  possession  with  lawful 
excuse.]  Bez  v.  Bannon  (2  Moo.  0.  0.  309),  cited  for  the  prose- 
cution at  the  trial,  is  inapplicable.  The  point  there  was  whether 
the  maker  of  the  die  or  the  prisoner  who  employed  him  to  make 
it  was  a  principal,  and  it  was  held  that  the  maker,  being  an 
innocent  agent,  the  prisoner  was  rightly  convicted  as  a  principal. 
As  to  the  second  point,  there  was  evidence  to  go  to  the  jury  of 
the  prisoner  having  the  die  in  his  possession  without  lawful 
authority  or  excuse.  The  evidence  on  this  head  not  having  been 
left  to  the  jury,  the  conviction  cannot  be  sustained.  Thirdly,  as 
to  the  evidence  of  guilty  intent.  The  case  states  that  there  was 
evidence  both  ways  on  this  point,  and  the  jury  ought  to  havo 
had  their  opinion  taken  upon  it.  Every  indictment  for  felony, 
whether  created  by  statute  or  at  common  law,  must  allege  that 
the  accused  committed  the  offence  feloniously :  {Beg.  v.  Gray, 
9  Cox  Crim.  Cas.  417;  L.  &  C.  365.)  Evil  intent  is  necessary 
to  a  felony :  (Co.  Lit.  391.)  See  also  Beg.  v.  Sleep  (8  Cox  Crim. 
Cas.  472;  30  L.  J.  170,  M.  C,  Cockburn,  C.J.),  and  Bex  v. 
Bannon  (Tindal,  C.J.,  Hawk.  P.  C,  Bk.  2,  c.  25,  s.  55.)  In  Bex 
y.  Bidgley  (1  Bast  P.  C.  172)  the  jury  found  something  beyond 
mere  possession  of  coining  implements,  viz.,  that  the  prisoner 
had  possession  knowingly,  and  for  the  purpose  of  coining. 

/.  0.  Carter  for  the  prosecution. — ^Pirst,  as  to  the  form  of 
the  indictment.     The  statute   puts  the  words  ''without  lawful 
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authority   or  excuse   (the  proof  whereof  shall  lie  on  the  party        Rhg, 
accused),"  as  it  were  in  a  proviso,  and  the  indictment  need  not  ^' 

mention  them  at  all.     Bex  v.  Turner  (5  M.  A  S.  206)  shows  that        

it  is  sufficient  in  a  conviction  under  stat.  5  Anne,  c.  14,  s.  2,  1^71. 
against  a  carrier  for  having  game  in  his  possession,  if  the  qualifi-  rt/"^ 
cations  mentioned  in  22  &  23  Oar,  2,  c.  25,  s.  3,  were  negatived  Hc^ngpog- 
in  the  information  and  adjudication  without  negativing  them  session  of  die. 
in  the  evidence.  Assuming  that  the  indictment  must  allege  the 
want  of  lawful  authority  or  excuse,  this  indictment  is  sufficient, 
because  the  allegation  without  lawful  excuse  includes  without 
lawM  authority.  There  could  be  no  better  evidence  of  excuse 
than  evidence  of  authority.  Again,  the  words  ''  without  lawful 
authority  or  excuse*'  are  divisible,  and  the  words  ^'without  lawful 
excuse^'  belong  appropriately  to  the  part  of  the  enactment  relating 
to  possession :  {OrevilWs  case,  1  Anderson,  195 ;  Ehworihy's  case, 
2  Bast  P.  0.  986.)  Secondlv,  there  was  no  evidence  of  the 
prisoner's  having  lawful  authority  or  excuse  for  the  possession  of 
the  die.  Thirdly,  as  to  the  felonious  intent.  No  doubt  there 
must  be  a  felonious  intent  j  but  this  is  a  statutable  felony,  and 
the  felony  consists  in  having  possession  of  the  die  without  lawful 
authority  or  excuse,  and  the  purpose  for  which  the  prisoner 
intended  to  use  the  die  is  immaterial :  {BelVs  case,  Foster  G.  C. 
430.)  The  case  of  Beg.  v.  Sleep  is  an  authority  against  the 
prisoner. 

Dugdale  was  heard  in  reply. 

BoviLL,  0.  J. — ^The  first  question  is  with  respect  to  the  suffi- 
ciency of  the  indictment.  It  appears  to  us  that  it  is  necessary  to 
describe  the  same  offence  as  that  made  by  the  statute^  which  is 
not  simply  having  a  die  in  possession,  but  having  a  die  in  posses- 
sion without  lawful  authority  or  excuse  (the  proof  whereof  shall 
lie  on  the  party  accused).  According  to  the  ordinary  rule,  those 
words  shift  the  burden  of  proof,  but  do  not  alter  the  character  of 
the  offence.  The  offence  must  be  described  in  the  indictment  as 
before  it  became  the  practice  to  alter  the  burthen  of  proof  in 
these  cases.  There  is  no  authority  to  show  that  the  introduction 
of  the  words  "  the  proof  whereof  shall  lie  on  the  party  accused '' 
has  altered  the  necessity  of  stating  in  the  indictment  the  character 
of  the  offence.  It  being  nScessary,  then,  to  aver  in  the  indict- 
ment that  the  accused  had  the  die  in  his  possession  without 
lawful  authority  or  excuse,  is  this  indictment  sufficient  which  avers 
only  that  the  accused  had  the  die  in  his  possession  without  lawful 
excuse,  and  does  not  aver  that  he  had  it  without  lawful  authority  ? 
If  the  averment  that  the  accused  had  it  without  lawful  excuse 
necessarily  includes  that  he  had  it  without  lawful  authority,  the 
indictment  is  good.  It  is  true  that  the  section  uses  both  phi»ses, 
but  if,  as  it  was  argued,  it  is  sufficient  to  use  the  words  "  without 
lawful  excuse  "  only,  why  were  the  words  "  without  lawful  autho- 
rity "  introduced  ?  That  is  explained  by  referring  to  the  previous 
statute  (2  Will.  4,  c.  34,  s.  10),  in  which  the  two  phrases  were 
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rb3.       used  to  denote  respectively  different  offences  of  a  similar  kind. 

V.  When  the  new  statute  was  framed  all  offences  of  this  kind  were 

Habvey.      oubject  to  the  same  limitation^  without  lawful  authority  or  lawful 

1871.        excuse.     This  may  account  for  the  introduction  of  the  words  into 

^  -77-        the  existing  statute.     I  have  felt  great  difficulty  in  conceiving  a 

/^olao^-   ^^®  ^^  ^^  authority  which  would  not  be  an  excuse  within  the 

session  of  die.  section.     If^  therefore,  as  it  seems  to  us,  the  allegation  that  the 

accused  had  the  die  in  his  possession  without  lawful  excuse  must 

include  that  he  had  it  without  lawi^d  authority,  it  follows  that 

there  is  no  necessity  to  aver  in  the  indictment  that  he  also  had  it 

without  lawful  authority.     Therefore,  we  are  of  opinion  that  the 

indictment  is  good.     Then  the  next  question  is  whether  there  was 

evidence  to  be  left  to  the  jury  of  the  prisoner  having  the  die  in  his 

possession  without  lawful  excuse.     The  only  evidence  stated  in 

the  caHO  is  that  the  Mint  authorities  gave  directions  to  the  maker 

of  the  die  to  go  on  making  it,  and  that  the  police  gave  him 

Sermission  to  give  it  when  made  to  the  prisoner ;  and  the  prisoner 
esiring  to  have  possession  of  the  die  obtained  it  from  the  maker. 
The  authority,  if  any,  was  not  that  the  prisoner  might  have  the 
die  in  his  possession,  but  only  that  he  might  carry  out  his  original 
intent.  "Diere  was  no  evidence,  therefore,  for  the  jury  that  mere 
was  any  lawful  authority  or  excuse  for  the  prisoner  having  posses- 
sion of  the  die.  Another  point  was,  that  the  intention  of  the 
prisoner  in  getting  possession  of  the  die  ought  to  have  been  left 
to  the  jury.  There  is  nothing  in  the  enactment  which  makes  the 
felonious  intention  of  the  accused  a  necessary*pajrt  of  the  felony ; 
it  says  only  "without  lawful  authority  or  excuse.''  CTnder  the 
word  "  feloniously  "  no  doubt  there  must  be  a  guilty  knowledge 
of  that  which  is  made  an  offence  by  the  Act  of  Parliament.  It  is 
admitted  that  there  was  on  the  part  of  the  prisoner  the  knowledge 
of  being  in  possession  of  the  die  without  lawful  authority  or  excuse. 
That  being  so,  guilty  intent  is  not  an  ingredient  of  the  felony  in 
this  case,  and  ought  not  to  have  been  left  to  the  jury. 
The  rest  of  the  Coubt  concurred. 

Conviction  affirmed. 

Attorney  for  the  prosecution.  The  Solicitor  to  the  Treasury. 
Attorney  for  the  defendant,  E.  Parry,  Birmingham. 
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WESTERN  CIRCUIT. 

Hampshibb  Spring  Assizes. 

February  28,  1871. 

(Before  Baron  Pigott.) 

Reg.  v.  Thomas  Stephens  and  Ann  Stephens,  (a) 

Trial — Defence  by  counsel — Prisoners  themselves  addressing  the 
jury — Their  counsel  afterwards  addressing  the  jury. 

The  prisoners^  who  were  defended  by  counsel,  were  indicted  for 
maliciously  shooting  at  the  prosectitor,  and  at  the  conclusion  of 
tlie  evidence  for  the  prosecution,  without  waiting  for  their  counsel, 
they  theviselves  addressed  the  jury  in  their  defence.  When  they 
had  concluded  their  observations,  the  judge  permitted  their  counsel 
then  to  address  the  jury  in  their  behalf. 

THE  two  prisoners  were  indicted  for  unlawfully  and  maliciously 
shooting  at  and  wounding  Gilbert  Broomfield,  at  Eling,  on 
the  2nd  of  January,  1871. 

Compton  appeared  for  the  prosecution. 

B.  Bennett,  for  the  prisoners. 

At  the  conclusion  of  the  evidence  on  the  part  of  the  prosecu- 
tion, the  male  prisoner  immediately  addressed  the  jury  in  his  own 
defence,  without  waiting  for  his  counsel;  and,  upon  his  con- 
cluding his  remarks,  the  female  prisoner  did  the  same.  When 
she  had  concluded, 

Bennett  applied  to  the  learned  Judge  to  know  whether  or  not, 
under  the  circumstances,  he  might  then  be  permitted  to  address 
the  jury  as  counsel  for  the  prisoners,  observing  that  there  were 
cases  in  which  this  had  been  sanctioned.  (6) 

PiGOTT,  B. — ^Yes,  you  may  address  the  jury  for  the  prisoners. 
I  think  no  harm  or  injustice  is  ever  done  by  permitting  prisoners 
to  tell  their  own  story.     It  is  often  a  truthful  statement. 

R.  Bennett  then  addressed  the  jury  for  the  prisoners. 

Verdict — Thomas  Stephens  not  guilty  ;  Ann  Stejihens 
guilty  of  unlawfully  wounding. 

(a)  Reported  by  T.  W.  Saundbbs,  Esq.,  Barrister-at-Law. 

(6)  See  Reg.  ▼.  Molings  (8  0.  &  P.  242),  Meg.  v.  Walkling  (8  0.  &  P.  248),  Reg.  t. 
Ihfer  (1  Cox  Grim.  Gas.  118),  and  Reg,  ▼.  Durrow9{\  Ooz  Grim.  Gas.  868). 
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MIDLAND  CIRCUIT. 

Dbrbtshibe  Spring  Asstzes. 

March  6,  1871. 

(Before  Baron  Cleasby.) 

ReO.  v.  HORTON.(a) 

Bigamy — Beasonahle  belief  of  tlis  death  of  first  wife — Absence  for 

less  than  seven  years. 

It  is  a  good  defence  to  an  indictment  for  bigamy  that  the  prisoner 
at  the  time  of  the  second  marriage  honestly  and  bona  fide 
believed  th^it  his  first  wife  was  dead,  and  had  reasonable  grounds 
for  so  believing, 

FREDERICK  HORTON  was  indicted  for  feloniously  marrying 
one  Lucy  Swire^  His  former  wife  Letitia  Phillips  being  still 
alive. 

Bradshaw  prosecuted. 

Weightma/n  defended  the  prisoner. 

The  prisoner  married  Letitia  Phillips,  on  the  17th  of  February, 
1863.  She  left  him  in  1864,  and  went  to  reside  with  a  family  in 
France.  It  appeared  that  the  prisoner  became  acquainted  with 
Lucy  Swire,  in  1865  or  1866,  and  that  he  made  various  inquiries 
about  his  wife  Letitia,  with  a  view  to  ascertaining  where  she  was 
living,  or  whether  she  was  still  alive.  He  called  upon  her  mother 
Mrs.  Phillips,  who  said  that  all  she  knew  of  her  daughter  was 
that  she  had  gone  to  France ;  and  he  afterwards  went  to  Chester 
and  other  places,  and  made  inquiries  of  a  detective,  but  failed  to 
obtain  information.  In  November,  1866,  he  received  a  letter 
from  Henry  Phillips,  his  wife's  brother,  saying,  ''  My  sister  went 
on  to  the  Continent  with  a  travelling  family  a  long  time  ago ;  we 
expect  she  is  drowned,  for  we  have  not  heard  from  her  since  she 
went." 

On  the  13th  of  October,  1867,  the  prisoner  married  Lucy 
Swire,  his  wife  Letitia  being  still  alive. 

Wei^htmian,  for  the  prisoner,  contended,  on  the  authority  of 
Reg.  V.  Turner  (9  Cox  Urim.  Cas.  145),  that  although  seven  years 
had  not  elapsed  before  the  second  marriage,  yet,  if  the  prisoner 

(a)  Reported  by  H.  F.  Poouet,  Esq.,  Barrister-at-Law. 
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at  tho  time  of  the  second  marriage  had  an  honest  belief  that  his         Reg. 
first  wife  was  dead^  he  ought  to  be  acquitted.  ''• 

CleasbYj  B.,  in  the  course  of  his  summing  up,  said — "It  is        

submitted  that,  although  seven  years  had  nob  passed  since  tho        1871. 
first  marriage,  yet  if  the  prisoner  reasonably  believed  (which      ^. — 
pre-supposes  proper  grounds  of  belief)  that  his  first  wife  was        ^^"^y* 
dead,  he  is  entitled  to  an  acquittal.     It  would  press  very  hard 
upon  a  prisoner  if  under  such  circuoistances  he  could  be  con- 
victed, when  it  appeared  to  him  as  a  positive  fact  that  his  first 
wife  was  dead.  The  case  which  was  cited  of  Reg,  v.  Turner  shows 
that  this  was  the  view  of  Baron  Martin,  a  judge  of  as  great 
experience  as  any  on  the  bench  now,  and  I  am  not  disposed  to 
act  contrary  to  his  opinion.     You  must  find  the  prisoner  guilty, 
unless  you  think  that  he  had  fair  and  reasonable  grounds  for 
believing,  and  did  honestly  believe,  that  his  first  wife  was  dead.'* 

The  jury  returned  a  verdict  of  guilty,  and  the  learned  Judge 
sentenced  the  prisoner  to  imprisonment  for  three  days,  remarking 
that  he  was  quite  satisfied  with  the  verdict,  and  that  he  should 
inflict  a  light  sentence,  as  he  thought  the  prisoner  really  believed 
his  first  wife  was  dead,  although  he  was  not  warranted  in  holding 
that  belief. 
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MIDLAND   CIRCUIT. 

DiBBYSHIBE    SfBINO  AsSIZES. 

(Before  Baron  Clbasby.) 

Ma/rch  7,  1871. 

Bbq.  v.  GooDEN.(a) 

Forgery — RaUway  ticket — Receipt  or  acquittance. 

An  ordinary  railway  ticket  is  not  an  acquittance  or  receipt  for 
money  within  the  Forgery  Act  (24  8^  25  Vict.  c.  98,  s.  23). 

THERE  were  several  indictments  against  the  prisoner  for 
forging  tickets  of  the  Midland  Railway  Company,  the  Man- 
chester, Sheffield,  and  Lincolnshire  Railway  Company,  and  the 
Great  Northern  Railway  Company.  One  set  of  indictments  charged 
the  offences  as  forgeries  nnder  the  24  k  25  Yict.  c.  98,  s.  23,  the 
railway  tickets  being  described  as  ''acquittances,''  '' receipts,' ' 
or  "  receipts  and  acquittances ; "  while  another  set  of  indictments 
charged  the  offences  as  common-law  misdemeanors. 

Mellor,  Dugdale,  and  Sturge  prosecuted. 

Digby  Seymour,  Q.C.,  and  Lawrence  defended  the  prisoner. 

The  first  indictment  was  for  forging  a  ticket  of  the  Midland 
Railway  Company,  and  charged  the  offence  as  a  forgery  under  the 
statute. 

Mellor  submitted  that  a  railway  ticket  is  a  "receipt  for  money" 
within  the  meaning  of  the  statute.  If,  in  the  usual  course  of 
business,  railway  tickets  are  treated  both  by  companies  and 
passengers  as  receipts,  it  is  immaterial  that  they  do  not  on 
the  face  of  them  purport  to  be  receipts.  He  could  prove  that 
they  were  never  given  to  a  passenger  by  the  Midland  Railway 
Company  until  he  had  paid  his  fare.  If  a  man  was  allowed 
to  travel  without  paying  his  fare,  he  had  a  "pass"  given  to  him. 
He  cited  B.  v.  Kay  (L.  Rep.  1  C.  C.  R.  257),  and  R.  v.  Fre^ich 
(39  L.  J.  50,  M.  C.) 

Cleasbt,  B. — A  railway  ticket  is  evidence  that  the  holder  of  it 
has  made  a  bargain  with  the  railway  company  that  he  shall  travel 
on  their  line  between  the  places  named  on  the  ticket.  It  is  a 
certificate  showing  that  he  has  a  right  to  travel.     I  entertain  no 

(a)  Reported  by  H.  F.  Poolet,  Esq.,  Barrister-at-Law. 
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doubt  that  it  is  not  an  ''  acquittance  or  receipt''  within  the  mean-        k«j. 
ing  of  the  statute.     If  every  ticket  for  which  more  than  forty          ». 
shillings  had  been  paid  were  liable  to  stamp  duty  as  a  receipt  for     ^^^"^' 
money,  railway  companies  would  have  made  themselves  liable  to        isTi. 
very  heavy  penalties.  

A  verdict  of  acquittal  was  accordingly  taken  on  this  indictment.  /jj^jE;JJ^.e/ 

The  second  indictment^  which  was  preferred  by  the  Great 
Northern  Bailway  Company,  was  in  the  same  form. 

Dugdale  and  Sturge,  for  the  prosecution,  pressed  the  same  point 
upon  his  Lordship,  and  cited  farther  R.  v.  Pulbrook  (9  Car.  &  P.  37), 
and  R.  v.  Raake  (2  Moo.  C.  C.  66 ;  8  Car.  &  P.  627) ;  and  sub- 
mitted that  it  was  a  question  for  the  jury  whether  the  railway 
ticket  was  treated  in  the  ordinary  course  of  business  as  a  receipt. 

His  LoBDsmp  said  that  his  opinion  remained  unaltered ;  and  a 
verdict  of  acquittal  was  taken. 

The  prisoner  pleaded  guilty  to  the  indictment  charging  him 
with  common  law  misdemeanor,  and  was  sentenced  to  two  years' 
imprisonment. 
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HOME  CIRCUIT. 
Ejent  Sfbikq  Assizes^  1871. 

Maidstone,  March  14. 

(Before  Mr.  Justice  HAinriar.) 

Bsa.  V.  S]ELTBN.(a) 

Murder — Implied  malice — Provocation — Receiving  a  blow. 

If  a  man,  after  receiving  a  blow,  feigns  a  reconciliation,  and,  after 
the  lapse  of  a  few  m/inutes,  invites  a  renewal  of  the  aggression, 
with  intent  to  use  a  deadly  weapon,  and,  on  such  renewal,  uses 
such  weapon  with  deadly  effect,  there  is  evidence  of  implied  malice 
to  sustain  the  charge  of  murder. 

But  if,  after  such  reconciliation,  the  aggressor  renews  the  contest,  or 
attempts  to  do  so,  and  the  other,  having  a  deadly  weapon  ahout 
him,  on  such  sudden  renewal  of  the  provocation,  v^ses  it  without 
previous  intent  to  do  so,  there  is  evidence  which  may  reduce  the 
crims  to  manskmghier. 

HE  prisoner  was  indicted  for  wilful  murder. 


T 


Biron  and  E.  Stanhope  for  the  prosecution. 

Bibton  and  Ballantine  for  the  prisoner. 

The  prisoner  and  the  deceased^  who  were  strangers,  met  at  a 
public-house,  with  others,  and  sat  there  drinking  and  wrangling 
until  midnight,  when  they  were  all  turned  out.  In  consequence 
of  some  trivial  quarrel  about  a  game,  the  deceased  struck  the 

Erisoner  a  blow  on  the  face  with  his  open  hand,  saying,  ''  that  if 
e  did  not  like  it  he  might  return  it.''  The  prisoner  said  he  was 
not  in  a  fit  state  to  fight,  and  the  men  stood  wrangling  for  some 
interval  of  time  which  was  described  by  most  of  the  witnesses  as 
''about  ten  minutes.''  Then  the  two  men  shook  hands  and  parted, 
the  prisoner  going  towards  home.  When  he  had  gone  about 
thirty  yards,  he  stopped,  turned  round,  and  cried  out,  ''  Now  I 
am  on  the  highway ;  if  anybody  wants  anything,  I'm  ready  for 
him  I  "  The  deceased  appeared  to  have  taken  this  as  a  kind  of 
challenge  to  himself,  and  at  all  events  accepted  it  as  such,  and 
went  after  the  prisoner,  who  had  stood  still.  Almost  immediately 
afterwards  the  deceased  was  heard  to  cry  out,  ''I  am  stabbed;" 

(a)  Reported  by  W.  F.  Finiabon,  Esq.,  Barri8ter*at-Law. 
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audi  waoft'  feimd  lying  on  the  ground^  his  jacket  off  and  in  the*        Rm« 
hands  of  the  prisoner,  who  was  standing  by^  and  a  mortal  ¥FOund<         ^^ 
in  his  abdomen  whioh^  there  was  no  donbt^  was  inflicted  by  the      ^>^^- 
prisoner,  who  said^  ^'  I  shouldn't  have  done  it  if  he  hadn't  hit       i87i. 

me  on  the  fiioe.''    When  the  -dying  deposition  of  deceased  was        

taken,  he  declared  that,  on  the  second  occasion,  he  had  not  p^"^^ 
struck  the  prisoner ;  and  when  the  prisoner  said  to  him,  "  Didn't  MawJtm^hte^^ 
you  knock  me  down  V  the  dying  man  denied  it. 

Biron,  for  the  prosecution,  cited  Bex  r.  Snow  (1  Leach  C.  C.) 
Bibtovy  for  the  prisoner,  cited  Reg,  v.  Lyiich  (5  Car.  &  P.  324.) 
Hannen,  J.,  to  the  jury. — ^There  can  be  no  question  that  the 
death  of  die  deceased  was  caused  by  the  hand  of  the  prisoner, 
and  therefore  the  sole  Question  is  as  to  the  character  of  the 
prisoner's  act.  Now  murder  is  killing  with  malice  aforethought ; 
but,  though  the  malice  may  be  harboured  for  a  long  time  for  the 
gratification  of  a  cherished  revenge,  it  may,  on  the  other  hand, 
be  generated  in  a  man's  mind,  according  to  the  character  of 
that  mind,  in  a  short  space  of  time,  and,  therefore,  it  becomes 
the  duty  of  the  jury  in  each  case  to  distinguish  whether  such 
motive  had  arisen  in  the  mind  of  the  prisoner,  and  whether  it  was 
for  the  gratification  of  such  malice  he  committed  the  fatal  act. 
But  the  law,  having  regard  to  the  infirmity  of  man's  nature, 
admits  evidence  of  such  provocation  as  is  calculated  to  throw  a 
man's  mind  off  its  balance,  so  as  to  show  that  he  committed  the 
act  while  under  the  influence  of  temporary  excitement,  and  thus 
to  negative  the  malice  which  is  of  the  essence  of  the  crime  of 
murder.  It  must  not  be  a  light  provocation;  it  must  be  a  gra¥6 
provocation;  and  undoubtedly  a  dIow  is  regarded  by  the  law  as 
such  a  grave  provocation ;  and,  supposing  a  deadly  stroke  in- 
flicted promptly  upon  such  provocation,  a  jury  would  be  justified 
in  regarding  the  crime  as  reduced  to  manslaughter.  But  if  such 
a  period  of  time  has  elapsed  as  would  be  sufficient  to  enable  the 
mind  to  recover  its  balance,  and  it  appears  that  the  £atal  blow  has 
been  struck  in  the  pursuit  of  revenge,  then  the  crime  will  be 
murder.  In  the  present  instance,  the  evidence  as  to  the  time 
which  had  elapsea  is  left  in  some  uncertainty;  but  sevteval  wit- 
nesses say  it  was  '^  about  ten  minutes."  It  is  for  you  to  form 
your  own  conclusions  as  to  wtiait  took  place  in.  the  interval^  as  to 
which  yon  can  only  draw  inferences  from  the  cironmstances. 
And,  though  there  is  no  express  evidence  oB  a»  renewal  of  the 
aggression*  en  the*  part  of  the  d»oeasad>  (tind  the  e^idflmoa  is 
ramer  against  the  snppoBition,  espeoiaUy*  as-  tke«  prdBonev  did 
not  aectrae  Innv  of  it  atn  tka  tkiia)y  ft  is  beyond'  m  deuibt  that 
he  followed  the  prisoner  with  the  intention.  o£  renawdflEig.  the 
attack,,  and  his  jacket  was  found  off.  It  is  for  you  to  draw 
such  fuferences' from  this  as'yott  tinnk  warmii<ledlbythe^evidfe«iaB. 
Wjcm  come  to  theeonclUsioxy  that^the  prisoner,  after  the  blow  had 
Beenr  given,  had'  time  for  his  Mood  to-  cool,  and  that  when  he 
stopped  on  the  road  he  had  the  intention  in  his  mind  to  use  the 
knua-in  the  event  of  the  deceased  following  him,  and  u4)tered  the 

zz  2 
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Raa«       words  lie  used  with  the  object  of  inducing  the  deceased  to  follow 

*'•  him,  there  would  be  evidence  of  implied  malice  to  sustain  the 

_^*      charge  of  murder.     But  if  you  come  to  the  conclusion  that  the 

1871.        prisoner  had  not  such  intention  in  his  mind,  and  that  he  did  not 

nJ~T\       utter  the  words  with  such  intention,  that  they  were  idle  words  of 

Provocation'-  bravado,  not  of  challenge,  and  that  he  used  the  knife  on  some 

MoMkatyhter,  fresh  and  sudden  provocation  ensuing  from  the  deceased  following 

him  and  renewing  the  assault  upon  him,  then  there  is  evidence  to 

reduce  the  crime  to  manslaughter. 

Verdict — Manslaughter  ;  sentence — -fifteen  years' 

penal  sei'vitude. 


CENTRAL  CRIMINAL  COURT. 

July  15,  16,  17  and  18,  1870. 

(Before  Lord  Chief  Justice  Cockbubn.) 

Rbo.  v.Davitt  and  another,  (a) 

The  Treason  Felony  Act  (11  ^12  Vict.  c.  12)— OveH  acts— Supply- 
ing  a/rms  to  he  used  in  insurrection — Evidence — Jurisdiction. 

Under  the  Treason  Felony  Act  (11  ^  12  Vict.  c.  12),  sendmg  or 
supplying  arms  to  be  used  in  add  of  a  treasonable  confederacy, 
having  for  its  object  the  overthrow  of  the  Queen's  Government,  in 
any  part  of  the  United  Kingdom,  by  force  of  arms,  is  a  sufficient 
overt  act  of  a  conspiracy  to  depose  or  deprive  the  Queen.  And  it 
is  Twt  the  less  so  beca/use  the  arms  a/re  sold,  a/nd  the  motive  of 
the  sale  is  pecuniary  profit,  provided  it  is  knovm  that  they  are 
to  be  used  in  aid  of  insurrection.  Secret  storing  of  arms  and 
sending  them,  under  feigned  addresses,  into  districts  where  the 
confederacy  exists,  with  various  conM/va/nces  to  conceal  tJt^ 
ultimate  destinoMon,  and  with  knowledge  of  tlie  confedera/y,  is 
evidence  of  the  offence.  And  bringing  arms  to  London,  with 
a  view  to  their  transmission  for  suchpwrpose  : 

Held,  a  sufficient  overt  a^t  within  the  jurisdicUon  of  the  Oentral 
Orvminal  Oourt. 

INDICTMENT  under  the  Treason  Felony  Act.  (6)      The  pri- 
soners, Davitt  and  Wilson,  were  indicted  for  that  on  the 
Ist  of  December,  1865,  and  on  divers  days  before  and  after, 

(a)  Reported  by  W.  F.  Finlason,  E»q,  Barrister-at-Law. 

"  ft  12  Viet.  0. 12,  the  "Act  for  the  better  securing  the  Orown  tnd  Qofreni- 


(aJRe 
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they^  toother  with  others   unknown,  did  feloniously  compass        Rm. 
and  devise  to  deprive  and  depose  tiie  Queen  from  her  style  ^' 

and  title  of  the  Imperial  Crown  of  the  United  Kingdom  of  Great  ^^^"^' 
Britain  and  Irelana ;  and  the  said  prisoners  did  utter,  express,  1870. 
and  declare,  by  divers  overt  acts  and  deeds  mentioned,  that  — - 
is  to  say :  (1)  In  order  to  fulfil  their  felonious  purpose,  they  ^''^f_^^^ 
feloniously  did  (a)  conspire  to  levy  war,  insurrection,  and  rebellion  Supphinaarma 
against  the  Queen  within  the  realm ;  (2)  they  did  feloniously  con-  —^viaence, 
spire  to  subvert  the  constitution ;  (3)  to  incite  foreigners,  to  wit, 
citizens  of  the  United  States  of  America  and  persons  resident  in 
America,  to  invade  Ireland ;  (4)  to  become  members  of  a  certain 
society  known  as  the  Fenian  Brotherhood,  having  for  its  object  and 
•design  the  overthrow  of  the  Queen^s  authority  m  Ireland,  and  to 
induce  others  to  be  members ;  (5)  to  prepare  means  whereby  the 
authority  of  the  Queen  in  Ireland  might  be  overthrown ;  (6)  to 
procure  and  provide  large  quantities  of  arms  and  ammunition 
with  intent  to  arm  themselves  and  other  evil  dispo&ed  persons,  to 
raise,  make,  and  levy  insurrection  and  war  against  the  Queen, 
within  the  realm;  (7)  they  did  feloniously  make  and  provide 
large  quantities  of  arms  with  such  intent;  (8)  did  become 
members  of  the  Fenian  Brotherhood,  having  for  its  object  the 
establishment  of  a  republic  in  L-eland ;  (9)  did  become  members 
of  an  unlawful  association,  the  members  of  which  were  required 
to  take  an  unlawful  oath  purporting  to  bind  the  persons  taking 
it  by  force  and  arms  to  make  Ireland  a  republic;  (10)  they — well 
knowing  that  an  unlawful  association  existed  in  Ireland  of  persons 
known  as  Fenians,  having  for  their  object  the  overthrow  of  the 
Queen^B  authority  in  Ireland  and  the  establishment  of  a  republic 
there— did  feloniously,  by  causing  to  be  conveyed  arms  and 
ammunition  into  Ireland,  endeavour  to  aid  and  assist  the  said 
association,  and  to  advance  the  object  thereof;  (11)  they  did 
feloniously  and  unlawfully  conspire  together  to  incite  and  urge 
divers  subjects  of  the  Queen  to  join  and  become  members  of  the 
Fenian  association  having  for  its  object  the  overthrow  of  the 
Queen's  power  in  Ireland,  &c. ;  (12)  they  feloniously  entered  into 
a  treasonable  conspiracy,  and  became  and  were  members  of  the 
Fenian  Brotherhood,  having  for  its  object,  &c.,  and  as  such 
members  did  collect  arms,  and  distribute  sums  of  money,  and 
make  journeys,  and  give  orders  and  directions  to  divers  persons, 
and  did  mutually  aid  and  assist  each  other,  with  the  object  and 
intent  of  advancing  and  effecting  the  felonious  object;'  (13)  they 
did  conspire  in  raising  insurrection  in  Ireland  and  levying  war 

ment  of  the  United  Kingdom,"  8.  8:  **  That  if  any  person  shaU  compass  or  deyise  to 
deprive  or  depose  the  Queen  from  the  style  or  rc^ral  name  of  the  Imperial  Grown  of 
the  United  Kingdom,  or  to  levy  war  against  her,  in  order  by  foroe  or  constraint  to 
compel  her  to  change  her  counsels  or  measures ;  or  to  move  or  stir  any  foreigner  or 
stranger  with  force  to  invade  the  United  Kingdom,  and  such  devioes  or  intentions 
shaU  declare  or  express  by  any  publication,  or  by  any  overt  act  or  deed^  he  shall  be 
guilty  of  felony." 

(a)  No  venue  was  laid  for  the  conspiracy  or  any  of  the  overt  acts,  except  such 
as  is  expressly  stated  in  any  of  them,  nor  was  there  any  aUegation  **  within  the 
jurisdiotioii." 
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R«j.       there ;  (14)  they  did  feloniously  conspire  and  consult  with  dir^iB 
jj  ''•  persons  in  and  about  raising  insurrection  in  Ireland  and  levying 

war  against  the  Queen  ;  (15)  they  conspired  wilih  such 'parsons  to 


1870.  levy  war  against  the  Queen ;  (16)  to  subvert  the  constitution  and 
«,  ""Tiv/  n  government  of  the  realm ;  (1 7)  to  seize  arms  at  Chester^  (18)  they, 
^^rf__  ^"^  with  others,  did  at  divers  places  in  Ireland  meet  together  armed 
Supphfimanns  to  fight  the  peace-officers  of  the  Queen,  and  did  thereby  levy  war 
—Emdmce.  aga^igt  her;  (19)  they  did  aid  and  assist  the  Fenian  Brotheriiood 
in  making  war  against  the  Queen ;  (20)  they  did  come  into  Pad- 
dington  in  the  county  of  Middle8ex,{a)  and  did  make  divers  other 
journeys  in  order  to  aid  in  forwarding  to  Ireland  arms  and 
ammunition,  for  the  purpose  of  fighting  against  the  Queen's 
troops  and  peace-officers,  and  for  the  overthrow  of  her  power 
and  authority  in  Ireland ;  (21)  did  conspire  to  cause  to  be  sent 
large  quantities  of  arms  to  Ireland  with  the  object  of  their  being 
used  in  Ireland  in  feloniously  making  war  against  the  Queen ; 
(22)  did  conspire  to  cause  to  be  sent  to  Leeds  quantities  of  arms 
and  ammunition,  with  the  object  tiiat  they  should  be  sent  to 
Ireland  and  used  there  in  feloniously  making  war  against  the 
Queen  and  fighting  against  her  troops  and  peace-officers ;  (23  to 
'25)  similar,  laving  different  places;  (26)  they  did  conspire  to 
send  to  Padd/m^on,  in  the  cownty  of  Middle8ex,{b)  quantities  of 
arms  and  ammunition,  with  ihe  intent  that  they  should  be 
tsent  to  Ireland,  to  be  used  in  making  war  against  the  Queen,  &c.; 
(27)  they  did  cause  to  be  brought  to  P(idddngt'0n,(c)  in  the  county 
of  Middlesex,  and  within  the  jn/t'isdiction  of  the  Central  Crimiihal 
Court;  and  thei*e  did  have  large  quantities  of  arms  with  the 
intent  and  object  that  they  should  be  used  in  levying  war,  insur- 
rection, and  rebellion  against  the  Queen ;  (28)  they  did  conspire 
that,  with  the  intent  of  aiding  such  object,  such  arms  should  be 
brought  into  Paddington,  Ac,  and  the  said  Wilson  did  bring  the 
said  arms  into  Paddington,  within  the  jurisdiction,  Ac. ;  (29,  30) 
similar;  (31)  did  conspire  to  meet  together  at  Paddington  within 
the  jurisdiction,  for  the  purpose  of  aiding  and  advancing  the 
said  object;  (32)  they  did  for  that  purpose  there  meet  together; 
(33)  they  did  for  that  purpose  go  to  the  Great  Western  fiailway 
Station  at  Paddington,  within  the  jurisdiction,  against  the  peace 
of  the  Queen,  against  her  crown  and  dignity,  and  contrary  to  the 
statute. 

Second  Count. — That  the  prisoners  did  with  divers  others 
feloniously  conspire  to  levy  war  against  the  Queen  in  Ireland,  in 
order  by  force  to  compel  her  to  change  her  measures  and 
councils;  and  the  said  felonious  purpose  did  utter  and  declare 
by  divers  overt  acts  (laying  overt  acts  similar  to  those  in  the 
former  count),  against  the  peace  of  the  Queen,  and  her  crown 
and  dignity,  and  contrary  to  the  statute. 


» 


Not  laid  to  be,  bat  being  within  the  jurisdiction  of  the  court. 
Vide  ante. 


(c)  Vide  supra,     Theae  were  the  more  materiftl  parts  on  irfalch  the  <3aBe  Tedly 
proceeded. 
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Sir  jB.  Collier,  A.Q.,  Sir  /.  Coleridge,  S.&-,  H.  T.  Oale,'Q.€.,        Rm. 
Archibald,  and  Poland,  for  ike  Crown.  »• 

Collins  for  the  prisoner  Wilson.  Djcmx. 

Griffiths  and  Moody  for  the  prisoner  Davitt.  1870. 

Evidence  was  given  as  to  the  existence  and  action  of  the  illegal        — ;, 
association  alluded  to  in  the  indictment  under  the  name  of  the  ^'^^^^'«*y 
I' Fenian  Brotherhood.^'     The  evidence  was  chiefly  that  o£  saiSt/pff/finqanMs 
informer,  who  stated  that  the  object  of  it  was  to  overthrow  the    —  AwAiwy. 
Queen's   government  in  Ireland^  and  to   establish  a  republic* 
Oaths  were  administered  to  the  members  to  take  up  arms  when 
required  for  this  object,  and  measures  were  taken  to  procure  arms 
for  the  purpose.     In  February,  1861,  an  attempt  was  actually 
made  to  take  Chester  Castle.     He  stated  that  he  had  seen  the 
prisoner  Davitt  about  that  time  at  meetings  of  the  brotherhood, 
and  had  seen  him  there  when  the  intended  rising  was  discussed. 

It  was  also  proved  that  the  prisoner  Davitt  had  been  seen  in 
the  company  of  persons  afterwards  convicted  as  members  of  the 
treasonable  brotherhood  referred  to,  and  that  he  had  been  seen 
at  places  frequented  by  American  officers.  Evidence  was  given 
that  the  meeting  of  the  brotherhood  had  continued  to  the  present 
time.  Evidence  was  given  of  attacks  by  insurgents  upon  the 
military  and  police  in  Ireland  during  the  year  1867.  And  there 
was  evidence  that  the  organisation  still  continued. 

With  regard  to  the  complicity  of  the  -prisoners,  the  substance 
of  the^evidence  was  as  follows  : — It  was  proved  that  the  prisoner 
Davitt,  in. October  and  November  last,  was  residing  in  London 
under  the  name  of  Jackson.  In  December  last,  on  the  occasion 
of  the  arrest  of  a  man  suspected  to  be  a  Fenian,  and  convicted 
of  illegally  possessing  arms,  he  tried  to  destroy  a  letter  which  was 
seized  by  the  police  and  proved  to  be  in  the  handwriting  of  the 
prisoner  Davitt.  It  was  dated  from  Glasgow,  but  had  no  signa- 
ture, and  contained  the  passage :  ''  As  to  the  other  affiiir,  I  hope 
you  wiU  not  take  any  other  part  in  it ;  you  are  of  too  much  im- 
portance to  your  family  to  be  spared,  even  at  the  risk  of  allowing 
a  rotten  sheep  to  exist  among  the  flock.  All  care  and  trouble  of 
the  last  twelve  months  will  have  been  in  vain.  Whoever  may  be 
employed  to  do  it,  let  him  not  use  the  pen  we  have  been  sellings 
but  get  another  for  the  purpose.^' 

It  was,  in  effect,  admitted  by  a  witness  called  for  the  defence, 
that  the  terms  '^  flock  ^^  and  '^  family "  meant  the  Fenian 
brotherhood ;  that  "  rotten  sheep  '^  meant  a  traitor  to  it ;  that 
'^  pen  ^^  meant  a  fire-arm.  Another  witness  admitted  buying 
revolvers  from  a  man  named  Monaghan,  the  partner  of  the  prisoner 
Wilson,  and  selling  them  to  various  persons. 

In  January  last  the  prisoner  Davitt  took  a  warehouse  at  Leeds, 
under  the  name  of  Jackson.  He  had  a  warehouseman  named 
Anderson.  The  other  prisoner,  Wilson,  was  a  gun-maker  at 
Birmingham,  in  partnership  with  Monaghan.  Arms  made  by 
him  were  from  time  to  time  taken  to  the  house  of  a  poor  man,  an 
Irishman,  who  had  no  demand  for  them,  and  to  whose  house  tJiey 
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Bao.        were  evidently  carried  for  the  purpose  of  secret  conyeyance.     On 
^'         several  occasions  the  prisoner  Wilson  was  seen  to  fetch  away 

'      parcek  of  arms  thus  disposed  of. 

1870.  On  the  26th  of  March,  when  the  police  had  their  attention 

T  — Fmtm  ^^^^^  ^  *^®  matter,  a  box  was  found  at  the  railway-station 
'^^'Aet—  ^  addressed  to  Wilson  himself,  at  Leeds.  The  box,  being  opened, 
Si^fp^naamu  was  found  to  Contain  arms.  Wilson  went  to  Leeds,  and  there, 
— -AvufeNce.  ^£^jj  Anderson,  the  other  prisoner's  foreman,  went  to  the  station 
to  fetch  away  the  box  of  arms  thus  addressed  to  him;  and 
they  carried  it  to  the  warehouse  of  the  other  prisoner,  Davitt. 
Next  day  Davitt  and  his  men  went  to  the  war^ouse,  and  took 
away  two  casks,  which  were  found  to  be  heavy,  and  carried  them 
to  the  station  of  the  London  and  North- Western  Bailway  Com- 
pany, addressed  to  some  person  in  Lreland,  at  a  place  where  no 
such  person  was  found  to  exist.  Several  other  consignments  of 
arms  were  traced  under  sinukr  circumstances.  Between  the  26th 
of  March,  when  the  attention  of  the  police  was  first  directed  to 
the  matter,  and  the  14th  of  Mav,  when  the  prisoners  were 
arrested  at  the  Greskt  Western  Bailway  Station  in  Paddinffton, 
there  were  fifteen  such  consignments  of  arms— eight  to  LreJand, 
and  six  to  Olasgow  and  other  places;  all  sent  with  false  and 
fictitious  addresses,  and  all  the  addresses  in  the  handwriting  of 
the  prisoner  Davitt,  and  all  the  consignments  coming  originally 
from  the  workshop  of  the  prisoner  Wilson. 

On  the  14th  of  May  Davitt  came  to  London  under  the  name  of 
Mathews,  and  on  that  day  Wilson  was  seen  at  the  station  at 
Birmingham  with  two  parcels,  which  turned  out  to  contain  fifty 
revolvers;  and  at  the  other  station  at  Paddington,  when  he 
arrived,  the  other  prisoner,  Davitt,  was  found  loitering  about  the 
station,  and  said  he  was  waiting  for  a  friend.  On  their  being 
arrested,  his  address,  under  the  name  of  Mathews,  was  found  in 
the  pocket  of  the  other  prisoner,  Wilson;  and  the  sum  of  150?. 
was  found  on  the  person  of  Davitt. 

Such  was  the  substance  of  the  case  against  the  prisoners. 
Oollins,  for  the  prisoner  Wilson,  urged  that  it  was  not  proved 
that  he  had  any  connection  with  the  Fenian  conspiracy,  and  that  it 
was  consistent  with  all  the  evidence  that  he  was  ignorant  of  it, 
and  merely  sold  weapons  to  the  other  prisoner  in  the  way  of 
business,  with  no  idea  of  their  destination. 

O-riffiths,  for  the  other  prisoner,  Davitt,  urged  that  there  was 
no  sufficient  proof  that  he  was  cQunected  with  the  conspiracy,  as 
the  only  evidence  of  it  was  that  of  the  informer,  not  confirmed  ; 
and  that  it  was  consistent  with  the  evidence  that  the  object  of  the 
consignments  was  innocent. 

On  the  part  of  the  prisoners  witnesses  were  called,  one  of 
whom,  however,  proved  that  the  letter  was  in  the  handwriting  of 
the  prisoner  Davitt,  and  gave  it  an  interpretation  applying  to  the 
Fenian  conspiracy.  He,  bowpver,  attempted  an  explanation  of  it 
hy  suggesting  that  it  was  a  copy  of  a  letter  sent  to  Davitt,  and  by 
him  sent  to  the  witness. 
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Sir  B.  OolUer,  A,Ot,,  relied  strongly  on  the  letter  as  proof  of        Baa. 
the  complioity  of  Davitt^  but  nrged  that  these  nomeroas  secret  *^* 

consignments  of  arms — especially  to  Ireland — all  emanating  from        t ' 

the  shop  of  the  prisoner  Wilson^  and  condncted  by  the  other        1870. 
pilaoner,  were  proofs  of  the  compliciiy  of  both  of  them.  ^    "~X>&m# 

CocKBUEN,  C.J.,   to  the  Attomey-Greneral.  —  Supposing  the    '^^2—*^ 
prisoner  Wilson  had  had  nothing  to  do  with  Fenian  desig^s^  but  Su/tplf inarms 
was  willing  to  supply  men  whom  he  knew  to  be  Fenians  with   — -^«««a- 
arms^  although  indifferent  to  the  purposes  for  which  they  might 
be  used^  was  it  contended  that  he  had  conspired  in  the  felony  f 
In  such  a  case  he  would  sell  them  with  a  knowledge  of  his 
customers^  but  without  any  intention  of  his  own  to  aid  in  their 
design.    Would  he  be  liable  to  be  charged  with  complicity  in  the 
felony  f 

Sir  B.  Oollier,  A.Q.,  said  he  apprehended  that  if  the  prisoner 
knew  the  illegal  purpose  for  which  the  arms  were  to  be  used^ 
without  any  further  complicity  on  his  part  than  the  mere  sale^  he 
would  be  guilty  of  felony.  An  accessory  before  the  fact  to  a 
felony  had  been  held  to  be  a  principal.  In  this  case  the  prisoner' 
had  done  more  than  sell  the  arms — ^he  had  gone  to  Leeds  to 
co-operate  with  Davitt  in  using  them. 

CocKBTTBNj  C.J. — It  may  be  so.  (a) 

Afterwards,  at  the  close  of  the  case, 

CocKBURN,  C.J.,  to  the  jury. — ^The  prisoners  are  indicted  for 
what  is  in  substance  high  treason,  though  that  is  not  the  crime  for 
which  they  are  indicted,  as,  under  the  statute,  what  would  before 
have  been  high  treason  is  now  created  an  offence  for  which,  upon 
conviction,  a  lesser  punishment  than  that  of  treason  is  to  be 
iDflicted.  The  substance  of  the  charge  against  the  prisoners  con- 
tained in  this  voluminous  indictment  may  thus  be  stated :  A  con- 
spiracy to  depose  the  Queen  (a  charge  which  would  be  proved  by 
showing  an  attempt  to  depose  her  from  her  State  as  sovereign  in 
any  part  of  her  dominions — as  Ireland),  and  with  that  object  to 
levy  war  ag^st  her.  And  the  overt  acts  relied  upon  in  support 
of  the  conspiracy  are  the  procuring  and  producing  arms  for  the 
purpose  of  being  used  in  the  intended  insurrection  against  the 
royal  authority  in  Ireland.  You  will  have  to  consider,  first, 
whether  arms  were  provided  in  this  country  for  the  purpose  of 
being  sent  to  Ireland  with  the  intention  of  being  used  and 
employed  in  rebellion  there ;  next,  whether  they  were  sent  by  the 
prisoners,  or  either  of  them,  with  the  intention  of  their  being  so 
used  and  employed.  We  have  the  fact  of  the  letter,  proved  to 
be  in  the  handwriting  of  the  prisoner  Davitt,  and  proved  by  a 
witness  for  the  defence  to  refer  to  the  Fenian  conspiracy,  and 
to  traitors  to  it,  and  to  the  use  of  weapons  against  such  traitors. 
We  have  the  fact  of  large  and  repeated  consignments  of  arms 

by  the  defendants  to  false  addresses  and  fictitious  persons  in 

• 

(a)  It  wiU  be  aeeii  that  the  Lord  Chief  Justice,  after  oonsideration— the  case 
oconpying  Beveral  days,  and  there  being  an  adjonmment  after  it  was  conclnded 
before  the  Biimming-Qp---direote4  the  jury  in  accordance  with  this  view  of  the  case. 


v 


.^  ^r  i(li0  oonntiT,  these  arms  odming  from 

Jud  tht  quesuon  natunJly  arises  for  what  puipose  were  aU  tW 
.xui^^iunimJlote;  and  why  were  they  thua  mi^e  ?  not  openly,  b^t 
MK^reSr ;  and  by  laaanB  cff  each  deyioes  and  contnvances.  Ine 
fiu^t  that^strikes  the  mind  meet  forcibly  is»  that  in  all  these  -oases 
Uicre  was  oancealment  and  contrivance,  which  mast  have  been  for 
some  pnrpose.  It  is  for  yon  to  exercise  yoar  own  jadgment  as 
to  whether  it  was  an  innocent  purpose.  In  these  consignments 
both  priscmers  take  part,  and  finally  one  of  ihem  (Wilson) 
comes  to  London,  evidently  to  meet  the  other,  with  his  address, 
under  a  feigned  name,  in  his  pocket,  and  with  fifty  revolvers ; 
and  there,  at  Paddington,  the  ether  prisoner  (Davitt)  actually  is 
to  meet  him.  As  regards  the  prisoner  Davitt,  there  is  positive 
evidence  (that  of  the  mformer)  that  he  was  engaged  in  the  Fenian 
conspiracy.  Whether  the  evidence  is  credible  and  reliable,  and 
how  £Eurit  is  confirmed,  it  is  for  you  to  judge.  There  is  the  letter, 
which  in  terms  appears  to  point  to  this  conspiracy  and  as  to 
which  yon  have  heard  the  explanation,  which  it  is  for  you  to 
judge  of.  If  you  are  not  satisfied,  then  from  the  terms  of  that 
letter  you  may  infer  the  complicity  of  Davitt.  But  tibiat  is  not 
the  whole  evidence ;  and  even  if  you  are  not  satisfied  as  to  the 
evidence  of  the  informer,  and  were  satisfied  with  the  explanation 
as  to  the  letter,  there  would  yet  remain  other  evidence  in  the  case 
fit  for  yon  to  consider.  There  is  the  internal  evidence  afforded 
by  the  natare  of  the  acts  themselves,  laid  as  overt  acts  of  the 
alleged  conspiracy.  When  you  find  men  sending  arms  to  a 
country  in  which  disaffection  and  disloyalty  exist— doing  it 
secretly  and  bv  clandestine  means,  and  under  circumstances  cal- 
culated to  excite  extreme  saspicion  and  distrust — in  the  absence 
of  any  explanations  of  such  conduct,  it  will  not  be  difiicult  to  draw 
your  own  inferences  as  to  the  purpose  and  motive  of  such  conduct. 
No  doubt  it  is  for  the  Crown  to  make  out  their  case ;  but  it  is 
/  often  impossible  to  give  direct  evidence  of  a  man's  motives  or 
intentions  in  a  particular  matter,  and  a  jury  must  often  look  at 
the  act  itself,  and  judge  from  the  nature  of  the  act  as  to  the 
character  of  the  motive;  and  when  you  find  these  clandestine 
consignments  of  arms  to  Ireland,  the  country  where  this 
treasonable  conspiracy  existed,  and  where  it  was  to  be  attempted 
to  effect  its  object,  it  is  for  you  to  form  your  own  judgment  as 
to  the  pwyose  of  these  consignments.  And  if  you  are  satisfied, 
either  from  the  letter  or  from  the  other  facts  proved,  that  the 
purpose  in  sending  these  arms  was  the  furtherance  of  the  Fenian 
conspiracy,  and  that  the  arms  were  intended  to  be  used  in 
subverting  the  Queen's  authority  in  that  country  :  then  although 
you  may  not  be  satisfied  that  the  prisoner  was  at  any  of  me 
•Fenian  meetings,  you  may  draw  your  own  inferences  from  the 
other  facts.  Considering  the  character  of  the  arms,  as  well  as 
the  circumstance  under  which  they  were  sent,  arms  in  a  rough 
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and  unfinished  state,  not  fitted  for  sale  though  just  as  well        Rm. 
capable  of  being  used,  and  bearing  in  mind  the  absence  of  any  ^' 

attempt  at  an  explanation  of  these  things,  it  is  for  you  to  judge  ^^' 
what  is  the  natural  inference  to  be  drawn.  And  if  you  believe  1870. 
that  the  prisoners  sent  these  arms  in  order  that  they  might  be  — - 
used  in  levying  war  against  the  Queen,  then  the  case  is  estab-  '^^^  _  ^"^ 
lished  against  them.  These  remarks  on  the  evidence  in  the  Suppiffimfonm 
case  have  applied  more  particularly  to  the  prisoner  Davitt,  who  —Evidence, 
directed  the  transmission  of  the  arms.  With  regard  to  the 
other  prisoner,  Wilson,  there  can  be  no  doubt  the  arms  were 
made  by  him;  and  if  he  did  no  more  than  make  and  supply 
them,  and  merely  shut  his  eyes  to  their  destination,  that  is  not 
sufficient  to  convict  him.  But  if  you  believe  that,  in  supplying 
the  arms,  he  had  a  knowledge  that  they  were  about  to  be  used 
for  a  traitorous  purpose,  and  with  the  intention  that  they 
should  be  so  used,  then  he  is  involved  with  the  other  prisoner  in 
a  common  guilt.  If  he  was  indeed  ignorant  of  their  destination, 
then  it  would  be  otherwise ;  of  this  you  must  form  your  own 
judgment.  And  if  he,  knowing  the  object,  though  hunself  not 
caring  about  it,  yet,  for  the  sake  of  sordid  gain,  lent  himself 
to  that  object,  he  would  be  guilty.  The  great  question  is, 
whether  the  arras  were  sent  with  the  traitorous  purpose  of 
exciting  insurrection.  If  you  are  satisfied  that  they  were  sent 
for  that  purpose,  then,  tf  both  the  prisoners  knew  of  it,  both  are 
guilty ;  or,  if  not,  then  such  one  of  them  as  knew  of  it.  It  is  neces- 
sary that  an  overt  act  should  have  been  committed  within  the 
jurisdiction  of  this  court,  and  if  you  are  satisfied  that  the  arms 
were  brought  by  the  prisoner  Wilson  to  the  Paddinston  6te;tion 
in  pursuance  of  the  traitorous  object,  then  there  would  Jbe  such  an 
act  within  the  jurisdiction.  Nothing  has  been  proved  to  aeoeunt 
for  the  arms  being  so  brought.  K  you  are  satisfied  that  they 
were  brought  to  be  used  for  the  traitorons  purpose,  and  3iat  one 
prisoner  was  bringing  them  in  concert  with  tlie  other  iot  that 
purpose,  then  they  would  be  botii  guilty  upon  this  indictment, 
for  there  would  be  an  overt  act  by  both  of  them  in  furtheraence  of  a 
common  traitorous  design.  Consider,  then,  whether  the  prisoners, 
or  eitlier  of  them,  sent  these  arms,  and  sent  them  secretly  and  clan- 
destinely, for  the  purpose  of  aiding  the  treasonable  conspiracy. 

Verdict  against  both  prisoners — Ghiilty,{a) 
(a)  Davitt  was  sentenoed  to  fifteen  ye«n*  pMMd  servitude,  and  Wilson  to  eeven. 


Davitt. 


iSSS  c&TMmxL  XAW  casks. 

Rn.  Ireland  snA  other  parte  of  the  ooaatiy,  these  arms  ocnnixig  ^m 
!!.— .  ^®  workshop  of  one  prisoner — ^Wilson— and  eecratly  oonaigned  fco 
^'  fiJse  addresses  in  the  handwriting  of  the  other  prisoner^  Da^ritft. 

1870.  And  the  question  naturally  arises  for  what  purpose  were  all  tbeae 
^^^ — -  consignments ;  and  why  were  they  thus  made  ?  not  opanly,  but 
^*^^1-  secredy ;  and  by  means  df  such  devices  and  contrivances.  The 
Suppling  arms  &ct  that  strikes  the  mind  most  forcibly  is,  that  in  all  these  oases 
—Evidence,  there  was  ooncealinent  and  contrivance^  which  must  have  been  for 
some  purpose.  It  is  for  you  to  exercise  your  own  judgment  as 
to  whether  it  was  an  innocent  purpose.  In  these  consignments 
both  prisoners  take  part,  and  finally  one  of  them  (Wilson) 
comes  to  London,  evidently  to  meet  the  other,  with  his  address, 
under  a  feigned  name,  in  his  pocket,  and  with  fifty  revolvers ; 
and  there,  at  Paddington,  the  ether  prisoner  (Davitt)  actually  is 
to  meet  him.  As  regards  the  prisoner  Davitt,  there  is  positive 
evidence  (that  of  the  mformer)  that  he  was  engaged  in  the  Fenian 
conspiracy.  Whether  the  evidence  is  credible  and  reliable,  and 
how  fur  it  is  confirmed,  it  is  for  you  to  judge.  There  is  the  letter, 
which  in  terms  appears  to  point  to  this  conspiracy  and  as  to 
which  you  have  heard  the  explanation,  which  it  is  for  you  to 
judge  of.  If  you  are  not  satisfied,  then  from  the  terms  of  that 
letter  you  may  infer  the  complici^  of  Davitt.  But  tibiat  is  not 
the  whole  evidence ;  and  even  if  you  are  not  satisfied  as  to  the 
evidence  of  the  informer,  and  were  satisfied  with  the  explanation 
as  to  the  letter,  there  would  yet  remain  other  evidence  in  the  case 
fit  for  yon  to  consider.  There  is  the  internal  evidence  afforded 
by  the  nature  of  the  acts  themselves,  laid  as  overt  acts  of  the 
alleged  conspiracy.  When  you  find  men  sending  arms  to  a 
country  in  which  disaffection  and  disloyalty  exist — doing  it 
secretly  and  by  clandestine  means,  and  under  circumstances  cal- 
culated to  excite  extreme  suspicion  and  distrust — in  the  absence 
of  any  explanations  of  such  conduct,  it  will  not  be  difiicult  to  draw 
your  own  inferences  as  to  the  purpose  and  motive  of  such  conduct. 
No  doubt  it  is  for  the  Grown  to  make  out  their  case ;  but  it  is 
often  impossible  to  give  direct  evidence  of  a  man's  motives  or 
intentions  in  a  particular  matter,  and  a  jury  must  often  look  at 
the  act  itself,  and  judge  from  the  nature  of  the  act  as  to  the 
character  of  the  motive;  and  wihen  you  find  these  clandestine 
consignments  of  arms  to  Ireland,  the  country  where  this 
treasonable  conspiracy  existed,  and  where  it  was  to  be  attempted 
to  effect  its  object,  it  is  for  yon  to  form  your  own  judgment  as 
to  the  ptcrpose  of  these  consignments.  And  if  you  are  satisfied, 
either  from  the  letter  or  from  the  other  facts  proved,  that  the 
purpose  in  sending  these  arms  was  the  furtherance  of  the  Fenian 
conspiracy,  and  that  the  arms  were  intended  to  be  used  in 
subverting  the  Queen's  authority  in  that  country  :  then  although 
you  may  not  be  satisfied  that  the  prisoner  was  at  any  of  tiie 
•Fenian  meetings,  you  may  draw  your  own  inferences  from  the 
other  facts.  Considering  the  character  of  the  arms,  as  well  as 
the  circumstance  under  which  they  were  sent,  arms  in  a  rough 
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and  nnfinisbed  state^  not  fitted  for  sale  though  just  as  well        Rk. 
capable  of  being  used,  and  bearing  in  mind  the  absence  of  any  ^' 

attempt  at  an  explanation  of  these  things,  it  is  for  you  to  judge  ^^' 
what  is  the  natural  inference  to  be  drawn.  And  if  you  believe  1870. 
that  the  prisoners  sent  these  arms  in  order  that  they  might  be  — -, 
used  in  levying  war  against  the  Queen,  then  the  case  is  estab-  '^^"^  J'^'^^ 
lished  against  them.  These  remarks  on  the  evidence  in  the  Suppf^inqamut 
case  have  applied  more  particularly  to  the  prisoner  Davitt,  who  —Evidence, 
directed  the  transmission  of  the  arms.  With  regard  to  the 
other  prisoner,  Wilson,  there  can  be  no  doubt  the  arms  were 
made  by  him;  and  if  he  did  no  more  than  make  and  supply 
them,  and  merely  shut  his  eyes  to  their  destination,  that  is  not 
sufficient  to  convict  him.  But  if  you  believe  that,  in  supplying 
the  arms,  he  had  a  knowledge  that  they  were  about  to  be  used 
for  a  traitorous  purpose,  and  with  the  intention  that  they 
should  be  so  used,  then  he  is  involved  with  the  other  prisoner  in 
a  conmion  guilt.  If  he  was  indeed  ignorant  of  their  destination, 
then  it  would  be  otherwise ;  of  this  you  must  form  your  own 
judgment.  And  if  he,  knowing  the  object,  though  himself  not 
caring  about  it,  yet,  for  the  sake  of  sordid  gain,  lent  himself 
to  that  object,  he  would  be  guilty.  The  great  question  is, 
whether  the  arms  were  sent  with  the  traitorous  purpose  of 
exciting  insurrection.  If  yon  are  satisfied  that  they  were  sent 
for  that  purpose,  then,  if  both  the  prisoners  knew  of  it,  both  are 
guilty ;  or,  if  not,  then  such  one  of  them  as  knew  of  it.  It  is  neces- 
sary that  an  overt  act  should  have  been  committed  wxUiin  the 
jurisdiction  of  this  court,  and  if  you  are  satisfied  that  the  arms 
were  brought  by  the  prisoner  Wilson  to  the  Paddinston  station 
in  pursuance  of  the  traitorous  object,  then  there  would  -be  such  an 
act  within  l^e  jurisdiction.  NoUiing  has  been  proved  to  aeoeunt 
for  the  arms  being  so  brought.  K  you  are  satisfied  that  they 
were  brought  to  be  used  for  the  traitorous  purpose,  and  that  one 
prisoner  was  bringing  them  in  concert  with  the  other  for  that 
purpose,  then  they  would  be  botii  guilty  upon  this  indictment, 
for  there  would  be  an  overt  act  by  both  of  th«m  in  furthensaoe  of  a 
common  traitorous  design.  Consider,  then,  whether  the  prisoners, 
or  eitlier  of  them,  sent  these  arms,  and  sent  them  secretly  and  clan- 
destinely, for  the  purpose  of  aiding  the  treasonable  conspiracy. 

Verdict  against  both  prisoners — Ouilty.(a) 
(a)  Davitt  was  sentenoed  to  flfto«B  yecn*  pMMd  servfivda,  and  Wilson  to  «0veii. 
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OXFORD  CIRCUIT. 

Stafford  Spbino  Assizes,  1871. 

Ma/rch  l&th. 

(Before  Mr.  Justice  Montague  Smith.) 

Reg.  V,  Mary  Ann  Williams,  (a) 

Oonceahnent  of  birth — Identification  of  body  of  child. 

In  order  to  convict  a  woman  of  attempting  to  conceal  the  birth  of 
her  child,  a  dead  body  must  be  found,  cmd  identify  as  thai  of 
the  child  of  which  she  is  alleged  to  have  been  delivered. 

A  woman,  apparently  pregnant,  while  staying  at  a/n  inn  at  Stafford, 
received  by  post,  on  the  28th  of  August,  1870,  a  Rugby  news- 
paper,  with  the  B/ugby  posUnark  upon  U.  On  the  sa/me  day  h&r 
appearance  and  the  state  of  her  room  seemed  to  indicate  that  she 
had  been  delivered  of  a  chUd,  She  left  for  Shrewsbury  next  morn- 
•  ing,  caanrying  a  pa/rcel.  That  afternoon  a  pa/rcel  was  found  in  a 
wanling-room  at  Stafford  station.  It  was  the  dead  body  of  a 
newly 'bom  child,  wrapped  in  a  Rugby  Gazette  of  Augxust  27  th, 
1870,  bearing  the  Bnlgby  postm^a/rk.  There  is  a  railway  from 
Stafford  to  Shrewsbury,  but  no  proof  was  given  of  the  woman 
having  been  al  Stafford  Station  : 

Held  that  this  evidence  was  insufficient  to  identify  the  body  found  as 
the  child  of  which  the  woman  was  said  to  have  been  delivei*ed,  and 
would  not,  therefore,  justify  her  cowniction  for  concealment  of  birth. 

THE  prisoner  was  indicted  for  unlawfully  concealing  the  birth 
of  her  female  child  on  the  29th  of  August,  1870. 

Harrington  and  Fulford  for  the  prosecution. 

Motteram  and  You/ng  for  the  de&nce. 

On  the  25th  of  August  the  prisoner  engaged  a  bedroom  and 
private  sitting-room  at  the  Eagle  Inn,  Stafford.  She  appeared 
to  be  then  in  an  advanced  state  of  pregnancy.  On  the  28th  of 
August  she  received  a  letter  and  a  newspaper,  ea.ch  bearing  the 
Rugby  postmark.  A  witness  proved  the  posting  of  these  to  the 
prisoner  from  Rugby  at  the  end  of  August.  The  newspaper  was 
one  of  two  published  at  Rugby.     That  morning  the  laQdlady, 

(a)  Reported  by  John  Roib,  Esq.,  Barrister^mt-Law. 
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visiting  her^  foand  her  pale^  ill^  and  diminished  in  -size^   and        Rw. 
observed  stains  upon  the  carpet,  which  had  been  washed  by  ^' 

the  prisoner,   who  had  also  emptied  the  chamber  vessel  her-       °'"^'°' 
self.     In  answer  to  the  questions  of  the  landlady,  the  prisoner        1871. 
denied   that   she  had  been   delivered,   and    accounted   for  the        — - 
appearances  by  saying  that  she  was  subject  to   menstrual   dis-      Binhr-^  ^ 
orders.     An  after-birfch  was  found  in  the  watercloset  of  the  inn.      Evidence, 
The  prisoner  left   the   ^' Eagle''   on  the   29th   of   August,   at 
ten  a.m.,  for  Shrewsbury.     She  carried  a  parcel  with  her  under 
her  cloak.     In  the  afterLoon  of  the  same  day  a  parcel  was  found 
in  the  closet  of  the  ladies'  waiting-room  at  Stafford  Railway 
Station.     It  was  the  dead  body  of  a  newly-born  female  child, 
wrapped  in  a  Rughy  Oaaette  of  Saturday,  August  27th,  and  parts 
of  the  Daily  Telegraph  of  June  2, 1870.     Proof  of  the  facts  above 
stated  having  been  given,  his  Lobdship  inquired  whether  it  was 
proposed  to  offer  any  further  evidence  to  identify  the  body  of  the 
child,  saying,  ''The  body  is  found  in   this   closet  at   Stafford 
station,  to  which  a  great  number  of  persons  have  access.     The 
prisoner  is  not  shown  to  have  been  there ;  and  the  only  evidence 
is  that  the  dead  child  was  wrapped  in  a  Rughy  Gazette,  which  had 
gone  through  the  Rugby  post-office  on  a  certain  date.     But  all 
the  newspapers  sent  from  Itugby  on  that  day  would  bear  the  same 
postmark.     It  is  quite  consistent  with  the  evidence  adduced  that 
some  one  other  than  the  prisoner  might  have  wrapped  up  a  body 
and  left  it  in  the  waiting-room." 

HaHngton  intimated  that  he  was  unable  to  give  further  proof 
of  the  identification  of  the  child. 

Montague  Smith,  J.,  to  the  jury. — ^It  is  impossible  to  proceed 
with  this  case.  The  gist  of  the  offence  charged  in  the  indictment 
is  the  concealment,  by  the  prisoner,  of  the  d&B^  body  of  her  child. 
The  evidence  as  to  the  identification  of  the  body  does  not  seem 
to  me  sufficient.  A  man  cannot  be  convicted  of  murder  unless 
the  corpse  of  the  murdered  person  is  found,  otherwise  the  prisoner 
charged  might  be  executed,  and  the  individual  supposed  to  have 
been  kiUed  by  him  proved  to  be  in  fact  living.  So  in  the  present 
case,  the  chHd  of  which  the  prisoner  is  said  to  have  been  de- 
livered may,  at  this  moment,  be  somewhere  alive.  I  must  direct 
yon  to  return  a  verdict  of  not  guilty* 

Verddct  accordingly. 
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OXFORD  CIRCUIT. 

Stafford  Spbing  Assizss,  1871. 

March  17  th. 
(Befoi^  Mr.  Juatice  Moktaquk  Sjcith.). 

Ueq.  V,  Ekha  Batb^  Fanny  Bailbt,  and  Eliza  ANSu)w.(a) 

Evidence — Confession— ^Inducement — Concealment  of  birth. 

A.,  being  queeticned  by  a  paUee  eons^hh  aieut  the  aonaeahnenb  of  a 

birth,  g(we  an  amstoer  which  oafneed  the  offiemr  to  say  to  her,  "  li 

might  be  better  for  you  to  tell  the  truth  emd  not  a  lie" 
Beld,  that  a  farther  sta/bement  me^  by  A,  t&  the  policeman,  afimt 

the  abovs  inducement'  wata  inadmdesible  On  emStonce  against  her, 

as  not  being  free  and  voluntary. 
A.  was  taken  into  custody  the  same  day,  pUoeed  with  fttio  OMoni" 

plices,  B.  amd  C,  amd  charged  imth  concealment  of  birth.     Ml 

three  then  made  sixitemenis. 
Held,  thai  those  m^ade  by  B.  and  C.  could  not  be  deemed  to  be 

affected  by  the  previous  indacemsmt  to  A,,  a/nd  were,  Uterefore, 

admviseible  against  B\  attd  C,  respectively,  although  that  made  by 

A,  was  not  so. 
The  prisoners  were  sent  for  trial,  but  before  their  cormnMal  they 

received  the  formed  coAMon  from^  the  m^Ji/gistraite  as  to  anything 

they  nvight  wish  to  say.     Whereupon  A.  made  a  statement  whid^ 

was  taken  down  vn  writing,  ae*  usmi,  and  attached  to  the  depe* 

sMonsT 
Held,  that  this  latter  statement)^  cf  As.  m/ight'  he  read  mb  the  triab  as 

mridenoe^  aga/inet  herself. 
Mere  proof  thai  a  woman  was  delivered  of  a  child  and  ailowed  two 

others  to  take  away  its  body  : 
Held,  insufficient  to  sustain  an  indictment  against  her  for  conceal" 

ment  of  birth. 

INDICTMENT  alleged  that  Emma  Bate  was  delivered  of  a 
female  child  on  the  15th  of  September,  1870,  at  the  pariah 
of  Cannock,  and  that  the  said  Emma  Bate  and  Fanny  Bailey  and 
Eliza  Anslow  afterwards,  to  wit,  on  the  same  day,  ui^awfolly  and 
secretly  did  cast  and  throw  the  dead  body  of  the  said  child  down 

(a)  Beported  by  John  Robi^  Esq.,  Banistei^^it-Law. 
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and  into  a  certain  pit  shaft  there,  and  did  thereby  then  and  there 
unlawfully  and  secretly  dispose  of  the  dead  body  of  the  said     ^^ 
female  cluld,  and  endeavour  to  conceal  the  birth  thereof.  orans. 

Warren  for  the  prosecution.  

A.  Young  for  the  prisoners  Babe  and  Anslow.  ^^^' 

A  policeman,  caDed  as  a  witness  on  bdbalf  of  the  prosecution,    

said:  ''I  went  to  the  house  of  the  prisoner  Bailey.     I  said  I   Cbn/e 
wished  her  to  tell  me  about  the  child  tiiat  had  been  made  away  ^'^*'^!ir*  ^^ 
with.     She  said  '  It's  all  nonsense,  the  people  want  hanging  tibat 
set  the  report  about,  it  was  only  a  four  months^  child — we  bunrt 
the  child  and  threw  it  into  Hednesford  Pool.'     I  said, '  it  might 
be  better  for  you  to  tell  the  truth  and  not  a  lie.' " 

Young  here  objected  that  any  statement  by  Bailey  afber  the 
constable  had  so  spoken  to  her  could  not  be  admissible  in 
evidence,  as  it  would  not  have  been  freely  and  voluntarily  made  : 
(Archbold's  Pleading  and  Evidence  in  Criminal  Cases,  16th  edit, 
p.  208).  Reg.  v.  Kingston  (4  C.  A  P.  387)  resembled  the  present 
case,  the  words  which  were  therein  held  to  exclude  any  subsequent 
statement  being  ^*  You  had  better  tell  all  you  know;" 

Wcurren,  contra^  cited  Beg.  v.  Ja/rma  (L.  Rep.  1  C.  C.  R.  96 ; 
37  L.  J.  N.  S.  1,  M.  C),  for  the  judgment  of  Kelly,  C.B. ;  but 
admitted  that  the  judgment  of  Willes,  J.,  was  rather  adverse  to  him. 

Montague  Skith,  J. — I  think,  on  referring  to  the  numerous 
cases,  that  the  weight  of  authority  is  against  you^  and  that  the 
ftirther  statement  of  the  woman  cannot  be  received. 

The  witness  continued:  ^I  afterwards  went  to  Wimblebury, 
near  Hednesford.'  Bate  lived  here.  I  said,  I  want  you  on  a 
diai^  of  concealing  the  birth  of  a  child  some  time  ago;  She 
said,  ^  This  is  all  untrue,  the  child  was  not  above  three  or  four 
months  old,  and  was  bom  into  a  pot  of  boiling  water,  and  was 
taken  away  by  Mrs.  Anslow  and  Mrs.  Bailey,  but  I  don't  know 

where  it  was  put I  never  knew  that  I  was  in  the  &mily 

way.'  I  then  took  her  and  Bailey  into  custody.  Bailey  was  out- 
side then.  I  took  them  to  Hednesford  police  station*  I  went 
and  searched  with  another  witness,  a&d  in  an  old  coal-pit  shaft 
near  Hednesford,  we  found  the  dead  body  of  a  child  wrapped 
in  an  old  bag,  and  a  brick  and  a  piece  of  coal  tied  round  its 
middle.  I  afterwards  i;etumed  to  ^le  police  station,  where  the 
three  prisoners  then  were,  and  I  was  present  when  they  were  all 
together.     They  made  statements — ^" 

Young  objected  that  these  statements  also  were  inadmissible,  as 
the  inducement  held  out  to  Bailey  in  the  first  instance  pervaded 
the  whole  matter,  and  was  doubtless  communicated  by  her  to  the 
others. 

MoNTAouB  Smith,  J. — I  do  not  think  it  could  affect  the  other 
two  prisoners ;  but  it  will  still  exclude  anything  said  by  Bailey. 

The  constable  proceeded  :  "Anslow  said,  in  the  presence  of  the 
others,  '  You  know  I  did  not  touch  the  child,  but  I  went  with 
Mrs.  Bailey  to  put  it  down  the  pit.' " 

A  doctor  proved  that  the  body  found  in  the  pit  was  that  of 
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Bu.        a  fally-developed   child.     The  probability  was  that  it  had  not 
''•         breathed. 
nmnoM,  At  the  close  of  the  case  for  the  prosecution^  the  officer  of  the 

court  was  about  to  read  the  written  statements  of  the  prisoners 

^^^^'        made  before  the  committing  magistrate ;  but  the  learned  counsel 

Evi€km»^    for  the  defence  submitted  that  that  made  by  Bailey  could  not  be 

CMmfessun—  received.     It  must  be  assumed  that  she  continued  to  be  influenced 

^'^^^^J^'^/at  the  time  of  making  it  by  the  original  invitation  to  confess 

from  the  police-constable^  notwithstanding  the  caution^  if  any, 

given  by  the  magistrate. 

MoNTAauB  Smith^  J. — The  caption  of  the  statement  attached  to 
the  depositions  contains  the  caution.  [His  Lordship  read  it] .  It 
is  drawn  from  the  section  of  the  Act  of  Parliament,  which  was 
framed  for  the  very  purpose  of  dispelling  from  the  prisoner's 
mind  any  hope  or  fear  excited  by  a  promise  or  threat,  (a) 

Yomig.-^It  is,  however,  necessary  to  prove  that  the  caution 
was  given.     It  is  merely  a  printed  form. 

MoNTAonJB  Smith,  J. — ^It  must  be  presumed  that  the  caution 
on  the  depositions  had  been  actually  given ;  but  I  will  allow  the 
fact  to  be  formally  proved  by  a  witness  present  at  the  committal 
of  the  prisoners.    The  statement  of  Bailey  is  admissible. 

The  statement  was  read,  but  it  did  not  affect  the  prisoner 
Bate,  and 

Yowng  submitted  that  no  case  had  been  made  out  against  her. 
MoNTAauB  Smith,  J. — ^No ;  she  does  not  appear  to  have  been 
oonoemed  in  the  dispoaal  of  the  body. 

Warren. — The  only  evidence,  certainly,  is  that  she  admits 
having  been  delivered  of  a  child,  and  does  not  know  what  has 
become  of  it. 

MoNTAGUB  Smith,  J. — That  will  not  do.  You  must  show  that 
the  child  was  taken  away  at  her  request  or  privity.  She  says  it 
was  taken  right  away,  and  she  does  not  know  where  it  was  put. 
That  is  her  own  statement ;  and  there  is  no  other  evidence  against 
her.     I  think,  therefore,  there  is  no  evidence  agrainst  Bate. 

His  Lobdship  directed  the  acquittal  of  Bate,  and  the  jury  found 
the  other  prisoners  also 

Not  guiUy. 

(a)  11  ft  12  Yiot.  0.  42  (Jeryis*  Act),  a.  18. 
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No.  I. 

Indictment  against  the  Governor  of  a  CoUmy  for  the  proclamation  of 
Martiai  Law,  and  for  acta  done  whiUt  each  Proclamation  wcu  in 
foree.{a) 

MIDDLESEX,)  The  juron  for  our  Lady  the  Queen  upon  their  oath 
to  wit.  ^  preeent,  that  heretofore,  to  wit,  in  the  eleventh  and 
twelfth  years  of  the  reign  of  His  late  Majesty  King  William  the  Third,  an  act 
of  Parliament  was  made  and  passed  for  the  purpose  of  hearing  and  deter- 
mining in  the  Court  of  King's  Bench  in  England  any  oppressions,  crimes, 
and  offences  done  and  committed  after  the  1st  day  of  August,  17(>(),  by 
any  governor,  lieutenant  governor,  deputy  governor,  or  commander-in-chief 
of  any  plantation  or  colony  within  His  then  Majesty's  dominions  beyond 
the  seas.  And  that  the  said  act  of  Parliament  was  intituled  **  An  Act  to 
punish  Governors  of  Plantations  in  this  Kingdom  for  Grimes  by  them 
committed  in  the  Plantations."  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  heretofore,  to  wit,  on  the  22nd  day  of 
June,  in  the  year  of  our  Lord  1802,  in  the  forty-second  year  of  the  reign 
of  His  late  Majesty  King  George  the  Third,  an  act  of  Parli&ment  was  made 
and  passed  for  the  purpose  of  extending  the  provisions  of  the  said  act  of 
Parliament  so  made  and  passed  in  the  eleventh  and  twelfth  years  of  the 
reign  of  His  late  Majesty  King  William  the  Third.  And  that  the  said 
act  of  Parliament  so  noade  and  passed  in  the  forty-second  year  of  the  reign 
of  His  late  Majesty  King  George  the  Third  was  intituled  '*  An  Act  for  the 
trying  and  pimishing  in  Great  Britain  Persons  holding  Publick  Employ- 
ments for  (fences  committed  Abroad."  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that,  on  the  13th  day  of  October, 
in  the  year  of  our  Lord  1865  (and  long  before),  E.  J.  £.  was  a  person 
employed  in  the  service  of  Her  present  Majesty  Queen  Victoria  in  a  civil 
and  n^itary  station  out  of  Great  Britain,  to  wit,  in  the  island  of  Jamaica, 
and  that  the  said  E.  J.  E.,  being  so  employed  as  aforesaid,  and  whilst  he 
BO  employed  as  aforesaid,  unlawfully  intending  to  aggrieve  and  oppress 


(a)  TbxB  indiotment  whs  presented  to  the  grand  jury  of  the  Courts  of  Middleaez  on 
the  8tb  day  of  June,  1868,  and  returned,  after  a  charge  to  them  from  tbe  senior  puime 
judge  (Justice  Blackburn),  marked  '*  No  true  bill.**  The  indictment  was  carefully 
prepared,  and  underwent  discussion  at  a  conference  of  tbe  counsel  engaged  for  the 
DToaeetttioa,  via.:  Sir  R.  P.  Collier,  Q.C.,  Mr.  Fit^amos  Stephen,  Q.O.,  Mr.  Edwaixl 
T.  £.  Besley  {drsf tunaa),  and  Mr.  J.  Home  Payne. 

YOL.  XI.  a 
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Precedents,  divers  subjects  of  Her  said  Majesty  in  the  said  island  of  Jamaica  within 

^    I  his  said  command,  on  the  said  13tli  day  of  October,  in  the  year  aforesaid,  at 

'_'  Head  Quarters  House,  in  the  city  of  Kingston,  in  the  said  island  of  Jamaica, 

Indictment  to  wit,  in  the  county  of  Middlesex,  under  colour  of  his  said  station,  unlaw- 

against  the  fully  and  oppressively  did  make  and  issue  a  certain  illegal  and  oppressive 

governor  of  a    proclamation.     Which   said  proclamation  was  in  the  words  and  figures 
colony  for  the   T  n      .        .  i    .  .    ,  '^  ^ 

proclamation     f oUowmg,  that  is  to  say  : 

of  martial  law,  "  Jamaica  S.  S. 

and  for  acta  "  Victoria,  by  the   Grace  of  God  of  the  United  Kingdom  of  Great 

done  whilst  Britain   and    Ireland    Queen,    and    of    Jamaica    Supreme    Lady, 

ti^n  was  in""*"  Defender  of  the  Faith, 

force.  "  To  all  our  loving  subjects : 

'*  Whereas,  we  are  certified  of  the  committal  of  grievous  trespasses  and 
felonies  within  the  parish  of  St.  Thomas  in  the  East  of  this  our  island  of 
Jamaica,  and  have  reason  for  expecting  that  the  same  may  be  extended  to 
the  neighbouring  parishes  of  the  county  of  Surry  of  our  said  island,  we 
do  hereby,  by  the  authority  to  us  committed  by  the  laws  of  this  our 
island,  declare  and  announce  to  all  whom  it  may  concern  that  martial  law 
shall  prevail  throughout  the  said  county  of  Surry,  except  in  the  city  and 
parish  of  Kingstown,  and  that  our  military  forces  shall  have  all  power  of 
exercising  the  rights  of  belligerents  against  such  of  the  inhabitants  of  the 
said  county,  except  as   aforesaid,    as   our  military  forces  may  consider 
opposed  to  our  Government  and  the  well-being  of  our  loving  subjects. 
"  Given   at  Head   Quarter  House,  Kingston,  on  the  thirteenth    day 
of  October,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-five,  and  in  the  twenty-ninth  year  of  our  reign. 
"  Witness  His   Excellency  E.  J.  E.,  Esquire,   Captain    General    and 
Govemor-in-Ohief  in  and  over  our  said  island  of  Jamaica  and  other 
the  territories  thereon  depending  in  America,  Governor  and  Oom- 
mander-in-Chief  of  the  colony  of  British  Honduras,  Chancellor  of 
our  said  island  of  Jamaica,  and  Vice-Admiral  of  the  same. 
"  By  His  Excellency's  command,  "  E.  E. 

E.  J.,  Governor's  Secretary." 

In  manifest  violation  of  the  liberties  of  Her  Majesty's  said  subjects,  to  the 
great  perversion  of  public  justice,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

Second  count. — And  the  jurors  aforesaid^  upon  their  oath  aforesaid,  do 
further  present  that,  after  the  making  and  passing  of  the  said  several 
acts  of  Parliament  in  the  first  count  of  this  indictment  mentioned,  the  said 
E.  J.  E.  was  Captain-General  and  Govemor-in-Chief  in  and  over  a  certain 
colony  within  Her  Majesty's  dominions  beyond  the  seas,  to  wit,  the  island 
of  Jamaica ;  and  that  whilst  the  said  E.  J.  E.,  was  such  Governor  as  afore- 
said, to  wit,  on  the  14th  day  of  October,  in  the  year  of  our  Lord  1865, 
and  on  divers  other  days  between  the  day  last  mentioned  and  the  13th  day 
of  November  in  the  same  year,  the  said  E.  J.  E.,  so  being  such  Governor 
as  aforesaid,  did  unlawfully  and  oppressively  cause  and  procure  the  said 
illegal  and  oppressive  proclamation  in  the  said  first  count  mentioned  and 
set  forth  to  be  published  and  maintained  in  full  force  and  effect  within  the 
county  of  Surry,  in  the  said  island  of  Jamaica,  except  the  city  and  parish 
of  Kingston  in  the  said  island  as  aforesaid,  for  a  long  space  of  time,  to  wit, 
thirty  days,  to  the  great  perversion  of  public  justice,  to  the  great  damage 
of  all  the  liege  subjects  of  our  said  Lady  the  Queen  within  the  said  island, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
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Third  count, — ^And  the  jurois  aforesaid,  upon  their  oath  aforesaid,  do     PrecedaUs, 
further  present,  that  after  the  making  and  passing  of  the  said  several  acts         71    T 

of  Parliament  in  the  first  count  of  this  indictment  mentioned,  the  said         L 

E.  J.  £.  was   detain   General,   and   Qoyemor-in-Chief    in  and   over  a  Indiotment 
certain  colony  within  Her  Majesty's  dominions  beyond  the  seas,  to  wit,  against  the 
the  island  of  Jamaica,   and   that   whUst  the   said   E.  J.  E.  was  such  f^^^^i'^^Jbe 
Governor  as  aforesaid,  to  wit,  on  the  14  th  day  of  October,  in  the  year  of  p^i^natioiT 
our  Lord  1865,  and  on  divers  other  days,  between  that  day  and  the  Idth  of  martial  law, 
day  of  November,  in  the  year  aforesaid,  certain  pretended  and  unlawful  and  for  acts 
courts-martial  assembled  in  divers  parts  of  the  county  of  SuiTy,  in  the  said  ^^^^  whilst 
island  of  Jamaica,  not  being  within  the  parish  and  city  of  Kingston,  in  J|^^  w»b^™*" 
the  said  island ;  and  that  certain  unlawful  and  pretended  courts-martial  foroe. 
so  assembled  as  aforesaid  proceeded  to  hear  and  determine  divers  grave 
charges  against  divers  liege  subjects  of  our  said  Lady  the  Queen,  and  that 
the  said  unlawful  and  pretended  courts-martial  so  assembled  as  aforesaid 
proceeded  to  adjudge  and  sentence  divers  liege  subjects  of  our  said  Lady 
the  Queen  to  divers  cruel  and  unlawful  punishments,  to  wit,  flogging  and 
imprisonment.     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that,  on  the  said  14th  day  of  October,  in  the  year  afore- 
said, and  on  divers  other  days  between  the  said  day  last  mentioned  and 
the  13th  day  of  November,  in  the  year  aforesaid,  the  said  E.  J.  E.  had  full 
knowledge  and  notice  of  the  said  unlawful  acts  of  the  said  pretended 
courts-martial  as  aforesaid.     And  it  became  and  was  the  duty  of  the  said 
E.  J.  E.,  as  such  Governor  as  aforesaid,  to  prohibit  and  prevent  the  carrying 
out  of  the  said  sentences  of  the  said  pretended  courts-martial  and  the 
infliction  of  the  said  unlawful  punishments.     And  that  during  all  the  time 
aforesaid  the  said  E.  J.  E.  had  full  authority  and  power  as  such  Governor 
as  aforesaid  to  prohibit  and  prevent  the  said  carrying  out  of  the  sentences 
aforesaid  and  the  said  inflictions  of  the  unlawful  ponishments  as  aforesaid. 
And  that  the  said  E.  J.  E.  unlawfully  then  and  there,  to  wit,  in  the  county 
of  Middlesex,  during  all  the  times  as  aforesaid,  so  being  such  Governor  as 
aforesaid,  and  so  having  authority  and  power  as  aforesaid,  did  not  and 
would   not  prohibit  and  prevent  the   carr3'ing  out  of   the  said   illegal 
sentences  as  aforesaid,  and  the  said  unlawful  punishments  as  aforesaid, 
but  wholly  neglected  and  refused  so  to  do,  contrary  to  his  said  duty  as 
such  Governor  as  aforesaid,  to  the  great  damage  of  divers  Hege  subjects  of 
our  said  Lady  the  Queen  as  aforesaid,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 

Fourth  count. — And  the  jiu'ors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that,  after  the  making  and  passing  of  the  said  several  acts 
of  Parliament  in  the  first  count  of  this  indictment  mentioned,  to  wit,  on 
the  13th  day  of  October,  in  the  year  aforesaid,  to  wit,  in  the  county  of 
Middlesex,  the  said  E.  J.  E.,  then  being  Captain  General  and  Govemor-in- 
Chief  in  and  over  a  certain  colony  within  Her  Majesty's  dominions  beyond 
the  seas,  to  wit,  the  island  of  Jamaica,  did,  in  the  exercise  of  his  said  office, 
make  and  issue  a  certain  proclamation,  and  which  said  proclamation  was 
and  is  in  the  words  and  figures  following,  that  is  to  say : — 

**  Jamaica  8.  S. 
"Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain    and    L^land   Queen,    and    of    Jamaica    Supreme    Lady, 
Defender  of  the  Faith, 
"  To  all  our  loving  subjects  : 

"  Whereas,  we  are  certified  of  the  committal  of  grevious  trespasses  and 
felonies  within  the  parish  of  St.  Thomas  in  the  East  of  this  our  island  of 
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Prtctdenu.  Jamaica,  and  hare  reason  fbr  expeetmg  that  the  same  may  Ve  extended  to 

^r~l  the  neighboaring  parishes  of  the  ooanty  of  Sony  of  our  said  islaad,  we 

L'  do  hereby,  by  the  authority  to  us  committed  by  the  laws  of  this  our 

Indictment  island,  declare  and  announce  to  all  whom  it  may  concern  that  martial  law 

agauut  the  shall  prevail  throughout  the  said  county  of  Surry,  except  in  the  city  and 

governor  of »    parish  of  Kinffston,  and  that  our  military  forces  shall  hare  all  power  of 
ooioiiv  Top  tbo   ^  o  ^  ^ 

procUmatfon    exercising  the  rights  of  belligerents  against  such  of  the  inhabitants  of  the 

of  martial  law,  said   county,   except  as   aforesaid,   as  our  military  forces  may  con»ilor 
and  for  acts      opposed  to  our  Government  and  the  well  being  of  our  loving  subjeote. 
^^^'h  ^r^juna-        "  ^^^®°  *^  ^®^  Quarters  House.  Kingston,  on  the  tyrteenth  day 
tkoi  wts  fai  ^^  October,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

force.  ftiid  sixty-five,  and  in  the  twenty-ninth  year  of  our  reign. 

"Witness,  his  Excellency  E.  J.  E.  Esquire,  Captain  General  and 
Govemor-in-Ohief  in  and  over  our  said  island  of  Jamaica  and  other 
the  territories  thereon  depending  in  America,  Governor  and  Com- 
mander-in-Chief  of  the  colony  ol  British  Honduras,  Ohancellor  of 
our  said  island  of  Jamaica,  and  Viee-Adimiral  of  the  same, 
''  By  His  Excllency 's  oommand,  "  £.  E. 

E.  J.,  Gbvemor's  Secretary." 

And  the  jurors  aforesaid,  upon  their  oath  aloreeaid.  do  further  present, 
that  the  said  E.  J.  E.,  in  pursuance  of,  and  under  and  by  virtue  of  the 
said  proclamation,  did  declare  that  mariaal  law  should  prevail  throughout 
the  said  county  of  Surry,  in  the  said  proclamation  mentioned,  except  in 
the  city  and  parish  of  Kingston,  therein  mentioned,  and  did  pix)fess  to 
empower  the  military  forces  of  our  saad  Lady  the  Queen  then  and  there 
being,  to  exercise  the  rights  of  belligerents  against  such  of  the  inhabitants 
of  the  said  county,  except  as  therein  and  hereinbefore  mentioned,  as  the 
said  military  forces  might  consider  opposed  to  the  Government  of  our  said 
Lady  the  Queen,  and  the  well-being  of  her  subjects.  And  the  jurors 
*  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
E.  J.  E.,  then  and  there  being  sfich  Governor  as  aforesaid,  and  whilst  he 
was  such  Governor  as  aforesaid,  to  wit,  on  the  1 7th  day  of  October,  in  the 
year  aforesaid,  to  wit,  in  the  coxmty  of  Middlesex,  unlawfully,  oppressively, 
and  without  any  lawful  or  reasonable  authority  whatsoever,  and  under  the 
false  colour  and  pretence  of  acting  under  and  in  accordance  with  the  said 
proclamation,  and  under  and  by  virtue  of  the  laws  then  and  there  in 
force,  did  cause  and  procure  one  G.  W.  G.  to  be  taken  into  custody  and 
imprisoned  for  a  long  space  of  time,  to  wit,  for  two  hours  at  a  certain 
place,  not  being  within  the  district  within  which  martial  law  had  so  been 
declared  and  proclaimed,  but,  on  the  contrary,  in  a  certain  place  excepted 
from  the  operation  of  the  said  proclamation,  and  the  said  martial  law,  to 
wit,  in  the  parish  of  Elingston  aforesaid,  and  that  the  said  E.  J.  £.,  so 
then  being  such  Governor  as  aforesaid,  and  whilst  he  was  such  Governor 
afterwards,  to  wit,  on  the  18th  day  of  October,  in  the  year  aforesaid, 
unlawfully,  oppressively,  and  without  any  lawful  or  reasonable  authority 
whatsoever,  and  under  the  false  colour  and  pretence  of  acting  under  and  in 
accordance  with  the  said  proclamation,  and  under  and  by  virtue  of  the 
laws  then  and  there  in  force,  did  cause  and  procure  the  said  G.  W.  G.  to 
be  unlawfully  and  forcibly  removed  and  conveyed  from  and  ook  of  the 
said  parish  of  Kingston,  where  he  then  was,  into  and  upon  a  certain  ship 
called  the  Wolvmney  and  unlawfully  and  oppressively  did  cause  the  said 
G.  W.  G.  to  be  unlawfully  kept,  detained,  and  imprisoned,  on  board  the 
said  ship  for  a  long  space  of  time,  to  wit,  for  three  days,  and  to  be 


iinlawftQly,  wTongfally,  and  oppressrrely,  wit!boai  any  lawful  onihority  in 

that  behalf,  carried  on  board  the   aadd   ship   from   the   said  parish   of        ^T^T 

Kingston,  to  a  certain  place  called  Morant  Bay,   in   the  parish   of   St.         

Thomas-in-the-East,  in  the  said  island  of  Jamaica.     And  that  the  said  IndictmeDi 
E.  J.  £.,  so  then  being  such  Gbvemor  as  aforesaid,  and  whilst  he  was  against  the 
such  Governor  afterwards,  to  wit,  on  the  20th  day  of  October,  in  the  year  ^i^^J^^J^r^^he 
aforesaid,  unlawfully,  oppressively,  and  without  any  lawful  or  reasonable  proolunation 
authority  whatsoever,  and  under  the  false  colour  and  pretence  of  acting  of  martial  law, 
under  and  in  accordance  with  the  said  proclamation,  and  under  and  by  <^d  for  aots 
virtue  of  the  laws  then  and  there  in  force,  did  cause  and  procure  the  said  ^^  TmJjm* 
G.  W.  G.  to  be  unlawfully,  and  forcibly  removed  and  conveyed  from  and  ^j^^  ^^  jjj 
out  of  the  said  ship  called  the   WolveinrUt  where  he  then  was,  and  to  be  fozw. 
delivered  into  the  custody  of  one  A.  A.  N.,  then  acting  as  Brigadier- 
General  in  command  of  certain  military  forces  of  our  said  Lady  the  Queen 
at  Morant  Bay  aforesaid,  and  to  be  imprisoned  at  Moraint  Bay  aforesaid, 
and  to  be  kept,  and  detained  so  imprisoned  for  a  long  space  of  time,  to 
wit,  for  three  days,  to  the  great  injuiy,  oppression,  and  damage,  of  the 
said  G.  W.  G.,  and  against  the  peace  of  our  said  Lady  the  Qneen,  her 
crown  and  dignity. 

Fifth  C(mn<.^*And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  E.  J.  E.,  being  so  employed  in  such  station 
as  aforesaid,  unlawfully  intending  to  injure,  prejudice,  and  oppress  on,e 
G.  W.  G.,  then  being  in  the  said  parish  and  city  of  Kingston,  afterwards 
and  whilst  he  was  so  employed  as  aforesaid,  to  wit,  on  the  17th  day 
of  October,  a.  d.  1865,  to  wit,  in  the  county  of  Middlesex,  unlawfully, 
oppressively,  and  without  any  reasonable  or  lawful  cause  whatsoever, 
under  colour  of  his  said  station,  did  cause  and  procure  the  said  G.  W.  G. 
to  be  taken  into  custody,  and  imprisoned  and  to  be  kept  and  detained  so 
imprisoned  for  a  long  space  of  time,  to  wit,  for  two  hours  in  the  said 
parish  and  city  of  Kingston  in  the  said  island  of  Jamaica,  and  other 
wrongs  to  the  said  G.  W.  G.,  then  and  there  did,  to  the  great  injury, 
oppression,  and  damage  of  the  said  G.  W.  G.,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity. 

Siosth  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  E.  J.  £.,  being  so  employed  in  such  station 
as  aforesaid,  and  whilst  he  was  so  employed  as  aforesaid,  unlawfully 
intending  to  injure,  prejudice,  and  oppress  one  G.  W.  G.,  afterwards, 
to  wit,  on  the  18th  day  of  October,  in  t^e  year  of  our  Lord  1865,  to  wit, 
in  the  county  of  Middlesex,  unlawfully,  oppressively,  and  without  any 
reasonable  or  lawful  cause  whatsoever,  under  colour  of  his  said  station, 
did  cause  and  procure  the  said  G.  W.  G.  to  be  forcibly  removed  and 
conveyed  from  and  out  of  the  said  parish  and  dty  of  Kingston,  where  he 
then  was,  into  and  upon  a  certain  ship,  to  wit.  Her  Majesty's  ship 
Wolverim,  and  there  to  be  imprisoned  and  to  be  kept  and  detained  so 
imprisoned  for  a  long  space  of  time,  to  wit,  for  three  days,  and  to  be 
carried  in  the  said  ship  from  the  said  parish  and  city  of  Kingston  to 
Morant  Bay  in  the  parish  of  St.  Thomas-in-the-East  in  the  said  island  of 
Jamaica,  and  other  wrongs  to  the  said  G.  W.  G.  then  and  there  did, 
to  the  great  injury,  oppression,  and  damage  of  the  said  G.  W.  G.,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

iSeverUh  coutU. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 

further  present,  that  the  said  E.  J.  £.,  being  so  employed  in  such  station 

.  as  aforesaid,   and   whilst  he  was  so  employed  as   aforesaid,   unlawfully 

intending  to  injure,   prejudice,   and  oppress  one  G.  W.  G.,  afterwards, 
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Precedents,     to   wit,    on  the  20th  day  of  October,  in  the  year  of  our  Lord   1865, 
^7~r         to  wit,  in  the  county  of  Middlesex,  unlawfully  and  oppressively,  under 

I.'        colour  of  his  said  station,  did  cause  and  procure  the  said  G.  W.  G.  to 

Indictment  be  forcibly  removed  and  conveyed  from  and  out  of  Her  Majesty's  ship 
against  the  Wolverine  into  the  custody  of  one  A.  A.  N.  then  acting  as  Brigadier- 
governor  of  a  Qeneral  in  command  of  certain  military  forces  at  Morant  Bay  in  the 
proclamation^  said  island  of  Jamaica,  and  to  be  imprisoned  at  Morant  Bay  aforesaid, 
of  martial  law,  and  to  be  kept  and  detained  so  imprisoned  for  a  long  space  of  time, 
and  for  acts  to  wit,  for  thi-ee  days,  and  other  wrongs  to  the  said  G.  W.  G.  then 
done  whilst  ^j^^  there  did,  to  the  great  injury,  oppression,  and  damage  of  the  said 
tion  was  in  G.  W.  G.,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
foree.  and  dignity. 

Eighth  count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  E.  J.  E.,  being  so  employed  in  such  station 
as  aforesaid,  and  whilst  he  was  so  employed  as  aforesaid,  unlawfully 
intending  to  injure,  prejudice,  and  oppress  one  G.  W.  G.,  afterwards,  to 
wit,  on  the  21st  day  of  October,  in  th«5  year  of  our  Lord  1805,  to  wit,  in 
the  county  of  Middlesex,  unlawfully  and  oppressively,  under  colour  of  his 
said  station,  did  cause  and  procure  the  said  G.  W.  G.  to  be  taken  into 
custody  before  a  certain  illegal,  and  oppressive  tribunal,  to  wit,  a  pre- 
tended court-martial,  composed  of  two  ofiScers  of  Her  Majesty's  Naval 
Service,  and  one  officer  of  Her  Majesty's  Army,  then  and  there  to  answer 
and  defend  himself  upon  certain  grave  charges,  to  wit.  high  treason  and 
rebellion  against  our  said  Lady  the  Queen.  And  that  the  said  pretended 
tribunal  did  hold  a  pretended  court,  and  did  conduct  the  proceedings 
before  the  same,  in  contravention  of  the  laws  then  and  there  in  force,  and 
of  the  rules  of  natural  justice,  and  did  find  the  said  G.  W.  G.  to  be  guilty 
of  the  charges  aforesaid,  and  did  adjudge  the  said  G.  W.  G.  to  suffer 
certain  punishment,  and  that  the  said  E.  J.  E.,  well  knowing  the  premises, 
and  being  such  Governor  as  aforesaid,  did  unlawfully  authorise,  approve, 
ratify,  and  sanction  the  said  unlawful  and  oppressive  acts  then  and  there 
done  and  committed  by  the  said  illegal  tribunal,  to  the  great  injury, 
oppression,  and  damage  of  the  said  G.  W.  G.,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity. 

Ninth  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  E.  J.  E.,  being  so  employed  in  such  station 
as  aforesaid,  and  whUst  he  was  so  employed  as  aforesaid,  afterwards,  to  wit, 
on  the  23rd  day  of  October,  in  the  year  of  our  Lord  1865,  to  wit,  in  the 
county  of  Middlesex,  unlawfully  and  oppressively,  and  intending  to  injure 
one  E.  G.  B.,  did  cause  and  procure  the  said  B.  G.  B.  to  be  taken  into 
custody  at  a  certain  place,  to  wit,  Vere,  in  the  county  of  Middlesex,  in  the 
said  island  of  Jamaica,  which  said  place  was  not  within  the  district  within 
which  martial  law  had  been  declared  and  proclaimed  under  the  colour  and 
pretence  of  the  said  proclamation  in  the  first  count  of  this  indictment  set 
forth,  and  unlawfully  did  cause  and  procure  the  said  B.  G.  B.,  so  being  in 
such  unproclaimed  place  as  aforesaid,  to  be  forcibly  removed  and  conveyed 
from  and  out  of  the  said  place  into  a  certain  other  place,  to  .wit,  Morant 
Bay,  in  the  said  county  of  Surry,  in  the  said  island  of  Jamaica,  which  said 
other  place  was  within  the  district  within  which  martial  law  had  been 
declared  and  proclaimed  under  the  colour  and  pretence  of  the  said 
proclamation  as  aforesaid,  and  there  to  be  delivered  into  the  custody  of 
certain  officers  and  soldiers,  and  there  to  be  unlawfully  imprisoned  and 
detained  for  a  long  space  of  time,  to  wit.  for  fifty-five  days,  and  other 
wrongs  to  the  said  B.  G.  B.,  then  and  there  did,  to  the   great  injury, 
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oppression,  and  damage  of  the  said  B.  G.  B.,  and  against  the  peace  of     Precedents. 
our  said  Lady  the  Queen,  her  crown  and  dignity.  ^^  j 

Tenth  count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do         !_ 

further  present,  that  the  said  E.  J.  E.,  so  being  such  (Governor  as  aforesaid,  Indictment 
and  so  being  employed  as  aforesaid  afterwards,  and  whilst  he  was  such  agwna*  *lio 
Governor,  and  whilst  he  was  so  employed,  to  wit,  on  the  23rd  day  of  foig^  f^^  ^he 
October,  in  the  year  aforesaid,  in  and  upon  one  B.  G.  B.,  in  the  peace  of  proclamation 
God  and  our  said  Lady  the  Queen  then  and  there  beingi  unlawfully  and  of  martial  law, 
under  colour  of  his  said  oflBce  and  employment,  did  make  an  assault,  and  ^^^  for  ^** 
him  the  said  B.  G.  B.  falsely,  unlawfully  oppressively,  and  against  the  fu"^  proolama- 
will  of  the  said  B.  G.  B.,  and  against  the  laws  then  and  there  in  force,  ^^^n  was  in 
and  without  any  legal  warrant  or  authority,  did  imprison,  and  detain  for  force, 
the  space  of  sixty  days,  and  other  wrongs  to  the  said  B.  G.  B.  then  and 
there  did,  to  the  great  damage  of  the  said  B.  G.  B.,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Eleventh  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  £.  J.  £.,  being  so  employed  in  such  station 
as  aforesaid,  and  whilst  he  was  so  employed  as  aforesaid,  afterwards,  to 
wit,  on  the  23rd  day  of  October,  in  the  year  of  our  Lord  1865,  to  wit,  in 
the  county  of  Middlesex,  unlawfully,  and  oppressively,  and  intending  to 
injure  one  A.  P.,  did  cause  and  procure  the  said  A.  P.  to  be  taken  into 
custody  at  a  certain  place,  to  wit,  Vere,  in  the  county  of  Middlesex,  in  the 
said  island  of  Jamaica,  which  said  place  was  not  within  the  district  within 
which  martial  law  had  been  declared  and  proclaimed  under  the  colour 
and  pretence  of  the  said  proclamation  in  the  first  count  of  this  indictment 
set  forth,  and  unlawfully  did  cause  and  procure  the  said  A.  P.,  so  being  in 
such  unproclaimed  place  as  aforesaid,  to  be  forcibly  removed  and  conveyed 
from  and  out  of  the  said  place  into  a  certain  other  place,  to  wit,  Morant 
Bay,  in  the  said  county  of  Surry,  in  the  said  island  of  Jamaica,  which 
said  other  place  was  within  the  district  within  which  martial  law  had 
been  declared  and  proclaimed,  under  the  colour  and  pretence  of  the  said 
proclamation  as  aforesaid,  and  there  to  be  delivered  into  the  custody  of 
certain  officers  and  soldiers,  and  there  to  be  unlawfully  imprisoned  and 
detained  for  a  long  space  of  time,  to  wit,  for  eight  days,  and  other  wrongs 
to  the  said  A.  P.  then  and  there  did,  to  the  great  injury,  oppression, 
and  damage  of  the  said  A.  P.,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

Twelfth  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  E.  J.  £.,  so  being  such  Governor  as  aforesaid, 
and  so  being  employed  as  aforesaid,  afterwards,  and  whilst  he  was  such 
Governor,  and  whilst  he  was  so  employed  as  aforesaid,  to  wit,  on  the 
23rd  day  of  October,  in  the  year  aforesaid,  in  and  upon  A.  P.,  in  the  peace 
of  God  and  our  said  Lady  the  Queen  then  and  there  being,  unlawfully 
and  under  colour  of  his  said  office  and  employment,  did  ma£e  an  assault 
and  him  the  said  A.  P.,  falsely,  unlawfully,  and  oppressively,  and  against 
the  will  of  the  said  A.  P.,  and  against  the  laws  then  and  there  in  force, 
and  without  any  legal  warrant  or  authority,  did  imprison,  and  detain,  for 
the  space  of  twelve  days,  and  other  wrongs  to  the  said  A.  P.  then  and 
there  did,  to  the  great  damage  of  the  said  A.  P.,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 

Thirteenth  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  E.  J.  E.,  whilst  he  was  such  Governor 
and  whilst  he  was  so  employed  as  aforesaid,  to  wit,  on  the  4th  day  of 
November  in  the  year  aforesaid,  in  and  upon  the  said  A.  P.,  unlawfully, 
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PrtadentM,    and  oppressively,  and  under  colour  of  bis  said  office  and  employment,  did 
rz    Z        make  an  assault  and  Mm,  the  said  A.  P.,  did  beat,  flog,  woujid,  and 

L'        ill-treat,  and  other  wrongs  to  the  said  A.  P.  then  and  there  did,  to  the 

Indictment       great  damage  of  the  said  A.  P.,  and  against  the  peace  of  our  said  Lady 
against  the       the  Queen,  her  crown  and  dignity. 

©olon^f'r  the       Fourteenth  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesud, 

proolamation     ^^  further  present,  that  the  said  £.  J.  E.,  being  so  employed  in  such 

of  martial  law,  station  as  aforesaid,  and  wMlst  he  was  so  employed  as  aforesaid,  s^terwardM, 

and  for  acts      to  wit,  on  the  28rd  day  of  October,  in  the  year  of  our  Lord  I860,  to  wit, 

BQoh  rod**      ^  ^^®  county  of  Middlesex,  unlawfully,  and  oppressively,  and  intending  to 

tion  was  in       injure  one  B.  M.,  did  cause  and  procure  the  said  B.  M.  to  be  taken  into 

foroe.  custody  at  a  certain   place,  to  wit,  Vere,   in  the  county  of  Middlesex, 

in  the  said  island  of  Jamaica,  which  said  place  was  not  within  the  distriot 

within  which  martial  law  had  been  declared  and  proclaimed  under  the 

colour  and  pretence  of  the  said  proclamation  in  the  first  count  of  this 

indictment  set   forth,   and  unlawfully  did  cause  and  procure  the  said 

B.  M.,  so  being  in  such  unprodaimed  place  as  aforesaid,  to  be  forcibly 

removed  and  conveyed  from  and  out  of  the  said  place  to  a  certain  other 

place,  to  wit,  Morant  Bay,  in  the  said  county  of  Surry,  in  the  said  island 

of  Jamaica,  which  said  other  place  was  within  the  district  within  which 

martial  law  had   been   declared   and  proclaimed  under  the  colour  and 

pretence  of  the  said  proclamation  as  aforesaid,  and  there  to  be  delivered 

into  the  custody  of  certain  officers  and  soldiers,  and  there  to  be  unlawfully 

imprisoned  and  detained  for  a  long  space  of  time,  to  wit,  for  eight  days,  and 

other  wrongs  to  the  said  B.  M.  then  and  there  did,  to  the  great  injury, 

oppression,  and  damage  of  the  said  B.  M..  and  against  the  peace  of  our 

said  Lady  the  Queen,  her  crown  and  dignity. 

Fifteenth  count.— ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  E.  J.  E.,  whilst  he  was  such  Governor  as 
aforesaid,  and  whilst  he  was  so  employed  as  aforesaid,  to  wit,  on  the 
2drd  day  of  October,  in  the  year  aforesaid,  under  colour  of  his  said  office 
and  employment,  in  and  upon  B.  M.,  in  the  peace  of  God  and  our  said 
Lady  the  Queen  then  and  there  being,  unlawfully  did  make  an  assault, 
and  him,  the  said  B.  M.,  falsely,  unlawfully,  oppressively*  and  against  the 
will  of  the  said  B.  M.,  and  against  tlie  laws  then  and  there  in  foroe,  and 
without  any  legal  warrant  or  authority,  did  imprison  and  detain  for  the 
space  of  twelve  days,  and  other  wrongs  to  the  said  B.  M.  then  did,  to  the 
great  damage  of  the  said  B.  M.,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

Sixteenth  count. — And  the  jurors  aforesaid,  upon  their  oath  afoiosaid,  do 
further  present,  that  the  said  E.  J.  E.,  whilst  he  was  such  Governor  as 
aforesaid,  and  whilst  he  was  so  e^nployed  as  aforesud,  afterwards,  to  wit, 
on  the  4th  day  of  November,  in  the  year  aforesaid,  under  colour  ol  his 
said  office  and  employment,  in  and  upon  the  ssdd  B.  M.  unlawfully  and 
oppressively  did  make  an  assault,  and  him,  the  said  B.  M.,  unlawfully  did 
beat,  flog,  wound,  and  ill-treat,  and  other  wrongs  to  the  said  B.  M.  then 
and  there  did,  to  the  great  damage  of  the  said  B.  M.,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Seventeenth  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  that  the  said  E.  J.  E.,  being  so  employed  in  such 
station  as  aforesaid,  and  whUst  he  was  so  employed  as  aforesaid,  after- 
wards, to  wit,  on  the  21flt  day  of  October,  a.d.  1865,  to  wit,  in  the  county 
of  Middlesex,  unlawfully  and  oppressively,  and  intending  to  injure  one 
r.  A.  B,  v.,  did  cause  and  procujpe  the  s^  F.  A.  B.  T.  tp  be  taken  into 
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custody  at  a  certain  place,  to  wit,  Kingston,  in  the  said  county  of  Surry,     Precedents. 

in  the  said  island  of  Jamaica,  which  said  place  was  not  within  the  district         

within  which  martial  law  had  been  declared  and  proclaimed,  under  the  '^' 

colour  and  pretence  of  the  said  proclamation  in  the  first  count  of  this  indictment 
indictment   set   forth,   and   unlawfully  did  cause  and  procure  the  said  against  the 
F.  A.  B.  v.,  so  being  in  such  unproclaimed  place  as  aforesaid,  to  be  governor  of  a 
forcibly  removed  and  conveyed  from  and  out.  of  the  said  place  into  a  ^^^^^J  for  the 
certain  other  place,  to  wit,  Upp**  Camp,  in  the  said  county  of  Surry,  ^r^Stew, 
in  the  said  island  of  Jamaica,  which  said  other  place  was  within  the  and  for  acts 
district  within  which  martial  law  had  been  declared  and  proclaimed,  under  done  whilst 
the  colour  and  pretence  of  the  said  proclamation  aa  aforesaid,  and  there  to  sj^cb  proclama- 
be  delivered  into  the  custody  of  certain  officers  and  soldiers,  and  there  to  ^^^^^ 
be  unlawfuUy  imprisoned  and  detained  for  a  long  space  of  time,  to  wit,  for 
twenty-one  days,  and  other  wrongs  to  the  said  F.  A.  B.  V.  then  and  there 
did,  to  the  great  injury,  oppression,  and  damage  of  the  said  F.  A.  B.  V., 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Eighteenth  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  E.  J.  £.,  whilst  he  was  such  Governor  as 
aforesaid,  and  whilst  he  was  so  employed  as  aforesaid,  to  wit,  on  the 
21st  day  of  October,  in  the  year  aforesaid,  under  colour  of  his  said  office 
and  emplojnoaent,  in  and  upon  F.  A.  B.  V.,  in  the  peace  of  Qod  and 
our  said  Lady  the  Queen  then  and  there  being,  unlawfully  did  make  an 
assault,  and  him,  the  said  F.  A.  B.  V.,  falsely,  unlawfully,  oppressively, 
and  against  the  will  of  the  said  F.  A.  B.  V.,  and  against  the  laws  then 
and  there  in  force,  and  without  any  legal  warrant  or  authority,  did 
imprison  and  detain  for  the  space  of  twenty-one  days,  and  other  wrongs  to 
the  said  F.  A.  B.  V.  then  did,  to  the  great  damage  of  the  said  F.  A.  B.  V., 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Nineteenth  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  £.  J.  £.,  being  so  employed  in  such 
station  as  aforesaid,  and  whilst  he  was  so  employed  as  aforesaid  after- 
wards, to  wit,  on  the  1st  day  of  November,  a.d.  1865,  to  wit,  in  the 
county  of  Middlesex,  unlawfully  and  oppressively,  and  intending  to  injure 
one  8.  L.,  did  cause  and  procure  the  said  S.  L.  to  be  taken  into 
custody  at  a  certain  place,  to  wit,  Montego  Bay,  in  the  county  of 
Oomwall,  in  the  said  island  of  Jamaica,  which  said  place  was  not  within 
the  district  within  which  martial  law  had  been  declared  and  proclaimed, 
under  the  colour  and  pretence  of  the  said  proclamation  in  the  first  count 
of  this  indictment  set  forth,  and  unlawfully  did  cause  and  procure  the  said 
8.  L.,  BO  being  in  such  unproclaimed  place  as  aforesaid,  to  be  forcibly 
removed  and  conveyed  from  and  out  of  the  said  place  into  a  certain  other 
place,  to  wit,  Morant  Bay,  in  the  said  county  of  8urry,  in  the  said  island 
of  Jamaica,  which  said  other  place  was  within  the  district  within  which 
martial  law  had  been  declared  and  proclaimed,  under  the  colour  and 
pretence  of  the  said  proclamation  as  aforesaid,  and  i^ere  to  be  delivered 
into  the  custody  of  certain  officers  and  soldiers,  and  there  to  be  unlawfully 
imprisoned  and  detained  for  a  long  space  of  time,  to  wit,  for  thirty-six 
days,  and  other  wrongs  to  the  said  8.  L.  then  and  there  did,  to  the  great 
injury,  oppression,  and  damage  of  the  said  8.  L.,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 

Twentieth  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  £.  J.  £.,  whilst  he  was  such  Governor  as 
aforesaid,  and  whilst  he  was  so  employed  as  aforesaid,  to  wit,  on  the 
Ist  day  of  November,  in  the  year  aforesaid,  under  colour  of  his  said  office 
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Precedents,     and  employment,  in  and  upon  8.  L.,  in  the  peace  of  God  and  oixr  said 
JT~r        Lady  the  Queen  then  and  there  beiag,  unlawfully  did  make  an  assault, 
'  and  him,  the  said  S.  L.,  falsely,  unlawfully,  oppressively,  and  against  the 

Indictmeot  will  of  the  said  S.  L.,  and  against  the  laws  then  and  there  in  force,  and 
against  the  without  any  legal  warrant  or  authority,  did  imprison  and  detain  for  the 
governor  of  a  gpace  of  thirty-eight  days,  and  other  wrongs  to  the  said  S.  L.  then  did,  to 
proclaination*  *^®  great  damage  of  the  sa^d  S.  L.,  and  against  the  peace  of  our  said  Lady 
of  martial  law,  the  Queen,  her  crown  and  dignity. 

and  for  acta  Twenty-first  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 

done  whilst  ^^  further  present  that  the  said  E.  J.  E.,  at  the  time  of  the  commission  of 
tiwi  waTin  *"  *^®  offences  and  misdemeanors  hereinafter  in  this  count  mentioned,  was  a 
force.  person  employed  in  the  service  of  our  said  Lady  the  Queen  out  of  Great 

Britain,  and  then  was  Captain-General  and  Govemor-in-Ohief  in  and  over  the 
island  of  Jamaica,  and  other  the  territories  thereon  depending  in  America, 
and  then  was  Gt)vemor  and  Commander-in-Chief  of  the  colony  of  British 
Honduras,  and  Chancellor  of  the  said  island  of  Jamaica,  and  Vice- Admiral 
of  the  same.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  E.  J.  £.,  not  regarding  his  duty  in  that 
behalf,  unlawfully  and  maliciously  devising  and  intending  to  oppress 
divers  of  the  liege  subjects  of  our  said  Lady  the  Queen  then  residing 
and  being  in  the  said  island  of  Jamaica,  did,  on  the  17th  day  of  October, 
in  the  yeap  aforesaid,  and  on  divers  other  days  and  times  between 
that  day  and  the  22nd  day  of  December,  in  the  year  aforesaid,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  unjustly,  unlawfully,  maliciously, 
and  oppressively,  under  colour  of  his  said  office  and  employment,  and 
contrary  to  the  laws  of  the  realm,  cause  and  procure  divers  of  Her 
Majesty's  liege  subjects  then  inhabiting  the  said  island,  to  wit,  one 
G.  W.  G.,  one  A.  P.,  one  B.  M.,  one  B.  G.   B.,  one  S.  L.,  and  one 

F.  A.  B.  v.,  and  divers  other  persons,  to  be  illegally  and  without  sufficient 
warrant  in  that  behalf  arrested  and  imprisoned,  contrary  to  the  said  laws, 
and  did  unlawfully  and  maliciously,  and  under  colour  of  his  said  office 
and  emplojrment,  contrary  to  the  said  laws,  cause  and  procure  the  said 

G.  W.  G.  and  divers  other  persons  to  be  brought  to  trial  before  a  certain 
unlawful  and  pretended  tribunal  upon  certain  grave  charges,  and  unlaw- 
fully, knowingly,  and  oppressively,  and  contrary  to  his  duty  in  that 
behalf,  did  sanction  by  his  authority  the  findings  and  sentences  of  the  said 
unlawful  and  pretended  tribunal  upon  the  tiiids  of  the  said  persons,  and 
did  unlawfully,  maliciously,  and  under  colour  of  his  said  office  and  employ- 
ment, cause  and  procure  the  said  A.  P.  and  B.  M.  to  be  falsely  imprisoned 
and  detained  for  many  days,  and  to  be  xmlawfully  flogged,  beaten,  and 
punished  respectively,  they,  the  said  A.  P.  and  B.  M.,  at  the  time  they 
were  so  flogged,  beaten,  and  punished  as  aforesaid,  not  having  been  tried 
for  any  offence  before  any  tribunal  whatsoever,  nor  charged  with  any 
offence  whatsoever,  and  did  unlawfully  and  maliciously,  and  under  colour 
of  his  said  office  and  emplojrment,  and  contrary  to  the  laws  then  and  there 
in  force,  cause,  procure,  and  induce  the  officers  commanding  the  troops  of 
our  said  Lady  the  Queen,  and  the  said  troops  then  being  in  the  island  of 
Jamaica,  to  treat  divers  large  numbers  of  the  hege  subjects  of  our  said 
Lady  the  Queen  then  inhabiting  the  said  island  of  Jamaica  as  alien 
enemies,  and  did  cause  and  procure  the  said  liege  subjects  as  aforesaid  to 
be  cruelly  oppressed,  wounded,  and  beaten,  and  did  cause  and  procure 
divers  houses  and  other  property  of  divers  of  the  said  liege  subjects 
situate  in  the  said  island  of  Jamaica  to  be  burnt  and  destroyed,  wiljiout 
any  sufficient  cause  or  justification  for  the  same,  and  under  colour  of  his 
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said  office  and  employment  did  unlawfully,  maliciously,  and  oppressively    Precedent*. 

cause  and  procure  the  said  B.  G.  B.,  F.  A.  B.  V.,  and  S.  L.,  liege  subjects         

of  our  said  Lady  the  Queen  as  aforesaid,  to  be  unlawfully  imprisoned  for  a         __' 
long  space  of  time,  to  wit,  for  many  days,  without  the  said  B.  G.  B.,  indictment 

F.  A.  B.  v.,  and  S.  L.,  being  brought  to  trial  for  any  offence,  and  did  against  the 
cause  and  procure  the  said  B.  G.  B,  and  S.  L.  to  be  unlawfully  and  governor  of  a 
oppressively  imprisoned   and  detained,   to  wit,   in   the  custody  of  one  oolonyfor  the 
A.  A.  N.  for  a  long  space  of  time  after  the  said  A.  A.  N.  and  others,  then  ^f  martial  law 
being  officers  of  the  troops  of  our  said  Lady  the  Queen,  had  duly  certified  and  for  acts 
and  made  known  to  the  said  E.  J,  E.  that  the  said  E.  G.  B.  and  8.  L.  done  whilst 
could  not  legally  be  detained  by  them.     To  the  great  damage  of  the  said  ^"n^ ^J^J^*" 

G.  W.  G.,  the  said  A.  P.,  the  said  B.  M.,  the  said  E.  G.  B.,  the  said  S.  L.,  [q^q^^ 
the  said  F.  A.  B.  V.,  and  the  said  liege  subjects  of  our  said  Lady  the 
Queen,  in  contempt  of  our  said  Lady  the   Queen  and   her  laws.     In 
manifest  violation  of  the  liberties   of  the   subjects   of  our  said  Lady 

the  Queen.  To  the  great  perversion  of  public  justice.  In  breach  and 
violation  of  the  duty  of  his  said  office  as  such  Governor  and  officer 
as  aforesaid,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 


No.  II. 
Indictment  for  presenting  a  False  Cheque. 

MIDDLESEX,)  The  jurors  for  our  Lady  the  Queen  upon  their  oath 
^'i  to  wit.  )  present,  that  B.  F.  P.  did,  on  the  17th  day  of 
February,  a.d.  1868,  unlawfully,  knowingly,  and  designedly,  falsely  pretend 
to  n.  H.  and  G.  H.,  carrjring  on  business  in  partnership  as  tailors,  imder 
the  name  and  style  of  Messrs.  H.  Brothers,  that  he,  the  said  B.  F.  P., 
had  then  authority  to  draw  a  certain  cheque,  to  wit,  a  cheque  for  the 
sum  of  lOZ.  sterling  upon  the  Wilts  and  Dorset  Banking  Company,  in 
the  city  of  Bath,  in  the  county  of  Somerset,  and  that  a  sum  of  10/. 
sterling,  belonging  to  him,  the  said  B.  F.  P.,  was  then  in  the  possession 
of  the  said  Banking  Company,  and  that  a  sum  of  10/.  sterling  was 
then  payable  and  could  be  paid  by  the  said  Banking  Company  on  the 
credit  and  on  the  account  of  the  said  B.  F.  P.  as  soon  as  an  order  in 
writing,  signed  by  the  said  B.  F.  P.,  authorising  the  said  Banking 
Company  to  make  such  pa3anent,  should  be  presented  at  the  place  of 
business  of  the  said  Banking  Company  at  Bath,  in  the  said  county  of 
Somerset ;  and  that  a  certain  paper  writing,  in  the  proper  handwriting  of 
the  said  B.  F.  P.,  was  a  good  and  valid  order  for  the  payment  of  10/. 
sterling  and  of  the  value  of  10/.  sterling,  and  that  a  certain  banker's 
cheque,  bearing  a  stamp  of  1^.,  and  filled  up  for  a  sum  of  10/.  sterling  was 
a  good  and  valid  security  for  the  sum  of  10/.  sterling,  and  of  the  value  of 
10/.  sterling ;  and  that  a  certain  cheque,  which  was  then  written  and  made 
by  the  said  B.  F.  P.  upon  one  of  the  printed  and  stamped  forms  of  the 
Wilts  and  Dorset  Banking  Company,  and  which  said  cheque  was  then 
addressed  to  the  said  Banking  Company,  at  their  place  of  business,  in  the 
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Pnee€knt8.    city  of  Bath,   in  the  said  county  of  Somerset,  and  which  said  cheque 
'    Zl        purported  to  be  an  order  upon  the  said  Banking  Company  to  pay  to  hrm, 
'  the  said  B.  F.  P.,  and  any  endorsee  of  him,  the  said  B.  F.  P.,  the  sum 

Indictment  for  of  lOl.  sterling,  and  which  said  cheque  was  endorsed  by  the  proper 
presenting  a  signature  of  him,  the  said  B.  F.  P.,  was  a  valuable  security,  to  wit,  an 
falae  cheque,  order  for  the  payment  of  101.  sterling  and  of  the  value  of  10/.  sterling, 
by  means  of  which  said  false  pretences  the  said  B.  F.  P.  did  then  and 
there  unlawfully  obtain  from  the  said  firm  of  Messrs.  H.  Brothers  the 
sum  of  10/.  in  money,  of  the  moneys  of  the  said  Messrs.  H.  Brothers, 
with  intent  thereby  then  to  defraud.  Whereas,  in  truth  and  in  fact,  the 
said  B.  F.  P.  had  not  any  authority  to  draw  the  said  cheque  upon  the  said 
Banking  Company  for  the  sum  of  10/.,  or  any  other  cheque  for  any  sum  of 
money  whatsoever ;  and  whereas,  in  truth  and  in  fact,  the  said  Banking 
Company  had  not  then  in  their  possession  a  sum  of  10/.  sterling  belonging 
to  the  said  B.  F.  P.,  or  any  other  sum  of  money  whatsoever ;  and  whereas, 
in  truth  and  in  fact,  a  sum  of  10/.  sterling  was  not  then  payable  by  the 
said  Banking  Company  upon  the  order  of  the  said  B.  F.  P.,  or  any  other 
sum  of  money  whatsoever ;  nor  could  10/.  sterling,  or  any  other  sum  of 
money,  be  paid  by  the  said  Banking  Company  upon  the  credit  and  account 
of  the  said  B.  F.  P.  when  any  written  order  of  the  said  B.  F.  P.  was 
presented  to  the  said  Banking  Company;  and  whereas,  in  truth  and  in 
fact,  the  said  paper  writing  was  not  a  good  and  valid  order  for  the 
payment  of  10/.  sterling,  and  was  not  of  the  value  of  10/.,  but,  on  the 
contrary,  was  invalid,  and  not  of  any  value  whatsoever;  and  whereas, 
in  truth  and  in  fact,  the  said  banker's  cheque  was  not  a  good  and  valid 
security  for  the  sum  of  10/.  sterling,  or  any  other  sum  whatsoever,  and  was 
not  of  the  value  of  1 0/.  sterling,  or  of  any  other  smn  whatsoever ;  and 
whereas,  in  truth  and  in  fact,  the  said  cheque  so  written,  made,  and 
endorsed  by  the  said  B.  F.  P.  was  not  a  valuable  security,  and  was  not  of 
the  value  of  10/.  sterling,  but,  on  the  contrary,  was  not  of  any  value  what- 
soever, as  he,  the  said  B.  F.  P.,  then  and  there  well  knew,  to  the  great 
damage  and  disgrace  of  the  said  Messrs.  H.  Brothers,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity. 

Second  count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the 
said  B.  F.  P.,  unlawfully,  knowingly,  and  designedly,  did  falsely  pretend 
to  one  T.  B.  N.  that  he,  the  said  B.  F.  P.,  had  then  authority  to  draw  a 
certain  cheque,  to  wit,  a  cheque  for  the  sum  of  10/.  sterling  upon  the 
Wilts  and  Dorset  Banking  Company,  in  the  city  of  Bath,  in  the  county  of 
Somerset,  and  that  a  sum  of  10/.  sterling,  belonging  to  him,  the  said 
B.  F.  P.,  was  then  in  the  possession  of  the  said  Banking  Company,  and 
that  a  sum  of  10/.  sterling  was  then  payable  and  could  be  paid  by  the 
said  Banking  Company  on  the  credit  and  on  the  account  of  the  said 
B.  F.  P.  as  soon  as  an  order  in  writing,  signed  by  the  said  B.  F.  P., 
authorising  the  said  Banking  Company  to  make  such  payment,  should 
be  presented  at  the  place  of  business  of  the  said  Banking  Company  at 
Bath,  in  the  said  county  of  Somerset ;  and  that  a  certain  paper  writing,  in 
the  proper  handwriting  of  the  said  B.  F.  P.,  was  a  good  and  valid  order 
for  the  payment  of  10/.  sterling  and  of  the  value  of  10/.  sterling,  and  that 
a  certain  banker's  cheque,  bearing  a  stamp  of  Id.,  and  filled  up  for  a  sum 
of  10/.  sterling,  was  a  good  and  valid  security  for  the  sum  of  10/.  sterling 
and  of  the  value  of  10/.  sterling ;  and  that  a  certain  cheque,  which  was 
then  written  and  made  by  the  said  B.  F.  P.  upon  one  of  the  printed 
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and  stamped  forma  of  the  Wilts  and  Doraet  Banking  Oompany,  and  which    PrwiedenU. 
said  cheque  was  then  addressed  to  the  said  Banking  Company,  at  their 

place  of  business,  in  the  city  of  Bath,  in  the  said  county  of  Somerset,         

and  which  Baid  cheque  purported  to  be  an  order  upon  the  said  Banking  iQ^iotment  for 

Company  to  pay  to  him,  the  said  B.  F.  P.,  and  any  endorsee  of  him,  the  preeeDting  a 

said  B.  F.  P.,  the  sum  of  10/.  sterling,  and  which  said  cheque  was  endorsed  false  eheque. 

by  the  proper  signature  of  him,  the  said  B.  F.  P.,  was  a  valuable  security, 

to  wit,  an  order  for  the  paj^ent  of  102.  sterling  and  of  the  value  of  lOL 

sterling,  by  means  of  which  said  false  pretences  the  said  B.  F.  P.  did 

then  and  Uiere  unlawfully  obtain  from  T.  B.  N.  the  sum  of  10/.  in  money, 

of  the  moneys  of  the  said  T.  B.  N.,  with  intent  thereby  then  to  defraud* 

Whereas,  in  truth  and  in  fact,  the  said  B.  F.  P.  had  not  any  authority 

to  draw  the  said  cheque  upon  the  said  Banking  Company  for  the  sum  of 

10/.,  or  any  other  cheque  for  any  sum  of  money  whatsoeyer ;  and  whereas, 

in  truth  and  in  fact,  the  said  Banking  Company  had  not  then  in  their 

possession  a  sum  of  10/.  sterling  belonging  to  the  said  B.  F.  P.,  or  any 

other  sum  of  money  whatsoever ;  and  whereas,  in  truth  and  in  fact,  a  sum 

of  10/.  sterling  was   not  then  payable   by  the  said  Banking  Company 

upon   the  order  of  the   said  B.  F.  P.,   or  any  other   sum  of  money 

whatsoever;  nor  could  10/.  sterling,  or    any  other  sum   of  money    be 

paid  by  the  said  Banking  Company  upon  the  credit  and  account  of  the 

said  B.  F.  P.  when  any  written  order  of  the  said  B.  F.  P.  was  presented 

to  the  said  Banking  Company;  and  whereas,  in  truth  and  in  fact,  the 

said  paper  writing  was  not  a  good  and  valid  order  for  the  payment  of 

10/.  sterling,  and  was  not  of  the  value  of  10/.,  but,  on  the  contrary,  was 

invalid,  and  not  of  any  value  whatsoever;  and  whereas,  in  truth  and  in 

fact,  the  said  banker's  cheque  was  not  a  good  and  valid  security  for  the 

sum  of  10/.  sterling,  or  any  other  sum  whatsoever,  and  was  not  of  the 

value  of  10/.  sterling,  or  of  any  other  sum  whatsoever ;  and  whereas,  in 

truth  and  in  fact,  the  said  cheque  so  written,  made,  and  endorsed  by  the 

said  B.  F.  P.  was  not  a  valuable  security,  and  was  not  of  the  value  of  10/. 

sterling,  but,  on  the  contrary,  was  not  of  any  value  whatsoever,  as  he, 

the  said  B.  F.  P.,  then  and  there  well  knew,  to  the  great  damage  and 

disgrace  of  the  said  T.  B.  N.,  against  the  fonn  of  the  statute  in  such  case 

made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 

her  crown  and  dignity. 

Third  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the 
said  B.  F.  P.,  unlawfully,  knowingly,  and  designedly,  did  falsely  pretend 
to  one  J.  H.  that  he,  the  said  B.  F.  P.,  had  then  authority  to  draw  a 
certain  cheque,  to  wit,  a  cheque  for  the  sum  of  10/.  sterling  upon  the 
Wilts  and  Dorset  Banking  Company,  in  the  dty  of  Bath,  in  the  county 
of  Somerset,  and  that  a  sum  of  10/.  sterling,  belonging  to  him,  the  said 
B.  F.  P.,  was  then  in  the  possession  of  the  said  Banking  Company,  and 
that  a  sum  of  10/.  sterling  was  then  payable  and  could  be  paid  by  the  said 
Banking  Company  on  the  credit  and  on  the  account  of  the  said  B.  F.  P. 
as  soon  as  an  order  in  writing,  signed  by  the  said  B.  F.  P.,  authorising 
the  said  Banking  Company  to  make  such  payment,  should  be  presented  at 
the  place  of  business  of  the  said  Banking  Company  at  Bath,  in  the  said 
county  of  Somerset ;  and  that  a  certain  paper  writing,  in  the  proper  hand* 
writing  of  the  said  B.  F.  P.,  was  a  good  and  valid  order  for  the  payment 
of  10/.  sterling  and  of  the  value  of  10/.  sterling,  and  that  a  certain  bimker's 
cheque,  bearing  a  stamp  of  Ic/.,  and  filled  up  for  a  sum  of  10/.  sterling, 
was  a  good  and  valid  security  for  the  sum  of  10/.  sterling,  and  of  the 
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Brtcedents.    value  of  102.  Bterling ;  and  that  a  oertain  cheqnei  which  was  then  written 
^    Zi        and  made  by  the  said  B.  F.  P.  upon  one  of  Uie  printed  and  stamped 

_] '       fonns  of  the  Wilts  and  Dorset  Ban^g  Company ,  and  which  said  cheque 

Indictment  for  was  then  addressed  to  the  said  BimMng  Oompany,  at  their  place  of 
Dresenting  a  business,  in  the  city  of  Bath,  in  the  said  county  of  Somerset,  and  which 
false  ohequd.  ^^  cheque  purported  to  be  an  order  upon  the  said  Banking  Company  to 
pay  to  him,  tiie  said  B.  F.  P.,  and  any  endorsee  of  him,  the  said  B.  F.  P., 
the  sum  of  10/.  sterling,  and  which  said  cheque  was  endorsed  by  the  proper 
signature  of  him,  the  said  B.  F.  P.,  was  a  valuable  security,  to  wit,  an 
order  for  the  paj^ent  of  10/.  sterling  and  of  the  value  of  10/.  sterling, 
by  means  of  which  said  false  pretences  the  said  B.  F.  P.  did  then  and 
there  unlawfully  obtain  from  J.  H.  the  sxmi  of  10/.  in  money,  of  the 
moneys  of  the  said  J.  H.,  with  intent  thereby  then  to  defraud.  Whereas, 
in  truth  and  in  fact,  the  said  B.  F.  P.  had  not  any  authority  to  draw 
the  said  cheque  upon  the  said  Banking  Company  for  the  sum  of  10/., 
or  any  other  cheque  for  any  sum  of  money  whatsoever ;  and  whereas,  in 
truth  and  in  fact,  the  said  Banking  Company  had  not  then  in  their 
possession  a  sum  of  10/.  sterling  belonging  to  the  said  B.  F.  P.,  or  any 
other  sum  of  money  whatsoever ;  and  whereas,  in  truth  and  in  fact,  a  sum 
of  10/.  sterling  was  not  then  payable  by  the  said  Banking  Company  upon 
the  order  of  the  said  B.  F.  P.,  or  any  other  sum  of  money  whatsoever ; 
nor  could  10/.  sterling,  or  any  other  sum  of  money  be  paid  by  the  said 
Banking  Company  upon  the  credit  and  account  of  the  said  B.  F.  P.  when 
any  written  order  of  the  said  B.  F.  P.  was  presented  to  the  said  Banking 
Company  ;  and  whereas,  in  truth  and  in  fact,  the  said  paper  writing  was 
not  a  good  and  valid  order  for  the  pajrment  of  10/.  sterlii^,  and  was  not  of 
the  value  of  10/.,  but,  on  the  contrary,  was  invalid,  and  not  of  any  value 
whatsoever ;  and  whereas,  in  truth  and  in  fact,  the  said  banker's  cheque 
was  not  a  good  and  valid  security  for  the  sum  of  10/.  sterling,  or  any  other 
sum  whatsoever,  and  was  not  of  the  value  of  10/.  sterling,  or  of  any  other 
sum  whatsoever;  and  whereas,  in  truth  and  in  fact,  the  said  cheque  so 
written,  made,  and  endorsed  by  the  said  B.  F.  P.  was  not  a  valuable 
security,  and  was  not  of  the  value  of  10/.  sterling,  but,  on  the  contrary, 
was  not  of  any  value  whatsoever,  as  he,  the  said  B.  F.  P.,  then  and  there 
well  knew,  to  the  great  damage  and  disgrace  of  the  said  J.  H.,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Faur^  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the 
said  B.  F.  P.,  unlawfully,  knowingly,  and  designedly,  did  falsely  pretend 
to  one  C.  H.  that  he,  the  said  B.  F.  P.,  had  then  authority  to  draw  a 
oertain  cheque,  to  wit,  a  cheque  for  the  sum  of  10/.  sterling  upon  the 
Wilts  and  Dorset  Banking  Company,  in  the  city  of  Bath,  in  the  county  of 
Somerset,  and  that  a  sum  of  10/.  sterling,  belonging  to  him,  the  said 
B.  F.  P.,  was  then  in  the  possession  of  the  said  Banking  Company,  and 
that  a  sum  of  10/.  sterling  was  then  payable  and  could  be  paid  by  the 
said  Banking  Company  on  the  credit  and  on  the  account  of  the  said 
B.  F.  P.  as  soon  as  an  order  in  writing,  signed  by  the  said  B.  F.  P., 
authorising  the  said  Banking  Company  to  make  such  pajrment,  should  be 
presented  at  the  place  of  business  of  the  said  Banking  Company  at  Bath, 
in  the  said  county  of  Somerset ;  and  that  a  certain  paper  writing,  in  the 
proper  handwriting  of  the  said  B.  F.  P.,  was  a  good  and  valid  order  for 
the  payment  of  10/.  sterling  and  of  the  value  of  10/.  sterling,  and  that  a 
certain  banker's  cheque  bearing  a  stamp  of  Id.,  and  filled  up  for  a  sum  of 
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10/.  sterling,  was  a  good  and  valid  security  for  the  smn  of  10/.  sterling    Prtcedents. 

and  of  the  value  of  10/.  sterling ;  and  tliat  a  certain  cheque,  which  was         

then  written  and  made  by  the  said  B.  F.  P.  upon  one  of  the  printed  and        ^^-  ^ 

stamped  forms  of  the  WUts  and  Dorset  Banking  Company,  and  which  said  inaictment  for 

cheque  was  then  addressed  to  the  said  Banking  Company,  at  their  place  of  preseDtin^r  a 

business,  in  the  city  of  Bath,  in  the  said  county  of  Somerset,  and  which  fabe  cheque. 

said  cheque  purported  to  be  an  order  upon  the  said  Banking  Company  to 

pay  to  him,  the  said  B.  F.  P.,  and  any  endorsee  of  him,  the  said  B.  F.  P., 

the  sum  of  10/.  sterling,  and  which  said  cheque  was  endorsed  by  the 

proper  signature  of  him,  the  said  B.  F.  P.,  was  a  valuable  security,  to  wit, 

an  order  for  the  payment  of  10/.  sterling  and  of  the  value  of  10/.  sterling, 

by  means  of  wluch  said  false  pretences  the  said  B.  F.  P.  did  then  and 

there   unlawfully  obtain   from  C.  H.  the  simi  of  10/.  in  money,  of  the 

moneys  of  the  said  0.  H.  with  intent  thereby  then  to  defraud.     Whereas, 

in  truth  and  in  fact-,  the  said  B.  F.  P.  had  not  any  authority  to  draw  the 

said  cheque  upon  the  said  Banking  Company  for  the  sum  of  10/.,  or  any 

other  cheque  for  any  sum  of  money  whatsoever;  and  whereas,  in  truth 

and  in  fact,  the  said  Banking  Company  had  not  then  in  their  possession  a 

sum  of  10/.  sterling  belonging  to  the  said  B.  F.  P.,  or  any  other  sum  of 

money   whatsoever ;  and   whereas,  in  truth  and  in  fact  a  sum   of   10/. 

sterling  was  not  then  payable  by  the  said  Banking  Company  upon  the 

order  of  the  said  B.  F.  P.,  or  any  other  sum  of  money  whatsoever ;  nor 

could    10/.    sterling,    or    any   other    sum   of    money,  be  paid    by  the 

said  Banking  Company  upon  the  credit  and  account  of  the  said  B.  F.  P., 

when  any  written  order  of  the  said  B.  F.  P.  was  presented  to  the  said 

Banking  Company;  and  whereas,  in  truth  and  in   fact,  the   said  paper 

writing  was  not  a  good  and  valid  order  for  the  payment  of  10/.  sterling, 

and  was  not  of  the  value  of  10/.,  but,  on  the  contrary,  was  invalid,  and 

not  of  any  value  whatsoever :  and  whereas,  in  truth  and  in  fact,  the  said 

banker's  cheque  was  not  a  good  and  valid  security  for  the  sum  of  10/. 

sterling,  or  any  other  sum  whatsoever,  and  was  not  of  the  value  of  10/. 

sterling,  or  of  any  other  sum  whatsoever ;  and  whereas,  in  truth  and  in 

fact,  the  said  cheque  so  written,  made,  and  endorsed  by  the  said  B.  F.  P. 

was  not  a  valuable  security,  and  was  not  of  the  value  of  10/.  sterling,  but, 

on  the  contrary,  was  not  of  any  value  whatsoever,  as  he,  the  said  B.  F.  P., 

then  and  there  well  knew,  to  the  great  damage  and  disgrace  of  the 

said  C.  H.,  against  the  form  of  the  statute  in  such  case  made  and 

provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 

and  dignity. 
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STATUTES   Am)   PARTS   OF    STATUTES    AFFECTING 

THE  CRIMINAL  LAW, 

PASSED    IN    THE    SESSION    OP    PARLIAMENT    OP    1866. 


PROSEOtmON  EXPENSES  ACT. 

29  &  80  ViOT.  CAP.  52. 

An  Act  to  extend  the  Law  relating  to  the  Expenses  of  Prosectitions,  and 
to  make  Provision  for  Expenses  on  Charges  of  Felony  and  certain 
Misdemeanors  before  examining  Magistrates, — [23rc?  Jy^y,  186G.] 

Whereab  by  the  act  of  the  serenth  year  of  King  George  the  Fourth, 
chapter  Bucty-four,  certain  provisionB  were  made  relating  to  the  allow- 
ance of  costs,  expenses,  and  compensation  to  prosecators  and  witnesses 
in  cases  of  prosecutions  for  felonies  and  certain  misdemeanors  therein 
mentioned,  and  by  an  act  of  the  session  of  the  fourteenth  and  fifteenth 
year  of  Her  Majesty,  chapter  fifty-five,  the  provisions  of  the  said  act  are 
extended,  and  authority  is  given  to  one  of  Her  Majesty's  Secretaries  of 
State  to  regulate  the  scale  of  payment  to  be  allowed  or  ordered  under  the 
said  act  or  any  other  act,  as  to  the  rates  or  scales  of  payment  according  to 
which  certificates  may  be  granted  by  the  examining  magistrate  or  magis- 
trates in  respect  of  the  expense  of  any  prosecutor  or  witnesses  attending 
before  such  magistrate  or  magistrates:  and  whereas  it  is  expedient 
to  extend  the  law  relating  to  expenses  in  cases  of  prosecutions  to  the 
pajrment  of  expenses  incurred  in  attending  before  an  examining  magis- 
trate or  magistrates,  and  to  compensation  for  trouble  and  loss  of  time 
therein  on  any  charge  of  felony  bond  fide  made,  and  on  any  case  of  the 
several  classes  of  misdemeanor  enumerated  in  section  twenty-three  of  the 
said  act  of  King  G^rge  the  Fourth,  or  of  section  two  of  the  said  act  of 
Her  Majesty,  bond  fide  preferred,  although  the  parties  may  not  be  bound 
over  by  recognisance  or  subpoena  to  prosecute  or  give  evidence,  and 
although  no  committal  for  trial  may  take  place :  be  it  therefore  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 
Powen  of  Sect.  1.  It  shall  and  may  be  lawful  for  any  magistrate  or  magistrates, 

examining  at  his  or  their  discretion,  and  he  or  they  is  and  are  hereby  authorised  and 
magistrate  to  empowered,  at  the  request  of  any  prosecutor  or  other  person  who  shall 
grwit  certifi-  j^^^^  appewred  before  such  magistrate  or  magistrates,  either  by  summons 
pensea  to  ^^  otherwise,  on  a  charge  of  felony,  bond  fide  made  upon  reasonable  and 
witnesses  probable  cause,  or  on  a  charge  in  any  case  of  the  several  misdemeanors 
extended,  and  enumerated  in  section  twenty-three  of  the  said  act  of  King  Q«orge  the 
^UToh^  Fourth,  and  of  section  two  of  the  said  act  of  Her  Majesty,  bond  fide 
entitled  to  fees  preferred,  and  who  shall  have  been  examined  on  such  charge  of  felony  and 
on  depositions,  misdemeanor,  to  grant  a  certificate  of  the  expenses  and  of  the  amount  to 
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be  allowed  for  trotible  and  loss  of  time  to  the  witnesses  so  appearing  and  29  it  30  Yicrr. 
examined  on  such  charge  of  felony  or  misdemeanor,  in  the  same  manner        o-  S^* 
and  to  the  same  or  like  extent  as  magistrates  are  anthorised  by  law  to     »        .- 
do  m  cases  of  felony  and  m  cases  of  misdemeanor  ennmerated  m  the  said  Expenses  Act. 

acts,  where  a  committal  for  trial  takes  plaoe  or  the  parties  are  bound  over         

by  recognisance  or  subpoena  to  prosecute  and  give  eyidence ;  and  it  shall 
also  be  lawful  for  such  examining  magistrate  or  magistrates  to  allow  to 
the  clerk  of  the  magistrates  acting  for  the  petty  sessional  division  or 
district  (except  where  such  clerk  is  paid  by  salary  in  lieu  of  fees)  the  same 
fees  on  taking  the  depositions  on  such  charge  or  charges  as  would  be 
allowed  to  hirn,  or  he  would  be  entitled  to  at  law,  in  the  event  of  a 
committal  for  trial  taking  place,  and  to  include  such  allowance  of  fees  in 
the  certificate. 

2.  Every  examining  magistrate  signing  or  granting  such  certificate  shall  Magistrates 
forward  the  same  to  &e  clerk  of  the  peace  of  the  county,  riding,  division,  signing,  Ao,, 
city,  or  borough  within  which  such  petty  sessional  division  or  district  is  oortifi^tes  to 
situate,  to  be  laid  by  him  before  the  next  quarter  sessions  of  the  peace  for  to  clerks  of  the 
such  county,  riding,  division,  city,  or  borough  ;  and  such  court  shall  be  at  peace  to  be 
liberty  to  idlow  the  amount  or  so  much  of  the  amount  named  in  the  iaicl  before 
certificate,  on  the  same  being  certified  by  the  proper  officer  of  the  court  of  ^^^  °!  qxi&T- 
quarter  sessions  as  correct,  in  accordance  with  the  scale  of  payment  fixed  ^hich^^^ 
or  to  be  from  time  to  time  fixed  under  section  five  of  the  act  of  Her  allow  amount 
Majesty  before  referred  to,  and  thereupon  to  sign  an  order  for  payment  on  wholly  or  par- 
the  treasurer  or  other  officer  of  the  county,  riding,  or  division,  or  city,  *i*%»  ^^ 
liberty,  or  franchise,  in  whidi  the  offence  shall  have  been  committed  or  f^*  ^^ent. 
supposed  to  have  been  committed,  in  the  same  manner  as  an  order  for 
payment  would  have  been  made  in  case  the  parties  had  been  bound  over 
to  prosecute,  and  an  indictment  had  been  preferred,  and  such  treasurer  or 
other  officer  shall  pay  the  amount  of  such  order  to  the  person  or  persons 
named  therein. 

8.  This  act  shall  continue  in  force  for  three  years  next  after  the  Duration  of 

passing  thereof,   and  thence  to  the  end  of  the  then  next  session   of  ^^• 

Parliament. 

4.  This  act  shall  not  extend  to  Ireland  or  Scotland.  Application  of 

act. 


EEFOBMATOBY  SCHOOLS  ACT. 

29  &  80  ViOT.  OAP.  117. 

An  Act  to  consolidate  and  amend  the  Acta  relating  to  Reformatory  Schools 

in  Great  Britain.^llOth  August,  1866.] 

Sect.  1.  This  act  may  be  cited  as  "  The  Beformatory  Schools  Act,  Short  title. 
1866." 

2.  This  act  shall  not  extend  to  Ireland.  Application  of 

8.  "  Managers  "  shaU  include  any  person  or  persons  having  the  manage-  act. 
ment  or  control  of  any  school  to  which  this  act  applies :  Definition  of 

"  Justice  "  shall  apply  to  England  only,  and  shall  mean  a  justice  of  the  gg  &  2l>  vict 
peace  having  jurisdiction  in  the  place  where  the  matter  requiring  the  o.  126; 
cognizance  of  a  justice  arises :  23  &  24  Vict. 

!  "  Justices  "  shall  apply  to  England  cmly,  and  shaU  mean  two  or  more  °'  ^^^• 

I  VOL.  XI.  c 
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29  ft  80  Yicr.  justices  in  petty  sessions,  and  shall  include  the  lord  mayor  or  an  aldennan 
^      *•       of  the  city  of  London,  or  a  police  or  stipendiary   magistrate  or  other 
Reformatory   j^^i^e  having  by  law  authority  to  act  alone  for  any  purpose  with  the 
Schools  Act,   powers  of  two  justices : 

— —  **  Magistrate  "  shall  apply  to  Scotland  only,  and  shall  indnde  BheriJET, 

sheriff  substitute,  justice  of  the  peace  of  a  comity,  judge  in  a  police-court, 
and  provost  or  baillie  of  a  city  or  burgh : 

"  Prison  authority "  shall  in  England  mean  the  same  persons  as  are 
defined  to  be  prison  authorities  by  "  The  Prisons  Act,  1865,"  and  in 
Scotland  shall  mean  the  administrators  of  a  prison,  as  defined  by  ''  The 
Prisons  (Scotland)  Administration  Act,  1860  :* 

**  Visiting  justice "   shall  in  Scotland  mean  the  administrators  of  a 
prison,  defined  as  aforesaid. 
Offenders  14.  Whenever  any  offender  who,  in  the  judgment  of  the  court,  justices, 

under  sixteeD  or  magistrate  before  whom  he  is  charged,  is  under  the  age  of  sixteen,  is 
nw^be  sent  to  ^°^<^^>  ^^  <^  indictment  or  in  a  summary  manner,  of  an  offence 
certified  punishable  with  penal  servitude  or  imprisonment,  and  is  sentenced  to  be 

reformatory  imprisoned  for  the  term  of  ten  days  or  a  longer  term,  the  court,  justices, 
or  magistrate  may  also  sentence  him  to  be  sent,  at  the  expiration  of  his 
period  of  imprisonment,  to  a  certified  reformatory  school,  and  to  be  there 
detained  for  a  period  of  not  less  than  two  years  and  not  more  than  five 
years: 

Provided  always,  that  a  youthful  offender  under  the  age  of  ten  yearn 
shall  not  be  so  directed  to  be  sent  to  a  reformatory  school  unless  he  has 
been  previously  charged  with  some  crime  or  offence  punishable  with  penal 
servitude  or  imprisonment,  or  is  sentenced  in  England  by. a  judge  of  assize 
or  court  of  general  or  quarter  sessions,  or  in  Scotland  by  a  circuit  court 
of  justiciary  or  sheriff. 

The  particular  school  to  which  the  youthful  offender  is  to  be  sent  may 
be  named  either  at  the  time  of  his  sentence  being  passed,  or  within  seven 
days  thereafter,  by  the  court,  justices,  or  magistrate  who  sentenced  him, 
or  in  default  thereof  at  any  lime  before  the  expiration  of  his  imprisonment 
by  any  visiting  justice  of  the  prison  to  which  he  is  committed. 

In  choosing  a  certified  reformatory  school,  the  court,  justices,  magis- 
trate, or  visiting  justice  shall  endeavour  to  ascertain  the  religious 
persuasion  to  which  the  youthful  offender  belongs,  and,  so  far  as  is 
possible,  a  selection  shall  be  made  of  a  school  conducted  in  accordance 
with  the  religious  persuasion  to  which  the  youthful  offender  appears  to  the 
coui't,  justices,  magistrate,  or  visiting  justice  to  belong,  which  persuasion 
shall  be  specified  by  the  court,  justices,  magistrate,  or  visiting  justice. 

It  shall  be  lawful,  upon  the  representation  of  the  parent,  or  in  the  case 
of  an  orphan  then  of  the  guardian  or  nearest  adult  relative,  of  any 
offender  detained  in  any  such  school,  for  a  minister  of  the  religious  per- 
suasion of  such  offender,  at  certain  fixed  hours  of  the  day,  which  shall  be 
fixed  by  the  Secretary  of  State  for  the  purpose,  to  visit  such  school  for  the 
purpose  of  affording  religious  assistance  to  such  offender,  and  also  for  the 
purpose  of  instructing  such  offender  in  the  principles  of  his  religion. 

15.  The  gaoler  of  every  prison  having  in  his  custody  any  youthful 
offender  sentenced  to  be  sent  to  a  reformatory  school  shall  at  the 
appointed  time  deliver  such  offender  into  the  custody  of  the  superin- 
tendent or  other  person  in  charge  of  the  school  in  which  he  is  to  be 
detained,  together  with  the  warrant  or  other  document  in  pursuance  of 
which  the  offender  was  imprisoned  and  is  sent  to  such  school. 

The  possession  of  the  warrant  or  other  document  in  pursuance  of  which 


Removal  of 
offender  to 
certified 
reformatory 
school. 
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a  youthful  offender  is  sent  to  a  certified  reformatory  school  shall  be  a  29ftS0Vior. 
sufficient  authority  for  his  detention  in  such  school  c.  117. 

16.  The  parent,  step-parent,  or  guardian,  or  if  there  be  no  parent,  step-    ry^ZZZ* 
parent,  or  guardian,  then  the  god-parent  or  nearest  adult  relative  of  any    Sdtoola  Adt. 

youthful  offender  sent  or  about  to  be  sent  to  a  certified  reformatory  school         

which  is  not  conducted  in  accordance  with  the  religious  persuasion  to  Power  to 
which  the  offender  belongs,  may  apply  to  the  court  by  whom  such  offender  V^^^y^i  to 
was  sentenced  to  be  sent  to  a  reformatory  school,  or  to  the  visiting  justices  gf^J  offender 
of  the  prison  to  which  he  was  conmiitted  by  that  court,  or  to  the  justices  to  a  school 
or  magistrate  by  whom  he  was  sentenced  to  be  sent  to  a  reformatory  conducted  in 
school  (or  justices  or  a  magistrate  having  the  like  jurisdiction),  to  send  or  *^?J'^J?*'^   , 
to  remove  such  offender  to  a  certified  reformatory  school  conducted  in  religiouB  per- 
accordance  with  the  offender's  religious  persuasion,  and  the  court,  visiting  suasion, 
justices,  justices,  or  magistrate  (as  the  case  may  be)  shall,  upon  proof  of 
such  offender's  religious  persuasion,   comply   with  the  request  of  the 
applicant,  provided, — 

First,  that  the  application  be  made  before  the  offender  has  been  sent  to 

a  certified  reformatory  school,  or  within  thirty  days  after  his  arrival 

at  such  a  school : 
Secondly,   that  the  applicant  show  to  the  satisfaction  of  the  court, 

visiting  justices,  justices,  or  magistrate  that  the  managers  of  the 

school  named  by  him  are  willing  to  receive  the  offender. 
17.  The  Secretaiy  of  State  may  at  any  time  order  any  offender  to  be  Discharge  or 
discharged  from  a  certified  reformatory  school,  or  to  be  removed  from  one  removal  by 
certified  reformatoiy  school  to  another,  but  so  that  the  whole  period  of  ^^^^  of 

i^ocrotai^  ol 

detention  of  the  offender  in  a  reformatory  school  shall  not  be  increased  by  g^^e. 
such  removal. 

The  Secretary  of  State  may  also  at  any  time,  after  having  given  ten 
days'  notice  to  the  managers,  order  a  youthful  offender  under  sentence  of 
detention  in  a  reformatory  or  industrial  school  established  under  any  other 
act  of  Parliament,  the  general  rules  for  the  government  whereof  have  been 
approved  by  the  Secretary  of  State,  to  be  discharged  from  such  school,  or 
to  be  removed  therefrom  to  any  certified  reformatory  school,  and  in 
case  of  removal  the  youthful  offender  shall  after  such  removal  be 
deemed  to  be  subject  in  all  respects  to  the  provisions  of  this  act, 
but  so  that  the  whole  period  of  detention  of  the  offender  under  his 
sentence  shall  not  be  increased  by  such  removal. 


EXTEADITION  TREATIES  ACT  AMENDMENT  ACT. 

29  &  30  Vict.  cap.  121. 

An  Act  for  the  Amendment  of  the  Law  relating  to  Treaties  of  Extradition. 

—llOth  August,  1866.] 

Whebeas  difficulties  have  been  experienced  in  carrying  into  execution 
treaties  for  the  extradition  of  persons  accused  of  crimes  between  Her 
Majesty  and  the  sovereigns  or  governments  of  certain  foreign  states  :  and 
whereas  the  statutes  now  in  force  for  this  purpose  have  been  found 
insufficient :  and  whereas  it  is  expedient  to  amend  the  same,  and  to  give 
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29  &  80  VioT.  greater  facilities  than  at  present  exist  nnder  the  aforesaid  statutes  for  the 
0. 121.        admission   in   evidence  of  judicial  or   official   documents    or  copies   of 
F  Tad't'       documents : 

Treaties  Act       ^  ^^  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 

Amendment    advice  and  consent  of  the  Lords  spiritual  and  temporal,  anid  Oommons,  in 

Act,         this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 

"""        follows : 

Warrants  of         Sect.  1.  That  warrants  of  arrest  and  copies  of  depositions  signed  or 

arrest  and        taken  by  or  before  a  judge  or  competent  magistrate  in  any  foreign  state 

sitioM^o  bo^"  ^^  which  Her  Majesty  may  have  entered  into,  or  may  hereafter  enter 

received  in       va\x>,  any  treaty  for  the  extradition  of  fugitive  offenders  or  persons  accused 

evidence  if       of  crimes,  shall  henceforth  be  received  in  evidence  if  authenticated  in  the 

authenticated  manner  following,  that  is  to  say,  if  the  warrant  of  arrest  purports  to  be 

speoi^^by      signed  by  a  judge  or  other  competent  magistrate  of  the  county  in  which 

this  act.  ^^  same  shall  have  been  issued,  and  if  the  copies  of  depositions  purport  to 

be  certified  under  the  hand  of  such  judge  or  magistrate  to  be  true  copies 

of  the.  original  depositions,  and  if  the  signature  of  the  judge  or  magistrate 

in  each  case  shall  be  authenticated  in  the  manner  usual  in  the  respective 

states  or  countries  by  the  proper  officer  of  the  department  of  the  nunister 

of  justice,  and  sealed  with  the  official  seal  of  such  minister ;  and  all  courts 

of  justice  and  magistrates  in  Her  Majesty's  dominions  shall  take  judicial 

notice  of  such  official  seal,  and  shall  admit  tiie  documents  so  authenticated 

by  it  to  be  received  in  evidence  without  further  proof. 

This  act  to  be       2.  This  act  shall  be  construed  with  an  act  passed  in  the  eighth  and 

constmed  with  ninth  years  of  the  reign  of  Her  Majesty,  chapter  one  hundred  and  thirteen, 

^  'ivi^^^d       uitituled  ''  An  Act  to  facilitate  the  Admission  in  Evid^ice  of  official  and 

14  &  is  Vict    ^^^^  Documents,"  and  also  with  an  act  passed  in  the  fourteenth  and 

c.  99.  fifteenth  years  of  the  reign  of  Her  Majesty,  chapter  ninety-nine,  intitided 

"  An  Act  to  amend  the  Law  of  Evidence." 
DaraUon  of  8.  The  duration  of  this  act  shall  be  limited    to  the  first  day  of 

"^^-  September,  one  thousand  eight  hundred  and  sixty-seven. 
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STATUTES    AND    PARTS   OF   STATUTES   AFFECTING 

THE  CEIMINAL  LAW, 

PASSED    IN   THE   SESSION   OF   PARLIAMENT   OF    1867. 


CBIMINAL  LUNATICS  AOT. 

80  ViOT.  CAP.  12. 

An  Act  to  amend  the  Law  relating  to  Criminal  Lunatics,^-' 

ll2th  April,  1867.] 

Wbbbbab  it  18  expedient  to  amend  the  law  relating  to  criminal  lunatics : 
Be  it  therefore  enacted  by  the  Qneen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

Sect.  1.  This  act  may  be  dted  for  all  purposes  as  "  The  Criminal  Short  title. 
Lunatics  Act,  1867." 

2.  ''  Criminal  lunatic  "  shall  mean  for  the  purpose  of  this  act  any  of  the  Definition  of 
persons  following ;  that  is  to  say,  oriminal 

(1.)  Any  person  for  whose  safe  custody  during  her  pleasure  Her  Majesty  l^"^^^'* 

is  authorised  to  give  order : 
(2.)  Any  person  whom  one  of  Her  Majesty's  principle  Secretaries  of  State 
is  authorised  by  law  to  direct  to  be  removed  to  a  lunatic  asylum 
under  any  act  of  Parliament : 
(3.)  Any  person  sentenced  or  ordered  to  be  kept  in  penal  servitude  who 
may  be  shown  to  the  satisfaction  of  the  Secretary  of  State  to  be 
unfit  from  imbecility  of  mind  for  penal  discipline. 
8.  This  act  shall  not  apply  to  Scotland  or  Ireland.  Application  of 

4.  The  enactments  contained  in  the  ninth  and  tenth  sections  of  the  act  act 

of  the  session  of  the  twenty-third  and  twenty-fourth  years  of  the  reign  of  General  appli- 
Her  present  Majesty,  chapter   seventy«-five,  relating  to  the   following  ^^^^q^^"' 
matters  :  22  &  24  Vict 

(1.)  To  the  power  of  the  Secretary  of  Stato  to  permit  a  lunatic  to  be  c  76. 
absent  from  the  asylimi  on  tnal : 

(2.)  To  the  expenses  of  conveyance  and  maintenance  of  oriminal  lunatics : 
shall  apply  to  a  criminal  lunatic  in  whatever  asylum  or  place  of  confine- 
ment he  may  be,  and  to  such  asylum  and  place  of  confinement,  so  far  as 
regards  such  lunatic,  in  the  same  manner  as  if  such  asylum  or  place  of 
oonfinement  were  an  asylum  appropriated  to  oriminal  lunatics  in  pursuance 
of  the  last-mentioned  act. 

5.  It  shall  be  lawful  for  one  of  Her  Majesty's  principle  Secretaries  of  Power  of 
State  to  discharge  absolutely  or  conditionally  any  criminal  lunatic.  Secretary  of 

Where  any  criminal  lunatic  has  been  discharged  conditionally,  if  any  of    ^^*^  *^^® 
the  conditions  of  such  discharge  are  broken,  the  said  Secretary  of  Stete  ^^^^  ^f 
may  by  warrant,  to  be  executed  by  any  oonsteble  or  other  peace  officer  to  diacharge. 
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80  Vior.  c.  12.  wHom  sncli  warrant  is  delivered,  direct  sucli  person   to  be  taken  into 

^TTT  ,     custody,  and  to  be  conveyed  to  tbe  place  in  which  he  was  detained  at  the 

LunaHaAcU  *"^®  ^^  ^^  discharge,  or  to  any  other  place  to  which  he  might  have  been 

.        removed  if  no  order  for  his  discharge  had  been  given,  and  any  person  so 

taken  into  custody  shall  revert  in  all  respects  to  the  same  position  as  he 
was  in  at  the  time  when  the  order  of  discharge  was  given,  and  shall  be 
subject  to  be  detained  accordingly. 
Criminal  6.  The  eighth  section  of  the  said  act  of  the  session  of  the  twenty-third 

lunatic  may  be  and  twenty-fourth  years  of  the  reign  of  Her  present  Majesty,  chapter 
removed  to  a    seventy-five,  shall  be  repealed,  and  in  place  thereof  be  it  enacted :  Where 
Z":Z^r  the  te^i  of  punislmient  awarded  to  a^y  omninal  lunatic  confined  in  any 
of  hbsentonoe.  asylum  or  other  place  of  confinement  for  criminal  lunatics  expires  before 
such  evidence  of  his  sanity  has  been  given  as  justifies  his  being  discharged, 
the  following  consequences  shall  ensue ;  that  is  to  say, 
(1.)  If  such  lunatic  be  confined  in  any  asylum  or  place  of  confinement  to 
which  lunatics  may  be  sent  in  pursuance  of  the  Lunatic  Asylums 
Act,  1853,  he  shall  thenceforth  be  deemed  to  be  a  pauper  lunatic, 
and  shall  be  in  the  same  position  in  all  respects  as  if  he  were  a 
lunatic  who,  immediately  previous  to  the  expiration  of  his  term  of 
punishment,  had  been  found  wandering  at  large  within  the  parish 
or  place  where  the  ofiPence  was  committed  in  respect  of  which  he 
became  a  criminal  lunatic,  and  had  been  directed  by  a  justice,  in 
pursuance  of  the  sixty-eighth  section  of  the  Lunatic  Asylums  Act, 
1853,  to  be  received  into  the  said  asylum  or  place  of  confinement 
as  a  lunatic  wandering  at  large,  and  a  proper  person  to  be  taken 
charge  of  and  detained  under  care  and  treatment : 
(2.)  If  such  lunatic  be  confined  in  any  asylum  or  place  of  confinement  to 
which  lunatics  cannot  be  sent  in  pursuance  of  the  said  Lunatic 
Asylums  Act,   1853,  the  said  Secretary  of  State  may,  by  order 
under  his  hand,  direct  the  lunatic  to  be  received  into  any  asylum 
or  place  of  confinement  for  lunatics  into  which  a  justice  might 
have  directed  him  to  be  received  in  pursuance  of  the  said  sixty- 
eighth  section  of  the  Lunatic  Asylums  Act,  1853,  if  immediately 
previous  to  the  date  of  the  expiration  of  his  term  of  punishment 
the  lunatic  had  been  found  wandering  at  large  within  the  parish  or 
place  where  the  offence  was  committed  in  respect  of  which  he 
became  a  criminal  lunatic,  and  the  justice  had  been  satisfied  that 
the  lunatic  was  a  proper  perscm  to  be  taken  charge  of  and  detained 
under  care  and  treatment ;  and  any  order  made  by  the  said  Secre* 
tary  of  State  in  pursuanoe  of  this  section  shall  have  the  same 
effect,  and  be  obeyed  by  the  same  persons,  and  subject  them  to  the 
same  penalties  in  case  of  disobedience,  as  an  onler  made  by  a 
justice  for  the  reception  of  a  lunatic  into  an  asylum  or  other  place 
of  confinement  for  lunatics  in  pursuance  of  the  said  sixty-eighth 
section  of  the  said  Lunatic  Asylums  Act,  1853 ;  and  such  lunatic 
when  received  into  the  said  asylum  or  place  of  confinement  shall 
thenceforth  be  deemed  to  be  a  pauper  lunatic,  and  shall  be  in  the 
same  position  in  all  respects  as  if  he  had  been  such  wandering 
lunatic  as  aforesaid  directed  to  be  received  into  the  said  asylum  or 
place  of  confinement  in  pursuance  of  the  said  order  of  a  justice. 


•  •• 
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CBIMINAL   LAW   ACT. 

30  &  31  Vict.  cap.  35. 

An  Act  to  remove  some  Defects  in  the  Administration  of  the  Criminal  Iaiw. 

— [20<A  June,  1867.] 

Whereas  it  is  fonnd  tliat  delay  and  inconyenience  are  frequently  caused  by 
the  provisions  contained  in  the  first  section  of  the  act  twenty-second  and 
twenty-third  Victoria,  chapter  seventeen,  in  cases  not  within  the  mischief 
for  remedy  whereof  the  same  act  was  made  and  passed,  and  it  is  expedient 
to  restrict  the  operation  thereof:  Be  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same  : 

Sect.  1.  That  the  said  provisions  of  the  said  first  section  of  the  said  act  Limitation  of 
shall  not  extend  or  be  applicable  to  prevent  the  presentment  to  or  finding  ^^  ^  ^^  ^ic^ 
by  a  grand  jury  of  any  bill  of  indictment  containing  a  count  or  counts  for  °' 
any  of  the  ofifenoes  mentioned  in  the  said  act,  if  such  count  or  counts  be 
such  as  may  now  be  lawfully  joined  with  the  rest  of  such  bill  of  indict- 
ment, and  if  the  same  count  or  counts  be  founded  (in  the  opinion  of  the 
court  in  or  before  which  the  same  bill  of  indictment  be  preferred)  upon 
the  facts  or  evidence  disclosed  in  any  examinations  or  depositions  taken 
before  a  justice  of  the  peace,  in  the  presence  of  the  person  accused  or 
proposed  to  be  accused  by  such  bill  of  indictment,  and  transmitted  or 
delivered  to  such  court  in  due  course  of  law ;  and  nothing  in  the  said  act 
shall  extend  or  be  applicable  to  prevent  the  presentment  to  or  finding  by  a 
grand  jury  of  any  bill  of  indictment,  if  such  bill  be  presented  to  the  grand 
jury  with  the  consent  of  the  court  in  or  before  which  the  same  may  be 
preferred. 

2.  Whenever  any  bill  of  indictment  shall  be  preferred  to  any  grand  juxy.  On  acquittal, 
under  the  provisions  of  the  act  twenty-second  and  twenty-third  Victoria,  ^^,  <>'  person 
chapter  seventeen,  against  any  person  who  has  not  been  committed  to  or  j^^^*^iJT^** 
detained  in  custody,  or  bound  by  recognisance  to  answer  such  indictment,  committed  or 
and  the  person  accused  thereby  shall  be  acquitted  thereon,  it  shall  be  held  to  bail, 
lawful  for  the  court  before  which  such  indictment  shall  be  tried,  in  its  ^*^^  may 
discretion,  to  direct  and  order  that  the  prosecutor  or  other  person  by  or  at  V^^L  P"**®^^- 
whose  instance  such  indictment  shall  have  been  preferred  shall  pay  unto  coets  to^^ 
the  accused  person  the  just  and  reasonable  costs,  charges,  and  expenses  of  accused  if  it 
such  accused  person  and  his  witnesses  (if  any)  caused  or  occasioned  by  or  ^i^k  the 
consequent  upon  the  preferring  of  such  bill  of  indictment,  to  be  taxed  by  P''<>8oc^tion 
the  proper  officer  of  the  court;  and  upon  non-pa3anent  of  such  costs, 

charges,  and  expenses  within  one  calendar  month  after  the  date  of  such 
direction  and  oider,  it  shall  be  lawful  for  any  of  the  superior  courts  of  law 
at  Westminster,  or  any  judge  thereof,  or  for  the  justices  and  judges  of  the 
Central  Criminal  Court  (if  the  bill  of  indictment  has  been  preferred  in 
that  court),  to  issue  against  the  person  on  whom  such  order  is  made  such 
and  the  like  writ  or  writs,  process  or  processes,  as  may  be  lawfully  issued 
by  any  of  the  said  superior  courts  for  enforcing  judgments  thereof. 

3.  And  whereas  complaint  is  frequently  made  by  persons  charged  with  Accused 
indictable  offences,  upon  their  trial,  that  they  are  unable  by  reason  of  person  to 
poverty  to  call  witnesses  on  their  behalf,  and  that  injustice  is  thereby  "'^®^  °y 
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80  ft  81  VicF.  occasioned  to  them ;  and  it  is  expedient  to  remove,  as  far  as  practicable, 
°-  ^'        all  just  ground  for  Buch  complaint:  Therefore,  in  all  cases  where  any 
Criminal  Law  V^^^^^  ek&U.  appear  or  be  brought  before  any  justice  or  justices  of  the 
Act.         peace,  charged  with  any  indictable  ofiPence,  whether  committed  within 
— -^        this  realm  or  upon  the  h^h  seas  or  upon  land  beyond  the  sea,  and  whether 
justice  if  he      g^^]^  person  appear  voluntarily  upon  summons,  or  has  been  apprehended 
wUnesses--      ^^^  ^'  without  warrant,  or  be  in  custody  for  the  same  or  any  other 
their  depoei-    o£fence,  such  justice  or  justices,  before  he  or  they  shall  commit  such 
tions  to  be       accused  person  for  trial  or  admit  him  to  bail,  shall,  immediately  after 
taken  and        obeying  the  directions  of  the  eighteenth  section  of  the  act  eleventh  and 
courtof  trial    *^®1^*^  Victoria,  chapter  forty-two,  demand  and  require  of  the  accused 
if  accused        person  whether  he  desires  to  call  any  witness ;  and  if  the  accused  person 
person  call       shall,  in  answer  to  such  demand^  call  or  desire  to  call  any  witness  or 
^°7-  witnesses,  such  justice  or  justices  shall,  in  the  presence  of  such  accused 

person,  take  the  statement  on  oath  or  affirmation,  both  examination  and 
cross-examination,  of  those  who  shall  be  so  called  as  witnesses  by  sach 
accused  person,  and  who  shall  know  anything  relating  to  the  facts  and 
circumstances  of  the  case,  or  anything  tending  to  prove  the  innocence  of 
such  accused  person,  and  shall  put  the  same  into  writing ;  and  such  depo- 
sitions of  such  witnesses  shall  be  read  over  to  and  signed  respectively  by 
the  witnesses  who  shall  have  been  so  examined,  and  shall  be  signed  also 
by  the  justice  or  justices  taking  the  same,  and  transmitted  in  due  course 
of  law  with  the  depositions,  and  such  witnesses,  not  being  witnesses  merely 
to  the  character  of  the  accused,  as  shall  in  the  opinion  of  the  justice  or 
justices  give  evidence  in  any  way  material  to  the  case  or  tending  to 
prove  the  innocence  of  the  accused  person,  shall  be  boimd  by  recognisance 
to  appear  and  give  evidence  at  the  said  trial ;  and  afterws^s,  upon  the 
trial  of  such  accused  person,  all  the  laws  now  in  force  relating  to  the 
depositions  of  witnesses  for  the  prosecution  shall  extend  and  be  applicable 
to  the  depositions  of  witnesses  hereby  directed  to  be  taken. 
Prorisions  of        4.  All  the  provisions  of  the  said  act  eleventh  and  twelfth  Victoria, 
11  &  12  Vio^  chapter  forty-two,  relating  to  the  summoning  and  enforcing  the  attendance 
to thisact       *°*^  committal  of  witnesses,   and  binding  them  by  recognisance  and 
committal  in  default,  and  for  giving  the  accused  person  copies  of  the 
examinations,  and  giving  jurisdiction  to  certain  persons  to  act  alone,  shall 
be  read  and  shall  have  operation  as  part  of  this  act. 
If  witnesses         5.  The  court  before  which  any  accused  person  shall  be  proseouted  or 
K^  ^dTST^'      tried,  or  for  trial,  before  which  he  may  be  committed  or  baiUed  to  appear 
rec^^nce    ^^  ^^7  felony  or  misdemeanor,  is  hereby  authorised  and  empowered,  in  ite 
appear  at  the   discretion,  at  the  truest  of  any  person  who  shall  appear  before  such  court 
trial,  court       on  recognisance  to  give  evidence  on  behalf  of  the  person  accused,  to  order 
may  allow       payment  unto  such  witness  so  appearincr  such  sum  of  monev  as  to  the 
^      *         court  shall  seem  reasonable  and  sufficient  to  compensate  such  witness  for 
the  expenses,  trouble,  and  loss  of  time  he  shall  have  incurred  or  sustained 
in  attending  before  the  examining  magistrate,  and  at  or  before  such  court; 
and  the  amount  of  such  expenses  of  attending  before  the  examining 
magistrate,  and  compensation  for  trouble  and  loss  of  time  therein,  shall  be 
ascertained  by  the  certificate  of  such  magistrate,  granted  before  the 
attendance  in  court ;  and  the  amount  of  all  other  expenses  and  compen- 
sation shall  be  ascertained  by  the  proper  officer  of  the  court,  who  shall, 
upon  receipt  of  the  sum  of  sixpence  for  each  witness,  make  out  and  deliver 
to  the  person  entitled  thereto  an  order  for  such  expenses  and  compensation, 
together  with  the  said  fee  of  sixpence,  upon  such  and  the  same  treasurers 
and  officers  as  would  now  by  law  be  liable  to  payment  of  an  order  for  the 
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expenses  of  the  prosecutor  or  witnesses  against  sncli  accused  person ;  and  if  80  &  81  Vio 
the  accusation  be  of  such  kind  that  the  court  shall  have  no  power  to  order        ^-  ^' 
the  expenses  of  the  prosecutor,  then  upon  the  treasurer  or  other  officer  in  QnminaiLaw 
the  capacity  of  a  treasurer  of  the  county,  riding,  division,  city,  borough,  or         Act. 

place  where  the  ofiFence  of  such  accused  person  may  be  alleged  to  have         

been  committed,  which  treasurer  or  other  officer  is  hereby  required  to  pay 
the  same  orders  upon  sight  thereof,  and  shall  be  allowed  the  same  in  his 
accounts :  Provided  always,  that  in  no  case  shall  any  such  allowances  or 
compensation  exceed  the  amount  now  by  law  permitted  to  be  made  to 
prosecutors  and  witnesses  for  the  prosecution ;  and  provided  always,  that 
such  allowances  and  compensation  shall  be  allowed  and  paid  as  part  of  the 
expenses  of  the  prosecution. 

6.  And  whereas  by  the  seventeenth  section  of  the  act  eleventh  and  Power  to  take 
twelfth  Victoria,  chapter  forty-two,  it  is  permitted  under  certain  circum-  deposition  of 
stances  to  read  in  evidence  on  the  trial  of  an  accused  person  the  deposition  ^"°^^^" 
taken  in  accordance  with  the  provisions  of  the  said  act  of  a  witness  who  is  jm^  ^ot  likely 
dead,  or  so  ill  as  to  be  unable  to  travel :  and  whereas  it  may  happen  that  to  recover,  and 
a  person  dangerously  ill,  and  unable  to  travel,  may  be  able  to  give  material  to  make  aame 
and  important  information  relating  to  an  indictable  o£Fence,  or  to  a  person  ^^J?^*^*^^  "^  f^ 
accused  thereof,  and  it  may  not  be  practicable  or  permissible  to  take,  in  i^^j.  death  of 
accordance  with  the  provisions  of  the  said  act,  the  examination  of  the  such  person, 
person  so  being  ill,  so  as  to  make  the  same  available  as  evidence  in  the 
event  of  his  or  her  death  before  the  trial  of  the  accused  person,  and  it 
is  desirable  in  the  interest  of  truth  and  justice  that  means  should  be 
provided  for  perpetuating  such  testimony,   and  for  rendering  the  sarne 
available  in  the  event  of  the  death  of  the  person  giving  the  same  :  there- 
fore, whenever  it  shall  be  made  to  appear  to  the  satisfaction  of  any  justice 
of  the  peace  that  any  person  dangerously  ill,  and  in  the  opinion  of  some 
registered  medical  practitioner  not  likely  to  recover  from  such  illness,  is 
able  and  willing  to  give  material  information  relating  to  any  indictable 
ofiFence,  or  relating  to   any  person   accused   of   any   such   offence,   and 
it  shall  not   be   practicable  for  any  justice   or  justices   of    the   peace 
to  take  an  examination  or  deposition  in  accordance  with  the  provisions 
of  the   said  act  of  the  person  so  being  ill,  it  shall  be  lawful  for  the 
said   justice  to   take   in   writing  the  statement  on  oath   or  affirmation 
of  such  person   so  being  ill,  and  such  justice  shall  thereupon  subscribe 
the   same,  and  shall  add    thereto  by   way   of  caption  a  statement  of 
his  reason  for  taking  the  same,  and  of  the   day  and   place  when   and 
where    the    same    was   taken,  and    of    the   names    of   the    persons    (if 
any)  present  at  the  taking  thereof,  and,  if  the  same  shall  relate  to  any 
indictable  offence  for  which  any  accused  person  is  already  committed  or 
bailed  to  appear  for  trial,  shall  transmit  the  same  with  the  said  addition 
to  the  proper  officer  of  the  court  for  trial  at  which  such  accused  person 
shall  have  been  so  committed  or  bailed ;  and  in  all  other  cases  he  shall 
transmit  the  same   to   the  clerk  of  the  peace  of  the  county,  division, 
city,  or  borough  in  which  he  shall  have  taken  the  same,  who  is  hereby 
required  to  preserve  the  same,  and  file  it  of  record;  and  if  afterwards, 
upon  the  trial  of  any  offender  or  offence  to  which  the  same  may  relate, 
the  person  who  made  the  same  statement  shall  be  proved  to  be  dead,  or  if 
it  shall  be  proved  that  there  is  no  reasonable  probability  that  such  person 
will  ever  be  able  to  travel  or  to  give  evidence,  it  shall  be  lawful  to  read 
such  statement  in   evidence,  either  for  or  against  the  accused,  without 
further  proof  thereof,  if  the  same  purports  to  be  signed  by  the  justice 
by  or  before  whom  it  purports  to  be  taken,  and  provided  it  be  proved 
YOL.  XI.  d 
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80  &  31  Vict. 
c.  35. 

Criminal  Law 
Act. 


Proyision  for 
the  prisoner 
being  present 
at  taking  of 
statement. 


Provisions  of 
24  &  26  Vict. 
c.  66,  as  to 
witnesses  who 
object  to  be 
sworn,  ex- 
tended to 
jurors. 


Money  found 
on  prisoner  to 
be  given  to 
purchaser  of 
property  not 
known  to  be 
stolen,  on 
restitution  of 
property. 


Governor  of 
prison  to  bring 
up  the  body  of 
any  person 
indicted,  with- 
out writ  of 
Habeas 
Corpus,  under 
order  of  court. 


to  the  satisfaction  of  the  court  tliat  reasonable  notice  of  the  intention  to 
take  sucli  statement  has  baen  served  upon  the  person  (whether  prosecutor 
or  accused)  against  whom  it  is  proposed  to  be  read  in  evidence,  and  that 
such  person,  or  his  counsel  or  attorney,  had,  or  might  have  had,  if  he  had 
chosen  to  be  present,  full  opportunity  of  cross-examining  the  deceased 
person  who  made  the  same. 

7.  Whenever  a  prisoner  in  actual  custody  shall  have  served  or  shall 
have  received  notice  of  an  intention  to  take  such  statement  as  herein- 
before mentioned,  the  judge  or  justice  of  the  peace  by  whom  the  prisoner 
was  committed,  or  the  visiting  justices  of  the  prison  in  which  he  is 
confined,  may,  by  an  order  in  writing,  direct  the  gaoler  having  the 
custody  of  the  prisoner  to  convey  him  to  the  place  mentioned  in  the  said 
notice  for  the  purpose  of  being  present  at  the  taking  of  the  statement ; 
and  such  gaoler  shall  convey  the  prisoner  accordingly,  and  the  expenses 
of  such  conveyance  shall  be  paid  out  of  the  funds  applicable  to  the  other 
expenses  of  the  prison  from  which  the  prisoner  shall  have  been  conveyed. 

8.  And  whereas  relief  has  been  given  by  the  statute  twenty-fourth  and 
twenty-fifth  Victoria,  chapter  sixty-six,  to  persons  refusing,  from  alleged 
conscientious  motives,  to  be  sworn  as  witnesses  in  criminal  proceedings, 
and  it  is  expedient  to  extend  that  relief  to  persons  required  to  serve  as 
jurors  ;  Therefore  if  any  person  summoned  or  required  to  serve  as  a  juror 
in  any  civil  or  criminal  proceeding  shall  refuse  or  be  unwilling,  from 
alleged  conscientious  motives,  to  be  sworn,  it  shall  be  lawful  for  the  court 
or  judge,  or  other  presiding  officer  or  person  qualified  to  administer  an 
oath  to  a  juror,  upon  being  satisfied  of  the  sincerity  of  such  objection,  to 
permit  such  person,  instead  of  being  sworn,  to  make  his  or  her  solemn 
affirmation  or  declaration  in  the  words  following : 

"I,  A.  B.,  do  solemnly,  sincerely,  and  truly  affirm  and  declare  that  the 
taking  of  any  oath  is,  according  to  my  religious  belief,  unlawful ;  and  I 
do  also  solemnly,  sincerely,  and  truly  affirm  and  declare,"  &c. 
Which  solemn  affirmation  and  declaration  shall  be  of  the  same  force  and 
efiPect,  and  if  untrue  shall  entail  all  the  same  consequences,  as  if  such 
person  had  taken  an  oath  in  the  usual  form  ;  and  whenever  in  any  legal 
proceedings  it  is  necessary  or  usual  to  state  or  allege  that  jurors  have  been 
sworn,  it  shall  not  be  necessary  to  specify  that  any  particular  juror  has 
made  affirmation  or  declaration  instead  of  oath,  but  it  shall  be  sufficient 
to  state  or  allege  that  the  jurors  have  been  "  sworn  or  affirmed." 

9.  Where  any  prisoner  shall  be  convicted,  either  summarily  or  other- 
wise, of  larceny  or  other  oflFence,  which  includes  the  stealing  of  any 
property,  and  it  shall  appear  to  the  court  by  the  evidence  that  the 
prisoner  has  sold  the  stolen  property  to  any  person,  and  that  such  person 
has  had  no  knowledge  that  the  &ame  was  stolen,  and  that  any  moneys 
have  been  taken  from  the  prisoner  on  his  apprehension,  it  shall  be  lawful 
for  the  court,  on  the  application  of  such  purchaser,  and  on  the  restitution 
of  the  stolen  property  to  the  prosecutor,  to  order  that  out  of  such  moneys 
a  sum  not  exceeding  the  amount  of  the  proceeds  of  the  said  sale  be 
delivered  to  the  said  purchaser. 

10.  Where  recognisances  shall  have  been  entered  into  for  the  appearance 
of  any  person  to  take  his  trial  for  any  offence  at  any  court  of  criminal 
jurisdiction,  and  a  bill  of  indictment  shall  be  found  against  him,  and 
such  person  shall  be  then  in  the  prison  belonging  to  the  jurisdiction 
of  such  court,  under  warrant  of  commitment,  or  under  sentence  for 
some  other  offence,  it  shall  be  lawful  for  the  court,  by  order  in  writing, 
to  direct  the  governor  of  the  said  prison  to  bring  up  the  body  of  such 


•  • 
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person  in  order  that  lie  may  be  arraigned  upon  such  indictment  without  80  &  81  Yior. 
writ  of  Habeas  Corpus,  and  the  said  governor  shall  thereupon  obey  such        ^  ^^* 
order.  >,,  .  '^~~Jj- 

11.  This  act  shall  not  extaid  to  Ireland.  ^^^ 

12.  This  act  shall  oome  into  operation  on  the  first  day  of  October,  one         

thousand  eight  hundred  and  sixty-seven.  Extent  of  act 

Commence- 
ment of  act. 


NAVAL    STOBBS    ACT. 

30  &  31  Vict.  cap.  119. 

An  Act  for  the  Protection  ofNavcd  Stores. — [20th  August,  1867.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporsJ,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

Sect.  1.  This  act  may  be  cited  as  "  The  Naval  Stores  Act,  1867.**  Short  title. 

2.  This  act  shall  not  extend  to  Scotland  or  Ireland.  Extent  of  act 

3.  In  this  act —  Interpretation 
The  term  "  the  Admiralty  **  means  the  Lord  High  Admiral  of  the  of  terms- 
United  Kingdom,  or  the  Commissioners  for  executing  the  Office  of  ^^^^  y*?^ 
Lord  High  Admiral.                                                                                   -24  i'26 

The  term  ''  dealer  in  marine  stores  '*  means  a  person  bound  to  conform  viot  c.  IIO. 

to  the  regulations  of  the  Merchant   Shipping  Act,    1854,  section 

four  hundred  and  eighty : 
The  term  "  dealer  in  old  metals  '*  has  the  same  meaning  as  in  the  Old 

Metal  Dealers  Act,  1861  : 
The  term  "  stores  **  includes  all  goods  and  chattels  and  any  single  store 

or  article. 

4.  The  Naval  and  Victualling  Stores  Act,  1864,  is  hereby  repealed ;  27  &  28  Vict 
but  this  repeal  or  anything  in  this  act  shall  not  apply  to  or  in  respect  of  c.  91,  repealed, 
any  offence,  act,  or  thing  committed  or  done  before  the  passing  of  this  act,  ^^*  do*  ^ 
save  that  this  act  shall  apply  to  stores  bearing  any  such  mark  or  part  of  a  *^P^  ^ , 
mark  as  in  this  act  mentioned,  whether  applied  before  or  after  the  passing  passing  this 
of  this  act.  act. 

5.  The  marks  described  in  the  schedule  to  this  act  may  be  applied  in  or  Marks  in 
on  stores  therein  described  in  order   to   denote   Her   Majesty's  property  schedule 

in  stores  so  marked.  fo^n?/if *^^ 

It  shall  be  lawful   for  the  Admiralty,  their   contractors,  officers,  and  g^res. 
workmen,  to  apply  those  marks  or  any  of  them  in  or  on  any  such  stores. 

If  any  person,  without  lawful  authority  (proof  of  which  authority  shall 
lie  on  the  party  accused),  applies  any  of  those  marks  in  or  on  any  such 
stores,  he  shall  be  guilty  of  a  misdemeanor,  and  shall,  on  conviction 
thereof,  be  liable  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour. 

6.  If  any  person,  with  intent  to  conceal  Her  Majesty's  property  in  any  Obliteration, 
stores,  takes  out,  destroys,  or  obliterates,  wholly  or  in  part,  any  such  mark  ^^t^  intent  to 
as  aforesaid,  he  shall  be  grilty  of  felony,  and  diall,  on  conviction  thereof,  ^°'^^'®**'  ®^-i 
be  liable,  in  the  discretion  of  the  court  before  which  he  is  convicted,  to  be 
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90  k  91  Vior.  l^pt  in  penal  seiritnde  for  any  tenn  not  exceeding  five  yean,  or  to  be 
c^^ll0«       imprisoned  for  any  term  not  exceeding  two  yean,  with  or  without  bard 
Naval  Stores  l^^X'^U'/  ^^  ^^^  ^  without  solitary  confinement. 

Act.  7.  If  any  person,  without  hiwful  authority  (proof  of  which  authority 

shall  lie  on  the  party  accused),  receives,  possesses,  keeps,  sells,  or  delivers 

i^rf^l°^^  any  stores  bearing  any  such  mark  as  aforesaid,  or  any  part  of  any  such 
m*r^^  '  mark,  knowing  them  to  bear  such  mark  or  part  of  a  mark,  he  shall  be 
•toTM  a  guilty  of  a  misdemeanor,  and  shall,  on  conviction  thereof,  be  liable  to  be 

misdeznaADor.  imprisoned  for  any  term  not  exceeding  one  year,  with  or  without  hard 

labour. 
Kxiowledga  of  8.  Where  the  person  charged  with  such  a  misdemeanor  as  last  aforesaid 
•toTM  being  ^as  at  the  time  at  which  the  ofiPence  is  charged  to  have  been  committed 
•nmad  affi!intt  ^°  ^^^  Majesty's  service,  or  in  the  service  of  the  Admiralty,  or  a  dealer  in 
dMlers,  £o.  marine  stores  or  in  old  metals,  or  a  pawnbroker,  knowledge  on  his  part 
that  the  stores  to  which  the  charge  relates  bore  such  a  mark  or  part  of  a 
mark  as  aforesaid  shall  be  presumed  until  the  contrary  is  shown. 
SnmniAry  9.  A  person  charged   with  such  a  misdemeanor  as  last  aforesaid  in 

conviction  in     relation  to  stores  the  value  whereof  does  not  exceed  five  poimds  shall  be 
cert*in  casei.    Hg^Yyi^^  qq  summary  conviction  before  a  justice  of  the  peace,  to  a  penalty 
not  exceeding  twenty  pounds,  or,  in  the  discretion  of  the  justice,  to  be 
imprisoned  for  any  term  not  exceeding  six  months,  with  or  without  hard 
labour. 
Penalty  on  1 0.  If  stores  are  found  in  the  possession  of  a  person  being  in  Her 

dealer,  &c.,  Majesty's  service  or  in  the  service  of  the  Admiralty,  or  being  a  dealer  in 
found  in  marine  stores  or  in  old  metals,  or  a  pawnbroker,  and  he  is  taken  or 

unmarked^      summoned  before  a  justice  of  the  peace,  and  such  stores  do  not  bear  any 
Btorat,  and  not  8u<^^  mark  or  part  of  a  mark  as  aforesaid,  but  the  justice  sees  reasonable 
accounting.      grounds  for  believing  them  to  be  or  to  have  been  Her  Majesty's  property, 
then  if  such  person  does  not  satisfy  the  justice  that  he  came  by  the  stores 
so  found  lawfully,  he  shall  be  liable,  on  summary  conviction  before  the 
justice,  to  a  penalty  not  exceeding  five  poimds. 
Effect  of  con-        11.  A  conviction  under  this  act  of  a  dealer  in  old  metals  shall,  for  the 
viction  of         purposes   of  registration   and   its   consequences    under    the    Old    Metal 
^*^[  *°  ^^^     Dealers  Act,  1861,  be  equivalent  to  a  conviction  under  that  act. 
Peraona  not  ^^'  ^^  order  to  prevent  a  failure  of  justice  in  some  cases  by  reason  of 

doalerain  the  difficulty  of  proving  knowledge  of  the  fact  that  stores  bore  such  a 
marine  atorei,  mark  as  aforesaid,-^ 

Ac,  found  in         jf  stores  bearing  such  a  mark  or  part  of  a  mark  are  found  in  the 
not  aatiafao-     possession  of  a  person  not  being  in  Her  Majesty's  service  or  in  the  service 
toriW  account-  of  the  Admiralty,  and  not  being  a  dealer  in  marine  stores  or  in  old  metals, 
ing  for  them,    or  a  pawnbroker,  the  following  provisions  shall  have  effect : —    • 
^^•^^*  *°  *  0-')  ^^  ^^^  person,  when  taken  or  summoned  before  a  justice  of  the 

^^    ^'  peace,  does  not  satisfy  the  justice  that  he  came  by  the  stores  so 

found  lawfully,  he  shall  be  liable,  on  conviction  by  the  justice,  to  a 
penalty  not  exceeding  five  pounds. 
(2.)  If  he  satisfies  the  justice  that  he  came  by  the  stores  so  found 
lawfully,  the  justice,  at  his  discretion,  as  the  evidence  given 
and  the  circumstances  of  the  case  require,  may  summon 
before  him  every  person  through  whose  hand  such  stores 
appear  to  have  passed,  and  if  any  such  person  as  last  afore- 
said who  has  had  possession  thereof  does  not  satisfy  the  justice 
that  he  oame  by  the  same  lawfully,  he  shall  be  liable,  on 
summary  conviction  before  the  justice,  to  a  penalty  not  exceeding 
five  pounds. 
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• 

13.  For  tHe  pnrposes  of  this  act  stores  shall  be  deemed  to  be  in  the  30  ft  81  Vior. 
possession  or  keeping  of  any  person  if  he  knowingly  has  them  in  the       ^  ^^d* 
actual  possession  or  keeping  of  any  other  person,  or  in  any  house,  building,   ^j  Tstor^ 
lodging,  apartment,  field,  or  place,  open  or  inclosed,  whether  occupied  by         ^^z. 

himself  or  not,  and  whether  the  same  are  so  had  for  his  own  use  or  

benefit  or  for  the  use  or  benefit  of  another.  Criminal 

• 

14.  A  constable  of  the  Metropolitan  Police  Force  may,  within  the  yard  I^»*^«»ion 
and  limits  for  which  he  is  sworn,  stop,  search,  and  detain  any  vessel,  boat,  oxpUlnod  for 
or  carriage  in  or  on  which  there  is  reason  to  suspect  that  any  of  Her  purposes 
Majesty's  stores  stolen  or  unlawfully  obtained  may  be  found,  or  any  person  of  oot 
reasonably  suspected  of  then  and  there  having  in  his  possession  any  such  E?^™^  °' 
stores  stolen  or  unlawfully  obtained.  Force  may 

15.  The  following  sections  of  the  act  of  the  session  of  the  twenty-fourth  stop  suspected 
and  twenty-fifth  years  of  Her  Majesty's  reign  (chapter  ninety-six),  "  to  persons,  4o. 
consolidate  and  amend  the  Statute  Law  of  England  and  Ireland  relating  ^S^^JS*  ?^ 
to  Larceny  and  other  similar  Offences,"  shall  be  incorporated  with  this  jq^  to  118 
act,  and  shall  for  the  purposes  of  this  act  be  read  as  if  ibey  were  here  re-  and  115  to* 
enacte*d,  namely,  sections  ninety-eight  to  one  hundred,  one  hundred  and  121,  of  24  A 
three,  one  hundred  and  seven  to   one  hundred   and  thirteen,   and   one  ?^  ^^^^  ^'^^ 
hundred  and  fifteen  to  one  hundred  and  twenty-one,  all  inclusive  ;  and  for  ^^JJS^^^  ^ct 
this  purpose  the  expression  ''this  act,"  when  used  in  the  sections  herein 
incorporated,  shall  be  taken  to  include  the  present  act. 

16.  It  shall  not  be  lawful  for  any  person,  without  permission  in  writing  prohibition  of 
from  the  Admiralty,  or  from  some  person  authorised  by  the  Admiralty  in  sweeping,  &o., 
that  behalf  (proof  of  which  permission  shall  lie  on  the  party  accused),  to  ^^^^^  J^ 
gather  or  search  for  stores,  or  to  creep,  sweep,  or  dredge  in  the  sea  or  any  ^t^  ^c  —  " 
tidal  water,  within  one  hundred  yards  from  any  vessel  belonging  to  Her  Penalty. 
Majesty  or  in  Her  Majesty's  service,  or  from  any  mooring  place  or  anchor- 
ing place  appropriated  to  such  vessels,  or  from  any  moorings  belonging  to 

Her  Majesty,  or  from  any  of  Her  Majesty's  wharves,  or  dock,  victualling, 
or  steam  factory  yards,  or  in  or  on  any  part  of  the  spaces  or  distances 
from  time  to  time  marked  out  as  ranges  for  artillery  practice  for  the  use 
of  Her  Majesty's  ships  at  Portsmouth,  Devonport,  or  elsewhere,  whether 
covered  with  water  or  not. 

If  any  person  acts  in  contravention  of  this  provision  he  shall  be  liable 
on  summary  conviction  before  a  justice  of  the  peace,  to  a  penalty  not 
exceeding  ^re  pounds,  or  to  be  imprisoned  for  any  term  not  exceeding 
three  months,  with  or  without  hard  labour. 

1 7.  Notwithstanding  anything  in  any  act  relating  to  municiple  corpora-  Penalties,  &c., 
tions   or   to   the   Metropolitan  Police   Force   or   in   any  other   act,  any  ^  ^  applied 

iiiiuBr  orders 

pecuniary  penalty  or  other  money  recovered  under  this  act  shall  be  paid  ^^  Admiralty* 
or  applied  as  the  Admiralty  direct. 

18.  Nothing  in  this  act  shall  prevent  any  person  from  being  indicted  Not  to  prevent 
under  this  act  or  otherwise  for  any  indictable  offence  made  pimishable  on  PJf^^^^'l^ 
summary  conviction  by  this  act,  or  prevent  any  person  from  being  liable  tJig^^ct  &a  *' 
under  any  other  act  or  otherwise  to  any  other  or  higher  penalty  or  punish- 
ment than  is  provided  for  any  offence  by  this  act,  so  that  no  person  be 

punished  twice  for  the  same  offence. 

19.  Section  forty-five  of  the  Greenwich  Hospital  Act,  1865,  shall  be  Amendment  of 
read  and  have  effect  as  if  this  act  instead  of  the  Naval  and  Victualling  SS^Jl  09  V*  t. 
Stores  Act,  1864,  were  referred  to  in  that  section.  c.  89. 

20.  The  repeal  by  the  Admiralty  Acts  Bepeal  Act,  1865,  of  sections  Amendment  of 
one,  two,  four,  five,  and  eight  of  the  act  of  the  session  of  the  ninth  and  28  &  29  Vict, 
tenth  years  of  the  reign  of  King  William  the  Third  (chapter  forty-one),  ^  ^^2» "  ^ 
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80  ft  81  Vict.  **  for  the  belter  preventing  the  Embezzlement  of  His  Majesty^s  Stores  of 
c.  119.        War,  and  preventing  Cheats,  Frauds,  and  Abases  in   paying   Seamen's 

/Cai-tiTstorea  ^*8®®'  *  ^^  hereby  repealed  as  far  as  those  sections  relate  to  any  stores 
J  f.f^  except  naval  or  victualling  stores,  or  other  stores  belonging  to  or  under  the 
•  charge  or  control  of  the  Adnairalty,  or  to  Scotland  or  Ireland,  and  to  that 

repeal  of  extent  those  sections  are  hereby  revived ;  but  nothing  herein  contained 

•ectfons  of        ®^^^  interfere  with  the  operation  of  any  other  act  of  the  present  session. 

9.V  lOWOLS, 
C.41. 


80H£DULB. 


Marks  appropriated  for  Her  Majesty  8  Use  in  or  on  /Stares. 


Stored. 


Hempen  cordage  and  wire  rope 


Canvas,  fearnought,  hammocks,  and 
seamen's  bags. 

Buntin    

Candles  

Timber,  metal,  and  other  stores  not 
before  enumerated. 


Marks. 


\Vhit«,  black,  or  coloured  worsted 
threads  laid  up  with  the  yams 
and  the  wire  respectively. 

A  blue  line  in  a  serpentiae  form. 

A  double  tape  in  the  warp. 

Blue  or  red  cotton  threads  in  each 
wick,  or  wicks  of  red  cotton. 

The  broad  arrow. 


OfiFences  by 
British 
((ubjecta  od 
board  ships. 


MERCHANT  SHIPPING  ACT. 

80  &  31  Vict.  cap.  124. 

An  Act  to  amend  the  Merchant  Shipping  Act,  1854. — [20th  August,  1867.] 

Sect.  11.  If  any  British  subject  commits  any  crime  or  offence  on  board 
any  British  ship,  or  on  board  any  foreign  ship  to  which  he  does  not 
belong,  any  court  of  justice  in  Her  Majesty's  dominions,  which  would  have 
had  cognisance  of  such  crime  or  offence  if  committed  on  board  a  British 
ship  within  the  limits  of  the  ordinary  jurisdiction  of  such  court,  shall  have 
jurisdiction  to  hear  and  determine  the  case  as  if  the  said  crime  or  offence 
had  been  committed  as  last  aforesaid. 
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STATUTES   AND    PARTS   OF    STATUTES    AFFECTING 

THE  CRIMINAL  LAW, 

PASSED   IN   THE    SESSION    OF    PARLIAMENT    OP    1868. 


DOOUMENTABY  EVIDENOE  ACT. 

81  &  32  Vict.  cap.  37. 

An  Act  to  (tmend  the  Law  relating  to  Documentary  Evidence  in  certain 

Cases.— I2blh  June,  1868.] 

Whereas  it  is  expedient  to  amend  the  law  relating  to  evidence :  Be  it 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

Sect.  1.  This  act  may  be  cited  for  all  purposes  as  *'  Tha  Documentary  Short  tiilo 
Evidence  Act,  1868." 

2.  Frimd  facie  evidence  of  any  proclamation,  order,  or  regulation  issued  Modo  of 
before  or  after  the  passing  of  this  act  by  Her  Majesty  or  by  the  Privy  proviug 
Council,  also  of  any  proclamation,  order,  or  regulation  issued  before  or  j^^^   ^ 
after  the  passing  of  this  act  by  or  under  the  authority  of  any  such  depart- 
ment of  the  Government  or  officer  as  is  mentioned  in  the  first  column  of 
the  schedule  hereto,  may  be  given  in  all  courts  of  justice,  ani  in  all  legal 
proceedings  whatsoever,  in  all  or  any  of  the  modes  hereinafter  mentioned  ; 
that  is  to  say  : 
(1.)  By  the  production  of  a  copy  of  the  Gazette  purporting  to  contain 

such  proclamation,  order,  or  regulation. 
(2.)  By  the  production  of  a  copy  of  such  proclamation,  order,  or  regula- 
tion purporting  to  be  printed  by  the  Government  printer,  or  where 
the  question  arises  in  a  court  in  any  British  colony  or  possession, 
of   a  copy  purporting  to  be  printed  under  the  authority  of   the 
legislature  of  such  British  colony  or  possession. 
(3.)  By  the   production,    in   the   case   of   any   proclamation,  order,  or 
regulation  issued  by  Her  Majesty  or  by  the  Piivy  Council  of  a  copy 
or  extract  purporting  to  be  certified  to  be  true  by  the  clerk  of  the 
Privy  Council  or  by  any  one  of  the  Lords  or  others  of  the  Privy 
Council,  and,  in  the  case  of  any  proclamation,  order,  or  regulation 
issued  by  or  under  the  authority  of  any  of  the  said  departments  or 
officers,  by  the  production  of  a  copy  or  extract  purporting  to  be 
certified  to  be  true  by  the  person  or  persons  specified  in  the  second 
column  of  the  said  schedule  in  connection  with  such  department  or 
officer. 
Any  copy  or  extract  made  in  pursuance  of  this  act  may  be  in  print  or 
in  writing,  or  partly  in  print  and  partly  in  writing. 
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Documentary 
Evidence  Ad. 

Act  to  be  in 
force  in 
colonies. 
Panisbment  of 
forgery. 


Definition  of 
terms: 


*'  Britisb 
colony  and 
possession  ;** 


^'Legidstttre;'* 


"  Privy 
Council  ;** 


"  Government 
printer  " 


»  Gszette.** 

Act  to  be 
eomolAtive. 


No  proof  shall  be  required  of  the  handwriting  or  official  position  of 
any  person  oertif3ring,  in  pnrstiance  of  this  act,  to  the  truth  of  any  copy  of 
or  extract  from  any  proclamation,  order,  or  regulation. 

3.  Subject  to  any  law  that  may  be  from  time  to  time  made  by  the 
legislature  of  any  British  colony  or  possession,  this  act  shall  be  in  force  in 
every  such  colony  and  possession. 

4.  If  any  person  commits  any  of  the  offences  following ;  that  is  to  say, 
(1.)  Prints  any  copy  of   any  proclamation,  order,  or  regulation  which 

falsely  purports  to  have  been  printed  by  the  Government  printer, 
or  to  be  printed  under  the  authority  of  the  legislature  of  any 
British  colony  or  possession,  or  tenders  in  evidence  any  copy  of 
any  proclamation,  order,  or  regulation  which  falsely  purports  to 
have  been  printed  as  aforesaid,  knowing  that  the  same  was  not  so 
printed;  or, 
(2.)  Forges  or  tenders  in  evidence,  knowing  the   same  to  have   been 
forged,  any  certificate  by  this  act  authorised  to  be  annexed  to  a 
copy  of  or  extract  from  any  proclamation,  order,  or  regulation  ; 
he  shall  be  guilty  of  felony,  and  shall   on   conviction   be   liable  to  be 
sentenced  to  penal  servitude  for  such  term  as  is  prescribed  by  "  The  Penal 
Servitude  Act,  1864,"  as  the  least  term  to  which  an   offender  can   be 
sentenced  to  penal  servitude,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour. 

5.  The  following  words  shall  in  this  act  have  the  meaning  hereinafter 
assigned  to  them,  unless  there  is  something  in  the  context  repugnant  to 
such  construction  ;  (that  is  to  say,) 

''  British  colony  and  possession  "  shall  for  the  purposes  of  this  act 
include  the  Channel  Islands,  the  Isle  of  Man,  and  such  territories 
as  may  for  the  time  being  be  vested  in  Her  Majesty  by  virtue  of  any 
act  of  Parliament  for  the  Government  of  India  and  all  other  Her 
Majesty's  dominions. 

"LegifiJature  *' shall  signify  any  authority  other  than  the  Imperial 
Parliament  or  Her  Majesty  in  Council  competent  to  make  laws  for 
any  colony  or  possession. 

"  Privy  Coimcil "  shall  include  Her  Majesty  in  Council  and  the  Lords 
and  others  of  Her  Majesty's  Privy  Council,  or  any  of  them,  and  any 
Committee  of  the  Privy  Council  that  is  not  specially  named  in  the 
schedule  hereto. 

"  Government  printer "  shall  mean  and  include  the  printer  to  Her 
Majesty  and  any  printer  purporting  to  be  the  printer  authorised  to 
print  the  statutes,  ordinances,  acts  of  state,  or  other  public  acts  of 
the  legislature  of  any  British  colony  or  possession  or  otherwise  to  be 
the  Government  printer  of  such  colony  or  possession. 

"  Gazette  "  shall  include  the  London  Gazette,  the  Edinburgh  Gazette, 
and  the  Dvhlin  Gazette,  or  any  of  such  Gazettes. 

6.  The  provisions  of  this  act  shall  be  deemed  to  be  in  addition  to,  and 
not  in  derogation  of,  any  powers  of  proving  documents  given  by  any 
existing  statute  or  existing  at  common  law. 
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Schedule. 


Column  1. 


Name  of  Department  or  OfiSoer. 
The  Commissioners  of  the  Treasury. 


The    Commissioners    for    executing 
the  Office  of  Lord  High  Admiral. 


Secretaries  of  State. 


Committee    of 
Trade. 


Privy   Council    for 


The  Poor  Law  Board. 


Column  2. 
Names  of  Certifying  Offieers. 

Any  Commissioner,  Secretary,  or 
Assistant-secretary  of  the  Trea- 
sury. 


SI  4p  8a  Yi97' 
Evidnu»Act. 


Any  of  the  Commissioners  for  exe- 
cuting the  Office  of  Lord  High 
Admiral  or  either  of  the  Secre- 
taries to  the  said  Conmiissioners. 

Any  Secretary  or  Under-Secretary  of 
State. 


Any  Member  of  the  Committee  of 
Privy  Council  for  Trade  or  any 
Secretary  or  Assistant-secretaiy 
of  the  said  Committee. 


Any  Commissioner  of  the  Poor  Law 
Board  or  any  Secretary  or  Assist- 
ant-secretary of  the  said  Board. 


LAECENY  AND  EMBEZZLEMENT  ACT. 

81  &  32  ViOT.  CAP.  116. 

An  Act  to  amend  the  Law  relating  to  Larceny  and  Embezzlement. — 

[SUt  July,  1868.] 

Whebeas  it  is  expedient  to  provide  for  the  better  security  of  the  property 
of  co-partnerships  and  other  joint  beneficial  owners  against  offences  by 
part  owners  thereof,  and  further  to  amend  the  law  relating  to  embezzle- 
ment :  Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Pai^liament  assembled,  and  by  the  authority  of  the  same,  as 
follows. 

Sect.  1.  If  any  person,  being  a  member  of  any  co-partnership,  or  being 
one  of  two  or  more  beneficial  owners  of  any  money,  goods,  or  effects,  bills, 
notes,  securities,  or  other  property,  shall  steal  or  embezzle  any  such 
money,  goods,  or  effects,  bills,  notes,  securities,  or  other  property  of  or 
belonging  to  any  such  co-partnership  or  to  such  joint  beneficnal  owners, 
every  such  person  shall  be  liable  to  be  dealt  with,  tried,  convicted,  and 
punished  for  the  same  as  if  such  person  had  not  been  or  was  not  a 
member  of  such  co-partnership  or  one  of  such  beneficial  owners. 

VOL.  XI.  e 


Member  of  oo- 
partnership 
guilty  of  con- 
verting to  his 
own  nae,  fto. 
property  of  co- 
partnerehip 
liftble  to  be 
tried  as  if  not 
such  member. 
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91  &  tt  Vi0».  2.  All  the  proyiBioiiB  of  the  act  passed  in  the  session  of  Parliament  held 
^  *^^'  in  the  eighteenth  and  nineteenth  years  of  Her  present  Majesty's  reign, 
^^  intituled  "  An  Act  for  diminishing  Expense  and  Delay  in  the  Administra- 
tion of  Criminal  Justice  in  certain  Gases/'  shall  extend  and  be  applicable 
ProTitioiis  of  to  the  offence  of  embezzlement  by  clerks  or  servants,  or  persons  employed 
^^\9&^  ^^^  ^^^  ^^^  purpose  or  in  the  capacity  of  clerks  or  servants,  and  the  said  act 
tended^'  shall  henceforth  be  read  as  if  the  said  offence  of  embezzlement  had  been 
emUsstoment  indaded  therein. 

by  ctorks  or         d.  This  act  shall  not  eziend  to  Scotland. 

Borrsnts. 

£st«nt  of  aot 


APPXNDK.  XZXY 


STATUTES  AND  PARTS  OF  STATUTES  APTECTING 

THE  CRIMINAL  LAW, 

PASSED    IN    THE    SESSION    OF    PARLIAMENT    OF    1868. 


NAVAL  8T0BBS  AOT. 

32  ViOT.  CAP.  12. 

An  Act  far  the  Prvtectian  oflfavai  iiU>re8.^l9th  Moyy  18^9.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with,  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Oommons,  in 
this  present  Parliament  asaembledy  and  by  the  authority  of  the  seme,  aa 
follows : 

Sect.  1.  This  act  may  be  cited  as  "  The  Naval  Stores  Act,  1869.'*  SiMrt  title. 

2.  In  this  act —  Xntorpretatiai 
The  term  '*  the  Admiralty  *'  means   the  Lord   High   Admiral  of  the  ^  ^i'°>>- 

United  Kingdom,  or  the  Commissionera  for  executing  the  o£Qce  of 
Lord  High  Admiral : 
The  term  "  stores  "  includes  all  goods  and  chattels,  and  any  single  store 
or  article. 

3.  The  "Naval  Stores  Act,  1867/'  is  hereby  repealed;  but  this  repeal  80  AaiTlei 
shall  not  apply  or  have  effect  to  or  in  respect  of  any  offence,  act,  or  thing  o.ll9,iiepei^ 
committed  or  done  before  the  passing  of  this  act,  or  affect  the  revivor  of  ^^*  *****  *^  , 
any  enactment  revived  by  the  act  hereby  repealed.  enaoteiMite.  * 

4.  The  marks  described  in  the  schedule  to  this  act  may  be  applied  in  or  Biarks  in 
on  stores  therein  described  in  order  to  denote  Her  Majesty's  property  in  sohednle 
stores  so  marked;    and  it  shall  be  lawful  for  the  Admiralty,   their ^PP**^*^ 
contractors,  officers,  and  workmen,  to  apply  those  marks,  or  any  of  them,  ^traes. 

in  or  on  any  such  stores ;  and  if  any  person  without  lawful  authority 
(proof  of  which  authority  shall  lie  on  tne  party  accused)  applies  any  of 
those  marks  in  or  on  any  such  stores  he  shall  be  guilty  of  a  ndsdemeanor, 
and  shall  on  conviction  thereof  be  liable  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour. 

5.  If  any  person  with  intent  to  conceal  Her  Majesty's  property  in  any  OblitevatiM 
stores  takes  out,  destroys,  or  obliterates,  wholly  or  in  part,  any  such  mark  wiib  iatenl  te 
as  aforesaid,  he  shall  be  guilty  of  felony,  and  shall  on  conviction  thereof  ^n<}«al- 

be  liable  in  the  discretion  of  the  court  before  which  he  is  convicted  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  five  year^  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  wiUiout  hard 
labour,  and  with  or  without  solitary  confinement. 

6.  A  constable  of  the  metropolitan  police  force  may,  within  any  of  Her  Power  ler 
Majesty's  dock,  victualling,  or  steam  factory  yards,  and  the  area  connected  policemen  of 
therewith,  for  which  he  is  sworn,  stop,  search,  and  detain  any  vessel,  boat^  f'^^'^^^J^ 
or  vehicle  in  or  on  which  there  is  reason  to  suspeot  that  any  of  Her  g^l^oted  ^ 
Majesty's  stores  stolen  or  unlawfully  obtained  may  be  found,  or  any  person  penons,  ^ 
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'  Naval  Stores 
Act, 

and  pnnUb- 
ment  for 


Prohibition  of 
sweeping,  ^^ 
within  100 
yards  of 
dockyards. 


82  Vior.  a  12.  reasonably  stispected  of  having  or  conveying  in  any  manner  any  of  Her 
Majesty's  stores  stolen  or  unlawfully  obtained ;  and  if  any  person  is 
brought  before  two  justices  of  the  peace  charged  with  having  or  conveying 
in  any  manner  any  of  Her  Majesty's  stores  reasonably  suspected  of  being 
stolen  or  unlawfully  obtained,  and  does  not  give  an  account  to  the  satisfac- 
tion of  the  justices  how  he  came  by  the  same,  he  shall  be  deemed  guilty 

possession,  ^  of  a  misdemeanor,  and  shall  be  liable,  on  summaiy  conviction  before  two 
justices,  to  a  penalty  not  exceeding  five  pounds,  or,  in  the  discretion  of  the 
justices,  to  be  imprisoned  for  any  term  not  exceeding  two  months,  with  or 
without  hai^d  labour. 

7.  It  shall  not  be  lawful  for  any  person,  without  permission  in  writing 
from  the  Admiralty,  or  from  some  person  authorised  by  the  Admiralty  in 
that  behalf  (proof  of  which  permission  shall  lie  on  the  party  accused),  to 
gather  or  search  for  stores,  or  to  creep,  sweep,  or  dredge  in  the  sea  or 
any  tidal  water,  within  one  hundred  yards  from  any  vessel  belonging  to 
Her  Majesty  or  in  Her  Majesty's  service,  or  from  any  mooring  place  or 
anchoring  place  appropriated  to  such  vessels,  or  from  any  moorings 
belonging  to  Her  Majesty,  or  from  any  of  Her  Majesty's  wharves,  or  dock, 
victualling,  or  steam  factory  yards,  or  in  or  on  any  part  of  the  spaces  or 
distanceis  from  time  to  time  marked  out  as  ranges  for  artillery  practice  for 
file  use  of  Her  Majesty's  ships  at  Portsmouth,  Devonport,  or  elsewhere, 
whether  covered  with  water  or  not. 

If  any  person  acts  in  contravention  of  this  provision  he  shall  be  liable, 
on  summary  conviction  before  a  justice  of  the  peace,  to  a  penalty 
not  exceeding  five  pounds,  or,  in  the  discretion  of  the  justice,  to  be 
impirisoned  for  any  term  not  exceeding  three  months,  with  or  without 
hard  labour. 

8.  If  stores  are  found  in  the  possession  or  keeping  of  a  person  being  in 
Her  Majesty's  service,  or  in  the  service  of  the  Admiralty,  or  being  a  dealer 
in  marine  stores  or  in  old  metals,  or  a  pawnbroker  (within  the  meaning  of 

stores,  and  not  &Dy  enactments  for  the  time  being  in  force  relating  to  such  dealers  or  to 
Mseonnting  for  pawnbrokers),  and  he  is  taken  or  summoned  before  a  justice  of  the  peace, 
and  the  justice  sees  reasonable  grounds  for  believing  the  stores  found  to  be 
or  to  have  been  Her  Majesty's  property,  then  if  such  person  does  not 
satisfy  the  justice  that  he  came  lawfully  by  the  stores  found,  he  shall  be 
liable,  on  summary  conviction  before  a  justice,  to  a  penalty  not  exceeding 
five  pound  ;  and  for  the  purposes  of  this  section  stores  shall  be  deemed  to 
be  in  the  possession  or  keeping  of  any  person  if  he  knowingly  has  them  in 
the  actual  possession  or  keeping  of  any  other  person,  or  in  any  house, 
building,  lodging,  apartment,  field,  or  place,  open  or  enclosed,  whether 
occupied  by  himself  or  not,  and  whether  the  same  are  so  had  for  his  own 
use  or  benefit  or  for  the  use  or  benefit  of  another. 

9.  A  conviction  under  any  provision  of  this  act  of  a  dealer  in  old  metals 
shall,  for  the  purposes  of  registration  and  its  consequences  under  "  The 
Old  Metal  Dealers  Act,  1861,*'  be  equivalent  to  a  conviction  under  that 
act. 

10.  The  following  sections  of  the  act  of  the  session  of  the  twenty-fourth 
24  &  25  Vict,  and  twenty-fifth  years  of  Her  Majesty's  reign  (chapter  ninety-six),  "  to  con- 
e.  96  inoor-  solidate  and  amend  the  Statute  Law  of  England  and  Ireland  relating  to 
porat0d.           Larceny  and  other  similar  OflFences,"  are  hereby  incorporated  with  this  act, 

and  shall  for  the  purposes  of  this  act  be  read  as  if  thev  were  here 
rercnacted,  namely,  sections  ninety-eight  to  one  hundred,  one  hundred  and 
three,  one  huiidred  and  seven  to  one  hundred  and  thirteen,  and  one 
hundred  and  fifteen  to  one  hundred  and  twenty-one,  all  inclusive ;  and  for 


Penalty  on 
dealer,  dMs., 
found-in  ■ 
possession  of 


them. 


0o»?S6tr<$n  of 
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this  purpose  the  expression  "  this  act/'  where  used  in  those  sections,  shall  82  Yior.  o  12. 
be  taken  to  indade  the  present  act.  "T^ 

11.  Notwithstanding  anjrthing  in  any  act  relating  to  mnnicipal  corpora-      ^^j^ct.  *"^ 

tions  or  to  the  metropolitan  police  force,  or  in  any  other  act,  any  pecuniary         1 

penalty  or  other  money  recovered  under  this  act  shall  be  paid  and  applied  Penalties,  dm. 
under  such  regulations  as  the  Admiralty,  with  the  concurrence  of  the  *<>  ^  *PPl*®^ 
Treasury,  may  from  time  to  time  make.  orAdminSty. 

12.  Nothing  in  this  act  shall  prevent  any  person  from  being  indicted  j^ot  to  prevent 
under  this  act  or  otherwise  for  any  indictable  offence  made  punishable  on  persons  being 
summary  conviction  by  this  act,  or  prevent  any  person  from  being  liable  indicted  ^^' 
under  any  other  act  or  otherwise  to  any  other  or  higher  penalty  or  punish-        **^ 
ment  than  is  provided  for  any  offence  by  this   act,  so  that  no  person 

be  punished  twice  for  the  same  offence. 

13.  Section  forty-five  of  "The  (Greenwich  Hospital  Act,  1865,"  shall  Amendment 
be   read   and   have   effect  as   if  this   act,   instead   of  **  The  Naval  and  Sg  &°29*V*°t. 
Victualling  Stores  Act,  1864,"  were  referred  to  in  that  section.  ^^  gg 

14.  This  act  shall  not  extend  to  Scotland  or  Ireland.  Extent  of  act. 


Sghkdule. 
Marks  appropnctted  for  Her  Majesty  6  use  in  or  on  Stores. 


Stores.  Marks. 


Hempen  cordage  and  wire  rope 


Canvas,  fearnought,  hammocks  and 
seamen's  bags. 

Buntin    

Candles 


White,  black,  or  coloured  worsted 
threads  laid  up  with  the  yams 
and  the  wire  respectively. 

A  blue  line  in  a  serpentine  form. 


A  double  tape  in  the  warp. 

Blue  or  red  cotton  threads  in  each 
wick  or  wicks  of  red  cotton. 

Timber,  metal,  and  other  stores  not  j  The  broad  arrow, 
before  enumerated.  > 


TRADES  UNIONS  FUNDS  PBOTECTION  ACT. 

82  &  33  ViOT.  CAP.  61. 

An  Act  to  protect  the  Funds  of  Trades  Unions  from  Embezzlement  and 

Misappropriation. — dth  August,  1869.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 
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82A88Vicr. 
a  61. 

Tradt*  Unions 
Act. 

Provisions 

of  the 

18  &  19  Vict. 

c  68  to  apply 

to  certain 

associations. 

Duration  <^ 

act 

Short  title. 


Sect.  1.  An  association  of  persons  having  rules,  agreements,  or  praetices 
among  themselves  as  to  the  terms  on  which  they  or  any  of  them  wiU  or 
will  not  consent  to  employ  or  to  be  employed  shall  not,  by  reason  only 
that  any  of  such  rules,  agreements,  or  practices  may  operate  in  restraint  of 
trade,  or  that  such  association  is  partly  for  objects  other  than  the  objects 
mentioned  in  the  **  Friendly  Societies  Act/'  be  deemed,  for  the  purposes 
of  the  twenty-fourth  section  of  the  "Friendly  Societies  Act,  1855,"  for 
the  punishment  of  frauds  and  impositions,  to  be  a  society  established  for  a 
purpose  which  is  illegal,  or  not  to  be  a  friendly  society  within  the  meaning 
of  die  forty-fourth  section  of  the  said  act. 

2.  This  act  shall  not  continue  in  force  after  the  last  day  of  August,  one 
thousand  eight  hundred  and  seventy. 

3.  This  act  may  be  cited  as  "The  Trades  Unions  Funds  Protection  Act" 


Paniahment 
of  fi'aadulent 
debtors. 


DEBTOES  ACT. 

32  &  33  Vict.  cap.  62, 

An  Act  for  ths  Abolition  of  Imprisonment  for  Debt,  for  the  Funishment  of 
fraudulent  Debtors;  mid  for  other  J  urposes. — [9<A  August,  1869.] 

Sect.  11.  Any  person  adjudged  bankrupt,  and  any  person  whose  affairs 
are  liquidated   by  arrangement  in  pursuance  of  "The  Bankruptcy  Act, 
1869,"  shall,   in.  each    of  the   cases   following,  be  deemed  guilty  of   a 
misdemeanor,  and  on  conviction  thereof  shall  be  liable  to  be  imprisoned 
for  any  time  not  exceeding  two  years,  with  or  without  hard  labour ;  that 
is  to  say, 
(1.)  If  he  does  not,  to  the  best  of  his  knowledge  and  belief,  fully  and 
truly  discover  to   the   trustee   administering  his   estate   for  the 
benefit  of  his  creditors  all  his  property,  real  and  pei-sonal,  and  how, 
and  to  whom,  and  for  what  consideration,  and  when  he  disposed  of 
any  part  thereof,  except  such  part  as  has  been  disposed  of  in  the 
ordinary  way  of  his  trade  (if  any),  or  laid  out  in  the  ordinary 
expense  of  his  family,  unless  the  jury  is  satisfied  that  he  had  no 
intent  to  defraud : 
(2.)  If  he  does  not  deliver  up  to  such  trustee,  or  as  he  directs,  all  such 
part  of  his  real  and  personal  property  as  is  in  his  custody  or  under 
his  control,  and  which  he  is  required  by  law  to  deliver  up,  unless 
the  jury  is  satisfied  that  he  had  no  intent  to  defraud  : 
(3.)  If  he  does  not  deliver  up  to  such  trustee,  or  as  he  directs,  all  books, 
documents,  papers,  and  writings  in  his  custody,  or  under  his  con- 
trol relating  to  his  property  or  affairs,  unless  the  jury  is  satisfied 
that  he  had  no  intent  to  defraud  : 
(4.)  If  after  the  presentation  of  a  bankruptcy  petition  against  him  or  the 
commencement  of  the  liquidation,   or   within   four   months  next 
before  such  presentation  or  commencement,  he  conceals  any  part  of 
his  property  to  the  value  of  ten  pounds  or  upwards,  or  conoeals 
any  debt  due  to  or  from  him,  unless  the  jury  is  satisfied  that  he 
had  no  intent  to  defraud : 
(o.)  If  after  the  presentation  of  a  bankruptcy  petition  against  him  or  the 
commencement  of  the  liquidation,  or  within   four  months  XMxt 
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before    sucb    presentation    or    commencement,    lie    fraudulently  82  &  88Yior. 
removes  any  part  of  his  property  of  the  value  of  ten  pounds  or        o.  62. 
upwards : 
(6.)  If  he  makes  any  material  omission  in  any  statement  relating  to  his 
affairs,   unless  the  jury  is   satisfied   that  he   had  no   intent  to 
defraud : 
(7.)  If,  knowing  or  believing  that  a  false  debt  has  been  proved  by  any 
person  under  the  bankruptcy  or  liquidation,  he  fail  for  the  period 
of  a  month  to  inform  such  trustee  as  aforesaid  thereof : 
(8.)  If  after  the  presentation  of  a  bankruptcy  petition  against  him  or  the 
commencement  of  the  liquidation  he  prevents  the  production  of 
any  book,  document,  paper,  or  writing  affecting  or  relating  to  his 
property  or  affairs,  unless  the  jury  is  satisfied  that  he  had  no 
intent  to  conceal  the  state  of  his  affairs  or  to  defeat  the  law : 
(9.)  If  after  the  presentation  of  a  bankruptcy  petition  against  him  or 
the  commencement  of  the  liquidation,  or  within  four  months  next 
before  such  presentation  or  commencement,  he  conceals,  destroys, 
mutilates,  or  falsifies,  or  is  privy  to  the  ooncealment,  destruction, 
mutilation,  or  falsification  of  any  book  or  document  affecting  or 
relating  to  his  property  or  affairs,  unless  the  jury  is  satisfied  that 
he  had  no  intent  to  conceal  the  state  of  his  affairs  or  to  defeat 
the  law : 

(10.)  If  after  the  presentation  of  a  bankruptcy  petition  against  him  or  the 
ponunencement  of  the  liquidation,  or  within  four  months  next 
before  such  presentation  or  commencement,  he  makes  or  is  privy  to 
the  making  of  any  false  entry  in  any  book  or  document  affecting  or 
relating  to  his  property  or  adSPairs,  unless  the  jury  is  satisfied  that 
he  had  no  intent  to  conceal  the  state  of  his  affairs  or  to  defeat 
the  law : 

(11.)  If  after  the  presentation  of  a  bankruptcy  petiiion  against  him  or 
the  commencement  of  the  Hqoidation,  or  within  four  months  next 
before  such  presentation  or  commencement^  be  fraudulently  parts 
with,  alters,  or  makes  any  omission,  or  is  privy  to  the  fraudulently 
parting  wiiJi,  altering,  or  making  any  omission  in  any  document 
affecting  or  relating  to  his  property  or  affairs : 

(12.)  If  after  the  presentation  of  a  bankruptcy  petition  against  him  or 
the  commencement  of  the  liquidation,  or  at  any  meeting  of  his 
orsditoTS  within  four  months  next  before  such  presentation  or 
conmienoement^  he  attempts  to  account  for  any  part  of  his 
property  by  fictitious  losses  or  expenses : 

(Id.)  If  within  four  months  next  before  the  presentation  of  a  bankruptcy 
petition  against  him  or  the  commenoement  of  the  liquidation,  he, 
by  any  false  representation  or  other  fraud,  has  obtained  any 
property  on  credit  and  has  not  paid  for  the  same  : 

(14.)  If  within  four  months  next  before  the  presentation  of  a  bankruptcy 
petition  against  him  or  the  conomencement  of  the  liquidation,  he, 
being  a  trader,  obtains,  under  the  false  pretence  of  carrying  on 
business  and  dealing  in  the  ordinary  way  of  his  trade,  any  property 
on  credit  and  has  not  paid  for  the  same,  unless  the  jury  is  satisfied 
that  he  had  no  intent  to  defraud  : 

(15.)  If  within  four  months  next  before  the  presentation  of  a  bankruptcy 
petition  against  him  or  the  commenoement  of  the  liquidation,  he, 
being  a  txttder,  pawns,  pledges,  or  disposes  of  otherwise  than  in  the 
ordinary  way  of  his  trade  any  property  which  be  has  obtained  on 
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credit  and  has  not  paid  for,  unlesB  the  jury  is  satisfied  that  he  had 

no  intent  to  defraud : 

(16.)  If  he  is  guilty  of  any  false  representation  or  other  fraud  for  the 

purpose  of  obtaining  the  consent  of  )ub  creditors  or  any  of  them  to 

any  agreement  with  reference  to   his  affairs  or  his  bankruptcy 

or  liquidation. 

12.  If  any  person   who  is  adjudged   a  bankrupt  or  has  his   affairs 

liquidated  by  arrangement  after  the  presentation  of  a  bankruptcy  petition 

against  him  or  the  commencement  of  the   liquidation,  or  within   four 

months  before  such  presentation  or  commencement,  quits  England  and 

takes  with  him,  or  attempts  or  makes  preparation  for  quitting  England 

and  for  taking  with   him,  any  part   of  his  property  to  the  amount  of 

twenty  pounds  or  upwards,  which  ought  by  law  to  be  divided  amongst  his 

creditors,  he  shall  (unless  the  jury  is  satisfied  that  he  had  no  intent  to 

defraud)  be  guilty  of  felony,  punishable  with  imprisonment  for  a  time 

not  exceeding  two  years,  with  or  without  hard  labour. 

1 8.  Any  person  shall  in  each  of  the  cases  following  be  deemed  guilty  of 

a  misdemeanor,  and  on  conviction  thereof  shall  be  liable  to  be  imprisoned 

for  any  time  not  exceeding  one  year,  with  or  without  hard  labour ;  that  is 

to  say, 

(1.)  If  in  incurring  any  debt  or  liability  he  has  obtained  credit  under 

false  pretences,  or  by  means  of  any  other  fraud  : 
(2.)  If  he  has,  with  intent  to  defraud  his  creditors,  or  any  of  them, 
made  or  caused  to  be  made  any  gift,  delivery,  or  transfer  of  or  any 
charge  on  his  property : 
(8.)  If  he  has,  with  intent  to  defraud  his  creditors,  concealed  or  removed 
any  part  of  his  property  since  or  within  two  months  before  the 
date  of  any  unsatisfied  judgment  or  order  for  payment  of  money 
obtained  i^^ainst  him : 

14.  If  any  creditor  in  any  bankruptcy  or  liquidation  by  airangement  i>r 
composition  with  creditors  in  pursoanoe  of  ''The  Bankruptcy  Act,  1869,*' 
wilfully  and  with  intent  to  defraud  makes  any  false  claun,  or  any  proof, 
declaration,  or  statement  of  account  which  is  untrue  in  any  material 
particular,  he  shall  be  guilty  of  a  misdemeanor,  punishable  with  imprison- 
ment not  exceeding  one  year,  with  or  without  hard  labour. 

15.  Where  a  debtor  makes  any  arrangement  or  composition  with  his 
creditors  under  the  provisions  of  ''  The  Bankruptcy  Act,  1869,"  he  shall 
remain  liable  for  the  unpaid  balance  of  any  debt  which  he  incurred  or 
increased,  or  whereof  before  the  date  of  the  arrangement  or  composition 
he  obtained  forbearance,  by  any  fraud,  provided  the  defrauded  creditor 
has  not  assented  to  the  arrangement  or  composition  otherwise  than,  by 
proving  his  debt  and  accepting  dividends. 

1 6.  Where  a  trustee  in  any  bankruptcy  reports  to  any  court  exercising 
jurisdiction  in  bankruptcy  that  in  his  opinion  a  bankrupt  has  been  guilty 
of  any  offence  under  this  act,  or  where  the  court  is  satisfied  upon  the 
representation  of  any  creditor  or  member  of  the  conmiittee  of  inspection 
that  there  is  ground  to  believe  that  the  bankrupt  has  been  giiilty  of  any 
offence  under  this  act.  the  court  shall,  if  it  appears  to  the  court  that  there 
IB  a  reasonable  probability  that  the  bankrupt  may  be  convicted,  order  the 
trustee  to  prosecute  the  bankrupt  for  such  offence. 

1 7.  Where  the  prosecution  of  the  bankrupt  under  this  act  is  ordered  by 
any  court,  then,  on  the  production  of  the  order  of  the  court,  the  expenses 
of  the  prosecution  shall  be  allowed,  paid,  and  borne  as  expenses  of  prose- 
cutions for  felony  are  allowed,  paid,  and  boi^ne.     .  _ 
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18.  Every  misdemeanor  under   the   second  part  of  this  act  shall  be  32  ft  83  Vict. 
deemed  to  be  an  offence  within  and  subject  to  the  provisions  of  the  act  of        c.  62. 
the  session  of  the  twenty-second  and  twenty-third  years  of  the  reign  of    .   . 

Her  present  Majesty,  chapter  seventeen,  intituled  "  An  Act  to  prevent 

Vexatious  Indictments  for  certain  Misdemeanors ;"  and  when  any  person  is  Application  of 
charged  with  any  such  offence  before  any  justice  or  justices,  such  justice  Vexatioue 
or  justices  shall  take  into  consideration  any  evidence  adduced  before  him  Indictments 
or  them  tending  to  show  that  the  act  charged  was  not  committed  with  a  „„ j^-  thia  ^t 
guilty  mtent. 

19.  In  an  indictment  for  an  offence  under  this  act  it  shall  be  sufficient  Form  of 
to  set  forth  the  substance  of  the  offence  charged,  in  the  words  of  this  act  indictment, 
specifjring  the  offence,  or  as  near  thereto  as  circumstances  admit,  without 
alleging  or  setting  forth  any  debt,  act  of  bankruptcy,  trading,  adjudication, 

or  any  proceedings  in,  or  order,  warrant,  or  document  of  any  court  acting 
under  "  The  Bankruptcy  Act,  1869." 

20.  So  much  of  the  act  of  the  session  of  the  fifth  and  sixth  years  of  Her  Quarter 

Majesty's  reign  (chapter  thirty-eight),    "  to   define  the  jurisdiction   of  eessionB  to 

justices  in  ceneral  and  quarter  sessions  of  the  peace,"  as  excludes  from  the  ^a'^o.JuriBdic- 
•     •  J*  A*  r  •     X*  J  J  i.  •  r  x-L  J*  tion  in  respect 

jurisdiction  of  justices  and  recorders  at  sessions  of  the  peace  or  adjourn-  ^^  offences 

ments  thereof  the  trial  of  persons  for  offences  against  any  provision  of  the  under  act. 
laws  relating  to  bankrupts,  is  hereby  repealed  as  from  the  passing  of  this 
act;  and  any  offence  under  this  act  shaU  be  deemed  to  be  within  the  juris- 
diction of  such  justices  and  recorders. 

21.  The  provisions  of  the  act  of  the  session  of  the  fifth  and  sixth  years  Mayors,  &c., 
of  William  the  Fourth,  chapter  seventy-six,  for  the  regulation  of  muni-  disqualified  by 
cipal  corporations,  sections  fifty-two  and  fifty-three,  as  to  the  disqualifi-  arrangements, 
cation  of  mayors,  aldermen,  and  town  councillors  having  been  declared 
bankrupt  or  having  compounded  by  deed  with  their  creditors,  shall  extend 

to  every  arrangement  or  composition  by  a  mayor,  alderman,  or  town 
councillor  with  his  creditors  under  ''The  Bankruptcy  Act,  1869,"  whether 
the  same  is  made  by  deed  or  otherwise. 

22.  If  any  person  being  assigned  by  Her  Majesty's  commission  to  act  as  Justices  of  the 
a  justice  of  the  peace  is  adjudged  bankrupt,  or  makes  any  arrangement  or  peace 
composition  with  his  creditors  under  "The  Bankruptcy  Act,  1869,"  lie  |^^^J°»"K  ^^ 
shall  be  and  remain  incapable  of  acting  as  a  justice  of  the  peace  until  he  arranginff"'^ 
has  been  newly  assigned  by  Her  Majesty  in  that  behalf.  with  creditors. 

23.  Where  any  person  is  liable  xmder  any  other  act  of  Parliament  or  at  Punishments 
common  law  to  any  punishment  or  penalty  for  any  offence  made  punish-  under  this  act 
able  by  this  act,  such  person  may  be  proceeded  against  under  such  other  cumulative, 
act  of  Parliament  or  at  common  law  or  under  this  act,  so  that  he  be  not 
punished  twice  for  the  same  offence. 


EVIDENOE  FUETHER  AMENDMENT  AOT. 

32  &  33  ViOT.  CAP.  68. 

An  Act  for  the  farther  Amendment  of  the  Law  of  Evidence. — 

[9<A  August,  1869.] 

Sect.  4.  If  any  person  called  to  give  evidence  in  any  court  of  justice,  Persons 
whether  in  a  civil  or  criminal  proceeding,  shall  object  to  take  an  oath,  or  objecting  to 
shall  be  objected  to  as  incompetent  to  teke  an  oath,  such  person  shall,  if  ***®  °"*'*  ^**^ 
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Act, 

be  allowed  to 
make  dedara 
tioD.  and  be 
triable  for 
perjury. 


the  presiding  judge  ib  satisfied  that  the  talmig  of  an  osfth  woold  have  no 
btD^ng  e£Pect  on  his  oonsdenoe.  make  the  following  pranise  and  dedaia- 
tion : 

'^  I  solemnly  promise  and  declare  that  the  eridenoe  gxren  bj  me  to  the 
comi  shall  be  the  trnth,  the  whole  trntlu  and  nothing  bvt  the  troth." 
And  any  person  who,  having  made  such  promise  and  dedaration,  shall 
wilfnlly  and  cormptly  gire  false  evidence,  shall  be  liable  to  be  indicted, 
tried,  and  convicted  for  perjury  as  if  he  had  taken  an  oath. 


Short  title. 

Application  of 
leet.  6  of 
aO  ft  81  Viet. 
C.12. 


CBIMINAL  LUNATICS  ACT. 

32  &  33  Vict.  cap.  78. 

An  Act  to  amend  the  Law  relating  to  Orindnal  Lunatics, — 

[9<A  August,  1869.] 

Whereas  by  the  sixth  section  of  "  The  Criminal  Lunatics  Act,  1867/*  it 
is  enacted,  "  that  where  the  term  of  punishment  awarded  to  any  criminal 
lunatic  confined  in  any  asylum  or  other  place  of  confinement  for  criminal 
lunatics  expires  before  such  evidence  of  his  sanity  has  been  given  as 
justifies  his  being  discharged,  such  consequences  shall  ensue  as  are  therein- 
after mentioned:"  And  whereas  doubts  are  entertained  whether  such 
section  extends  to  criminal  lunatics  whose  terms  of  punishment  have 
expired  previously  to  the  passing  of  the  said  act,  and  it  is  expedient 
to  remove  such  doubts  : 

Be  it  enacted  by  the  Queens  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

Preliminary, 

Sect.  1.  This  act  may  be  dted  as  "The  Criminal  Lunatics  Act,  1869." 
2.  It  is  hereby  declared  that  the  sixth  section  of  "The  Criminal 
Lunatics  Act,  1867,"  does  apply  and  shall  be  deemed  to  have  applied  from 
the  date  of  the  passing  thereof  to  criminal  lunatics  whose  terms  of  punish- 
ment expired  before  the  date  of  the  passing  of  such  act  in  the  same 
manner,  so  far  as  circumstances  admit,  as  if  their  terms  of  punishment 
had  expired  subsequently  to  the  passing  of  such  act,  and  all  orders  made 
and  acts  done  previously  to  the  passing  of  this  act  in  respect  of  or  to 
criminal  lunatics  whose  terms  of  punishment  expired  before  the  passing  of 
the  said  "Criminal  Lunatics  Act,  1867/'  shall  be  valid  accordingly,  but 
no  parish  or  place  upon  which  any  order  may  have  been  or  shall  be  made 
for,  or  which  shall  be  otherwise  chargeable  with,  the  maintenance  of  any 
criminal  lunatic  under  the  sixth  section  of  the  said  act  shall  be  liable  to 
make  good  or  refund  any  sum  of  money  which  may  have  been  theretofore 
expended  by  any  other  parish  or  place  on  account  of  the  maintenance  of 
such  lunatic. 
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CLERKS  OF  ASSIZE  ACT. 

32  &  33  ViOT.  CAP.  89. 

An  Act  to  amend  the  Law  relating  to  the  Office  of  Clerk  of  Assize  and 
Offices  united  thereto,  and  to  certain  Fees  upon  Orders  for  Payment  of 
Witnesses  in  Criminal  Proceedings. — [9<A  August,  1869.] 

•Whbbeas  it  is  expedient  to  amend  the  law  relating  to  the  oflSce  of  clerk 
of  assize  and  offices  united  thereto,  and  to  remove  doubts  which  have 
arisen  respecting  the  taking  of  certain  fees  in  pursuance  of  section  five  of 
the  act  of  the  session  of  the  thirtieth  and  thirty-first  years  of  the  reign  of 
Her  present  Majesty,  chapter  thirty-five,  "  to  remove  some  Defects  in  the 
Administration  of  the  Criminal  Law  :*' 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

Preliminary. 

Sect  1.  This   act  may  be  cited  as  "The  Clerks  of  Assize,  &c..  Act,  Short  title. 
1869." 

2.  This  act  shall  not  extend  to  Scotland  or  Ireland.  Extent  of  act. 

Part  I. 
Office  of  Clbbe  of  Abbize. 

8.  After  the  passing  of  this  act  a  person  shall   not  be  appointed  to  Qualification 
be  clerk  of  assize  unless  he  has  during  a  period  of  not  less  than  three  for  clerk  of 
years  been  either,  aaaize. 

(1.)  A  barrister-at-law  in  actual  practice,  or 

(2.)  A  special  pleader  or  conveyancer  in  actual  practice,  or 

(3.)  An  attorney  of  one  of  the  Superior  Courts  of  law  at  Westminster  in 
actual  practice,  or 

(4.)  A  subordinate  officer  of  a  clerk  of  assize  on  circuit ; 
and  the  appointment  of  any  person  to  be  clerk  of  assize  who  is  not  quali- 
fied as  provided  by  this  section  shall  be  void,  and  another  duly  quaJified 
person  may  be  appointed  in  his  place  as  if  he  were  naturally  dead. 

4.  Whenever  any  vacancy  takes  place  in  the  office  of  clerk  of  assize  the  Revision  of 
Commissioners  of  Her  Majesty's  Treasury  may  revise  the  salary  attached  salary  of  clerk 
to  such  office  and  fix  another  salary  in  lieu  of  the  former  salary,  having  ^^  ^sizO' 
regard  to  the  nature  of  the  duties  and  responsibility  of  such  office. 

5.  A  clerk  of  assize  who  is  paid  by  saliury  shall  not  take  any  fee  for  his  Taking  of  fees 
own  use ;  and  if  he  is  authorised  by  any  act  passed  or  hereafter  to  be  ^y  clerks  of 
passed  to  take  any  fee  for  any  duty  performed  by  him,  he  shall  take  (by  ^^*^* 
stamps  or  otherwise)  and  account  for  and  pay  over  such  fee  in  such 

manner  as  may  be  directed  by  the  Commissioners  of  Her  Majesty's 
Treasury. 

6.  Every  person  who  is  appointed  after  the  passing  of  this  act  to  be  Persons 
derk  of  assize  shall  hold  his  office  subject  to  such  provisions  and  regula-  l^^reafter 
tions  as  may  thereafter  be  enacted  by  Parliament  respecting  the  same,  and  J?  be  °*^t  tfd* 
shall  not  be  entitled  to  any  compensation  in  respect  of  the  emoluments  of  ^o  compensa- 
his  office  in  case  any  alteration  is  made  in  the  duties  thereof,  or  the  same  tion. 

is  abolished  by  authority  of  Parliament. 
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7.  Any  person  employed  by  any  clerk  of  assize  and  paid  any  salary  or 
allowance  out  of  moneys  provided  by  Parliament  shall  not  be  removed 
from  his  office  or  employment  without  the  sanction  of  the  Commissioners 
of  Her  Majesty's  Treasury. 

8.  In  tlus  act  the  term  ^*  clerk  of  assize  *'  includes  Olerk  of  the  Grown 
and  associate  on  circuit,  and  any  other  office  the  duties  of  which  are  at 
the  passing  of  this  act  or  may  hereafter  be  performed  by  the  clerk  of 
assize. 

Pabt  n. 

Fbes  on  Obdebs  undeb  30  k  81  Viot.  o.  85,  b.  5. 

9.  This  part  of  this  act  shall  be  construed  as  one  with  the  recited  act  of 
the  thirtieth  and  thirty-first  years  of  the  reign  of  Her  present  Majesty, 
chapter  thirty-five,  which  may  be  cited  as  "  The  Criminal  Law  Amend- 
ment Act,  1867." 

10.  Where  the  officer  of  the  court  who,  in  pursuance  of  section  five  of 
''  The  Criminal  Law  Amendment  Act,  1867,"  makes  out  an  order  for  the 
payment  of  expenses  and  compensation  to  witnesses  is  paid  by  salary,  or  is 
for  the  time  being  allowed  under  the  table  of  fees  relating  to  his  office  to 
take  one  fee  only  of  fixed  amount  in  respect  of  his  several  duties  relating 
to  the  prosecution  of  an  offender,  such  officer  shall  make  out  and  deliver 
such  order  without  taking  any  fee  for  the  same,  and  the  said  section  shall 
be  construed  as  if  all  mention  of  the  sum  or  fee  of  sixpence  were  omitted 
therefrom. 

11.  Where  the  fee  of  sixpence  is  in  pursuance  of  section  five  of  "  The 
Criminal  Law  Amendment  Act,  1867,"  as  amended  by  this  act,  taken  by 
a  clerk  of  the  peace  or  other  officer,  the  amount  of  such  fees  received  by 
him  during  any  year  after  the  passing  of  this  act  shall  be  included  in  the 
total  amount  of  fees  in  criminal  prosecutions  received  by  him,  which  is  to 
be  ascertained  under  section  eighteen  of  the  act  of  the  session  of  the 
eighteenth  and  nineteenth  years  of  the  reign  of  Her  present  Majesty, 
chapter  one  hundred  and  twenty-six,  ''  for  diminishing  Expense  and  Delay 
in  the  Administration  of  Criminal  Justice  in  certain  Cases,"  and  shall  be 
included  in  every  return  or  account  of  fees  made  or  rendered  by  such  clerk 
of  the  peace  or  other  officer. 


Short  title. 
Definition  of 
terms. 
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32  &  33  ViOT.  GAP.  99. 

An  Act  for  the  more  effectucU  Prevention  of  Crime. — [dth  August,  1869.] 

Whebeas  it  is  expedient  to  make  further  provision  for  the  suppression  of 
crimes  committed  by  convicts  at  large  on  licence  or  by  other  offenders  : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Preliminart/, 

Sect.  1.  This  act  may  be  cited  as  ''The  Habitual  Criminals  Act,  1869." 

2.  In  this  act  the  term  "court "  includes  any  justice  or  justices  of  the 

peace  or  other  person  or  persons  having  juiisdiotion  in  the  matter  to 
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which  the  term  refers.     ''  Chief  officer  of  police  "  shall  mean  within  the  82  ft  88  Vioi. 
district  of  the  London  metropolitan   police  force   the   Oommissioner  of        c.  99. 
Police,  or  an  assistant  commissioner,  or  a  district  superintendent ;  in  the      rTT^ 
City  of  London  the  commissioner  of  police ;  within  the  police  district  of  Criminals  Act 

Dublin  metropolis  any  one  of  the  conunissioners  of   police  for  the  said         

district ;  and  elsewhere  shall  include  any  of  the  following  persons, — ^in 
England,  any  chief  constable,  head  constable,  or  other  chief  officer  of 
police  or  of  a  division  of  police,  by  whatever  name  such  chief  officer  may 
be  called ;  the  expression  *'  stipendiary  magistrate  "  shall  include  a  metro- 
politan police  magistrate;  and  in  Lreland,  any  inspector,  sub-inspector, 
head  or  other  constable  of  the  Boyal  Irish  Constabulary  acting  as  chief 
officer  of  constabulary  within  any  district  or  town.  Where  in  any  of  the 
provisions  of  this  act  the  expression  "  stipendiary  magistrate  "  is  used, 
such  provision  shall  be  interpreted  in  Scotland  as  if  the  expression 
'*  sher&P  or  sheriff  substitute  "  had  been  used. 

Pabt  I. 
Convicts  at  labgb  on  Liobnob. 

3.  Any  constable  or  police  officer  may,  if  authorised  so  to  do  in  writing  Power  to 
by  a  chief  officer  of  police,  without  warrant,  take  into  custody  any  convict  apprehend 
who  is  the  holder  of  a  licence  granted  under  "  The  Penal  Servitude  Acts,  j^°l^®"  ^^ 

llCATlCO  OH 

1853,  1857,  and  1864,"  or  any  of  them,  and  whom  he  has  reason  to  guspicioD. 
believe  to  be  getting  a  livelihood  by  dishonest  means,  and  may  bring  him 
before  two  or  more  justices  of  the  peace  or  a  stipendiary  magistate. 

If  it  shall  appear  from  the  facts  proved  before  such  justices  or  magis- 
trate that  there  are  reasonable  grounds  for  such  belief,  his  licence  shall  be 
forfeited  in  the  same  manner  as  if  he  had  been  convicted  of  an  indictable 
offence,  and  the  justices  or  magistrate  before  whom  he  is  brought  shall 
commit  him  to  any  prison  within  their  or  his  jurisdiction,  there  to  remain 
until  he  can  conveniently  be  removed  to  some  prison  in  which  convicts 
under  sentence  of  penal  servitude  may  lawfully  be  conffned,  in  order  that 
he  may  there  undergo  the  term  of  penaJ  servitude  to  which  he  is  liable 
under  the  said  Penal  Servitude  Acts  or  some  of  them. 

4.  Where  in  any  licence  granted  under  the  said  Penal  Servitude  Acts,  Penalty  for 
or  any  of  them,  any  conditions  different  from  or  in  addition  to   those  breach  of 
contained  in   Schedule  A.  of  "The  Penal   Servitude  Act,  .1864,"   are  ^°°^j^^"»  ^' 
inserted,  the  holder  of  such  licence  shall,  on  a  breach  of  such  conditions, 

be  deemed  guilty  of  an  offence,  in  the  same  manner  as  if  such  conditions 
were  contained  in  the  said  Schedule  A. 

There  shall  be  repealed  so  much  of  the  fourth  section  of  "  The  Penal 
Servitude  Act,  1864,"  as  requires  the  holder  of  a  licence  to  report  himself 
personally  once  in  each  month. 

A  copy  of  any  conditions  annexed  to  any  licence  granted  under  the 
Penal  Servitude  Acts,  other  than  the  conditions  contained  in  Schedule  A. 
of  "  The  Penal  Servitude  Act,  1864,"  shall  be  laid  before  Parliament 
within  twenty-one  days  after  the  making  thereof,  if  Parliament  be  then 
sitting,  or  if  not,  then  within  fourteen  days  after  the  commencement  of  the 
next  session  of  Parliament. 

Pabt  XL 
Begistbation  of  Criminals. 

5.  For  the   better  supervision  of  criminals  a  register  of   all  persons  Register  of 
convicted  of  crime  in  England  shall  be  kept  in  London,  under  the  manage-  criminalB. 
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ment  of  the  Commissioner  of  Police  for  the  Metropolis,  or  of  such  other 
person  as  one  of  Her  Majesty's  principal  Secretaries  of  State  may  appoint, 
and  in  Dublin  a  like  register  shall  be  kept,  under  the  management  of  the 
Commissioners  of  Police  for  the  police  district  of  Dublin  metropolis,  or  of 
such  other  person  as  the  Lord  Lieutenant  or  other  Chief  Qovemor  or 
Governors  of  Ireland  may  appoint,  in  such  form,  with  such  evidences  of 
identity,  and  containing  such  particulars,  and  subject  to  such  regulations 
as  may  from  time  to  time  be  prescribed  by  one  of  Her  Majesty's  principal 
Secretaries  of  State  in  England,  or  in  Ireland  by  the  Lord  Lieutenant. 
All  expenses  incurred  with  the  sanction  of  the  Commissioners  of  the 
Treasury  in  keeping  such  register  shall  be  paid  out  of  moneys  provided  by 
Parliament. 

6.  In  order  to  make  such  register  complete,  and  to  make  the  supervision 
over  criminals  effectual,  the  gaolers  or  governors  of  county  and  borough 
prisons,  and  the  chief  officers  of  police  in  every  county,  borough,  and  other 
place  in  the  United  Kingdom  which  maintains  a  separate  police,  shall 
from  time  to  time  make  returns,  if  such  prison,  county,  borough,  or  other 
place  be  in  Ghreat  Britain,  to  one  of  Her  Majesty's  principal  Secretaries  of 
State,  and  if  the  same  be  situate  in  Ireland  to  the  Lord  Lieutenant  or 
other  Chief  Governor  or  Governors  of  Ireland,  or  to  such  person  as  they 
may  respectively  appoint,  in  such  manner,  and  at  such  time,  and  contain- 
ing such  evidences  of  identity  and  other  information  with  respect  to 
persons  convicted  of  crime,  as  they  may  from  time  to  time  respectively 
direct. 

All  expenses  incurred  in  any  place  in  canying  this  section  into  effect  with 
the  sanction  of  the  authority  authorised  to  allow  charges  on  the  funds  for 
the  maintenance  of  the  police  in  that  place  shall  be  deemed  to  be  part  of 
the  expenses  of  such  police,  and  be  defrayed  accordingly. 

7.  The  first  two  parts  of  this  act,  so  far  as  is  consistent  with  the  tenor 
thereof,  shall  be  construed  as  one  with  the  said  Penal  Servitude  Acts. 
Crime,  for  the  purposes  of  this  act,  so  far  as  relates  to  the  registration  of 
criminals,  shall  mean  any  felony  or  any  offence  not  a  felony  specified  in 
the  first  schedule  hereto. 

Paet  m. 

Habitual  Cbiminals. 

8.  Where  any  person  is  convicted  on  indictment  of  any  offence  specified 
in  the  first  schedule  hereto  in  England  or  Ireland,  and  in  the  second 
schedule  hereto  in  Scotland,  and  he  be  proved  to  have  been  previously 
convicted  of  any  offence  specified  in  the  said  schedule,  either  before  or 
after  the  passing  of  this  act,  then,  in  addition  to  any  other  punishment 
which  may  be  awarded  to  him,  it  shall  be  deemed  to  be  part  of  the 
sentence  passed  on  him,  unless  otherwise  declared  by  the  court,  that  he  is 
to  be  subject  to  the  supervision  of  the  police  as  hereinafter  mentioned  for 
a  period  of  seven  years,  or  such  less  period  as  the  court  shall  direct, 
conamencing  from  the  time  at  which  he  is  convicted,  and  exclusive  of  the 
time  during  which  he  is  undergoing  his  punishment. 

Where  any  person  is  subject,  in  pursuance  of  this  act,  to  the  supervision 
of  the  police,  he  shall  be  guilty  of  an  offence  punishable  (on  summary 
conviction  before  two  or  more  justices  or  a  stipendiary  magistrate)  with 
imprisonment,  with  or  without  hard  labour,  for  a  term  not  exceeding  one 
year,  xmder  the  following  circumstances,  or  any  of  them  : 

First.  If,  on  his  bemg  charged  by  a  constable  or  police  office  with 
getting  his  livelihood  by  dishonest  means,  he  fails  to  make  it  appear 
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to  the  justices  or  magistrate  before  whom  he  is  brought  that  he  is  82  ft  88  Vict 
not  getting  his  livelihood  by  dishonest  means :  c.  99. 

Secondly.  If  he  is  found  by  any  constable  or  police  officer  in  any  place,       tt^u  ni 
whether  public  or  private,  under  such  circumstances  as  to  satisfy  the  (>,-,„j-„a/^  ^^^ 

justices  or  magistrate  before  whom  he  is  brought  that  he  was  about  to         

commit  or  aid  in  the  commission  of  any  crime  punishable  on  summary 
conviction  or  indictment,   or   was   waiting   for  an   opportunity   to 
commit  or  aid  in  the  commission  of  any  such  crime  : 
Thirdly.  If  he  is  found  by  any  person  in  or  upon  any  dwelling-house, 
or  any  building,  yard,  or  premises,  being  parcel  of  or  attached  to 
such  dwelling-house,  or  in  or  upon  any  shop,  warehouse,  counting- 
house,  or  other  place  of  business,  or  in  any  garden,  orchard,  pleasure 
ground,  or  nursery  ground,  without  being  able  to  account  to   the 
satisfaction  of  the  justices  or  magistrate  before  whom  he  is  brought 
for  his  being  found  on  such  premises. 
Any  person  charged  with  being  guilty  of  any  offence  punishable  on 
sununary  conviction  under  this  section  may  be  tdcen  into  custody  by  any 
constable  or  police  officer  without  warrant,  or  may,  if  charged  with  being 
guilty  of  an  offence  committed  under  the  circumstances  thirdly  herein- 
before mentioned,   or  any  of  them,   be  apprehended  by  the  owner  or 
occupier  of  the  property  on  which  he  is  found,  or  by  the  servants  of  the 
owner  or  occupier,  or  by  any  other  person  authorised  by  the  owner  or 
occupier,  and  may  be  detained  until  he  can  be  delivered  into  the  custody 
of  a  constable  or  police  officer  for  the  purpose  of  being  brought  before  the 
justices  or  magistrate  ;  provided  that  no  person  shall  be  so  taken  into  custody 
on  the  ground  that  he  is  suspected  of  getting  his  livelihood  by  dishonest 
means  except  under  a  written  authority  from  a  chief  officer  of  police. 

When  a  person  is  convicted  under  this  section  of  an  offence  which 
subjects  him  to  the  supervision  of  the  police,  the  record  of  his  conviction 
shall  contain  a  statement  to  the  effect  that  he  is  subject  to  the  supervision 
of  the  police  in  pursuance  of  this  act  for  a  period  of  seven  years  com- 
mencing from  the  date  of  his  conviction,  and  exclusive  of  the  time  during 
which  he  is  undergoing  his  punishment,  or  words  to  the  like  purport,  but 
the  omission  of  any  such  statement  shall  not  exempt  any  person  from  the 
operation  of  this  section. 

A  convict  who  has  been  sentenced  to  penal  servitude  shall  not  during 
the  time  when  he  is  at  large  under  a  licence  granted  under  the  said  Penal 
Servitude  Acts,  or  any  of  them,  be  deemed  for  the  purposes  of  this  section 
to  be  undergoing  his  punishment. 

9.  And  whereas  by  the  fourth  section  of  the  act  passed  in  the  fifth  year  Amendment 
of  the  reign  of  King  Gteorge  the  Fourth,  chapter  eighty-three,  intituled  o^  sect.  4  of 
''An  Act  for  the  Punishment  of  idle  and  disorderly  Persons,  and  Rogues  AcU5^eo*4 
and  Vagabonds,  in  that  Part  of  Great  Britain  called  England,"  it  is,  c.  83).  ' 

amongst  other  things,  provided  that  every  suspected  person  or  reputed 
thief  frequenting  any  river,  canal,  or  navigable  stream,  dock,  or  basin,  or 
any  quay,  wharf,  or  warehouse  near  or  adjoining  thereto,  or  any  street, 
highway,  or  avenue  leading  thereto,  or  any  place  of  public  resort  or  any 
avenue  leading  thereto,  or  any  street,  highway,  or  place  adjacent,  with 
intent  to  commit  felony,  shall  be  deemed  a  rogue  and  vagabond,  and  may 
be  apprehended  and  committed  to  prison  with  hard  labour  for  any  time 
not  exceeding  three  calendar  months  :  And  whereas  doubts  are  entertained 
as  to  the  nature  of  the  evidence  required  to  prove  for  the  purposes  of  the 
said  section  the  intent  to  commit  a  felony  :  Be  it  enacted,  that  in  proving 
such  intent  it  shall  not  be  necessary  to  show  that  the  person  suspected 


Xlviii  APPENDIX. 

82  A  83  Vioi.  was  guilty  of  any  particular  act  or  acts  tending  to  show  his  purpose  or 

a  99.        intent,  and  he  may  be  convicted  if  from  the  drcumstanoes  of  the  case,  and 

g~^  1     from  his  known  character  as  proved  to  the   justices   or  magistrate,  it 

CrimincLls  Act,  appeals  to  such  justices  or  magistrate  that  his  intent  was  to  conmiit  a 

felony. 

Penalty  for  10.  Every  person  who  occupies  or  keeps  any  lodging-house,  beerhouse, 

harbouring       public  house,  or  other  place  where  exciseable  Hquors  are  sold,  or  place  of 
'QiT&^Sfi  V*  t  P^^^^  entertainment  or  public  resort,  and  knowingly  lodges  or  harbours 
0. 101  8.  837)!  ^l^®v®s  or  reputed  thieves,  or  knowingly  permits  or  suffers  them  to  meet 
or  assemble  therein,  or  allows  the  deposit  of  goods  therein  having  reason- 
able cause  for  believing  them  to  be  stolen,  shall  be  liable,  on  summary 
conviction,  to  a  penalty  not  exceeding  ten  pounds,  and  the  justices  or 
magistrate  before  whom  he  is  brought  may,  if  they  or  he  think  fit,  in 
addition  to  or  in  lieu  of  any  penalty,  require  him  to  enter  into  recogni- 
sances, with  or  without  sureties,  for  keeping  the  peace  or  being  of  good 
behaviour  during  twelve  months  : 
(1.)  Provided  that  no  person  shall  be  imprisoned  for  not  finding  sureties 
in  pursuance  of  this   section   for    a  longer  period  than   three 
months : 
(2.)  The  security    required    from   a  surety  shall  not  exceed  twenty 

pounds: 
And  any  licence  for  the  sale  of  any  exciseable  liquors  or  for  keeping  any 
place  of  public  entertainment  or  public  resort  which  has  been  granted  to 
the  occupier  or  keeper  of  any  such  house  or  place  as  aforesaid  shall  be 
forfeited  on  his  first  conviction  of  an  offence  under  this  section,  and  on  his 
second  conviction  for  such  an  offence  he  shall  be  disqualified  for  a  period 
of  two  years  from  receiving  any  such  licence ;  moreover,  where  two  con- 
victions under  this  section  have  taken  place  within  a  period  of  two  years 
in  respect  of  the  same  premises,  whether  the  persons  convicted  were  or 
were  not  the  same,  the  justices  or  magistrate  may,  if  they  or  he  so  think 
fit,  direct  that  for  a  term  not  exceeding  one  year  from  the  date  of  the  last 
of  such  convictions  no  such  licence  as  aforesaid  shall  be  granted  to  any 
person  whatever  in  respect  of  such  premises ;  and  any  licence  granted  in 
contravention  of  this  section  by  the  excise  or  otherwise  shall  be  void. 

paet  rv. 

Eeceivees  op  Stolen  Goods. 

Burden  of  11.  Where  any  person  who  either  before  or  after  the  passing  of  this  act 

proof  in  caseB  |^J^g  ij^^  prenously  convicted  of  any  offence  specified  in  the  first  schedule 
tole^^ffowh  ^®reto,  and  involving  fraud  or  dishonesty,  is  found  in  the  possession  of 
stolen  goods,  evidence  of  such  previous  conviction  shall  be  admissible  as 
evidence  of  his  knowledge  that  such  goods  have  been  stolen ;  and  in  any 
proceedings  that  may  be  taken  against  him  as  receiver  of  stolen  goods,  or 
otherwise  in  relation  to  his  having  been  found  in  possession  of  sudi  goods, 
proof  may  be  given  of  his  previous  conviction  before  evidence  is  given  of 
his  having  been  found  in  possession  of  such  stolen  goods ;  provided  that 
not  less  than  seven  days'  notice  shall  be  given  to  such  person  that  proof  is 
intended  to  be  given  of  his  previous  conviction,  and  that  he  will  be 
deemed  to  have  known  such  goods  to  have  been  stolen  until  he  has  proved 
the  contrary. 

Moreover,  where  proceedings  are  taken  against  any  person  for  having  in 
his  possession  stolen  goods,  evidence  may  be  given  that  there  were  found 
in  the  possession  of  such  person  other  goods  stolen  within  the  preceding 
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period  of  twelve  months,  and  sncli  evidence  may  be  taken  into  considera-  32  &  3d  Vict. 
tion  for  the  purpose  of  proving  that  such  person  knew  the  goods  to  be        o.  99. 
stolen  which  form  the  subject  of  the  proceedings  taken  against  him.  itT^ 

Any  constable  or  police  officer  may,  if  authorised  so  to  do  in  writing  by  CrMnau'Act 

a  chief  officer  of  police,  enter  any  house,  shop,  warehouse,  yard,  or  other         

premises  in  search  of  stolen  goods,  and  make  such  search  and  seize  and 
secure  any  property  he  may  believe  to  have  been  stolen,  in  such  manner 
as  he  would  be  authorised  to  do  if  he  had  a  search  warrant,  and  the 
property  seized,  if  any,  corresponded  to  the  property  described  in  such 
search  warrant:  Provided  that  in  every  case  in  which  any  property  is 
seized,  the  person  on  whose  premises  it  was  at  the  time  of  seizure,  or 
the  person  from  whom  it  was  taken  if  other  than  the  person  on  whose 
premises  it  was,  shall,  unless  previously  charged  with  receiving  the  ss^ne 
knowing  it  to  have  been  stolen,  be  summoned  within  three  days  before  a 
justice  of  the  peace  or  other  competent  magistrate  to  account  for  his 
possession  of  such  property,  and  such  justice  or  other  magistrate  shall 
make  such  order  respecting  the  disposal  of  such  property  as  the  justice  of 
the  case  may  require ;  and  it  shall  be  lawful  for  any  chief  officer  of  police 
to  give  such  authority  as  aforesaid  in  the  following  cases  : 

First.  When  such  premises  are  at,  or  have  been  within  eighteen  months 

of,  the  time  of  such  search  in  the  occupation  of  any  person  who  has 

been  convicted  of  receiving  stolen  property  or  of  harbouring  thieves  : 

Secondly.  When  such  premises  are  at  the  time  of  such  search  in  the 

occupation  of  any  person  who  has  been   convicted   of   any  offence 

involving  fraud  or  dishonesty,  and  punishable  by  penal  servitude  or 

imprisonment : 

And  it  shall  not  be  necessary  for  such  chief  ofiQcer  of  police  in  giving  such 

authority   to   specify   any  particular   property,   but   he   may   give  such 

authority  if  he  has  reason  to  believe  generally  that  such  premises  are 

being  made  a  receptacle  for  stolen  goods. 

Pabt  V. 

ASSATTLTS   ON  POLIGE. 

12.  Where  any  person  is  convicted  of  an  assault  and  battery  on  any  AbseuIU  on 
constable  or  police  or  peace  officer  when  in  the  execution  of  his  duty,  such  police, 
person  shall  on  summary  conviction  before  two  or  more  justices,  or  one 
stipendiary  magistrate,  be  liable  either  to  pay  a  penalty  not  exceeding 

twenty  pounds,  and  in  default  of  payment  to  be  imprisoned  for  a  term  not 
exceeding  six  months,  or  in  the  discretion  of  the  court,  to  be  imprisoned 
for  any  term  not  exceeding  six  months,  with  or  without  hard  labour. 

Pabt  VI. 
Genbeal  Pbovisions. 

1 3.  Any  person  accused  of  an  offence  punishable  on  summary  conviction  Power  to 
under  this  act  may  be  remanded  from  time  to  time  by  the  justices  or  remand, 
magistrate  before  whom  he  is  brought  for  the  purpose  of  enabling  evi- 
dence to  be  obtained  against  him,  or  for  any  other  just  cause. 

]  4.  The  forms  set  forth  in  the  second  schedule  to  this  act,  or  forms  as  Forms  in 
near  thereto  as  circumstances  admit,  may  be  used  in  all  matters  to  which  schedule, 
such  forms  refer,  and  when  used  shall  be  deemed  to  be  valid  and  sufficient 
in  law. 

VOL.  XI.  g 
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32  &  88  Yicrr. 
c.  99. 

Habittial 
CriminaU  Act. 

Oonstabnlary 
station  to 
include  police 
stations  in 
Dublin. 

Children  of 
convicts. 

Penalty  on 
dealer  in  old 
metals. 


15.  The  term  "constabulary  station"  in  section  four  of  "The  Penal 
Servitude  Act,  1864,"  shall  include  any  police  station  within  the  police 
district  of  Dublin  metropolis. 

16.  The  provisions  of  "  The  Industrial  Schools  Act,  1861,"  shall  apply 
to  all  children  under  the  age  of  fourteen  years  of  any  woman  who  shall  be 
convicted  for  the  second  time  of  any  offence  specified  in  the  first  schedule 
hereto,  when  such  children  shall  at  the  time  of  the  conviction  be  under 
her  care  and  control,  and  have  no  visible  means  of  subsistence. 

17.  Any  dealer  in  old  metals  as  defined  in  "The  Old  Metal  Dealers 
Act,  1861,"  who  shall  either  personally  or  by  any  servant  or  agent 
purchase,  receive,  or  bargain  for  lead,  whether  new  or  old,  in  any  quantity 
at  one  time  of  less  weight  than  one  hundred  and  twelve  pounds,  or  who 
shall  personally  or  by  any  servant  or  agent  purchase,  receive,  or  bargain 
for  copper,  whether  new  or  old,  in  any  quantity  at  one  time  of  less  weight 
than  fifty-six  pounds,  shall  be  liable  to  a  penalty  of  five  pounds,  to  be 
recovered  in  the  same  manner  as  penalties  incurred  under  the  said  recited 
act  are  therein  directed  to  be  recovered. 


FntST   SOHEDULE. 

Any  felony  not  punishable  with  death  also,  or  the  offence  of  uttering 
false  or  counterfeit  coin  or  of  possessing  counterfeit  gold  or  silver  coin,  or 
the  offence  of  obtaining  goods  or  money  by  false  pretences,  or  the  offence 
of  conspiracy  to  defraud,  or  misdemeanor  under  the  fifty-eighth  section  of 
the  twenty-fourth  and  twenty-fifth  Victoria,  chapter  ninety-six. 


SsOOin)   SoHEDULE. 

Bobbery,  theft,  assault  with  intent  to  rob,  stouthrief,  falsehood,  fraud, 
and  wilful  imposition,  obtaining  goods  or  money  by  false  pretences,  utter- 
ing false  or  counterfeit  coin. 

Thibd  Schedule. 

^To  a  constable  of  the  said  county  of  ,  and  to  the 

To  wit.  •<     keeper  of  the  prison  at  ,  in  the  said  county, 

{     and  to  the  governor  of  the  (convict  prison). 

Whereas  A,B.  was  this  day  brought  before  me  the  undersigned,  one  of 
Her  Majesty's  justices  of  the  peace  in  and  for  the  said  county  of 
having  been  taken  into  custody  by  CD,,  a  constable  of  the  said  county, 
under  the  provisions  of  "  The  Habitual  Criminals  Act,  1869,"  the  said 
A.B,  being  the  holder  of  a  licence  granted  under  "  The  Penal  Servitude 
Acts,  1853, 1857,  and  1864,"  or  some  of  them,  and  suspected  of  getting 
a  livelihood  by  dishonest  means,  and  the  said  A  ,B,,  the  holder  of  the  said 
licence,  having  failed  to  make  it  appear  to  the  satisfaction  of  me  the  said 
justice  that  he  is  not  getting  a  livelihood  by  dishonest  means,  the  said 
licence  so  held  by  the  said  A.B,hA  forfeited ;  I,  the  said  justice,  in  pur- 
suance of  the  above  first-recited  act,  do  commit  the  said  A.B,  to  the 
prison,  there  to  be  detained  until  he  can  conveniently  be  removed  to  the 
(convict  prison) ;  and  I  the  said  justice  do  therefore  require  you  the 
said  constable  to  take  the  said  A.B.,  and  him  safely  to  convey  to  the 
prison  aforesaid,  and  there  to  deliver  him  to  the  keeper  thereof,  together 
with  this  precept;  and  I  do  hereby  command  you  the  said  keeper  to 
receive  into  your  custody  the  said  A.B.  in  the  said  prison,  and  there  safely 
keep  him  until  he  can  conveniently  be  removed  as  aforesaid ;  and  I  do 
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hereby  require  the  said  goYemor  of  the  said  (convict  prison)  to  receive  the  82  A  83  Yior. 
said  A  .B.,  and  to  detain  him  until  he  has  undergone  the  term  of  penal        ^  ^' 
servitude  to  which  he  is  liable  under  *'  The  Penal  Servitude  Acts,  185d>      H^b^tual 
1857,  and  1864/'  or  some  of  such  acts.  Cnminali  Act, 

Given  under  my  hand  and  seal  at  in  the  said  county,  this         — ^ 

day  of  in  the  year  of  our  Lord,  one  thousand  eight 

hundred  and 


m      •.    (To  a  constable  in  the  said  county  of  ,  and  to  the 

(    keeper  of  the  house  of  correction  at  ,  in  the  said  county. 

Whereas  A,B.y  being  a  person  subject  by  the  provisions  of  "The 
Habitual  Oriminals  Act,  1869,"  to  the  supervision  of  the  police,  has  been 
taken  into  custody  by  CD.,  a  constable,  and  brought  this  day  before  us 
the  undersigned,  two  of  Her  Majesty's  justices  of  the  peace  in  and  for  the 
county  of  ,  and  charged  before  us  upon  the  oath  of  the  said  0,D., 

taken  before  us  in  the  presence  and  hearing  of  the  said  A  .B,  [with  being 
suspected  by  the  said  C.D.  of  getting  his  livelihood  by  dishonest  means] 
or  [with  being  found  by  the  said  C.Z>.  in  ,  under  such  circum- 

stances as  to  give  rise  to  suspicion  that  the  said  A,B,  was  about  to  commit 
or  aid  in  the  conmiission  of  a  crime  punishable  on  summary  conviction  or 
indictment  (that  is  to  say),  or  waiting  for  an  opportunity  to  commit 

or  aid  in  the  commission  of  a  crime  punishable  on  summary  conviction  or 
indictment  (that  is  to  say),  ]  or  [with  being  found  by  in  or 

upon  a  dwelling  house,  or  building,  or  yard,  or  premises,  being  parcel  of  or 
attached  to  a  dwelling  house,  or  in  or  upon  a  shop,  warehouse,  counting- 
house,  or  other  place  of  business,  or  in  any  garden,  orchard,  pleasure 
ground,  or  nursery  ground,  the  said  A,B,  not  being  able  satisfactorily  to 
account  for  his  being  found  on  the  said  ]. 

We,  the  said  justices,  do  in  pursuance  of  the  above  recited  act  convict 
the  said  A,B,  of  the  said  offence,  and  adjudge  that  the  said  A,  B.  for 
the  said  offence  shall  be  imprisoned  in  the  house  of  correction  at 
in  the  said  county,  and  there  kept  to  hard  labour  for  the  space  of 
These  are  therefore  to  command  you,  the  said  constable,  to  take  the  said 
A.B.  and  him  safely  to  convey  to  the  house  of  correction  aforesaid,  and 
there  to  deliver  him  to  the  keeper  thereof,  together  with  this  precept ; 
and  we  do  hereby  command  you,  the  said  keeper  of  the  said  house  of 
correction,  to  receive  the  said  A.  B.  into  your  custody  in  the  said  house  of 
correction,  there  to  imprison  him  and  keep  him  to  hard  labour  for  the 
space  of 

Qiven  under  our  hands  and  seals  at  in  the  said  county  this 

day  of            in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  .  

a  constable  of  the  said  county  of  ,  and  to  the 

T    w  .  -^     keeper  of  the  house  of  correction  at  ,  in  the  said  county 


rTo 
.  •<     ke 
(     of 


Whereas  A.B.  has  been  this  day  brought  before  us,  the  undersigned, 
two  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  county  of  , 

under  the  provisions  of  "  The  Habitual  Oriminals  Act,  1869,*'  and  it  has 
been  duly  proved  upon  oath  before  us  that  the  said  A.B.  has  been  three 
times  convicted  of  felony  :  And  whereas  he  is  charged  before  us  upon  the 
oath  of  CD.,  a  constable,  for  that  the  said  A.B.  on  the  day  of 

at  the  parish  of  in  the  said  county  of  "  was  found  by  the 

said  CD.  in  under  such  circumstances  as  to  give  rise  to  suspicion 

i 
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^2  ft  38  VioT.  ^^^^  ^^  ^^  about  to  commit  or  to  aid  in  tbe  commission  of  a  crime 
0. 99.        punishable  on  summary  conviction  or  indictment,  or  was  waiting  for  au 
"77"  .     opportunity  to  commit  or  aid  in  the  commission  of  a  crime  punishable  on 
Cr^incUs  Act,  i^^^tment  or  summary  conviction ;"  or,  ['*  was  found  by  in    or 

^_  '  upon  any  dwelling  house,  or  any  bxiilding,  or  yard,  or  premises,  being 
parcel  of,  or  attached  to  such  dwelling  house,  or  in  or  upon  any  shop, 
warehouse,  counting-house,  or  other  place  of  business,  or  in  any  garden, 
orchard,  pleasure  ground,  or  nursexy  ground,  without  being  able  satis- 
factorily to  account  for  his  being  found  on  such  premises,"]  contrary 
to  the  statute :  Now  we  the  said  justices  do,  in  pursuance  of  the  above- 
redted  act  convict  the  said  A,B,  of  the  said  offence,  and  adjudge  that 
the  said  A.B,  for  the  said  offence  shall  be  imprisoned  in  the  house  of 
correction  at  in  the  said  county,  and  there  kept  to  hard  labour  for 

the  space  of 

These  are  therefore  to  command  you,  the  said  constable,  to  take  the 
said  A,B.  and  him  safely  to  convey  to  the  house  of  correction  aforesaid, 
and  there  to  deliver  him  to  the  keeper  thereof,  together  with  this  precept ; 
and  we  do  command  you,  the  said  keeper  of  the  said  house  of  correction, 
to  receive  the  said  A.B.  into  your  custody  in  the  said  house  of  correction, 
there  to  imprison  him  and  keep  him  to  hard  labour  for  the  space  of 
Given  under  our  hands  and  seals  at  this  day  of 

in  the  year  of  our  Lord,  one  thousand  eight  hundred  and 


5 To  a  constable  of  the  said  county  of  ,  and  to  the 

^w  .....    X     keeper  of  the  house  of  correction  at  ,  in  the  said  county 

(     of 
Whereas  A.B.  was  on  this  day  duly  convicted  before  me  the  under^ 
signed,  one  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  county  of 

having  been  brought  before  me  by  CD.,  a  constable,  imder  the 
provisions  of  "  The  Habitual  Criminals  Act,  1869,"  and  charged  upon  the 
oath  of  the  said  CD.,  taken  before  me  in  the  presence  and  hearing  of  the 
said  A.B.  of  being  a  rogue  and  vagabond  within  the  intent  and  meaning 
of  the  statutes  made  in  the  fifth  year  of  the  reign  of  His  late  Majesty  King 
George  the  Fourth,  intituled  "An  Act  for  the  Punishment  of  idle  and 
disorderly  Persons  and  Bogues  and  Vagabonds  in  that  Part  of  Great 
Britain  called  England,"  and  **  The  Habitual  Criminals  Act,  1869,"  before 
mentioned  (that  is  to  say),  for  that  the  said  A.B.  on  the  day  of 

in  the  year  of  our  Lord,  one  thousand  eight  hundred  and  , 

in  the  parish  of  ,  in   the  said   county  of  [here  set  out  the 

drcufnsiancee  under  which  the  justice  was  of  opinion  that  the  said  A.B. 
might  reasonably  he  suspected  to  have  intended  to  commit  a  felony],  contrary 
to  the  said  statutes.     And  it  was  thereby  adjudged  that  the  said  A.B.  for 
the  said  offence  should  be  imprisoned  at  the  house  of  correction  at 
in  the  said  county,  and  there  kept  to  hard  labour  for  the  space  of 

These  are  therefore  to  command  you  the  said  constable  to  take  the  said 
A.B,,  and  him  safely  to  convey  to  the  house  of  correction  aforesaid,  and 
there  to  deliver  him  to  the  keeper  thereof,  together  with  this  precept ;  and 
I  do  conmiand  you,  the  said  keeper  of  the  said  house  of  correction,  to 
receive  the  said  A.B.  into  your  custody  in  the  said  house  of  correction, 
there  to  imprison  him  and  keep  him  to  hard  labour  for  the  space 
of 

Given  under  my  hand  and.  seal  at  this  day  of  in 

the  year  of  our  Lord,  one  thousand  eight  hundred  and 
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STATUTES  AND  PARTS  OP  STATUTES  APPEOTING 

THE  CRIMINAL  LAW, 

PASSED  IN  THE  SESSION  OP  PARLIAMENT  OF  1870. 


FORFEITURES  FOR  TREASON  AND  FELONY  ABOLITION  ACT. 

33  &  34  Vict,  cap,  23. 

An  Act  to  abolish  Forfeitures  for  Treason  and  Felony,  and  to  otherwise 
amend  the  Law  relating  thei^eto. — [4^A  July,  1870.] 

Whereas  it  is  expedient  to  abolisli  the  forfeiture  of  lands  and  goods  for 
treason  and  felony,  and  to  otherwise  amend  the  law  relating  thereto : 

Be  it  enacted  by  the  Queen's  moat  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows ;  (that  is  to  say,) 

Sect.  1.  From  and  after  the  passing  of  this  act  no  confession,  verdict.  Forfeiture,  &c. 
inquest,  conviction,  or  judgment  of  or  for  any  treason  or  felony  or  felo  de  se  abolished, 
shall  cause  any  attainder  or  corruption  of  blood,  or  any  forfeiture  or  escheat, 
provided  that  nothing  in  this  act  shall  affect  the  law  of  forfeiture  con- 
sequent upon  outlawry. 

2.  Provided   nevertheless,    that   if   any  person  hereafter  convicted   of  Conviction  for 
treason  or  felony,   for  which  he  shall  be  sentenced  to  death,  or  penal  treason  or 
servitude,  or  any  term  of  imprisonment  with  hard  labour,  or  exceeding  dlM^alifiMT-  * 
twelve  months,  shall  at  the  time  of  such  conviction  hoW  any  military  or  tion  for 
naval  office,  or  any  civil  office  under  the  Crown  or  other  public  employ-  offices,  &c. 
ment,  or  any  ecclesiastical  benefice,  or  any  place,  office,  or  emolument  in 
any  university,  college^  or  other  corporation,  or  be  entitled  to  any  pension 
or  superannuation  allowance  payable  by  the  public,  or  out  of  any  public 
fund,  such  office,  benefice,  employment,  or  place  shall  forthwith  become 
vacant,  and  such  pension  or  superannuation  allowance  or  emolument  shall 
forthwith  determine  and  cease  to  be   payable,  unless  such  person  shall 
receive  a  free  pardon  from  Her  Majesty,  within  two  months  after  such 
conviction,  or  before  the  filling  up  of  such  office,  benefice,  employment,  or 
place  if  given  at  a  later  period ;  and  such  person  shall  become,  and  (until 
he  shall  have  suffered  the  punishment  to  which  he  had  been  sentenced,  or 
such  other  punishment  as  by  competent  authority  may  be  substituted  for 
the  same,  or  shall  receive  a  free  pardon  from  Her  Majesty),  shall  continue 
thenceforth  incapable  of  holding  any  military  or  naval  office,  or  any  civil 
office  under  the  Crown  or  other  public  employment,  or  any  ecclesiastical 
benefice,  or  of  being  elected,  or  sitting,  or  voting  as  a  member  of  either 
House  pf  Parliament,  or  of  exercising  any  right  of  suffrage  or  other 
parliamentary  or  municipal  franchise  whatever  within  England,  Wales,  or 
Ireland. 


liv 
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88  &  84  Yior. 
a  28. 

Forfeitures  for 

Treason  and 

Fehny 

AboHtion  Act. 

Persons  con- 
Tioted  of 
treason  or 
felony  may  be 
condemned  in 
costs. 


Compensation 
to  persons 
defrauded  or 
injored  by 
felony. 


The  word 
"  forfeiture  " 
defined. 

The  word 
"  convict " 
defined. 


When  convict 
shall  cease  to 
be  subject  to 
operation  of 
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3.  It  shall  be  lawfnl  for  any  courts  by  which  judgment  shall  be  pro- 
nounced or  recorded,  upon  the  oonyietion  of  any  person  for  treason  or 
felony,  in  addition  to  such  sentence  as  may  otherwise  by  law  be  passed,  to 
condemn  such  person  to  the  payment  of  the  whole  or  any  part  of  the  costs 
or  expenses  incurred  in  and  about  the  prosecution  and  conviction  for  the 
offence  of  which  he  shall  be  convicted,  if  to  such  court  it  shall  seem  fit  so 
to  do ;  and  the  payment  of  sueh  costs  and  expenses,  or  any  part  thereof, 
may  be  ordered  by  the  court  to  be  made  out  of  any  moneys  taken  from 
such  person  on  his  apprehension,  or  may  be  enforced  at  the  instance  of 
any  person  liable  to  pay,  or  who  may  have  paid  the  same,  in  such  and  the 
same  manner  (subject  to  the  provisions  of  this  act)  as  the  payment  of  any 
costs  ordered  to  be  paid  by  the  judgment  or  order  of  any  court  of  com- 
petent jurisdiction  in  any  civil  action  or  proceeding  may  for  the  time  being 
be  enforced:  Provided,  that  in  the  meantime  and  until  the  recovery  of 
such  costs  and  expenses  from  the  person  so  convicted  as  aforesaid,  or  from 
his  estate,  the  same  shall  be  paid  and  provided  for  in  the  same  manner  as 
if  this  act  had  not  passed ;  and  any  money  which  may  be  recovered  in 
respect  thereof  from  the  person  so  convicted,  or  from  lus  estate,  shall  be 
applicable  to  the  reimbursement  of  any  person  or  fund  by  whom  or  out  of 
which  such  costs  and  expenses  may  have  been  paid  or  defrayed. 

4.  It  shall  be  lawful  for  any  such  court  as  aforesaid,  if  it  shall  think  fit, 
upon  the  application  of  any  person  aggrieved,  and  immediately  after  the 
conviction  of  any  person  for  felony,  to  award  any  sum  of  money,  not 
exceeding  one  hundred  pounds,  by  way  of  satisfaction  or  compensation  for 
any  loss  of  property  suffered  by  the  applicant  through  or  by  means  of  the 
said  felony,  and  the  amount  awarded  for  such  satisfaction  or  compensation 
shall  be  deemed  a  judgment  debt  due  to  the  person  entitled  to  receive  the 
same  from  the  person  so  convicted,  and  the  order  for  pa3rment  of  such 
amount  may  be  enforced  in  such  and  the  same  manner  as  in  the  case  of 
any  costs  ordered  by  the  court  to  be  paid  under  the  last  preceding  section 
of  this  act. 

5.  The  word  **  forfeiture,"  in  the  construction  of  this  act,  shall  not 
include  any  fine  or  penalty  imposed  on  any  convict  by  virtue  of  his 
sentence. 

6.  The  expression  "convict,"  as  hereinafter  used,  shall  be  deemed  to 
mean  any  person  against  whom,  after  the  passing  of  this  act,  judgment  of 
death,  or  of  penal  servitude,  shall  have  been  pronounced  or  recorded  by 
any  court  of  competent  jurisdiction  in  England,  Wales,  or  L'eland  upon  any 
charge  of  treason  or  felony. 

7.  When  any  convict  shall  die  or  be  made  bankrupt,  or  shall  have 
suffered  any  punishment  to  which  sentence  of  death  if  pronounced  or 
recorded  against  him  may  be  lawfully  commuted,  or  shall  have  undergone 
the  full  term  of  penal  servitude  for  which  judgment  shall  have  been 
pronounced  or  recorded  against  him,  or  such  other  pimishment  as  may  by 
competent  authority  have  been  substituted  for  such  full  teim,  or  shall 
have  received  Her  Majesty's  pardon  for  the  treason  or  felony  of  which  he 
may  have  been  convicted,  he  shall  thenceforth,  so  far  as  relates  to  the  pro- 
visions hereinafter  contained,  cease  to  be  subject  to  the  operation  of  this  act 

8.  No  action  at  law  or  suit  in  equity  for  the  recovery  of  any  property, 
debt,  or  damage  whatsoever  shall  be  brought  by  any  convict  against  any 
person  during  the  time  while  he  shall  be  subject  to  the  operation  of  this 
act ;  and  every  convict  shall  be  incapable,  during  such  time  as  aforesaid,  of 
alienating  or  charging  any  properly,  or  of  making  any  contract,  tave  as 
hereinafter  provided. 
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9.  It  shall  be  lawful  for  Her  Majesty,  or  for  any  person  in  that  hehalf  88  A  84  Vior. 
authorised   by   Her  Majesty,   nnder  her  royal  sign  manual  (and  which        ^-  ^^* 
authority  may  be  given  either  generally  or  with  reference  to  any  particular  p    77        . 
case),  if  to  Her  Majesty  or  to  the  person  so  authorised  it  shall  seem  fit,  by    ji^ason  and 
writing  under  Her  Majesty's  royal  sign  manual,  or  under  the  hand  of  the       Felony 
person  so  authorised  as  aforesaid,  to  commit  the  custody  and  management  AhoUHon  Act, 
of  the  property  of   any  convict,  during  Her  Majesty's  pleasure,  to  an  ,p,    Z 
administrator,  to  be  by  such  writing  appointed  in  that  behalf,  and  every  ^^^y  appoint 
such  appointment  may  be  revoked  by  the  same  or  the  like  authority  by  administraton 
which  it  is  made  ;  and  upon  any  determination  thereof,  either  by  revoca-  of  any  con- 
tion  or  by  the  death  of  any  such  administrator,  a  new  administrator  may  "^w**  property, 
be  appointed  by  the  same  or  the  like  authority  from  time  to  time ;  and 

evexy  such  new  administrator  shall,  upon  his  appointment,  be  and  be 
deemed  to  be  the  successor-in-law  of  the  former  administrator ;  and  all 
property  vested  in,  and  all  powers  given  to,  such  former  administrator  by 
virtue  of  this  act  shall  thereupon  devolve  to  and  become  vested  in  such 
successor,  who  shall  be  bound  by  all  acts  lawfully  done  by  such  former  admi- 
nistrator during  the  continuance  of  his  office  ;  and  the  provisions  herein- 
after contained  with  reference  to  any  administrator  shall,  in  the  case  of 
the  appointment  of  more  than  one  person,  apply  to  such  administrators 
jointly. 

10.  Upon  the  appointment  of  any  such  administrator  in  manner  afore-  Convict's 
said  all  the  real  and  personal  property,  including  choses  in  actions,  to  property  to 
which  the  convict  named  in  such  appointment  was  at  the  time  of  his  ^?**  *"^°"" 
conviction,  or  shall  afterwards  while  he  shall  continue  subject  to   the  ^i^eir 
operations  of  this  act,  become  or  be  entitled,  shall  vest  in  such  adminis-  appointment, 
trator  for  all  the  estate  and  interest  of  such  convict  therein. 

11.  If ,  in  the  instrument  by  which  any  such  administrator  is  appointed,  Remnneration 
provision  shall  be  made  for  the  remuneration  of  such  administrator  out  of  of  adminia- 
the  property  of  the  convict,  the  said  administrator  may  receive  and  retain  *™*<*"- 

for  his  own  benefit  such  remuneration  accordingly. 

12.  The  administrator  shall  have  absolute  power  to  let,  mortgage,  sell,  Administra- 
convey,  and  transfer  any  part  of  such  property  as  to  him  shall  seem  fit.        tore  to  have 

13.  It  shall  be  lawful  for  the  administrator  to  pay  or  cause  lo  be  paid  ^""J^^^  *'*"" 
out  of  such  property,  or  the  proceeds  thereof,  all  costs  and  expenses  which  dunng 

the  convict  may  have  been  condemned  to  pay  ;  and  also  all  costs,  charges,  eentences  of 
and  expenses  incurred  by  such  convict  in  and  about  his  defence  ;  and  also  convicts. 
all  such  costs,  charges,  and  expenses  as  the  said  administrator  may  incur  Administrator 
or  be  put  to  in  or  about  the  carrying  this  act  into  execution  with  reference  *°  pay  out  of 
to  such  property,  or  with  reference  to  any  claims  which  may  be  made  ^j  mosecution 
thereon.  and  costs  of 

14.  The  administrator  may  cause  payment  or  satisfaction  to  be  made  executing  this 
out  of  such  property  of  any  debt  or  liability  of  such  convict  which  may  be  *°*' 
established  in  due  coarse  of  law,  or  may  otherwise  be  proved  to  his  satis-  A-ammistrator 
faction,  and  may  also  cause  any  property  which  may  come  to  his  hands  to  prop^tv 

be  delivered  to  any  person  claiming  to  be  justly  entitled  thereto,  upon  the  debts  or 
right  of  such  person  being  established  in  due  course  of  law,  or  otherwise  to  liabilities  of 
his  satisfaction.  ^^^^^^'^^ 

15.  The  administrator  may  cause  to  be  paid  or  satisfied  out  of  such  Administra- 

property  such  sum  of  money  by  way  of  satisfaction  or  compensation  for  any  *®"  ™*y  make 

loss  of  property  or  other  injury  alleged  to  have  been  suffered  by  any  person  on™^proix»r°y 

through  or  by  means  of  any  alleged  criminal  or  fraudulent  act  of  such  to  persons 

convict,  as  to  him  shall  seem  just,  although  no  proof  of  such  alleged  defraaded  by 

criminal  or  fraudulent  act  may  have  been  made  in  any  court  of  law  or  criminal  acts 

^  of  oonviot. 
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83  AS^Yior.  equity;  and  all  daiins  to  any  such  satisfaction  or  compensation  may  be 

0.  23.         investigated  in  such  manner  as  the  administrator  shall  think  fit,  and  the 

P    -T        ^    decision  of  the  administrator  thereon  shall  be  binding :  Provided  always. 

Treason  and   ^^^  nothing  in  this  act  shall  take  away  or  prejudice  any  right,  title,  or 

Felonif        remedy  to  which  any  person  alleging  himself  to  have  suffered  any  such  loss 

Abolition  Act.  or  injury  would  have  been  entitled  by  law  if  this  act  had  not  passed. 

,    ."77  16.  The  administrator  may  cause  such  payments  and  allowances  for  the 

may  make  support  or  maintainence  of  any  wife  or  child,  or  reputed  child  of  such 
allowanoea  out  convict,  or  of  any  other  relative  or  reputed  relative  of  such  convict  de- 
of  property  pendent  upon  him  for  support,  or  for  the  benefit  of  the  convict  himself,  if 
for  support  of  ^^^  while  he  shall  be  lawfully  at  large  under  any  licence,  as  to  such 
convict.  administrator  shall  seem  fit,  to  be  made  from  time  to  time  out  of  such 

property,  or  the  income  thereof. 
Exeroise  of  17.  The  several  powers  hereinbefore  given  to  the  said  administrator,  or 

administra-  any  of  them,  may  be  exercised  by  him  in  such  order  and  course,  as  to 
tor*8  power  as  priority  of  payments  or  otherwise,  as  he  shall  think  fit ;  and  all  contracts 
parents  by  ®^  letting  or  sale,  mortgages,  conveyances,  or  transfers  of  property,  bond 
administrator  fide  made  by  the  said  administrator  under  the  powers  of  this  act,  and  all 
for  purposes  of  payments  or  deliveries  over  of  property  bond  fide  made  by  or  under  the 
ftRii°d**^*^  authority  of  the  said  administrator  for  any  of  the  purposes  hereinbefore 
question.  mentioned,  shall  be  binding  ;  and  the  propriety  thereof,  and  the  sufficiency 

of  the  grounds  on  which  the  said  administrator  may  have  exercised  his 
judgment  or  discretion  in  respect  thereof,  shall  not  be  in  any  manner  called 
in  question  by  such  convict,  or  by  any  person  claiming  an  interest  in  such 
property  by  virtue  of  this  act. 
Property  to  be      18.  Subject  to  the  powers  and  provisions  hereinbefore  contained,  all 
preserved  for    guch  property  and  the  income  thereof  shall  be  preserved  and  held  in  trust 
convict,  and  to  ^y  ^j^^  g^^j^  administrator,  and  the  income  thereof  may,  if  and  when  the 
or  his  repre-    ^^^^  administrator  shall  think  proper,  be  invested  and  accumulated  in  such 
sentatives  on    securities  as  he  shall  from  time  to  time  think  fit,  for  the  use  and  benefit  of  the 
completion  of   gaid  convict  and  his  heirs,  or  legal  personal  representatives,  or  of  such  other 
sentence,  persons  as  may  be  lawfully  entitled  thereto,  according  to  the  nature  thereof; 

§^jf[^  *  and  the  same,  and  the  possession,  administration,  and  management  thereof, 

shall  re-vest  in  and  be  restored  to  such  convict  upon  his  ceasing  to  be 
subject  to  the  operation  of  this  act,  or  in  and  to  his  heirs  or  legal  personal 
representatives,  or  such  other  persons  as  may  be  lawfully  entitled  thereto ; 
and  all  the  powers  and  authorities  by  this  act  given  to  the  said  adminis- 
trator shall  from  thenceforth  cease  and  determine,  except  so  far  as  the 
continuance  thereof  may  be  necessary  for  the  care  and  preservation  of  such 
property  or  any  part  thereof,  until  the  same  shall  be  claimed  by  some 
person  lawfully  entitled  thereto,  or  for  obtaining  payment  out  of  such 
property,  or  of  the  proceeds  thereof,  of  any  liabilities,  or  any  costs,  charges, 
or  expenses,  for  which  provision  is  made  by  this  act ;  for  which  purposes 
such  powers  and  authorities  shall  continue  to  be  in  force  until  possession 
of  such  property  shall  be  delivered  up  by  the  said  administrator  to  some 
person  being  or  claiming  to  be  lawfully  entitled  thereto. 
Administra-  19.  The  said  administrator  shall  not  be  answerable  to  any  person  for  any 
tors  not  to  he   property  which  shall  not  actually  have  come  to  his  hands  by  virtue  of  this 

for  what^they  *^**  ^^^  ^^^  ^"^  ^^^  ®^  damage  which  may  happen  through  any  mere 
receive.  omission  or  nonfeasance  on  his  part  to  any  property  vested  in  Him  by  virtue 

hereof. 
Administrator      20.  The  costs  as  between  solicitor  and  client  of  every  action  or  suit 
***  ^®|^®        which  may  be  brought  against  the  said  administrator  with  reference  to  any 

such  property  as  aforesaid,  whether  during  the  time  while  the  same  shall 
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be  and  continue  vested  in  him  under  this  act  or  after  the  same  shall  cease  38  &  S4  Vicr. 
to  be  so  vested,  and  all  charges  and  expenses  properly  incurred  By  him  with        ^  ^^ 
reference  thereto,  shall  be  a  first  charge  upon  and  shall  be  paid  out  of  such  p  /-"vZI-  / 
property,  unless  the  court  before  which  such  action  is  tried  or  such  suit  is    jitoMon  and 
hea^  shall  think  fit  otherwise  to  order.  Feiontf 

21.  If  no  such  administrator  as  aforesaid  shall  have  been  appointed  an  AboKtian  Act. 
interim  curator  of  the  property  of  any  convict  may  be  appointed  by  any    .         " 
justices  of  the  peace  in  petty  sessions  assembled,  or,  where  there  are  no  between   ^  " 
petty  sessions,  by  any  justice  of  the  peace  having  jurisdiction  in  the  place  Bolioitor  and 
where  such  convict  before  his  conviction  shall  have  last  usually  resided,  upon  client. 

the  application  of  any  person  who  shall  be  able  to  satisfy  such  justice  that  ^  °o  admi- 
the  application  is  made  bond  fide  with  a  view  to  the  benefit  of  the  convict  j^'f^'?****"' 
or  of  his  family,  or  to  the  due  and  proper  administration  and  management  curator  may 
of  his  property  and  affairs  ;  and  the  interim  curator  to  be  appointed  may  be  app9inted 
be  either  the  person  making  the  application  or  any  other  person  willing  to  ^7  josticev. 
accept  the  office,  and  competent  to  discharge  its  duties,  as  to  such  justice 
shall  seem  fit. 

22.  Before  making  any  such  appointment  the  justice  shall  require  the  Prooeedings 
applicant  to  make  oath  that  no  administrator  or  interim  curator  of  the  before  joatices. 
property  of  such  convict  has  been  to  his  knowledge  or  belief  already 
appointed ;  and  the  applicant  shall  also  state  upon  oath,  to  the  best  of  his 
Imowledge  smd  belief,  who  are  the  nearest  relatives  (including  any  husband 

or  wife)  of  such  convict,  and  (if  any  such  there  be)  where  they  are  residing, 
and  whether  any  and  which  of  them  have  consented  to  or  have  had  notice 
of  such  application  ;  and  it  shall  be  competent  for  such  justice  to  require 
notice  of  such  application  to  be  given  to  all  such  persons  and  in  such 
manner  as  to  such  justice  shall  seem  fit. 

23.  Any  interim  curator  so  appointed  may  be  removed,  for  any  cause  Removal  of 
shown  to  the  satisfaction  of  the  justices  or  justice  or  the  court,  upon  the  intenm 
application  of  any  relative  of  the  convict,  or  of  any  personl  nterested  in  the  cause  shown 
due  and  proper  administration  and  management  of  his  property  and  affairs, 

either  by  the  petty  sessions  or  justice  by  whom  he  was  appointed  (or,  in 
the  event  of  such  justice  dying  or  being  imable  to  act,  by  any  other  justice 
having  the  like  jurisdiction)  or  by  any  court  in  which  proceedings  for  an 
account  may  be  instituted  as  hereinafter  provided  ;  and  upon  the  death  or 
removal  of  any  such  interim  curator  a  new  interim  curator  may  be  appointed 
in  the  same  manner  and  by  the  like  authority  as  aforesaid,  or  (in  case  any 
such  proceedings  shall  be  then  depending)  by  the  court  in  which  any  such 
proceedings  shall  be  so  depending  afl  aforesaid. 

24.  Every  interim  curator  so  appointed  as  aforesaid  shall  have  power  Powers  of 
(unless  and  until  an  administrator  shall  be  appointed  under  this  act,  in  interim 
which  case  the  authority  of  such  interim  curator  shall  thenceforth  cease  °^"'***'"- 
and  determine)  to  sue  in  his  own  name  as  such  interim  curator,  at  law  or 

in  equity,  for  the  posseasion  and  recovery  of  any  part  of  the  property  in 
respect  of  which  he  shall  have  been  so  appointed,  or  for  damages  in 
respect  of  any  injury  thei*eto,  and  to  defend  in  his  own  name  as  such 
interim  curator  any  action  or  suit  brought  against  such  convict  or  against 
himself  in  respect  of  such  property,  and  to  receive  and  give  legal  discharges 
for  all  rents,  dividends,  interest,  and  income  of  or  arising  from  such  pro- 
perty, and  also  to  receive  and  give  discharges  for  any  debts  due  to  such 
convict,  or  forming  part  of  his  property,  and  to  pay  and  discharge  all  or 
any  debts  due  from  such  convict  out  of  such  property,  and  to  settle  and 
adjust  accounts  with  any  debtor  or  creditor  of  such  convict,  and  generally 
to  manage  and  administer  the  property  of  such  convict ;  and  also  to  make 
VOL.  XI.  h 
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88  ASiViOT.  or  oaufle  to  be  made  Bacb  payments  and  allowances  for  tbe  support  or 

^'  ^^'        maintenance  of  any  wife  or  child  of  such  convict,  or  of  any  other  relative 

F  r^tma  f    d®P®'^^®^*  ^^  ^°^  ^0^  support,  as  shall  be  specially  authorised  by  any  such 

IVeason  am  ji^tice  or  court  aforesaid  (who  shall  have  power  from  time  to  time  to 

Fehny        authorise  the  same),  or  by  any  other  court  having  competent  jurisdiction 

AhoUtion  Act,  to  authorise  the  same,  out  of  tiie  income  of  such  property,  or  (in  case  such 

income  shall  be  insufficient  for  that  purpose)  out  of  the  capital  thereof ; 

and  every  such  interim  curator  shall  be  entitled  to  retain  out  of  such 

property,  or  out  of  the  income  thereof,  all  his  costs,  charges,  and  expenses 

properly  incurred  in  and  about  the  discharge  of  his  duties  as  such  curator. 

Personal  25.  Any  personal  property  of  such  convict  may  be  sold  and  transferred 

be^Bdd  by**^  by  such  interim  curator  by  and  with  the  authority  of  such  justice  or  court 

interim  as  aforesaid,  or  of  any  other  court  having  competent  jurisdiction  to  order 

onrator  under  the  same,  but  not  otherwise ;  and  such  interim  curator  shall  be  accountable 

special  order     j^p  ^^  proceeds  of  any  property  so  sold  in  the  same  manner  as  for  such 

court   ^^  ^     property  while  remaining  unsold. 

Proceedings         ^^*  -^  proceedings  at  law  or  in  equity  duly  instituted  by  or  against  any 

by  or  against    Buch  interim  curator  may  (in  case  of  an  administrator  or  a  new  interim 

interim  curator  being  afterwards  appointed)  be  continued  by  or  against  such  ad- 

cnratornotto  niinigtrator  or  such  new  interim  curator  without  any  abatement  thereof, 

a^^nistrator  *^®  appointment  of   such   administrator  or   new  interim   curator  being 

is  appointed,     entered  by  way  of  suggestion  on  the  record,  or  otherwise  stated  upon  the 

proceedings,  according  to  the  practice  of  such  court ;  and  all  acts  lawfully 

done  and  contracts  lawfully  made  by  such  interim  curator  with  respect  to 

any  property  of  such  convict  before  the  appointment  of  such  administrator 

or  such  new  interim  curator  shall  be  binding  upon  such  administrator  or 

such  new  interim  curator  after  his  appointment. 

Ezecntion  of        27.  All  judgments  or  orders  for  the  pajrment  of  money  of  any  court  of 

judgments       1^^  qj.  equity  against  such  convict  which  shall  have  been  duly  recovered 

Tiotwo^ded    ^^  Diade,  either  before  or  after  his  conviction,  may  be  executed  against  any 

for.  property  of  such  convict  imder  the  care  and  management  of  any  such 

interim  curator  as  aforesaid,  or  in  the  hands  of  any  person  who  may  have 

taken  upon  himself  the  possession  or  management  thereof  without  legal 

authority,  in  the  same  manner  as  if  such  property  were  in  the  possession 

or  power  of  such  convict ;  and  all  such  judgments  or  orders  may  likewise 

be  executed  by  writ  of  scire  facias  or  otherwise,  according  to  the  practice 

of  the  court,  agaiust  any  such  property  which  may  be  vested  in  any 

administrator  of  the  property  of  such  convict  under  the  authority  of  this  act. 

Proceedings  28.  It  shall  be  competent  for  Her  Majesty's  Attorney  General,  or  other 

may  be  taken   the  chief  law  officer  of  the  crown  for  the  time  being  in  any  part  of  Her 

*2™*^®  Majesty's  dominions,  or  for  any  person  who  (if  such  convict  were  dead 

or  interim        intestate)  would  be  his  heir-at-law,  or  entitled  to  his  personal  estate,  or 

corator,  &q.      any  share  thereof,  under  the  Statutes  of  Distribution  or  otherwise,  or  for 

accountable      any  person  authorised  by  Her  Majesty's  Attorney-General,  or  by  such  chief 

^'^'^  law  officer  as  aforesaid,  in  that  behalf,  to  apply  in  a  summary  way  to  any 

revertsto         court  which  (if  such  Convict  were  dead)  would  have  jurisdiction  to  enter- 

oonvict.  tain  a  suit  for  the  administration  of  his  real  or  personal  estate,  to  issue  a 

writ  of  summons  calling  upon  any  administrator  or  interim  curator  of  the 

property  of  such  convict  appointed  under  this  act,  or  any  persoh  who 

without  legal  authority  shtdl  have  possessed  himself  of  any  part  of  the 

property  of  such  convict,  to  account  for  his  receipts  and  payments  in 

respect  of  the  property  of  such  convict,  in  such  manner  as  such  court  shall 

direct ;  and  it  shall  be  lawful  for  such  court  thereupon  to  issue  such  writ 

of  summons,  and  to  enforce  obedience  thereto,  and  to  all  orders  and  pro- 
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ceedings  of  sncli  court  consequent  thereon,  in  the  same  manner  as  in  any  88  A  84  Yioi. 

other  case  of  process  lawfully  issuing  out  of  such  court ;  and  such  court        o.  23. 

shall  thereupon  have  full  power,  jurisdiction,  and  authority  to  take  all  such  _  /^ZZ^   r 

accounts,  and  to  make  and  give  all  such  orders  and  directions  as  to  it  shall    fl^^ggf^n  Jl^ 

seem  proper  or  necessary  for  the  purpose  of  securing  the  due  and  proper        Fdwif 

care,  administration,  and  management  of  the  property  of  such  convict^  and  AboUtum  Act. 

the  due  and  proper  application  of  the  same,  and  of  the  income  thereof,  and 

the  accumulation  and  investment  of  such  balances,  if  any,  as  may  from 

time  to  time  remain  in  the  hands  of  any  such  administrator  or  interim 

curator,  or  other  person  as  aforesaid  in  respect  of  such  property ;  and  so 

long  as  any  such  proceedings  shaU  be  pending  in  any  such  court,  every 

such  administrator  or  interim  curator,  or  other  person,  shall  act  in  the 

exercise  of  all  powers  vested  in  him  under  this  act,  or  otherwise  in  all 

respects  as  such  court  shall  direct ;  and  it  shall  be  lawful  for  such  court 

(if  it  shall  think  fit)  to  authorise  and  direct  any  act  to  be  done  by  any 

such  interim  curator  which  might  competently  be  done  by  an  administrator 

duly  appointed  under  this  act. 

29.  Subject  to  the  provisions  of   this  act,  every  such  administrator,  Adxninistntor, 
interim  curator,  and  other  person  as  aforesaid  shsJl,  from  and  after  the  ^  to  be 
time  when  such  convict  shall  cease  to  be  subject  to  the  operation  of  this  "^^JT*  htn 
act,  be  accountable  to  such  convict  for  all  property  of  such  convict  which  pj^pertv 
shall  have  been  by  him  possessed  or  received  and  not  duly  administered,  in  roverts. 

the  same  manner  in  which  any  guardian  or  trustee  is  now  accountable  to 
his  ward  or  cestw  que  trust ;  but  subject  nevertheless  and  without  prejudice 
to  the  administration  and  application  of  such  property  under  and  according 
to  the  powers  of  this  act. 

30.  Provided  always,  that  no  property  acquired  by  a  convict  during  the  Property  of 
time  which  he  shall  be  lawfully  at  large  under  any  licence  shall  vest  in  convict 

any  administrator  appointed  under  this  act,   but  such  convict  shall  be  ^hil"lawfiin 
entitled  thereto  without  any  interference  on  the  part  of  any  administrator  ^^^  j^^g^  ^^^  ^ 
or  interim  curator  appointed  under  this  act,  and  during  the  time  last  be  subjeot  to 
aforesaid  the  disabilities  mentioned  in  the  eighth  section  of  this  act  shall,  the  operation 
as  to  such  convict,  be  suspended.  °^  *^"  ***• 

31.  From  and  after  the  passing  of  this  act  such  portions  of  the  acts  of  Jadgment  in 
the  thirtieth  year  of  George  the  Third,  chapter  forty-eight,  and  the  fifty-  o»®»  <>'  bigh 
fourth  year  of  (J^eorge  the  Third,  chapter  one  hundred  and  forty-six,  as  '^^^"^^ 
enacts  that  the  judgment  required  by  law  to  be  awarded  against  persons 
adjudged  guilty  of  high  treason  shall  include  the  drawing  of  the  person  on 

a  hurdle  to  the  place  of  execution,  and,  after  execution,  tibie  severing  of  the 
head  from  the  body,  and  the  dividing  of  the  body  into  four  quarters,  shall 
be  and  are  hereby  repealed. 

32.  Provided  always,  that  nothing  in  this  act  shall  be  deemed  to  alter  Saving  of 
or  in  anywise  affect  the  law  relating  to  felony  in  England,  Wales,  or  Ire-  ^^'J^^^ 
land,  except  as  herein  is  expressly  enacted.  ^^^' 

83.  This  act  shall  not  apply  to  Scotland.  Extent  of  aot. 
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EVTOENOE  AMENDMENT  ACT. 

83  &  34  ViOT.  CAP.  49. 

An  Act  to  eocplain  and  amend  '*  The  Evidence  Further  Amendment  Act, 

U^^r—\_^thA^igu8t,  1870.] 

Whersaa  it  was  enacted  by  the  "Evidence  Further  Amendment  Act, 
1869,"  sect.  4,  as  follows: 

"  If  any  person  called  to  give  evidence  in  any  court  of  justice,  whether 
in  a  civil  or  a  criminal  proceeding,  shall  object  to  take  an  oath,  or  shall  be 
objected  to  as  incompetent  to  take  an  oath,  such  person  shall,  if  the  pre- 
siding judge  is  satisfied  that  the  taking  of  an  oath  would  have  no  binding 
effect  on  his  conscience,  make  the  following  promise  and  declaration  : 

" '  I  solemnly  promise  and  declare  that  the  evidence  given  by  me  to  the 
court  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.' 

"  And  any  person  who,  having  made  such  promise  and  declaration,  shall 
wilfully  and  corruptly  give  false  evidence,  shall  be  liable  to  be  indicted, 
tried,  and  convicted  for  perjury  as  if  he  had  taken  an  oath  :  " 

And  whereas  doubts  have  arisen  as  to  the  extent  and  meaning  of  the 
words  " court  of  justice  "  and  "presiding  judge  "  in  the  said  section  : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 

advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 

this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 

follows : 

Interpretation       Sect.  1.  The  words  "court  of  justice,"  and  the  words  "presiding  judge," 

of  "court  of     in  sect.  4  of  the  said  Evidence  Further  Amendment  Act,  1869,  shall  be 

••"wSdiM       <i^»i®d  to  include   any  person  or  persons  having  by  law  authority  to 

jaS^t  ^      administer  an  oath  for  the  taking  of  evidence. 

recited  eot.  2.  This  act  may  be  cited  for  all  purposes  as  "  The  Evidence  Amendment 

Short  tlUe.       Act,  1870." 

Not  to  extend       8.  This  act  shall  not  extend  to  Scotland, 
to  Scotland. 


THE  EXTRADITION  ACT. 

88  &  84  ViOT.  GAP.  52. 

An  Ad  for  amending  the  Law  relating  to  the  Extradition  of  Criminals, — 

[9<A  August,  1870.] 

Whebbab  it  is  expedient  to  amend  the  law  relating  to  the  snirender  to 
foreign  states  of  persons  aocuaed  or  oonvioted  of  the  oonmiission  of  oertain 
crimes  within  the  jurisdiction  of  such  states,  and  to  the  trial  of  criminals 
surrendered  by  foreign  states  to  this  country  : 

Be  it  enacted  by  tiie  Queen's  most  ^oeUent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Oommons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 
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88&84yiar. 
Preliminary^  ^  ^^- 

Sect.  1.  This  act  may  be  cited  as  "  THe  Extradition  Act,  1870."  TU  Extradi' 

2.  Where  an  arrangement  has  been  made  with  any  foreign  state  with      'w"'  -^c*- 
respect  to  the  surrender  to  such  state   of  any  fugitive  criminals,   Her  gvo-TnjjL 
Majesty  may,  by  Order  in  Council,  direct  that  this  act  shall  apply  in  the  y^^^^ 
case  of  such  foreign  state.  anungemeiit 

Her  Majesty  may,  by  the  same  or  any  subsequent  order,  limit  the  opera-  lor  Burronder 
tion  of  the  order,  and  restrict  the  same  to  fugitive  criminals  who  are  in  or  of  criminals 
suspected  of  being  in  the  part  of  Her  Majesty's  dominions  specified  in  the  ™^^     -i  to 
order,  and  render  the  operation  thereof  subject  to  such  conditions,  excep-  apply  act. 
tions,  and  qualifications  as  may  be  deemed  expedient. 

Every  such  ord«r  shall  recite  or  embody  the  teims  of  the  arrangement, 
and  shall  not  remain  in  force  for  any  longer  period  than  the  arrangement. 

Every  such  order  shall  be  laid  before  both  Houses  of  Parliament  within 
six  weeks  after  it  is  made,  or,  if  Parliament  be  not  then  sitting,  within  six 
weeks  after  the  then  next  meeting  of  Parliament,  and  shall  also  be 
published  in  the  London  Gazette, 

3.  The  following  restrictions  shall  be  observed  with  respect  to  the  sur-  Reetrictions 
render  of  f uintive  criminals  :  on  sarrender 

(1.)  A  fugitive  criminal  shall  not  be  surrendered  if  the  offence  in  respect  cnminaw. 
of  which  his  8un*ender  is  demanded  is  one  of  a  political  character, 
or  if  he  prove  to  the  satisfaction  of  the  pob'ce  magistrate  or  the 
court  before  whom  he  is  brought  on  habeas  corpus,  or  to  the 
Secretary  of  State,  that  the  requisition  for  his  surrender  has  in 
fact  been  made  with  a  view  to  try  or  punish  him  for  an  offence  of 
a  political  character : 

(2.)  A  fugitive  criminal  shall  not  be  surrendered  to  a  foreign  state  unless 
provision  is  made  by  the  law  of  that  state,  or  by  arrangement, 
that  the  fugitive  criminal  shall  not,  until  he  has  been  restored  or 
had  an  opportimity  of  retuiming  to  Her  Majesty's  dominions,  be 
detained  or  tried  in  that  foreign  state  for  any  offence  conmiitted 
prior  to  his  surrender  other  than  the  extradition  crime  proved  by 
the  facts  on  which  the  surrender  is  grounded : 

(8.)  A  fugitive  criminal  who  has  been  accused  of  some  offence  within 
English  jurisdiction  not  being  the  offence  for  which  his  surrender 
is  asked,  or  is  undergoing  sentence  under  any  conviction  in  the 
United  Kingdom,  shall  not  be  surrendered  until  after  he  has  been 
discharged,  whether  by  acquittal  or  on  expiration  of  his  sentence 
or  otherwise  : 

(4.)  A  fugitive  criminal  shall  not  be  surrendered  until  the  expiration  of 
fifteen  days  from  the  date  of  his  being  committed  to  prison  to 
await  his  surrender. 

4.  An  Order  in  Council  for  appljring  this  act  in  the  case  of  any  foreign  Provimons  of 
state  shall  not  be  made  unless  the  arrangement —  arrangement 

(1.)  provides  for  the  determination  of  it  by  either  party  to  it  after  the       B^urender. 
expiration  of  a  notice  not  exceeding  one  year ;  and, 

(2.)  is  in  conformity  with  the  provisions  of  this  act,  and  in  particular 
with  the  restrictions  on  the  surrender  of  fugitive  criminals  con- 
tained in  this  act. 

5.  When  an  order  applying  this  act  in  the  case  of  any  foreign  state  has  Pablication 
been  published  in  the  London  Gazette,  this  act  (after  the  date  specified  in  *nd  efiPeot  of 
the  order,  or  if  no  date  is  specified,  after  the  date  of  the  publication)  shall,  ^^^^^* 

to  long  as  the  order  remains  in  force,  but  subject  to  the  limitations, 
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restrictions^  oonditionB,  exceptions,  and  qnalifications,  if  any,  contained  in 
the  order,  apply  in  the  case  of  such  foreign  state.  An  Older  in  Oouncil 
shall  be  conclusive  evidence  that  the  arrangement  therein  referred  to  com- 
plies with  the  requisitions  of  this  act,  and  that  this  act  applies  in  the  case 
of  the  foreign  state  mentioned  in  the  order,  and  the  validity  of  such  order 
shall  not  be  questioned  in  any  legal  proceedings  whatever. 

6.  Where  this  act  applies  in  the  case  of  any  foreign  state,  every  fugitive 
criminal  of  that  state  who  is  in  or  suspected  of  being  in  any  part  of  Her 
Majesty's  dominions,  or  that  part  which  is  specified  in  the  order  applying 
this  act  (as  the  case  may  be),  shall  be  liable  to  be  apprehended  and  sur- 
rendered in  manner  provided  by  this  act,  whether  the  crime  in  respect  of 
which  the  surrender  is  sought  was  committed  before  or  after  the  date  of 
the  order,  and  whether  there  is  or  is  not  any  concurrent  jurisdiction  in  any 
court  of  Her  Majesty's  dominions  over  that  crime. 

7.  A  requisition  for  the  surrender  of  a  fugitive  criminal  of  any  foreign 
state,  who  is  in  or  suspected  of  being  in  the  United  Kingdom,  shall 
be  made  to  a  Secretary  of  State  by  some  person  recognised  by  the  Secre- 
tary of  State  as  a  diplomatic  representative  of  that  foreign  state.  A 
Secretary  of  State  may,  by  order  under  his  hand  and  seal,  signify  to  a 
police  magistrate  that  such  requisition  has  been  made,  and  require  him  to 
issue  his  warrant  for  the  apprehension  of  the  fugitive  criminal. 

If  the  Secretary  of  State  is  of  opinion  that  the  offence  is  one  of  a 
political  character,  he  may,  if  he  think  fit,  refuse  to  send  any  such  order, 
and  may  also  at  any  time  order  a  fugitive  criminal  accused  or  convicted  of 
such  offence  to  be  discharged  from  custody. 

8.  A  warrant  for  the  apprehension  of  a  fugitive  criminal,  whether 
accused  or  convicted  of  crime,  who  is  in  or  suspected  of  being  in  the 
United  Kingdom,  may  be  issued — 

(1.)  by  a  police  magistrate  on  )he  receipt  of  the  said  order  of  the 

Secretary  of  State,  and  on  such  evidence  as  would  in  his  opinion 

justify  the  issue  of  the  warrant  if  the  crime  had  been  committed 

or  the  criminal  convicted  in  England ;  and 

(2.)  by  a  police  magistrate  or  any  justice  of  the  peace  in  any  part 

of  the   United    Kingdom,   on    such    information    or   complaint 

and  such   evidence   or  after  such  proceedings  as  would  in  the 

opinion  of  the  person  issuing  the  warrant  justify  the  issue  of 

a  warrant  if  the   crime  had  been  committed  or  the   criminal 

convicted  in  that  part  of  the   United   Elingdom  in  which  he 

exercises  jurisdiction. 

Any  person  issuing  a  warrant  under  this  section  without  an  order  from  a 

Secretary  of  State  shall  forthwith  send  a  report  of  the  fact  of  such  issue, 

together  with  the  evidence  and  information   or  complaint,  or  certified 

copies  thereof,  to  a  Secretary  of  State,  who  may  if  he  think  fit  order  the 

warrant  to  be  cancelled,  and  the  person  who  has  been  apprehended  on  the 

warrant  to  be  discharged. 

A  fugitive  criminal,  when  apprehended  on  a  warrant  issued  without  the 
order  of  a  Seoretary  of  State,  shall  be  brought  before  some  person  having 
power  to  issue  a  warrant  under  this  section,  who  shall  by  warrant  order 
him  to  be  brought  and  the  prisoner  shall  accordingly  be  brought  before  a 
police  magistrate. 

A  fugitive  criminal  apprehended  on  a  warrant  issued  without  the  order 
of  a  Secretary  of  State  shall  be  discharged  by  the  police  magistrate,  unless 
the  police  ma^trate,  within  such  reasonable  time  as,  witti  reference  to 
the  ciroumstances  of  the  case,  he  may  fix,  receives  from  a  Secretary  of 
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State  an   order  signifying   that   a   requisition   has  been   made  for  the  33  &  34  Yicr. 
surrender  of  snch  criminal.  c*  52- 

9.  When  a  fugitive  criminal  is  brought  before  the  police  magistrate,   «»  "^T    .._ 
the  police  msigistrate  shall  hear  the  case  in  the  same  manner,  and  have      tionAct, 

the  same  jurisdiction  and  powers,  as  near  as  may  be,  as  if  the  prisoner         

were  brought  before  him  charged  with  an  indictable  offence  committed  in  Hearing  of 
England.  ^^  of 

The  police  magistrate  shall  receive  any  evidence  which  may  be  tendered  political 
to  show  that  the  crime  of  which  the  prisoner  is  accused  or  alleged  to  have  character  of 
been  convicted  is  an  offence  of  a  political  character  or  is  not  an  extradition  crime, 
crime. 

10.  In  the  case  of  a  fugitive  criminal  accused  of  an  extradition  crime,  if  Gommittal  or 
the  foreign  warrant  authorising  the  arrest  of  such  criminal  is  duly  authen-  discharge  of 
ticated,  and  such  evidepce  is  produced  as  (subject  to  the  provisions  of  this  P"*®*^®'* 
act)  would,  according  to  the  law  of  England,  justify  the  committal  for 

trial  of  the  prisoner  if  the  crime  of  which  he  is  accused  had  been  com- 
mitted in  England,  the  police  magistrate  shall  commit  him  to  prison,  but 
otherwise  shall  order  him  to  be  discharged. 

In  the  case  of  a  fugitive  criminal  alleged  to  have  been  convicted  of  an 
extradition  crime,  if  such  evidence  is  produced  as  (subject  to  the  pro- 
visions of  this  act)  would,  according  to  the  law  of  England,  prove  that  the 
prisoner  was  convicted  of  such  crime,  the  police  magistrate  shall  commit 
him  to  prison,  but  otherwise  shall  order  him  to  be  discharged. 

If  he  conmiits  such  criminal  to  prison,  he  shall  commit  him  to  the 
Middlesex  House  of  Detention,  or  to  some  other  prison  in  Middlesex,  there 
to  await  the  warrant  of  a  Secretary  of  State  for  his  surrender,  and  shall 
forthwith  send  to  a  Secretary  of  State  a  certificate  of  the  committal,  and 
such  report  upon  the  case  as  he  may  think  fit. 

11.  If  the  police  magistrate  commits  a  fugitive  criminal  to  prison,  he  Sarrenderof 
shall  inform  such  criminal  that  he  will  not  be  surrendered  until  aft-er  the  fugitive  to 
expiration  of  fifteen  days,  and  that  he  has  a  right  to  apply  for  a  writ  of  foreign  >***« 
habeas  carpus.  Secretary  of 

Upon  the  expiration  of  the  said  fifteen  days,  or,  if  a  writ  of  habeas  State. 
carpus  is  issued,  after  the  decision  of  the  court  upon  the  return  to  the 
writ,  as  the  case  may  be,  or  after  such  further  period  as  may  be  allowed 
in  either  case  by  a  Secretary  of  State,  it  shall  be  lawful  for  a  Secretary  of 
State,  by  warrant  under  his  hand  and  seal,  to  order  the  fugitive  criminal 
(if  not  delivered  on  the  decision  of  the  court)  to  be  surrendered  to  such 
person  as  may  in  his  opinion  be  duly  authorised  to  receive  the  fugitive 
criminal  by  the  foreign  state  from  which  the  requisition  for  the  surrender 
proceeded,  and  such  fugitive  criminal  shall  be  surrendered  accordingly. 

It  shall  be  lawful  for  any  person  to  whom  such  warrant  is  directed  and 
for  the  person  so  authorised  as  aforesaid,  to  receive,  hold  in  custody,  and 
convey  within  the  jurisdiction  of  such  foreign  state  the  criminal  mentioned 
in  the  warrant ;  and  if  the  criminal  escapes  out  of  any  custody  to  which 
he  may  be  delivered  on  or  in  pursuance  of  such  warrant,  it  shall  be  lawful 
to  retake  him  in  the  same  manner  as  any  person  accused  of  any  crime 
against  the  laws  of  that  part  of  Her  Majesty's  dominions  to  which  he 
escapes  may  be  retaken  upon  an  escape. 

12.  If  the  fugitive  criminal  who  has  been  committed  to  prison  is  not  Discharge  of 
surrendered  and  conveyed  out  of  the  United  Kingdom  within  two  months  persons 
after  such  committal,  or,  if  a  writ  of  habeas  corpus  is  issued,  after  the  nof'^on  "eved' 
decision  of  the  court  upon  the  return  to  the  writ,  it  shall  be  lawful  for  any  ^^^  ^f  United 
judge  of  one   of  Her  Majesty's  Superior  Ooorts  at  Westminster,  upon  Kingdom 
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3d  4k  34  Yicr.  application  made  to  him  by  or  on  behalf  of.  the  criminal,  and  npon  proof 
c  52.        that  reasonable  notice  of  the  intention  to  make  snch  application  has  been 
Th  'Extradi-  8^^®^  *^  ^  Secretary  of  State,  to  order  the  criminal  to  be  discharged  out  of 
tion  Act,      custody,  unless  sufficient  cause  is  shown  to  the  contrary. 

13.  The  warrant  of  the  police  magistrate  issued  in  pursuance  of  this 

within  two  act  may  be  executed  in  any  pai-t  of  the  United  Kingdom  in  the  same 
months.  manner  as  if  the  same  had  been  originally  issued  or  subsequently  indorsed 

Execution  of  -^^  ^  justice  of  the  peace  having  jurisdiction  in  the  place  where  the  same  is 
police  executed. 

magistrate.  14.  Depositions  or  statements  on  oath,  taken  in  a  foreign  state,  and 

Depositions  to  copies  of  such  original  depositions  or  statements,  and  foreign  certificates  of 
he  evidence ;     or  judicial  documents  stating  the  fact  of  conviction,  may,  if  duly  authen- 

78  ticated,  be  received  in  evidence  in  proceedings  under  this  act. 

Authentica-  ^^'  ^®^^g^  warrants  and  depositions  or  statements  on  oath,  and  copies 

tion  of  depo-  thereof,  and  certificates  of  or  judicial  documents  stating  the  fact  of  a  con- 
sitions  and  viction,  shall  be  deemed  duly  authenticated  for  the  purposes  of  this  act  if 
warrants ;  authenticated  in  manner  provided  for  the  time  beinff  by  law,  or  authenti- 
f*  soviet,    cted  as  follows :  ^  ^ 

(1.)  If  the  warrant  purports  to  be  signed  by  a  judge,  magistrate,  or  officer 

of  the  foreign  state  where  the  same  was  issued ; 
(2.)  If  the  depositions  or  statements  or  the  copies  thereof  purport  to  be 
certified  under  the  hand  of  a  judge,  magistrate,  or  officer  of  the 
foreign  state  where  the  same  were  taken  to  be  the  original  depo- 
sitions or  statements,  or  to  be  true  copies  thereof,  as  the  case  may 
require ;  and 
(3.)  If  the  certificate  of  or  judicial  document  stating  the  fact  of  convic- 
tion purports  to  be  certified  by  a  judge,  magistrate,  or  officer  of 
the  foreign  state  where  the  conviction  took  place ;  and 
if  in  every  case  the  warrants,  depositions,  statements,  copies,  certificates, 
and  judicial  documents  (as  the  case  may  be)  are  authenticated  by  the  oath 
of  some  witness  or  by  being  sealed  with  the  official  seal  of  the  minister  of 
justice,  or  some  other  minister  of  state :  And  all  courts  of  justice,  justices, 
and  magistrates  shall  take  judicial  notice  of  snch  official  seal,  and  shall 
admit  the  documents  so  authenticated  by  it  to  be  received  in  evidence 
without  further  proof. 

Crimes  commiiied  at  Sea. 

Jarisdiction  as  16.  Where  the  crime  in  respect  of  which  the  surrender  of  a  fugitive 
to  crimes  criminal  is  sought  was  committed  on  board  any  vessel  on  the  high  seas 
committed  at  ^hich  comes  into  any  port  of  the  United  Kingdom,  the  following  pro- 
visions shall  have  effect : 
(1.)  This  act  shall  be  construed  as  if  any  stipendiary  magistrate  in 
England  or  Ireland,  and  any  sheriff  or  sheriff  substitute  in  Scot- 
land^ were  substituted  for  the  police  magistrate  throughout  this 
act,  except  the  part  relating  to  the  execution  of  the  warrant  of  the 
police  magistrate : 
(2.)  The  criminal  may  be  committed  to  any  prison  to  which  the  person 
committing  him  has  power  to  commit  persons  accused  of  the  like 
crime  : 
(3.)  If  the  fugitive  criminal  is  apprehended  on  a  warrant  issued  without 
the  order  of  a  Secretary  of  State,  he  shall  be  brought  before  the 
stipendiary  magistrate,  sheriff,  or  sheriff  substitute  who  issued  the 
waiTant,  or  who  has  jurisdiction  in  the  port  where  the  vessel  lies, 
or  in  the  place  nearest  to  that  port. 
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17.  This  act,  when  applied  by  Order  in  Council,  shall,  unless  it  is  other-        ^ .' 

wise  provided  by  such  order,  extend  to  every  British  possession  in  the  same  The  Extradi- 
manner  as  if  throughout  this  act  the  British  possession  were  substituted      ftVm  Act. 
for  the  United  Kingdom  or  England,  as  the  case  may  require,  but  with  the         "TT 
following  modifications ;  namely,  t/fuiritive^  ** 

(1.)  The  requisition  for  the  surrender  of  a  fugitive  criminal  who  is  in  or  criminals  in 
suspected  of  being  in  a  British  possession  may  be  made  to  the  British 
governor  of  that  British  possession  by  any  person  recognised  by  poaseasions. 
that  governor  as  a  consul  general,  consul,  or  vice-consul,  or  (if  the 
fugitive  criminal  has  escaped  from  a  colony  or  dependency  of  the 
foreign  state  on  behalf  of  which  the  requisition  is  made)  as  the 
governor  of  such  colony  or  dependency  : 

(2. )  No  warrant  of  a  Secretary  of  State  shall  be  required,  and  all  powers 
vested  in  or  acts  authorised  or  required  to  be  done  under  this  act 
by  the  police  magistrate  and  the  Secretary  of  State,  or  either  of 
them,  in  relation  to  the  surrender  of  a  fugitive  criminal,  may  be 
done  by  the  governor  of  the  British  possession  alone  : 

(3.)  Any  prison  in  the  British  possession  may  be  substitutei  for  a  prison 
in  Middlesex : 

(4.)  A  judge  of  any  court  exercising  in  the  British  possession  the  like 
powers  as  the  Court  of  Queen's  Bench  exercises  in  England  may 
exercise  the  power  of  discharging  a  criminal  when  not  conveyed 
within  two  months  out  of  such  British  possession. 

18.  If  by  any  law  or  ordinance,  made  before  or  after  the  passing  of  this  Saving  of  laws 
act  by  the  Legislature  of  any  British  possession,  provision  is  made  for  of  British 
carrjring  into  effect   within  such   possession   the   surrender   of    fugitive  po»fto»8»on8. 
criminals  who  are  in  or  suspected  of  being  in  such  British  possession. 

Her  Majesty  may,  by  the  Order  in  Council  applying  this  act  in  the  case  of 
any  foreign  state,  or  by  any  subsequent  order,  either — 

Suspend  the  operation  within  any  such  British  possession  of  this  act,  or 
of  any  part  thereof,  so  far  as  it  relates  to  such  foreign  state,  and 
80  long  as  such  law  or  ordinance  continues  in  force  there,  and  no 
longer ; 
Or  direct  that  such  law  or  ordinance,  or  any  part  thereof,  shall  have 
effect  in  such  British  possession,  with  or  without  modifications  and 
alterations,  as  if  it  were  part  of  this  act. 

Oeneral  Provisions. 

19.  Where,  in  pursuance  of  any  arrangement  with  a  foreign  state,  any  Oriminal 
person  accused  or  convicted  of  any  crime  which,  if  committed  in  England,  Burrenderod 
would  be  one  of  the  crimes  described  in  the  first  schedule  to  this  act  is  gj^^^ot" 
surrendered  by  that  foreign  state,  such  person  shall  not,  until  he  has  been  triable  for 
restored  or  had  an  opportunity  of  returning  to  such  foreign  state,  be  triable  previous 

or  tried  for  any  offence  committed  prior  to  the  surrender  in  any  part  of  crime. 
Her  Majesty's  dominions  other  than  such  of  the  said  crimes  as  may  be 
proved  by  the  facts  on  which  the  surrender  is  grounded. 

20.  The  forms  set  forth  in  the  second  schedule  to  this  act,  or  forms  as  near  As  to  use  of 
thereto  as  circumstances  admit,  may  be  used  in  all  matters  to  which  such  forms  in 
forms  refer,  and  in  the  case  of  a  British  possession  may  be  so  used,  mutatis  "twiule. 
mutandis,  and  when  used  shall  be  deemed  to  be  valid  and  sufficient  in  law. 

21.  Her  Majesty  may,  by  Order  in  Council,  revoke  or  alter,  subject  to  Ravooation, 

the  restrictions  of  this  act,  any  Order  in  Council  made  in  pursuance  of  this  ^' ^'  Order 

^/^T     ^T  ^  inOoimcil. 
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38  J(  34  Vior.  aci^  and  all  the  proTiaioiiB  of  this  act  with  respect  to  the  original  order 
a  52.         shall  (so  far  as  applicable)  apply,  mutatis  mutandis,  to  any  sach  new  order. 

_,  T^  /«.       ^^*  ^^*  ^^  (except  so  far  as  relates  to  the  execution  of  warrants  in  the 

tian  AcLk     ^^^^^^"^^^  Islands)  shall  extend  to  the  Channel  Islands  and  Isle  of  Man  in 

^-.         the  same  manner  as  if  they  were  part  of  the  United  Kingdom ;  and  the 

Applieation  of  royal  conrts  of  the  Channel  Islands  are  hereby  respectively  authorised  and 

?!i*-!.°  5??3°*^  required  to  register  this  act. 

23.  Nothing  in  thb  act  shall  affect  the  lawful  powers  of  Her  Majesty  or 
of  the  Governor  General  of  India  in  Council  to  make  treaties  for  the  extra- 
dition of  criminals  with  Indian  native  states,  or  with  other  Asiatic  states 
conterminous  with  British  India,  or  to  carry  into  execution  the  provisions 
of  any  such  treaties  made  either  before  or  after  the  passing  of  this  act. 

24.  The  testimony  of  any  witness  may  be  obtained  in  relation  to  any 
criminal  matter  pending  in  any  court  or  tribunal  in  a  foreign  state  in  like 
manner  as  it  may  be  obtained  in  relation  to  any  civil  matter  under  the  act 
of  the  session  of  the  nineteenth  and  twentieth  years  of  the  reign  of  Her 
present  Majesty,  chapter  one  hundred  and  thirteen,  intituled  "  An  Act  to 
provide  for  taking  evidence  in  Her  Majesty's  dominions  in  relation  to  civil 
and  commercial  matters  pending  before  foreign  tribunals ;  '*  and  all  the 
provisions  of  that  act  shall  be  construed  as  if  the  term  civil  matter  included 
a  criminal  matter,  and  the  term  cause  included  a  proceeding  against  a 
criminal :  Provided  that  nothing  in  this  section  shall  apply  in  the  case  of 
any  criminal  matter  of  a  political  character. 

25.  For  the  purposes  of  this  act,  every  colony,  dependency,  and  con- 
stituent part  of  a  foreign  state,  and  every  vessel  of  that  state,  shall  (except 

dependenciet.    ^]jQj.g  expressly  mentioned  as  distinct  in  this  act)  be  deemed  to  be  within 
the  jurisdiction  of  and  to  be  part  of  such  foreign  state. 

26.  In  this  act,  unless  the  context  otherwise  requires, — 
The  term  "British  possession"  means  any  colony,  plantation,  island, 

territory,  or  settlement  within  Her  Majesty's  dominions,  and  not 
within  the  United  Kingdom,  the  Channel  Islands,  and  Isle  of  Man ; 
and  all  colonies,  plantations,  islands,  territories,  and  settlements  under 
one  legislature,  as  hereinafter  defined,  are  deemed  to  be  one  British 
possession : 

The  term  "  legislature  "  means  any  person  or  persons  who  can  exercise 
legislative  authority  in  a  British  possession,  and  where  there  are  local 
legislatures  as  well  as  a  central  legislature,  means  the  central  legisla- 
ture only : 

The  term  "governor"  means  any  person  or  persons  administering  the 
government  of  a  British  possession,  and  includes  the  governor  of  any 
part  of  India: 

The  term  "  extradition  crime  "  means  a  crime  which,  if  committed 
in  England  or  within  English  jurisdiction,  would  be  one  of  the  crimes 
described  in  the  first  schedule  to  this  act : 

The  terms  "  conviction  "  and  "convicted  "  do  not  include  or  refer  to  a 
conviction  which  under  foreign  law  is  a  conviction  for  contumacy, 
but  the  term  "  accused  person  "  includes  a  person  so  convicted  for 
contumacy : 

The  term  "  fugitive  criminal  "  means  any  person  accused  or  convicted  of 
an  extradition  crime  committed  within  the  jurisdiction  of  any  foreign 
state  who  is  in  or  is  suspected  of  being  in  some  part  of  Her  Majesty's 
dominions;  and  the  term  "fugitive  criminal  of  a  foreign  state" 
means  a  fugitive  criminal  accused  or  convicted  of  an  extradition  crime 
committed  within  the  jurisdiction  of  that  state  : 
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Tlie  term  "  Secretary  of  State  "  means  one  of  Her  M:)je$ty*8  principal  S3  A  34  Tier. 
Secretaries  of  State  :  ^  ^^ 

The  term  "police  magistrate  '*  means  a  chief  magistrate  of  the  metro-   jv  JBrfrodf- 
politan  police  courts,  or  one  of  the  other  magistrates  of  the  metropolitan      f^  ^^ 
police-court  in  Bow-street :  

The  term  "  justice  of  the  peace  **  includes  in  Scotland   any  sheriff,  "  Secretary  of 
sheriff's  substitute,  or  macostrate  :  ^^^^^ '" 

The  term  "warrant,"  in  the  case  of  any  foreign  state^  indudes  •"^J  mf^rtwle  •* 
judicial  document  authorising  the  arrest  of  a  person  accused  or  con-  «  j^u^o^f 
victed  of  crime.  Hi^  p^oe  :** 

Repeal  of  Acts.  "  Wamnt" 

27.  The  acts  specified  in  the  third  schedule  to  this  act  are  hereby  Repeal  of  aots 
repealed  as  to  the  whole  of  Her  Majesty's  dominions ;   and  this  act  (with  in  third 
the  exception  of  anjrthing  contained  in  it  which  is  inconsistent  with  the  ecbednle. 
treaties  referred  to  in  the  acts  so  repealed)  shall  apply  (as  regards  crimes 
committed  either  before  or  after  the  passing  of  this  act),  in  the  case  of  the 
foreign  states  with  which  those  treaties  are  made,  in  the  same  manner  as 
if  an  Order  in  Council  referring  to  such  treaties  had  been  made  in  pursu- 
ance of  this  act,  and  as  if  such  order  had  directed  that  every  law  and 
ordinance  which  is  in  force  in  any  British  possession  with  respect  to  such 
treaties  should  have  effect  as  part  of  this  act. 

Provided  that  if  any  proceedings  for  or  in  relation  to  the  surrender  of  a 
fugitive  criminal  have  been  commenced  under  the  said  acts  previously  to 
the  repeal  thereof,  such  proceedings  may  be  completed,  and  the  fugitive 
surrendered,  in  the  same  manner  as  if  this  act  had  not  passed. 


SCHEDULES. 

First    Schedule. 

List  of  Crimes. 

The  following  list  of  crimes  is  to  be  construed  according  to  the  law 
existing  in  England,  or  in  a  British  possession,  (as  the  case  may  be,)  at  the 
date  of  the  aUeged  crime,  whether  by  common  law  or  by  statute  made 
before  or  after  the  passing  of  this  act : 

Murder,  and  attempt  and  conspiracy  to  murder. 

Manslaughter. 

Counterfeiting  and  altering  money  and  uttering  counterfeit  or  altered 

money. 
Forgery,  counterfeiting,  and  altering,  and  uttering  what  is  forged  or 

counterfeited  or  altered. 
Embezzlement  and  larceny. 
Obtaining  money  or  goods  by  false  pretences. 
Crimes  by  bankrupts  against  bankruptcy  law. 
Fraud  by  a  bailee,  banker,  agent,  factor,  trustee,  or  director,  or  member, 

or  public  oflScer  of  any  company  made  criminal  by  any  act  for  the 

time  being  in  force. 
Bape. 
Abduction. 
Child  stealing. 

Burglary  and  housebreaking. 
Arson. 
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83  A  84  ViOT,       Robbery  with  violence. 

^^^-  Threats  by  letter  or  otherwise  with  intent  to  extort. 

The  Exiradi-       ^Y^^  ^^  ^^  ®^  nations. 
tian  Act.  Sinking  or  destroying  a  vessel  at  sea,  or  attempting  or  conspiring  to  do  so. 

Assaults  on  board  a  ship  on  the  high  seas  with  intent  to  destroy  life  or 

to  do  grievous  bodily  harm. 
Bevolt  or  conspiracy  to  revolt  by  two  or  more  persons  on  board  a  ship 
on  the  high  seas  against  the  authority  of  the  master. 


Second  Sohedulb. 

Form  of  Order  of  Secretary  of  State  to  the  Police  Magistrate 

To  the  chief  magistrate  of  the  metropolitan  police  courts  or  other  magis- 
trate of  the  metropolitan  poHce  court  in  Bow-street  {or  the  stipendiary 
magistrate  at  ]. 

Whereas,  in  pursuance  of  an  arrangement  with  ,  referred 

to  in  an  Order  of  Her  Majesty  in  Council  dated  the  day  of  , 

a  requisition  has  been  made  to  me,  ,  one  of  Her  Majesty's 

principal  Secretaries  of  State,  by  ,  the  diplomatic  representative 

of  ,  for  the  surrender  of  ,  late  of  ,  accused 

[or  convicted]  of  the  commission  of  the  crime  of  within  the 

jurisdiction  of  :  Now  I  hereby,  by  this  my  order  under  my  hand 

and  seal,  signify  to  you  that  such  requisition  has  been  made,  and  require 
you  to  issue  your  warrant  for  the  apprehension  of  such  fugitive,  provided 
that  the  conditions  of  the  Extradition  Act,  1870,  relating  to  the  issue  of 
such  warrant,  are  in  your  judgment  complied  with. 

Given  under  the  hand  and  seal  of  the  undersigned,  one  of  Her 
Majesty's  principal  Secretaries  of  State,  this  day 

of        -  18     . 


Form  of  Warrant  of  Apprehension  by  Order  of  Secretary  of  Stale, 

Metropolitan  police  ( To  all  and  each  of  the  constables  of  the  metro- 
district,  [or  county  or  <  politan  police  force  [or  of  the  county  or  borough 
borough  of     ]  to  wit.   (of  ]. 

Whereas  the  Bight  Honourable  one  of  Her  Majesty's  principal 

Secretaries  of  State,  by  order  under  his  hand  and  seal,  hath  signified  to  me 
that  requisition  hath  been  duly  made  to  him  for  the  surrender  of 
late  of  ,  accused  [or  convicted]  of  the  commission  of  the  crime 

of  within  the  jurisdiction  of  :  This  is  therefore  to 

command  you  in  Her  Majesty's  name  forthwith  to  apprehend  the  said 
pursuant  to  the  Extradition  Act,  1870,  wherever  he  may  be 
found  in  the  United  Kingdom  or  Isle  of  Man,  and  bring  him  before  me  or 
some  other  [^magistrate  sitting  in  this  court],  to  show  cause  why  he  should 
not  be  surrendered  in  pursuance  of  the  said  Extradition  Act,  for  which  this 
shall  be  your  warrant. 

Given  under  my  hand  and  seal  at  [*Bow-street,  one  of  the  police 
courts  of  the  metropolis]  this  day  of  18     . 

J.  P. 

*  Note,^A\l&i  as  required. 
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Fom^  of  Warrccni  of  Apprehmsion  without  Order  of  Secretary  of  State.      38  d;  84  Vior 
Metropolitan  police  (To  all  and  each  of  the  constables  of  the  metro-        ^_^ 
district,  [or  county  or  4     politan  police  force  [or  of  the  county  or  borough  j^^^  Extradi- 
borough  of     ]  to  wit.   (of  ].  tion  Act, 

Whereas  it  has  been  shown  to  the  undersigned,  one  of  Her  Majesty's         

Justices  of  the  Peace  in  and  for  the  metropolitan  police  district  [or  the  said 
coimty  or  borough  of  ]  that  late  of  is 

accused  [or  convicted]  of  the  commission  of  the  crime  of  within 

the  jurisdiction  of  :  This  is  therefore  to  command  you  in  Her 

Majesty*s  name  forthwith  to  apprehend  the  said  and  to  bring 

him  before  me  or  some  other  magistrate  sitting  at  this  court  [or  one  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  county  [or  borough]  of  ] 
to  be  fui-ther  dealt  with  according  to  law,  for  which  this  shall  be  your 
warrant. 

Given  under  my  hand  and  seal  at  Bow-street,  one  of  the  police 
courts  of  the  metropolis,  [or  in  the  county  or  borough 

aforesaid]  this  day  of  18  J.  P. 


Form  of  Warrant  for  bringing  Prisoner  before  the  Police  Magistrate. 

County  [or  (  To  constable  of  the  police  force  of 

borough]     -<     and  to  all  other  peace  officers   in  the  said   county  [or 
of      to  wit.   {     borough]  of 

Whereas  late  of  accused  [or  alleged  to  be  convicted 

of]  the  commission  of  the  crime  of  within  the  jurisdiction  of 

has  been  apprehended  and  brought  before  the  undersigned, 
one  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said  county  [or 
borough]  of  :  And  whereas  by  the  Extradition  Act,  1870,  he 

is  required  to  be  brought  before  the  chief  magistrate  of  the  metropolitan 
police  court,  or  one  of  the  police  magistrates  of  the  metropolis  sitting  at 
Bow-street,  within  the  metropolitan  police  district  [or  the  stipendiary 
magistrate  for  ]  :  This  is  therefore  to  command  you  the  said 

constable  in  Her  Majesty's  name  forthwith  to  take  and  convey  the  said 

to  the  metropolitan  police  district  [or  the  said  ] 

and  there  carry  him  before  the  said  chief  magistrate  or  one  of  the  police 
magistrates  of  the  metropolis  sitting  at  Bow-street  within  the  said  district 
[or  before  a  stipendiary  magistrate  sitting  in  the  said  ]  to  show 

cause  why  he  should  not  be  surrendered  in  pursuance  of  the  Extradition 
Act,  1870,  and  otherwise  to  be  dealt  with  in  accordance  with  law,  for 
which  this  shall  be  your  warrant. 

Given  under  my  hand  and  seal  at  in  the  county  [or 

borough]  aforesaid,  this  day  of  18     . 


Form  of  Warrant  of  Committal. 

Metropolitan  police  f  To  one  of  the  constables  of  the  metro- 

district  [or  the  county!      politan  police  force,  [or  of  the  police  force  of 
or  borough  of  ]  ]       the  county  or  borough  of  ],  and  to  the 

to  wit.  [     keeper  of  the 

Be  it  remembered  that  on  this  day  of  in  the  year 

of  our  Lord  late  of  is  brought  before  me 

the  chief  magistrate  of  the  metropolitan  police  courts  [or  one  of  the  police 
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33  A  34  Vicr.  magistrates  of  the  metropolis]  sitting  at  the  police  court  in  Bow-street, 
a  52.         within  the  metropolitan  police  district,  [or  a  stipendiary  magistrate  for 
TTteExt    d'  J  ^  show  cause  why  he  should  not  be  surrendered  in  pursuance 

tion  Act,      ^^  ^^  Extradition  Act,   1870,   on  the  ground  of  his  being  accused  [or 
convicted]  of  the  commission  of  the  crime  of  within  the  juris- 

diction of  ,  and  forasmuch  as  no  sufficient  cause  has  been 

shown  to  me  why  he  should  not  be  surrendered  in  pursuance  of  the  said  act : 
This  is  therefore  to  command  you  the  said  constable  in  Her  Majesty's 
name  forthwith  to  convey  and  deliver  the  body  of  the  said  into 

the  custody  of  the  said  keeper  of  the  at  ,  and  you 

the  said  keeper  to  receive  the  said  into  your  custody,  and  him 

there  safely  to  keep  until  he  is  thence  delivered  pursuant  to  the  provisions 
of  the  said  Extradition  Act,  for  which  this  shall  be  your  warrant. 

Given  under  my  hand  and  seal  at  Bow-street,  one  of  the  police 
courts  of  the  metropolis,  [or  at  the  said  ]  this 

day  of  18     .  J.  P. 


Form  of  Warrant  of  Secretary  of  State  for  Surrender  of  Fugitive. 

To  the  keeper  of  and  to 

Whereas  late  of  accused  [or  convicted]  of  the 

commission  of  the  crime  of  within  the  jurisdiction  of  , 

was  delivered  into  the  custody  of  you  the  keeper  of 

by  warrant  dated  pursuant  to  the  Exti*adition  Act,  1870  : 

Now  I  do  hereby,  in  pursuance  of  the  said  act,  order  you  the  said  keeper 
to  deliver  the  body  of  the  said  into  the  custody  of  the  said  , 

and  I  command  you  the  said  to  receive  the  said  into 

your  custody,  and  to  convey  him  within  the  jurisdiction  of  the  said  , 

and  there  place  him  in  the  custody  of  any  person  or  persons  appointed  by 
the  said  to  receive  him,  for  which  this  shall  be  your  warrant. 

Given  under  the  hand  and  seal  of  the  undersigned,  one  of  Her 
Majesty's  principal  Secretaries  of  State,  this  day 

of 
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Tear  and  Chapter. 


Titie. 


6  &    7  Vict.  c.     76 


6  &    7  Vict.  c.    75  '  An  Act  for  giving  effect  to  a  convention  between 

Her  Majesty  and  the  King  of  the  French  for  the 
apprehension  of  certain  offenders. 
An  Act  for  giving  effect  to  a  treaty  between  Her 
Majesty  and  the  United  States  of  America  for 
the  apprehension  of  certain  offenders. 
8  &    9  Vict.  c.  120    An  Act  for  facilitating  execution  of  the  treaties 

I      with  France  and  the  United  States  of  America 
I      for  the  apprehension  of  certain  offenders. 
25  &  26  Vict.  c.    70  I  An  Act  for  giving  effect  to  a  convention  between 

I      Her  Majesty  and  the  King  of  Denmark  for  the 
mutual  surrender  of  criminals. 
29  &  80  Vict.  c.  12L    An  Act  for  the  amendment  of  the  law  relating  to 

treaties  of  extradition. 
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THE   FOBGEBY  ACT. 

83  &  34  ViOT.  CAP.  58. 

An  Act  tojurther  amend  the  Law  relating  to  indictable  Offences  hy  Forgery, 

— [9<A  August,  1870.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporsJ,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

Sect.  1.  This  act  may  be  cited  as  "  The  Forgery  Act,  1870."  Short  title. 

2.  This  act  shall  have  effect  as  one  act  with  the  act  described  in  the  ConBtmotion 
schedule  to  this  act,  but  shall  extend  to  the  United  Kingdom.  *°d  extent  of 

3.  If  any  person  forges  or  alters,  or  offers,  utters,  disposes  of,  or  puts  *^^' 

off,  knowing  the  same  to  be  forged  or  altered,  any  stock  certificate  or  ^^P*^^' «- 
coupon,  or  any  document  purporting  to  be  a  stock  certificate  or  coupon,  oates,  Sea, 
issued  in  pursuance  of  Part  V.  of  the  National  Debt  Act,  1870,  or  of  any 
former  act,^-or  demands  or  endeavours  to  obtain  or  receive  any  share  or 
interest  of  or  in  any  stock  as  defined  in  the  National  Debt  Act,  1870,  or 
to  receive  any  dividend  or  money  payable  in  respect  thereof,  by  virtue  of 
any  such  forged  or  altered  certificate  or  coupon,  or  document  purporting  as 
aforesaid,  knowing  the  same  to  be  forged  or  altered, — ^with  intent  in  any 
of  the  cases  aforesaid  to  defraud,  he  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  life  or  for  any  term  not  less  than  five  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

4.  If  any  person  falsely  and  deceitfully  personates  any  owner  of  any  Personation  of 
share  or  interest  of  or  in  any  such  stock  as  aforesaid,  or  of  any  such  stock  owners  of 
certificate  or  coupon  as  aforesaid,  and  thereby  obtains  or  endeavours  to  "*^*^' 
obtain  any  such  stock  certificate  or  coupon,— or  receives  or  endeavours  to 

receive  any  money  due  to  any  such  owner,  as  if  such  person  were  the  true 
and  lawful  owner, — ^he  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life  or  for  any  term  not  less  than  five  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

5.  If  any  person,  without  lawful  authority  or  excuse,  the  proof  whereof  Bngraying 
shall  lie  on  the  party  accused,  engraves  or  makes  on  any  plate,  wood,  pl**®*»  *c. 
stone,  or  other  material  any  stock  certificate  or  coupon  purporting  to  be  tifl^^tea.  Ac '^ 
such  a  stock  certificate  or  coupon  as  aforesaid,  or  to  be  such  a  stock 
certificate  or  coupon  as  aforesaid  in  blank,  or  to  be  a  part  of  such  a  stock 
certificate  or  coupon  as  aforesaid,— or  uses  any  such  plate,  wood,  stone,  or 

other  material  for  the  making  or  printing  of  any  such  stock  certificate  or 
coupon,  or  blank  stock  certificate  or  coupon  as  aforesaid,  or  any  part 
thereof  respectively, — or  knowingly  has  in  his  custody  or  possession  any 
such  plate,  wood,  stone,  or  other  material,  or  knowingly  offers,  utters, 
disposes  of,  or  puts  off,  or  has  in  his  custody  or  possession  any  paper  on 
which  any  such  blank  stock  certificate  or  coupon  as  aforesaid,  or  part  of 
any  such  stock  certificate  or  coupon  as  aforesaid,  is  made  or  printed, — ^he 
shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
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83  *  34  Yiet  exceeding  foarteen  jean  and  not  lea  than  fire  jenn,  or  to  be  imprisoned 
^  ^        for  anj  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 

T%eForaerw   ^^^  ^'  without  solitary  confinement. 

Act.  6.  If  any  person  forges  or  alters,  or  offers,  utters,  disposes  of,  or  puts 

off,  knowing  the  same  to  be  forged  or  altered,  any  certificate  or  duplicate 

Foff^ny  of  certificate  required  by  Part  VL  of  the  National  Debt  Act,  1870,  or  by  any 
oftrs^ferof  ^^^^'^^  ^®  enactment,  with  intent  in  any  of  the  cases  foresaid  to 
toeksfrom  defraud,  he  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall 
EngUnd  to  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
Ireland,  4c.      lif©^  (^  f^,.  ^ny  term  not  le«8  than  &ye  years,  or  to  be  imprisoned  for  any 

term  not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 

without  solitary  confinement. 
Eztenmofi  of         7.  Sections  two  and  four  and  all  prorisions  relative  thereto  of  the  act 
provisioiw  of    described  in  the  schedule  to  this  act,  and  all  enactments  amending  those 
^^iLnd^     sections  and  provisions,  or  any  of  them,  shall  extend  to  Scotland. 
Alte    ti     is        ^'  ^^  ^^  application  to  Scotland  of  this  act,  and  of  the  enactments  by 
to  Scotlsod.      ^^^  ^^  extended  to  Scotland,  the  term  "  high  crime  and  offence  "  shall 

be  substituted  for  the  term  "  felony." 
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Act  re/erred  to, 

24  &  25  Vict.  c.  98. — An  Act  to  consolidate  and  amend  the  statute 
law  of  England  and  Ireland,  relating  to  indictable  offences  by  forgery. 


INDEX. 


ABANDONMENT. 


of  the  port  of  Shields,  sailing  under  the 


Exposure  of  eh 03—24  ^-  2o  Vid.  e.  100,  9.  27. , 
— ^The  mother  (one  of  the  prisoners)  told 
the  putative  father  before  the  birth  of  an 
illesitiniate  child  that  she  would  &ther  it 
on  him  and  he  would  have  to  pay  for  it. ; 
He  said,  **  I  will  not  pay  for  it,  but  if  you  \ 
send  it  to  me  I  will  keep  it."    About  five ' 

weeks  after  its  birth  the  prisoners  put  the  |  Power  of  judges  to  amend  indictment.    645. 
child  into  a  hamper  carefuUy  wrapped  up, 


British  flag,  but  no  proof  of  the  ship^s 
register  or  ownership  was  given:  Held, 
that  the  courts  of  this  country  had  juris* 
diction  to  try  the  offender.  Betj.  v.  Seberg. 
CrA.p.Ct.    520. 


AMENDMENT. 


and  left  it  at  a  railway  station,  and  paid 
the  fare.  The  hamper  was  addressed, 
and  the  words  "  with  care,  to  be  delivered 
immediately,"  added.  The  transit  and 
deUvery  occupied  about  an  hour.  When 
the  hamper  was  opened  the  child  was  alive. 
It  was  taken  to  the  workhouse  and  lived 
for  three  weeks  afterwards,  when  it  died 
from  causes  not  attributable  to  the  con- 
duct of  the  prisoners :  Held,  by  a  majority 
of  the  judges,  that  this  was  a  case  of  aban- 
donment and  exposure  of  a  child  within  the 
24  A  25  Vict.  c.  100,  s.  27.  Reg.  v.  FaUcing- 
ham.    Cr.Ap.Ct.    475. 

ABDUCTION. 

Taking  girl  out  of  f oilier* g possession — ^24  ^  25 
Vict.  c.  100,  s.  55. — ^The  prisoner  met  a  girl 
under  sixteen  years  of  age  in  a  street,  and 
induced  her  to  go  with  him  to  a  place  at 
some  distance,  where  he  seduced  her,  and 
detained  her  for  some  hours.  He  then 
took  her  back  to  where  he  met  her,  and  she 
returned  home  to  her  &ther:  Held — in 
the  absence  of  any  evidence  that  the  pri- 
soner knew,  or  had  reason  for  knowmg, 
or  that  he  believed,  that  the  girl  was 
under  the  care  of  her  father  at  the  time 
— that  a  conviction  under  the  24  fe  25 
Yict.  c.  100,  s.  55,  could  not  be  sustained. 
Beg.  V.  Hibbert.     Cr.Ap.Ct.    240. 

ADMIRALTY. 


Offences  on  the  high  seas — British  ship— Proof 
thereof— 17  ^  18  Vict,  c,  104.  s.  106.— The 
prisoner  maliciously  wounded  B.  on  board 
a  ship  on  t^e  high  seas.  Oral  evidence 
was  given  tiiat  the  ship  was  a  British  ship 
VOL.  XI.  h 


ANIMALS. 

24^  25  Vict.  c.  97,  s.  40— Construct  ion.— 
Under  the  24  &  25  Vict.  c.  97.  s.  40,  which 
makes  it  an  offence  to  kill,  maim,  or 
wound  an  animal,  it  is  not  necessary  that 
'  the  wounding  should  be  done  with  an  instru- 
ment; if  done  with  manualpower  it  is  suffi- 
cient.   Beg.  V.  BuUock.    CfrA.p.Ct.    125. 

AESON. 

"  House  "  —  "  Building  "—Unfinished  stru^i- 
ture — 24  ^  25  Vict.  c.  97. — ^An  unfinished 
structure  intended  to  be  used  as  a  house 
is  not  a  house  within  the  meaning^of  the 
24  &  25  Vict.  c.  97.  Qucsre:  Whether 
such  a  structure  is  %  building  within  the 
meaning  of  the  same  statute?  Beg.  v. 
EJgell  and  Sviiih.     Lush,  J.    132. 

ASSAULT. 

On  co7istaMe — Unlawful  apprehension — Con- 
tinuoits  pursuit. — While  tlie  defendant  was 
using  threatening  language  to  a  third  per- 
son, a  constable  in  plain  clothes  came  up 
and  interfered.  The  defendant  struck  the 
constable  with  his  fist,  and  there  was  a 
struggle  between  them.  The  constable 
went  away  for  assistance,  and  was  absent 
for  an  hour ;  he  changed  his  plain  clothes 
for  his  uniform,  and  returned  to  defen- 
dant's house  wiUi  three  other  constables. 
They  forced  the  door  and  entered  the 
house.  The  defendant  refused  to  come 
down,  and  threatened  to  kill  the  first  man 
who  came  up  to  take  him.  The  oonstablea 
ran  up  stairs  to  take  him,  and  he  wounded 
one  of  them  in  the  struggle  that  took  place : 
Hddy  that  the  apprehension  of  the  prisoner 


hadv 


INDEX. 


at  the  time  was  nnlawful,  and  that  he 
coald  not  be  convicted  of  wounding  the 
constable  with  intent  to  prevent  his 
lawful  apprehension.  Reg',  v.  Marsden. 
Cr.Ap.Ct.    90. 

Comal  knowledye  of  a  girl  between  ten  and 
twelve — Indictment — Attempt. — Under  an 
indictment  for  unlawfully  assaulting  and 
having  carnal  knowledge  of  a  girl  between 
ten  and  twelve  years  of  age,  contrary  to 
the  statute,  &c.,  the  prisoner  may  be  con- 
victed of  the  attempt  to  commit  that 
offence.     Reg.y.RyUmd.    Cr.Ap.Ct.    101. 

Previous  dimnissal — Certificate  of  magistrate 
—-24  ^  25  Vict.  c.  100,  s.  iAr-Recital  of 
infomuUion  and  8wmm<yns. — Where  an 
assault  charged  in  an  indictment  and  that 
referred  to  in  a  certificate  of  dismissal  by  a 
magistrate,  under  the  24  h  25  Vict.  c.  100, 
s.  44,  appear  to  have  been  on  the  same  day, 
it  is  lyrinnd  facie  evidence  that  they  are  one 
and  the  same  assault,  and  it  is  incumbent 
on  the  prosecutor  to  show  that  there  was 
a  second  assault  on  the  same  day  if  he 
alleges  that  such  is  the  case.  The  defen- 
dant having  appeared  before  the  magistrate, 
the  recital  in  the  certificate  of  the  fact  of 
a  complaint  having  been  made,  and  of  a 
summons  having  been  issued,  is  sufficient 
evidence  of  those  facts.  Reg.  v.  Westley. 
The  Recorder.    139. 

Maliciously  wounding. — On  an  indictment 
for  maliciously  wounding  a  verdict  of 
common  assault  may  be  returned.  Reg. 
v.  Taylor  and  Reg.  v.  Canwell.  Cr.Ap.Ct. 
261,  263. 

Indecent  assault. — On  a  girl  under  twelve 
with  intent.  Reg.  v.  Quthrie.  Cr.Ap.Ct. 
522. 

Quiesiion  of  tide  to  land — Excess  of  force — 
JiMrisdiction  of  justices — 24  Sf  25  Vict.  c.  100, 
ss.  42.  46.— Sect.  46  of  24  &  25  Vict.  c.  100 
(sect.  42  of  which  Act  gives  justices  power 
of  summarily  convicting  for  assaults), 
which  provides  that  nothing  therein  con- 
tained "  shall  authorise  any  justices  to 
hear  and  determine  any  case  of  assault 
or  battery  in  which  any  question  shall 
arise  as  to  the  title  to  any  lands,  tene- 
ments, or  hereditaments,  or  any  interest 
therein  or  accruing  therefrom,"  takes 
away  from  justices  all  jurisdiction  to  de- 
termine oases  of  assault  where  any  such 
question  is  shown  to  arise,  and  they  can- 
not inquire  into  or  adjudicate  upon  an 
excesB  of  force  or  violence  which  may  be 
'  used  in  the  assertion  of  a  title  to  lands. 
Beg.  Y,  Pearson.    Q.B.    493. 


Pleading — Surplusage. — To  an  iofonnation, 
charging  a  common  assault,  the  words 
were  acuLed  "in  contempt  of  the  L^:i8- 
lative  Assembly,  in  violation  of  its  dignity, 
and  to  the  n'eat  obstruction  of  its  busi- 
ness." On  demurrer,  held  (reversing  the 
judgment  of  the  Supreme  Court  of  New 
South  Wales),  that  the  information  was 
good ;  the  words  added  not  being  an  alle- 
gation of  a  further  or  separate  offence, 
but  being  simply  a  statement  of  the  conse- 
quence resultmg  from  the  common  assault 
charged  in  the  earlier  part  of  the  infor- 
mation.  Reg.  V.  Macpherson.   Pr.Co.    604. 


AUCTION,  MOCK. 
{See  Conspiracy.) 

BAILEE. 
(See  Larceny.) 

BANKRUPTCY. 

Bankruptcy  examinations — 12  Sr  13  Viet.  e. 
106,  s.  117—24  ^  25  Vict.  c.  134,  s.  203.— 
To  render  an  examination  of  a  bankrupt 
reduced  into  writing  under  12  h  13  Vict, 
c.  106,  s.  117,  admissible  in  evidenoe  as  a 
deposition  under  the  seal  of  the  Court, 
pursuant  to  24  <&  25  Yict.  c.  134^  s.  203,  it 
must  appear  that  his  answers  after  they 
were  reduced  into  writing  were  signed  and 
subscribed  by  the  bankrupt.  Reg.  y.  Kean 
and  others.    Or.Ap.Ct.    266. 

BETTING. 

Betting  Houses  Suppression  Act — 16  ^17 
Vict.  c.  119 — Office  or  place. — On  land  on 
which  there  was  a  racecourse,  a  small  tem- 
porary wood  structure  without  a  roof  was 
erected,  and  there  were  boards  in  it  covered 
with  baize  used  as  desks.  A  man  sat  at 
each  desk  and  entered  bets  in  books  made 
with  persons  in  front  of  the  structure,  and 
received  deposits  thereon.  Over  the  struc- 
ture was  the  name  of  the  proprietor,  and 
betting  lists  were  exhibited  in  front  of  the 
structure :  Held,  that  this  was  an  office  or 
place  within  "  The  Betting  Houses  Sup- 
pression Act "  (16  <&  17  Vict.  c.  119,  s.  3). 
Shaw  (app.)  v.  iforley  (resp.)    Ex.    128. 

BIGAMY. 

Onus  of  proof  of  first  husband  or  wifs  being 
alive  at  the  time  of  the  second  tnarriage, — 
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On  a  prosecntiofi  for  bigamy,  it  is  incum- 
bent  on  the  prosecutor  to  prove  that  the 
husband  or  wiie,  as  the  case  may  be,  was 
alive  at  the  date  of  the  second  marriage. 
There  is  no  presumption  of  law  of  the 
oontinaanoe  of  the  hfe  of  the  party  for 
seven  years  after  the  date  at  which  he  or 
she  was  proved  to  have  been  alive.  The 
existence  of  the  party  at  an  antecedent 
period  may  or  may  not  afford  a  reasonable 
mference  that  he  or  she  was  alive  at  the 
date  of  the  second  marriage ;  but  it  is 
purely  a  question  of  fact  for  the  jury. 
Reg  V.  Lnml^ij.     CrJLp.Ct.    274. 

Knotcledge  of  the  first  icife  b^ing  alive — direc- 
tion to  the  jnnj, — In  1863  the  prisoner 
married  Mary  Anne  Richards,  lived  with 
her  about  a  week,  and  then  left  her.  It 
was  not  proved  that  he  had  since  seen  her. 
In  1867  he  married  £lizabeth  Evans,  his 
first  wife  being  then  alive.  On  the  trial 
of  an  indictment  for  bigamy,  the  learned 
judge  told  the  jury  that  they  must  be 
satisfied  that  the  prisoner  knew  that  his 
first  wife  was  alive  at  the  time  of  the 
second  marriage:  Held,  that  the  direc- 
tion of  the  judge  to  the  jury  was  right, 
and  that  it  was  not  necessary  to  prove 
affirmatively  that  at  the  time  of  the  second 
marriage  the  prisoner  knew  that  his  first 
wife  was  alive.  Ueg.  v.  Joyies.  Cr.Ap.Ct. 
358. 

Reasotuihle  bflipf  of  tlw  ih^afh  of  first  wife — 
Ahsenre  for  less  than  seven,  years. — It  is  a 
good  defence  to  an  indictment  for  bigamy 
that  the  prisoner  at  the  time  uf  the  second 
marriage  honestly  and  binui  fide  believed 
that  his  first  wife  was  dead,  and  had 
reasonable  grounds  fur  so  believing.  Reg. 
V.  Motion.    Cleasby,  B.     670. 

BRIDGE. 

LiahilUij  to  repair — Hmidred — 5  <5*  6  Will.  4, 
c.  60.— The  5  &  6  Will.  4,  c.  50,  s.  5,  does 
not  transfer  to  parishes  the  liability  to 
repair  a  bridge,  which  the  inhabitants  of 
a  half  hundred  have  always  repaired  out 
of  the  hundred  rate  made  on  the  half 
hundred.  Reg.  v.  the  Inhabitants  of  the 
Upper  Half  Hundred  of  Chart  and  Long- 
hridge,    Cr.Ap.Ct.    502. 


CENTRAL  CRIMINAL  COURT. 

ConsHttUion  of  the  Court — Presence  of  two 
judges  during  a  trial — Several  Courts — 
Jwrisdietion  of  the  Judge  of  the  London 
Small  Debts  Gourt.^By  the  4  A  5  Will.  4, 


!  c.  36,  8.  1  (Central  Criminal  Court  Act), 
;  the  Lord  Mayor  for  the  time  being,  the 
'  Lord  Chancellor  and  Lord  Keeper  of  the 
Great  Seal,  and  all  the  judges  for  the  time 
being  of  His  Majesty*s  Courts  of  King's 
Bencn,  Common  Fleas,  and  Exchequer  .  . 
.  .  tiie  Aldermen  of  the  City  of  London, 
the  Recorder,  the  Common  Serjeant,  the 
judges  of  the  Sheriffs'  Court  ....  are 
to  be  the  judges  of  the  Central  Criminal 
Court.  By  sect.  2,  afl»r  describing  the 
limits  of  the  said  Act  as  to  area  and  classes 
of  offences,  it  is  enacted  that  "  it  shall  be 
lawful  for  the  justices  and  judges  of  the 
Central  Criminal  Court  aforesaid,  or  any 
two  or  more  of  them,  to  inquire  of  all  such 
treasons,  murders,  felonies,  and  misde- 
meanors," Ac.  The  plaintiff  in  error  was 
tried  at  the  Central  Criminal  Court  upon 
an  indictment  for  obtaining  money  by 
false  pretences.  The  trial  lasted  several 
days,  and  was  had  before  Mr.  Kerr,  who 
was  originally  appointed  judge  of  the 
Sheriffs'  Court,  ana  who,  upon  tnat  Court 
being  afterwards  constituted  the  London 
Smafi  Debts  Court,  became  the  judge  of 
such  last-named  Court.  The  only  other 
judge  who  was  present  at  the  trial  was  an 
alderman ;  but,  although  several  attended 
on  different  days,  no  one  and  the  same 
alderman  attended  on  each  day  of  the 
trial.  At  the  time  the  trial  was  proceeding 
other  Criminal  Courts  were  being  held  as 
branches  of  the  Central  Criminal  Court. 
The  plaintiff  in  error  having  been  con- 
victed, she  brought  error  upon  the  grounds, 
first,  that  the  same  two  justices  and  judges 
did  not  inquire  of,  hetir,  determine,  and 
adjudge  the  misdemeanor  alleged ;  secondly, 
that  the  said  misdemeanors  were  inquir^ 
of  by  certain  of  the  said  justices  in  a  room 
separate  and  apart  from  the  others  of  the 
said  justices  then  in  general  session 
assembled  and  sitting  as  usual  in 
their  ordinary  place  of  sitting,  the  said 
room  not  having  been  a  place  duly 
appointed,  &c. ;  thirdly,  that  the  said 
Robert  Malcolm  Kerr,  was  not  at  the  time 
one  of  the  judges  of  the  Sheriffs'  Court  of 
the  City  of  London  :  Held,  first,  that 
the  Court  was  properly  constituted  by  the 
presence  throughout  the  trial  of  one  and 
the  same  judge;  secondly,  that  two  or 
more  courts  were  properly  held  at  the 
same  time ;  thirdly,  that  Mr.  Kerr  was  a 
judge  of  the  said  Court.  Leverson  v.  The 
Queen.    Q.B.    286. 

COINING. 

Having  possession  of  counterfeit  coin  after 
previous    conviction — Course  of  proof  at 
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irialr—7A  ^  26  Vict.  o.  99,  88.  12  and  37.— 
On  the  trial  of  an  indictment  for  f elonioas 
possession  of  counterfeit  coin,  with  intent 
to  utter  the  samC)  after  a  previous  convic- 
tion, the  course  of  proceeding  at  the  trial 
is  prescribed  by  sect.  37  of  24  &  25  Vict.  c. 
99,  viz.,  first  to  try  that  part  of  the  oif  ence 
which  relates  to  the  possession,  and  then, 
if  the  prisoner  be  found  guilty,  to  try  the 
prisoner  for  the  previous  conviction.  Reg. 
V.  Mcurtin.    Or.Ap.Ct.    343. 

TJtteriiig  cawnterfeit  coin — Husband  and  wife 
— Coercion  of  husband — Question  for  tlie 
jury. — Sarah  McGinnes  was  indicted  for 
uttering  counterfeit  ooin.  It  appeared 
that  at  the  time  of  the  commission  of  the 
offence  she  was  in  company  with  a  man 
who  went  by  the  same  name,  and  who  was 
convicted  at  the  last  assizes  of  the  offence. 
When  the  prisoners  were  taken  into 
custody  the  police  constable  addressed 
the  female  prisoner  as  the  male  prisoner's 
wife.  The  male  prisoner  denied  the  fact 
in  the  hearing  and  presence  of  the  woman. 
Sarah  McGinnes  since  her  committal  had 
been  confined  of  a  child :  Held  (}>cr  Byles, 
J.),  that  under  the  circumstances,  although 
the  woman  had  not  pleaded  her  coverture, 
and  even  although  she  had  not  asserted 
she  was  marri^  to  the  male  prisoner 
when  he  stated  she  was  not  his  wife,  it 
was  a  question  for  the  jury  whether,  taking 
the  bii*th  of  the  child  and  the  whole  cir- 
cumstances, there  was  not  evidence  of  the 
marriage,  and  the  jury  thought  there  was, 
and  acquitted  her.  lieg.  v.  McGinnes. 
Byles,  J.     391. 

Having  itossession  of  a  die — Intent — 24  ^25 
Vivf.  c.  99, 8. 24r-Lulict)m'nf.— The  24  &  25 
Vict.  c.  99,  8.  24,  makes  it  a  felony  to  have 
in  custody  or  possession  (intei'  alia)  a  die 
impressed  with  the  apparent  resemblance 
of  both  or  either  of  the  sides  of  any  of 
the  Queen's  current  gold  or  silver  coin, 
without  lawful  authority  or  excuse  (the 

Sroof  whereof  shall  lie  on  the  accused) : 
[eld,  first,  that  an  indictment  under  this 
section  should  allege  possession  without 
lawful  authority  or  excuse,  but  that  an 
indictment  which  chai'ged  possession  with- 
out lawful  excuse  was  sufficient,  as  excuse 
would  include  authority:  Secondly,  that 
the  words  "  the  proof  whereof  shall  lie  on 
the  accused "  only  shift  the  burden  of 
proof,  and  do  not  alter  the  character  of 
the  offence :  Thirdly,  that  the  fact  that  the 
Mint  authorities,  upon  information  for- 
warded to  them,  gave  authority  to  the  die 
maker  to  make  the  die,  and  that  the  }>olice 


gaye  permission  to  him  to  pre  the  die  to 
the  prisoner  who  ordered  him  to  make  it, 
did  not  constitute  lawful  authority  or 
excuse  for  prLsoner^s  possession  of  the  die : 
Fourthly,  tliat  it  was  not  necessary  to 
complete  the  offence  tliat  the  possession 
should  be  with  a  felonious  intent  other 
than  knowledge  of  possession  without 
lawful  authority,  or  excuse.  Reg.  y.  Harvey, 
Cr.Ap.Ct.    622. 


CONCEALMENT  OF  BIRTH. 

Secret  disposition  of  the  body. — Leaving  the 
dead  body  of  a  child  in  two  boxes,  closed, 
but  not  locked  or  fastened,  one  being 
placed  inside  the  other  in  a  bedroom,  but 
m  such  a  position  as  to  attract  the  atten- 
tion of  those  who  daily  resorted  to  the 
room,  is  not  a  "secret  disposition  of  the 
body "  within  the  meaning  of  the  stat. 
24  &  25  Vict.  c.  100,  s.  60.  Meg.  y.  Qeorge^ 
Bovill,  C.J.    41. 

Wliai  is-%^  f  25  Vict.  c.  100,  s.  60.— What 
is  a  secret  cusposition  of  the  dead  body  of 
a  child  within  the  meaning  of  24  &  25 
Vict.  c.  100,  8.  60,  is  a  q^uestion  for  the 
jury,  depending  on  the  circumstances  of 
the  particular  case.  Where  the  dead  body 
of  a  child  was  thrown  into  a  field,  oyer  a 
wall,  4j^ft.  high,  separating  the  yard  of  a 
public-house  from  the  field,  and  a  person 
looking  over  the  wall  &om  the  yard  mi^ht 
have  seen  the  body,  but  persons  going 
through  the  yard  or  using  it  in  the  ordi- 
nary way  would  not,  it  was  held  that  this 
was  evidence  from  which  the  inry  might 
infer  a  secret  disposition  of  the  body.  Reg. 
y.  Broivn.    Cr.Ap.Ct.    617. 

Evidence  of. — Although  the  fact  of  the  pri- 
soner having  placed  the  dead  body  of  her 
newly-born  child  in  an  unlocked  box  is 
not  of  itself  sufficient  eyidence  of  con- 
cealment of  birth  within  24  &  25  Vict, 
c.  100,  8.  60,  yet  all  the  attendant  circum- 
stances of  the  case  must  be  taken  into  con- 
sideration, in  order  to  determine  whether 
or  not  an  offence  under  the  above-men- 
tioned section  of  the  statute  has  been 
committed.    Reg.  y.  Cook.    Lush.  J.    542. 

IdentificaMon  of  body  of  child. — In  order  to 
convict  a  woman  of  attempting  to  conceal 
the  birth  of  her  child,  a  aeaa  body  must 
be  found,  and  identified  as  that  of  the 
child  of  which  she  is  alleged  to  haye  been 
delivered.  A  woman,  apparently  pregnant, 
while  staying  at  an  inn  at  Stafford,  re- 
ceived by  post,  on  the  28th  of  August, 
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1870,  a -Rugby  newspaper,  with  the  Rugby, 
postmark  upon  it.  On  the  same  day  her 
appearance  jand  the  state  of  her  room 
seemed  to  indicate  that  she  had  been  de- 
livered of  a  child.  She  left  for  Shrewsbury 
next  morning,  carrying  a  parcel.  That 
i^emoon  a  parcel  was  found  in  a  waiting- 
room  at  St^ord  station.  It  was  the  dead 
body  of  a  newly-born  child,  wrapped  in 
a  Baghy  Gdzeffe,  of  August  27tn,  1870, 
bearing  the  Bugby  postmark.  There  is  a 
railway  from  Stafford  to  Shrewsbury,  but 
no  proof  was  given  of  the  woman  having 
been  at  SUifford  Station :  Held  that  this 
evidence  was  insufficient  to  identify  the 
body  found  as  the  child  oi  which  the 
woman  was  said  to  have  been  delivered, 
and  would  not,  therefore,  justify  her  con- 
viction for  concealment  of  bjrth.  Reg,  v. 
WiUiavis,    M.  Smith,  J.     684. 


CONDONATION  OF  FELONY. 

In  an  action  on  a  bond  in  the  penal  sum  of 
1400L,  the  declaration  charged  that  the 
bond  was  given  by  the  defendant  to  the 
plaintifPs,  as  trustees  of  a  friendly  society, 
subject  to  a  condition  thereunder  written, 
whereby,  after  reciting  that  certain  moneys 
to  the  amount  of  14002.  were  stated  to  be 
owing  from  one  J.  S.  to  the  plaintiffs,  as 
such  trustees,  and  it  had  been  agreed  that 
the  defendant  should  secure  to  theplaintiif  s 
the  sum  of  7002. ,  part  of  such  debt,  the 
condition  of  the  bond  was  declared  to  be, 
&c.,  and  averred  that  the  defendant  had 
not  paid  the  said  7002.,  or  the  said  penalty. 
Plea  2.  That  J.  S.  had  been  treasurer  of  the 
said  society,  and  there  was  a  deficiency  in 
his  accounts  as  such  treasurer  of  a  sum 
of  17002.,  and  the  said  trustees  had  caused 
a  wairant  to  be  issued  for  his  apprehension 
with  a  view  to  proceed  criminsJly  against 
him  for  an  alleged  felony  in  respect  of  the 
.said  monev,  and  thereupon  ic  was  agreed 
between  the  said  trustees  and  the  &fen- 
dant  that,  instead  of  proceeding  criminally 
against  the  said  J.  S.,  the  trustees  should 
accept  payment  of  10002.  in  cash,  in  part  of 
such  deficiencnr,  and  take  the  defendant's 
bond  for  14002.  as  security  for  payment  of 
7002.,  other  part  of  such  deficiency,  and  the 
bond  in  the  declaration  mentioned  was 
delivered  and  accepted  by  the  trustees ; 
in  pursuance  of  the  said  illegal  agreement, 
and  upon  and  for  no  other  consideration. 
Plea  3.  As  a  defence  on  equitable  grounds, 
the  defendant  repeated  tne  allegations  in 
plea  2,  to  the  enect  that  J.  S.  nad  been 
treasurer  of  the  said  society,  and  that 


there  was  a  deficiency  of  a  large  sum  in 
his  accounts,  in  respect  of  which  the 
trustees  alleged  that  ne  had  committed  a 
.  felony,  and  nad  caused  a  warrant  to  be 
tiiken  out  for  his  apprehension ;  and,  fur- 
ther, that  the  said  oond  was  executed  and 
delivered  by  the  defendant  to  the  plaintiffs 
as  such  trustees,  upon  and  subject  to  cer- 
tain terms  and  conditions  then  agreed 
upon  between  the  said  trustees  and  the 
defendant  and  other  persons  on  behalf  of 
J.  S.,  that  is  to  say,  upon  the  terms  and 
conditions  that  all  prosecution  of  J.  S.  by 
the  society  or  by  any  of  its  membera 
should  cease.  And  the  defendant  alleged 
that  all  prosecutions  of  J.  S.  did  not  cease, 
but,  on  the  contrary,  he  was  prosecuted 
by  two  members  of  the  said  society,  and 
tried  and  acquitted  of  the  several  charges 
preferred  against  him.  Averment,  that 
all  things  happened  to  entitle  him  in  equity 
to  an  unconditional  injunction  to  restrain 
the  plaintiffs,  as  such  trustees,  from  suing 
on  the  said  bond-  On  demurrer  it  was 
held  by  the  Court  of  Exchequer,  Martin, 
Channell,  and  Cleasby,  B!d.  {dubiiante 
Martin,  B.,  as  to  plea  2),  that  the  pleas 
were  good,  in  answer  to  the  action  on  the 
bond  as  showing  an  illegal  agreement  to 
stifle  a  prosecution.  Cannan  and  otlwrs  v. 
Bands,    Ex.    631. 


CONSPIRACY. 

6  Geo,  4,  c.  129,  and  22  Vict  c,  M— Conspi- 
racy to  force  tvorknien  to  leace  their  em- 
ployinent.  —  On  an  indictment  under  6 
Geo.  4,  c.  129,  s.  3,  for  conspiracy  to  force 
workmen  to  leave  their  employment, 
the  evidence  being  that  the  defendants 
merely  waited  outside  the  place  where  the 
workmen  were  employed,  and  tried  to 
induce  them  not  to  work  there,  and  that 
their  conduct  was  civil  and  peaceable: 
Held,  that  the  question  was,  whether  they 
had  endeavoured  to  control  the  free  action 
or  overcome  the  free  will  of  the  workmen 
by  force  or  intimidation.  If  there  had 
been  merely  persuasion,  no  matter  what 
the  consequence  of  it  was,  peaceable  and 
unaccompanied  by  menace  or  violence, 
this  would  not  render  the  defendants 
amenable  to  criminal  justice  on  such  a 
charge,  they  being  then  protected  by  22 
Vict.  c.  34.  Beg,  v.  Shepiierd  a/nd  others. 
Lush,  J.    325. 

2£ock  auction — False  representation — Con* 
spira^^  —  Evidence,  —  A  mock  auction, 
with  sham  bidders,  who  pretend  to  be 
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real  bidders  for  the  purpose  of  selling 
^oods  at  prices  grossly  above  their  worth, 
IS  an  offence  at  common  law ;  and  persons 
aiding  or  abetting  such  a  pit)ceedin^  may 
be  indicted  for  a  conspiracy  with  intent 
to  defraud.  Beg.  v.  Levine  (10  Cox  Crim. 
Gas.)  explained.  Beg,  v.  Lewis  wnd  others. 
Willes,  J.    404. 

To  cheat  and  defraud  by  circulating  a  false 
prospectus.    414. 

To  defraud  a  partner. — Prisoner  and  L.  were 
in  partnersnip,  and  there  being  notice  of 
dissolution,  prisoner  conspired  with  W. 
and  P.  in  order  to  cheat  L.,  on  a  division 
of  the  assets  at  the  dissolution,  by  making 
it  appear  by  documents  and  entries  in  the 
booKs  that  P.  was  a  creditor  of  the  firm ; 
and  by  reason  thereof,  partnership  pro- 
perty was  to  be  abstracted  for  the  alleged 
object  of  satisfving  P.:  Held  that  tnis 
was  an  indictable  conspiracy.  Cr.Ap.Ct. 
584. 

CONSTABLE. 

{See  Police.) 

DEBTORS  ACT. 

32  ^  33  Vi<^.  c.  62,  s.  11,  sub-sect.  Ih—Eoi- 
ience^Gosts, — By  the  Debtors  Act,  1869, 
8. 11,  it  is  enacted  that  "  any  person  ad- 
judged a  bankrupt  ....  smill  ....  be 
deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  liable  to  be 
imprisoned  for  any  time  not  exceeding  two 
years,  with  or  without  hard  labour,  if 
(sub-sect.  15)  within  four  months  next  be- 
fore the  presentation  of  a  bankruptcy 
petition  against  him,  or  the  commence- 
ment of  the  liquidation,  he,  being  a  trader, 
pawns,  pledges,  or  disposes  of,  otherwise 
than  in  the  ordinary  way  of  his  trade, 
any  property  which  he  has  obtained  on 
credit  and  has  not  paid  for,  unless  the 
jury  is  satisfied  that  he  has  no  intent  to 
defraud."  A  grocer  obtained  goods  of  his 
trade  upon  credit.  Soon  after  receiving 
them,  and  before  they  were  paid  for,  he 
executed  a  bill  of  sale  in  favour  of  his 
sister  who  lived  with  him.  This  bill  of 
sale,  which  was  g^ven  in  consideration  of 
a  debt  owin^  from  him  to  his  sister,  passed 
away  all  his  stock-in-trade  and  effects 
whatsoever,  including  the  above-mentioned 
unpaid-for  goods.  Having  been  made 
bankrupt,  he  was  indicted  for  misde- 
meanor under  the  foregoing  section  of  the 
Debtors  Act,  1869:  Held,  that  the  produc- 
tion of  the  adjudication  under  the  seal  of 


the  court  was  sufficient  evidence  of  the 
bankruptcy.  That  disposing  of  the  goods 
by  bill  of  sale  was  not  disposing  of  them 
in  the  "  ordinary  way  of  trade ;"  and,  there- 
fore, that  as  property  which  the  prisoner 
had  obtained  on  credit,  and  had  not  paid 
for,  had  passed  by  the  bill  of  sale,  he  came 
within  the  section,  unless  he  had  no  intent 
to  defraud.  But  that  assigning  the  whole 
of  his  property  to  one  creditor,  reserving 
nothing  for  the  others,  showed  an  intent 
to  defraud.  Where  the  prosecution  of  a 
bankrupt  under  the  Debtors  Act,  1869,  is 
not  entered  by  any  Court,  the  judge  at 
the  trial  has  no  power  to  allow  the  costs 
of  the  prosecution.  Reg.  v.  Thonias. 
Lush,  J.    535. 

Sect.  11 — Prosecution  %mder — Disposal  of 
goods  before  bankruptcy — Intent  to  defraud 
— Failure  by  bankrupt  to  disclose  transac- 
tions to  trustee. — By  sect.  11  (sub-sect.  1)  of 
32  &  33  Vict.  c.  62,  if  any  bankrupt  or  person 
whose  affairs  are  liquidated  by  arrange- 
ment does  not  (inter  alia)  fully  and  truly 
discover  to  the  trustee  administering  his 
estate  for  the  benefit  of  his  creditors  all 
his  property,  and  how  and  when  and  for 
what  considerations  he  dispoAcd  of  any 
part  thereof  not  in  the  way  of  his  trade,  or 
in  the  ordinary  expense  of  his  family ;  or 
(sub-sect.  15)  if  within  four  months  next 
before  the  presentation  of  a  bankruptcy 
petition  against  him,  or  the  commence- 
ment of  a  nquidation,  he,  being  a  trader, 
pawns,  pledges,  or  disposes  of,  otherwise 
than  in  the  ordinary  way  of  his  trade,  any 
pro|ierty  which  he  has  obtained  on  credit, 
and  has  not  paid  for,  he  shall  be  guilty  of 
a  misdemeanor,  unless  the  jury  is  satisfied 
that  he  had  no  intent  to  defraud.  On  the 
15th  of  May  the  prisoner,  who  was  a  tool- 
maker,  gave  an  order  for  six  tons  of  steel. 
On  arrival  at  his  wharf  he  did  not  allow  it 
to  be  unloaded,  and  on  the  13th  of  June 
sold  it  at  14«.  per  cwt.  for  cash.  Its  esti- 
mated value  was  18«.  per  cwt.  On  the  28th 
of  June  a  petition  in  bankruptcy  was  filed 
against  the  prisoner.  He  was  adjudicated 
bankrupt  on  the  29th ;  on  the  4th  of  July 
a  receiver  was  appointed,  who  was  subse- 
quently made  trustee,  but  the  bankrupt 
did  not  discover  the  above-mentioned 
transaction  until  it  was  forced  out  of  him 
on  the  26th  of  July  before  the  registrar : 
Held,  that  there  was  a  case  to  go  to  the 
jury.  Semble,  it  lies  upon  the  prisoner  to 
negative  the  intent  to  defrana.  Beg.  v. 
Thomas  (ante,  p.  535 ;  22  L.  T.  Rep.  N.  S. 
138),  referred  to.  Beg.  v.  Bolus.  Adams, 
Q.O.    610. 
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EMBEZZLEMENT. 

Cheque — Indictment — 24  <J-  25  Vict.  c.  96,  88. 
67,  68.— An  indictment  for  embezzling 
money  under  sects.  67  and  68  of  24  & 
25  Vict.  c.  96,  is  not  proved  by  showing 
merely  that  the  prisoner  embezzled  a 
cheque,  without  evidence  that  it  had  been 
converted  into  money.  Reg.  v.  Keeiia. 
Or.Ap.Ct.    123. 

Clerk  or  eervcmt — Volunteer. — A  person 
whose  duty  it  is  to  obtain  orders  when  and 
where  he  likes,  and  forward  them  to  his 
principal  for  execution,  and  then  has  three 
months  within  which  to  collect  the  money 
for  the  Roods  sent,  is  not  a  clerk  or  ser- 
vant, u  such  a  person,  at  the  request  of 
his  principal,  collects  a  sum  of  money  from 
a  customer,  with  the  obtaining  of  whose 
order  he  has  had  nothing  to  do,  he  is  a 
mere  volunteer,  and  is  not  liable  to  be  pro- 
secuted for  embezzlement  if  he  does  not 
pajr  over  or  account  for  the  money  so  re- 
ceived. Reg.  V.  Mayle.  The  Kecorder.   150. 

Time  of  approtnnation — Secretary  of  a  Trades- 
Union  society — RvsseU  Gumey's  Act  (31  ^ 
32  Vi^t.  c.  ll6).— The  Act  to  amend  the 
law  relating  to  embezzlement,  so  as  to  in- 
clude the  offence  committed  by  one  of  two 
or  more  partners,  or  beneficial  owners, 
came  into  operation  on  the  31st  day  of 
July,  1868.    In  the  month  of  July,  the 

Srisoner  went  out  of  office  as  secretary  of 
To.  3  Lodge  of  the  Operative  Bricklayers' 
Society,  and  failed  to  hand  to  his  succes- 
sor the  ascertained  balance  of  moneys 
which  should  have  been  in  his  possession. 
He  was  summoned  to  attend  the  lodge 
and  account  for  the  moneys  on  the  1st  day 
of  August,  1868.  He  did  not  do  so,  but 
absconded,  and  was  apprehended  at  Lowe- 
stoft several  weeks  afterwards :  Held,  that 
if  the  prisoner  appropriated  the  money 
before  the  31st  of  July  he  could  not  be 
convicted,  but  that  the  jury  were  entitled 
to  look  at  the  date  of  the  meeting  to  which 
the  prisoner  was  summoned,  and  to  the 
date  of  his  absconding,  as  indications  of 
the  date  of  the  appropriation.  Upon  the 
question,  whether  the  cited  Act  can  be 
construed  retrospectively  as  being  an  Act 
which  applies  only  to  the  practice  and 
procedure  of  oourto  of  justice,  the  Com- 
mon Serjeant  (after  consulting  Baron 
Cleasby)  expressed  his  opinion  that  it 
could  not  be  so  construed.  Reg.  v.  BUick- 
hwm.    T.  Chambers,  Q.G.    157. 

Servant  or  a/g&nt. — Prisoner  was  engaged  by 
U.  at  we^y  wages  to  manage  a  shop. 


n.  then  assigned  all  his  estate  and  effects 
to  B.,  and  a  notice  was  served  on  prisoner 
to  act  as  the  agent  of  B.  in  the  manage- 
ment of  the  shop.  For  fourteen  days 
afterwards  B.  received  from  U.  the  shop 
monevs.  Then  the  shop  money  was  taken 
by  if.  as  before.  Prisoner  received  his 
weekly  wages  from  U.  during  the  whole 
time.  Some  time  after  a  composition-deed 
was  executed  by  B.  and  U.,  and  U.'s  cre- 
ditors, under  sect.  192  of  the  Bankruptcy 
Act,  by  which  B.  reconveyed  the  estate 
and  effects  to  U. ;  but  this  deed  was  not 
registered  until  after  the  embezzlement 
charged  against  the  prisoner :  Held,  that 
prisoner  was  the  servant  of  U.  at  the  time 
of  the  embezzlement.  Reg,  v.  Dixon, 
Cr.Ap.Ct.     178. 

Friendly  society — Secretary. — ^A  secretary  of 
a  friendly  society,  established  under  18  &  19 
Vict.  c.  o3,  in  which  no  trustee  had  ever 
been  appointed,  was  convicted  on  an  in- 
dictment for  embezzlement,  prior  to  the 
coming  into  operation  of  the  ol  h  32  Vict, 
c.  116 ;  and  the  indictment  described  him 
as  the  servant  of  the  treasurer,  and  also 
as  the  servant  of  C.  (a  member),  ^nd 
others:  Held  that  the  conviction  was 
wrong.    Reg.  v.  Di/prose.    Cr.Ap.Ct.    185. 

Friendly  society — Treasurer. — ^The  treasurer 
of  a  friendly  society,  formed  under  18  &  19 
Yict.  c.  63,  into  whose  hands  the  moneys 
received  on  behalf  of  the  society  were  to 
be  paid,  and  who  was  to  pay  no  money 
except  by  an  order  signed  by  the  secretary 
and  countersigned  by  the  chairman,  or  a 
trustee,  and  who  by  the  statute  was  bound 
to  render  an  account  to  the  trustees  and 
to  pay  over  the  balance  on  such  account- 
ing when  required,  is  not  a  clerk  or  ser- 
vant, and  cannot  be  indicted  for  embezzle- 
ment of  such  balance.  Reg.  v.  Tyrie. 
CrAp.Ct.    241. 

Secretary  of  c&inpam/y. — To  support  a  charge 
of  emoezzlement  against  tne  secretary  of 
a  company  whose  duty  it  was  to  receive 
moneys  and  pay  wages,  &c.,  out  of  the  said 
moneys,  and  to  account  for  the  balance, 
proof  must  be  given  of  a  specific  appro- 
priation of  a  particular  sum  of  money. 
Reg.  V.  WoUtenkolme.    Cr.Ap.Ct.     311. 

Moigter  and  servant — Benefit  BuUdvng  Society 
— Secretary — Trustees. — ^The  trustees  of  a 
Benefit  Building  Society  borrowed  money 
for  the  purposes  of  their  society  on  their 
individual  responsibility  (there  being  no 
rule  of  the  society  aathariaing  them  to 
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borrow  money).  The  money  on  one  occa- 
sion was  received  hy  the  secretary,  and 
embezzled  by  him  :  Held,  that  the  secre- 
tary might  be  charged  in  the  indictment 
for  embezzlement  as  the  servant  of  W.  and 
others,  W.  being  one  of  the  trustees  and  a 
member  of  the  society.  Reg.  v.  liedford. 
Cr.Ap.Ct.    367. 

derh  or  aei^vant — Comimasioiu — The  prisoner 
was  employed  by  a  coal  merchant  under  an 
agreement  whereby  "  he  was  to  receive  1«. 
per  ton  procuration  fee  payable  out  of  the 
first  payment,  4  per  cent,  for  collecting, 
and  &l,  on  the  last  payment.  Collections 
to  be  paid  on  Friday  evening  before  5 
p.m.,  or  Saturday  before  2  p.m."  He  re- 
ceived no  salary,  was  not  obliged  to  be  at 
the  office  except  on  Friday  or  Saturday  to 
account  for  what  he  had  received.  He 
was  at  liberty  to  go  where  he  pleased  for 
orders :  Held,  that  the  prisoner  was  not  a 
clerk  or  servant  within  the  statute  re- 
lating to  embezzlement.  Reg,  v.  Marshall. 
Cr.Ap.Ct.    490. 

"  Clerk  or  servant "  —  Commission,  —  The 
prisoner  agreed  with  the  prosecutor,  a 
manufacturer  of  earthenware,  to  act  as  his 
traveller,  and  "  diligently  employ  himself 
in  going  from  town  to  town  in  England, 
Ireland,  and  Scotland,  and  soliciting  orders 
for  the  printed  and  decorated  earthenware 
manufactured  by  the  prosecutor,  and  that 
he  would  not,  without  the  consent  in 
writing  of  the  prosecutor,  take  or  execute 
any  order  for  vending  or  disposing  of  any 
goods  of  the  nature  or  kind  aforesaid,  for 
or  on  account  of  himself  or  any  other 
person."  It  was  further  agreed  that  the 
prisoner  should  be  paid  by  commission, 
and  should  render  weekly  accounts.  The 
prosecutor  subsequently  gave  the  prisoner 
written  permission  to  take  orders  for  two 
other  manufacturers.  The  prisoner  being 
indicted  for  embezzlement  under  24  &  2b 
,  Vict.  c.  96,  s.  68 :  Held,  that  he  was  a 
"  clerk  or  servant "  of  the  prosecutor 
within  the  meaning  of  that  statute.  Reg. 
V.  Bowers  (10  Cox  Crim.  Cas.  254;  14  L.  T. 
Rep.  N.S.  671)  and  Re^.  v.  MarshM  (awfe, 
p.  490)  cited  and  distinguished.  Reg,  v. 
Turner.    Lush,  J.     661. 

Of  funds  of  trades  union, — 32  ^  33  Vict,  c,  61, 
s.  44. — ^An  unregistered  friendly  society  or 
trades  union  may  prosecute  its  servants 
for  embezzlement  of  its  property,  though 
some  of  its  rules  may  be  void  as  being  in 
restraint  of  trade,  and  contrary  to  piH)lic 
policy.    Bules  in  a  trades  society  or  union 


imposing  fines  upon  members  for  ii^orking 
beyond  certain  hours,  or  for  applying  for 
work  at  a  firm  where  there  is  no  vacancy, 
or  for  taking  a  person  into  a  shop  to  learn 
weaving  where  no  vacant  loom  exists, 
though  void  as  being  in  restraint  of  trade, 
do  not  render  the  society  criminally  re- 
sponsible.  Rog.Y.Biaim'r.  Cr.Ap.Ct.  483. 


EVIDENCE. 

Of  false  pretence.     5,  600. 

Of  larceny.     88. 

Of  confession.     69. 

Of  manslaughter.    136. 

Of  bankruptcy  easements.    266. 

Of  receiving.     388. 

Of  persons  jointly  indicted.     607. 

Confession. — The  prisoner  had  volunteered  a 
statement,  implicating  himself  and  others 
in  the  Fenian  conspiracy,  to  a  constable 
who  came  to  his  house  to  search  for  arms. 
The  constable  asked  the  prisoner,  "  Had 
he  any  objection  to  tell  that  to  the  super- 
intendent P  "    The  prisoner  said  he  had 
not;  whereupon  he  went  with  the  con- 
stable to  the  superintendent,  and  thence 
to  a  magistrate,  where  he  made  an  infor- 
mation on  oath  to  the  same  effect.    The 
prisoner  was  not  cautioned  in  the  usual 
way,  but  no  inducement  was  offered  to 
him  to  make  the  information.    A  few  days 
sub.sequently  he  was  asked  to  come  and 
hear  the  inmrmation  read  iu  the  presence 
of  the  accused  persons.     He  went,  and 
made  a  further  information,  and  on  that 
occasion  said,  "  I  came  here  to  save  my- 
self."     No    caution  was  given  on  this 
occasion,  and  he  was  bound  over  to  pro- 
secute, and  was  considered  by  the  magi.s- 
trate  as  an  approver.    The  prisoner  was 
not  then  in  custody,  nor  was  there  any 
charge  against  him.     Subsequently  he  re- 
fused to  prosecute,  and  was  then  arrested, 
tried,  and  convicted.    At  the  trial  his  own 
informations    were    used    against    him : 
Held  (Monahan,  C.J.,  and  Keogh,  J.,  dis- 
sentieiites),  that  the  informations  were  not 
properly  received,  and  that  the  conviction 
was  consequently  bad :  Per  Fitzgerald  and 
Deasy,  BB. — The    first    information  was 
rightly  received,    as  the   prisoner  gave 
no  intimation  of  the  expectation  under 
which  he  made  the  information ;   but  the 
second  was  inadmissible.      Reg.  v.  QiUet, 
Cr.Ap.Ct.  Ir.    69. 
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Dying  declm'oiion — AdmUmMlity. — In  order 
to  render  a  statement  of  a  deceased  per- 
son, not  on  oath,  evidence,  the  prosecution 
must  show  that  such  person  at  the  time  of 
making  the  statement  was  distinctly  aware 
of  the  approach  of  death,  and  had  no  hope 
of  possible  recovery.  Reg.  v.  Machty. 
Lush,  J.     148. 

Merchant  Shipping  Act — Depositions  tahen 
abroad — Absence  of  witnesses. — A  witness 
whose  evidence  had  been  taken  abroad  by 
the  British  consul  under  the  17  &  18  Vict. 
0.  104,  s.  270,  was  captain  of  a  British 
sailing  vessel,  which  was  stated,  after 
examination  of  the  official  records  by  an 
officer  of  the  Board  of  Trade,  never  to 
have  been  in  this  country.  When  some 
of  the  witnesses  lefl  the  captain,  he  was  in 
charge  of  the  vessel  at  Bordeaux,  but  it 
was  not  known  where  she  was  then  bound 
for,  or  whether  she  had  since  sailed :  Held, 
that  it  was  sufficiently  proved  that  the 
witness  was  not  in'  the  United  Kingdom, 
and  his  deposition  was  accoi*dingly  ad- 
mitted in  evidence.  Reg.  v.  And&rson. 
Lush,  J.     154. 

Dying  declaration — Admissibility. — The  ma- 
gistrates' clerk  administered  an  oath  to  a 
d^ing  person,  and  she  made  a  statement. 
He  asked  her  if  she  felt  she  was  likely  to 
die  ?  She  said,  "  I  think  so."  He  said, 
"  Why  ?  "  She  repUed.  "  From  the  short- 
ness of  my  breath."  He  said,  "  Is  it  with 
the  fear  of  death  before  you  that  you  make 
these  statements?"  and  added,  "Have 
you  any  present  hope  of  your  recovery  ?  " 
She  said,  "  None."  He  tnen  proceeded  to 
write  out  the  deposition,  and  when  finished 
read  it  to  her,  and  asked  her  to  correct  any 
mistake  that  he  might  have  made.  She 
said,  "Ko  hope,  at  present,  of  my  re- 
covery," and  he  then  inserted  those  words : 
Held,  that  the  declaration  was  inadmis- 
sible, as  the  words  "  at  present "  intro- 
duced by  the  deceased  were  a  qualifica- 
tion of  her  previous  statement  that  she 
had  no  hope  of  recovery.  Beg.  v.  Jenkins. 
Cr.Ap.Ct.    250. 

Dying  decla/ra^ion  "  Be  quick,  or  I  shall  die  " 
— Deceased  not  sworn  before  moMng  declor 
ration. — ^A  considerable  length  of  time  be- 
tween making  statement  and  time  of  death 
does  not  render  statement  inadmissible. 
On  a  trial  for  murder,  a  written  declara- 
tion of  the  deceased  was  put  in  evidence 
by  the  prosecution;  the  declaration  was 
made  before  a  magistrate.  The  deceased 
said,  "  Be  quick,  or  I  shall  die,"  but  did  not 
YOL.  XI.  I 


die  for  nearly  three  weeks.  Deceased  was 
not  sworn  before  making  the  declaration : 
Held,  that  the  declaration  was  admissible, 
for  the  deceased  thought  he  was  going  to 
die,  and  the  fact  that  he  did  not  die  for 
nearly  three  weeks  would  not  render  it  in- 
admissible. It  is  not  absolutely  necessary 
that  deceased  should  have  been  sworn. 
Beg.  V.  Bernadotti  and  others.  Brett,  J. 
316. 

Depositions  sighted  by  magistrate — Si^natwre 
on  last  page  only — 11  ^12  Vict  c.  ^,  s.  17. 
— ^Where  the  deposition  of  a  deceased  per- 
son is  on  sepaitkte  sheets  it  is  not  neces- 
sary that  the  magistrate  before  whom  such 
deposition  is  taken  should  sign  his  name 
on  each  separate  sheet,  but  it  is  sufficient 
that  the  magistrate  should  sign  his  name 
on  the  last  sheet.  Beg.  v.  Carrol.  Han- 
nen,  J.    322. 

"  London  Gazette  " — Production. — The  mere 
production  of  a  copy  of  the  London  Ga- 
zette purporting  to  be  printed  by  authority, 
containing  an  advertisement  of  adjudi- 
cation of  bankruptcy  is  sufficient  proof 
of  the  adjudication  of  bankruptcy  under 
the  12  &  13  Vict.  c.  106,  s.  240.  Beg.  v. 
Baud/nitz.    Cr.Ap.Ct.     360. 

Wityiess  not  in  deposition. — A  witness  whose 
evidence  is  relevant,  may  be  called  by  the 
prosecution,  although  he  has  not  been 
before  the  magistrates,  and  although  his 
name  and  the  substance  of  his  evidence 
has  not  been  given  to  the  prisoner  or  his 
attorney.  Beg.  v.  Pietro  Stujinani  (10  Cox 
Crim.  Gas.)  overruled.  Beg.  v.  Greenslade. 
Brett,  J.    412. 

Depositions — Magistrate's  signature — Plead- 
ing— Swrplusa^e. — It  is  sufficient  if  the 
signature  of  a  committing  magistrate  be 
attached,  in  the  form  in  schedule  M.  of  11 
&  12  Yict.  c.  42,  at  the  conclusion  of  the 
depositions  of  the  several  witnesses,  and 
his  signature  need  not  be  subscribed  to  the 
deposition  of  each  witness  respectively.  An 
indictment  for  making  a  false  declaration 
before  a  justice  of  the  peace  as  to  the 
loss  of  a  pawnbroker's  ticket  concluded, 
"  Whereas,  in  truth,  the  defendant  had  not 
lost  the  said  ticket,  but  had  sold,  lent,  or 
deposited  it  as  a  security  to  one  J.  G. : " 
Held,  that  the  allegation,  "  that  the  defen- 
dant had  sold,  lent,  or  deposited  it  as  a 
security  to  J.  G."  might  be  rejected  as 
mere  surplusage,  and  did  not  vitiate  the 
indictment  for  uncertainty.  Beg.  v.  Par- 
Ic&r.    Cr.Ap.Gt.    478. 
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Refusal  of  witness  to  ffive  evidenee  on  account 
of  Us  cri/mMiating  him — Object imi  overruled 
— Motion  for  a  new  trial. — The  privilege 
of  revising  to  answer  questions  on  the 
ground  that  they  tend  to  criminate  is  that 
of  the  witness  alone,  and  neither  party  to 
the  suit  can  take  any  advantage  therefrom. 
A  witness  called  on  the  part  of  the  Crown 
to  prove  bribery  against  the  defendant,  re- 
fused to  give  evidence  on  the  ground  that 
his  evidence  would  tend  to  criminate  him- 
self, the  objection  being  overruled  by  the 
judge,  he  gave  his  evidence :  Held,  that 
the  defendant  could  not  object  that  such 
evidence  was  improperly  received.  Reg. 
(on  the  proseciUion  of  the  Attomey-Oeneral) 
v.  KingUxke.    499. 

Confession — Inducement  —  Goncealme7it    of 
birth. — ^A.,  being  questioned  by  a  police- 
constable  about  the  concealment  of  a  birth, 
gave  an  answer  which  caused  the  officer  to 
sav  to  her,  "  It  might  be  better  for  you  to 
tell  the  truth  and  not  a  lie."    Held,  that 
a  further  statement  made  by  A   to  the 
policeman  after  the  above  inducement  was 
inadmissible  in  evidence  against  her,  as  not 
being  free  and  voluntary.     A.  was  taken 
into  custody  the  same  da^,  placed   with 
two  accomplices,  B.  and  C.,  and  charged 
with    concealment   of  birth.      All  three 
then  made  statements.    Held,  that  those 
made  by  B.  and  C.  could  not  be  deemed 
to  be  affected  by  the  previous  inducement 
to  A.,    and   were,    therefore,    admissible 
against  B.  and  C.  respectively,  although 
that  made  by  A.  was  not  so.    The  pri- 
soners were  sent  for  trial,  but  before  their 
committal  they  received  the  formal  caution 
from  the  magistrate  as  to  anything  they 
might  wish  to  say.    Whereupon  A.  made 
a  statement  which  was  taken  down  in 
writing,  as  usual,  and  attached  to  the 
depositions :  Held,  that  this  latter  state- 
ment of  A.  might  be  read  at  the  trial  as 
evidence  against  herself.     Mere  proof  that 
a  woman  was  delivered  of  a  child  and 
allowed  two  others  to  take  away  its  body : 
Held,  insufficient  to  sustain  an  mdictment 
against  her  for  concealment  of  birth.    Reg. 
V.  Bate,  Bailey,  and  Anshw.    M.  Smith,  J. 
686. 

EXPLOSIVE  SUBSTANCE. 

Indictmmt  under  24  ^  25  Vict.  c.  97,  s.  10 
— Explosive  suhstamiCes  in  condition  to  ex- 
plode—Whether  necessary. — S.  and  others 
were  charged  under  sect.  10  of  the  24  & 
25  Yiot.  c.  97,  with  feloniously  throwing 
gunpowder  against  a  house,  with  intent  to 


damage :  Held  (by  Kelly,  C.B.),  that  in 
order  to  support  an  indictment  under  this 
section  it  is  not  enough  to  show  that  gun- 
powder or  other  explosive  substance  was 
thrown  against  the  house;  but  it  must 
also  be  shown  that  the  substance  was  in  a 
condition  to  explode  at  the  time  it  was 
thrown,  although  no  actual  explosion 
should  result.  Reg.  y.Slwppa/rd  and  others, 
Kelly,  C.B.    302. 

FALSE  IMPRISOISTMENT. 

Reasonable  cause — Evidence  of  malice. — ^A 
farmer,  having  lost  two  trusses  of  straw, 
and  finding  the  plaintiffs  soon  afterwards 
at  a  place  some  two  or  three  miles  distant 
with  some  loose  straw  in  a  cart,  gave  them 
into  custody,  with  some  expression  of 
irritation,  and  prosecuted  them  for  stealing 
it:  Held,  that  if  the  straw  were  of  the 
same  kind  as  that  lost,  and  in  particular  if 
it  were  clean  and  new,  there  was  probable 
cause  for  suspicion;  but, if  otherwise, there 
was  not  probable  cause;  and  if  the  jury 
thought  tnat  the  defendant  had  acted  under 
irritation,  rashly,  and  rather  through  the 
influence  of  angry  feeling  than  with 
reasonable  care  or  due  inquiry,  there  was 
evidence  of  malice  on  a  count  ror  malicious 
prosecution.  Da/rUng  v.  Cooper;  Beau- 
clmmp  V.  The  Same,    Bramwell,  B.     533. 

FALSE  PRETENCES. 

Evidence. — An  indictment  alleged  that  the 
prisoner  obtained  a  coat  by  falsely  pre- 
tending that  a  bill  of  parcels  of  a  coat, 
value  14a.  6d.,  of  which  48.  6(2.  had  been 
paid  on  account,  and  10«.  only  was  due, 
was  a  bill  of  parcels  of  another  coat  of  the 
value  of  22^.  The  evidence  was  that  the 
prisoner's  wife  had  selected  the  148.  Qd. 
coat  for  him  subject  to  its  fitting  him, 
and  had  paid  is.  6d.  on  account,  for 
which  she  received  a  bill  of  parcels 
giving  credit  for  that  amount.  On 
trying  on  the  coat  it  was  found  to  be 
too  small,  and  the  prisoner  was  then 
measured  for  one  to  cost  228.  When  that 
was  made  it  was  tried  on  by  the  prosecutor, 
who  was  not  privy  to  the  former  part  of 
the  transaction.  The  prisoner  when  the 
coat  was  given  to  him  handed  the  bill  of 
parcels  for  the  148.  6d.,  and  also  lOs.  to 
the  prosecutor,  saying,  ''  There  is  lOs.  to 
pay.      The  bill  was  receipted,  and  the 

?nsoner  took  the  228.  coat  away  with  him. 
'he  prosecutor  stated  that  believing  the 
bill  of  parcels  to  refi  r  to  the  228.  coat,  he 
parted  with  that  coat  on  payment  of  108., 
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otherwise  lie  should  not  have  tlone  so: 
Held,  that  there  was  evidence  to  support 
a  conviction  on  the  indictment.  Reg.  v. 
Steele.     Or.Ap.Ct.     51. 

When  property  not  parted  with.     32. 

Obtainhtg  motiey  hij  jyret-eiidhig  to  cami  on, 
a  certain  bushiess. — The  prisoner  obtained 
a  sura  of  money  from  tno  pi-osecutor  by 
pi-etending  that  he  carried  on  an  extensive 
business  as  an  auctioneer  and  house  agent, 
and  that  he  wanted  a  clerk,  and  that  the 
money  was  to  be  deposited  as  security  for  the 
prosecutor's  honesty  as  such  clerk.  The 
jury  found  that  the  prisoner  was  not 
carrying  on  that  business  at  all:  Held, 
that  this  was  an  indictable  false  pretence. 
Beg.  v.  Crabb.     Cr.Ap.Ct.     86. 

Obtaining  value  for  notes  of  a  bank  th-at  lias 
stopped  payment — Banki'uptcy. — The  de- 
fendant, knowing  that  some  old  country 
bank  notes  had  been  taken  by  his  uncle 
forty  years  before,  and  that  the  bank  had 
stopped  payment,  gave  them  to  a  man  to 
pass,  telling  him  to  say,  if  asked  about 
them,  that  he  had  taken  them  from  a  man 
he  did  not  know.  The  man  passed  the 
notes,  and  defendant  obtained  value  for 
them.  It  appears  that  the  bankers  wore 
made  bankrupt :  Held,  that  the  defend^mt 
was  guilty  of  obtaining  money  by  false 
pretences :  Held,  also,  that  the  bank- 
ruptcy proceedings  need  not  be  proved. 
lieg.  V.  Dowry.     Cr.Ap.Ct.     115. 

Evidetu-e. — The  indictment  alleged  that  the 
prisoner  was  living  apart  from  her  hus- 
band under  a  deed  of  se^mration,  and  was 
in  receipt  of  an  income  from  her  husband, 
and  that  he  was  not  to  be  liable  for  her 
debts,  yet  that  she  falsely  pretended  to  the 

Erosecutor  that  she  was  living  with  her 
usbandy^nd  was  authorised  to  apply  for 
and  receive  from  the  prosecutor  goods  on 
the  account  and  credit  of  her  husband,  and 
that  her  husband  was  then  ready  and 
willing  to  pay  for  the  ^oods.  The  evi- 
dence at  the  trial  was  that  the  prisoner 
went  to  the  prosecutor's  shop  and  selected 
the  goods,  and  said  that  her  husband 
would  give  a  cheque  for  them  as  soon  as 
they  were  delivered,  and  that  she  would 
send  the  person  bringing  the  goods  to  her 
husband's  office,  and  that  he  would  give  a 
cheque.  When  all  the  goods  were  de- 
livered, the  prisoner  told  the  man  who 
delivered  them  to  go  to  her  husband's 
office,  and  that  he  would  pay  for  them. 
The  man  went,  but  could  not  see  her  hus- 


band, and  ascertained  that  there  was  a 
deed  of  separation  between  the  prisoner 
and  her  husband,  which  was  shown  to 
him.  He  communicated  what  he  had 
learnt  to  the  prisoner,  who  denied  the  deed 
of  separation.  The  goods  were  shortly 
after  removed  and  pawned  by  the  prisoner. 
The  deedof  separation  between  the  prisoner 
and  her  husband  was  pat  in  evidence,  by 
which  it  was  stipulatea  that  the  husband 
was  not  to  pay  her  debts ;  and  it  was 
proved  that  she  was  living  apart  from  her 
husband,  and  receiving  an  annuity  from 
him,  and  that  she  was  also  cohabiting  with 
another  man :  Held,  that  the  false  pre- 
tences charged  were  sufficiently  proved  by 
this  evidence.  Reg.  v.  Davis.  Cr.Ap.Ot. 
181. 

Evidence.  —  On  an  indictment  for  frau- 
dulently obtaining  goods  in  a  market  by 
falsely'  pretending  that  a  room  had  been 
taken  at  which  to  pay  the  market  people 
for  their  goods,  the  jury  found  that  the 
well-known  practice  was  for  buyers  to 
engage  a  room  at  a  public-house,  and  that 
the  prisoner,  pretending  to  be  a  buyer, 
conveyed  to  the  minds  of  the  market 
people  that  she  had  en^sed  such  a  room, 
and  that  they  parted  with  their  goods  on 
such  belief:  Held,  there  being  no  evidence 
that  the  prisoner  knew  of  such  a  practice, 
and  the  case  being  consistent  with  a 
promise  only  on  her  part  to  engage  such 
a  room  and  pay  for  the  goods  there,  a  con- 
viction could  not  be  sustained.  Reg.  v. 
Biurmos.    Cr.Ap.Ct.    258. 

RuprcsniiatMrn  that  goods  were  unencwtnJbered, 
— On  the  trial  of  an  indictment  against 
the  prisoner  for  pretending  that  his  goods 
were  unencumbered,  and  obtaining  thereby 
8Z.  from  the  prosecutor  with  intent  to  de- 
fraud, it  appeared  that  the  prosecutor  lent 
money  to  tne  prisoner  at  mterest,  on  the 
security  of  a  bill  of  sale  on  furniture,  a 
promissory  note  of  prisoner  and  another 
person,  and  a  declaration  made  by  prisoner 
that  the  furniture  was  unencumbered. 
The  declaration  was  untrue  at  the  time  it 
was  handed  to  the  prosecutor,  the  prisoner 
having  a  few  hours  before  given  a  bill  of 
sale  for  the  furniture  to  another  person, 
but  not  to  its  full  value :  Held,  that  there 
was  evidence  to  go  to  the  jury  in  support  of 
a  charge  of  obtaining  money  by  false  pre- 
tences.   Reg.Y.MeaJein,    Or.Ap.Ct.    270. 

Mi»representaiion  as  to  vahie  of  bihsi/ness — 
A  false  representation  as  to  tne  value  of  a 
business  will   not  sustain  an  indictment 
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for  obtaining  money  by  false  pretences. 
On  an  indictment  for  obtaining  money  by 
false  pretences,  it  appeared  tnat  the  pri- 
soner, on  engaging  an  assistant  from  whom 
he  received  a  deposit,  represented  to  him 
that  he  was  domg  a  good  business,  and 
that  he  had  sold  a  good  business  for  a  cer- 
tain large  sum,  whereas  the  business  was 
worthless,  and  'he  had  been  bankrupt : 
Held,  that  the  indictment  could  not  be 
sustained  upon  either  of  the  representa- 
tions.  Beg.  V.  WiUiarnson.  Byles,  J.    328. 

Falsely  personating  a  soldier  to  obtain  prize 
money.    333. 

Hiring  a  horse — 24  &  25  Vict.  c.  96,  s.  88. — 
Prisoner,  by  falsely  pretending  to  a  livery- 
man that  he  was  sent  by  another  person 
to  hire  a  horse  for  him  for  a  drive  to  E., 
obtained  the  horse.  The  prisoner  returned 
it  the  some  evening,  but  did  not  pay  for 
the  hire :  Held  that  this  was  not  an  ob- 
taining of  a  chattel  with  intent  to  defraud 
within  the  meaning  of  the  24  &  25  Vict, 
c.  96,  8.  88.  To  constitute  such  an  act 
there  must  be  an  intention  to  deprive  the 
owner  of  his  property.  Beg.  v.  Kilham. 
Cr.Ap.Ct.     561. 

Attempt  to  comtnit  the  offence. — ^The  prisoner 
was  indicted  for  attempting  to  obtain 
money  by  false  pretences  in  a  begging 
letter.  ]!n  reply  to  the  letter  the  prose- 
cutor sent  the  prisoner  be. ;  but  he  stated 
in  his  evidence  at  the  trial  that  he  knew 
that  the  statements  contained  in  the  letter 
were  untrue:  Held,  that  the  prisoner 
might  be  convicted  on  this  evidence  of 
attempting  to  obtain  money  by  false  pre- 
tences.   Beg.Y.Henslei'.    Cr.Ap.Ct.    570. 

What  ig — Indictment — Evidence. — An  indict- 
ment charged  that  the  prisoner  falsely 
pretended  that  he  had  got  a  carriage  and 
pair,  and  expected  it  down  to  T.  that  day 
or  the  next,  and  that  he  had  a  large  pro- 
perty abroad.  The  evidence  was  that  the 
prisoner  was  at  E.,  assuming  to  be  a  man 
of  position  and  wealth,  but  was  in  a  desti- 
tute condition,  and  could  not  pay  his  hotel 
and  other  bills.  That  three  aays  after  he 
came  to  T.  and  induced  prosecutor  to  part 
with  ^oods  on  the  representation  that  he 
had  just  come  from  abroad  and  had 
shipped  a  large  quantity  of  wine  to  R. 
from  England,  ana  expected  his  carriage 
and  pair  to  come  down,  and  that  he  had 
taken  a  large  house  at  T.  and  was  going  to 
furnish  it :  Held,  that  the  false  pretences 
charged  were  sufficient  in  point  of  law. 


and  also  that  the  evidence  Was  sufficient 
to  sustain  a  conviction.  Beg.  v.  Howarth. 
Or.Ap.Ct.     588. 

Evidence. — Prisoner  was  indicted  for  obtain- 
ing from  George  Hislop,  the  master  of  the 
Workhouse  of  the  Strand  Union,  one  pint 
of  milk  and  one  ess,  by  falsely  pretending 
that  a  certain  child  then  brought  by  him 
had  been  by  him  found  in  Leicester-square, 
whereas,  &c.  The  facts  were  that  the 
prisoner  was  waiter  at  an  hotel  in  George- 
street,  Hanover-square.  A  female  servant 
there,  named  Spires,  had  been  delivered 
of  a  child  by  hun,  which  was  put  out  to 
nurse.  The  child  falling  ill,  the  nurse 
brought  it  to  the  hotel,  and  the  prisoner, 
saying  that  he  would  find  another  nurse, 
took  the  woman  with  him  to  Westminster, 
where  the-  nurse  put  the  child  into  his 
arms  and  went  aw^.  He  took  it  to  the 
workhouse  of  St.  Martin*s-in-the-Fields, 
which  is  in  the  Strand  Union,  and  de- 
livered it  to  the  master,  stating  that  he 
had  found  it  in  Leicester-square.  It  was 
by  the  master  delivered  to  the  ii  rse  to  be 
taken  care  of,  and  the  nurse  fed  it  with 
the  pint  of  milk  and  egg  which  was  the 
subject  of  the  charge  m  the  indictment 
as  the  property  obtamed  by  the  false  pre- 
tence alleged:  Held,  that  this  evidence 
did  not  sustain  the  indictment.  First, 
because  the  child  not  having  been  affiliated 
there  was  no  legal  obligation  on  the  pri- 
soner to  maintain  it,  and  therefore  for  the 
purposes  of  this  indictment  it  must  be 
treated  as  if  a  stranger  had  put  a  strange 
child  in  his  arms,  when  it  would  have  been 
rightly  deHvered  by  him  -to  the  relieving 
officer;  secondly,  that  even  if  there  had 
been  a  sufficient  false  pretence,  the  milk 
and  egg  given  to  the  child,  not  at  the 
prisoner's  request,  but  by  the  workhouse 
matron  in  the  course  of  her  duty,  was  too 
remote  to  be  an  obtaining  of  such  food  by 
him.    Beg.  v.  Carpenter.    Cox,  Serjt.    600. 

Cheqiie  not  to  he  presented  tmtU  a  JkUure  day 
— Direction  to  jwy. — Prosecutor  agreed  to 
sell  a  mare,  warranted  sound,  to  the  pri- 
soner for  201.  10».  Prisoner  came  and 
took  the  mare  away  on  a  Thursday,  giving 
a  banker's  cheque  for  the  price,  which,  at 
the  request  of  the  prisoner,  the  prosecutor 
agreed  not  to  cash  till  Saturday.  Prose- 
cutor, however,  paid  this  cheque  to  his 
bankers  on  the  same  Thursoay;  they 
returned  it  to  him  on  the  Saturday  in- 
dorsed "  no  account."  It  was  proved  that 
the  prisoner  had  no  eifects  at  the  bank 
on  which  the  cheque  was  drawn  on  the 
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Saturday,  or  on  any  day  for  a  long  time 
previously.  For  the  prisoner,  B.,  a  witness, 
proved  that  he  had  requested  prisoner  to 
Duy  a  horse  for  him  (B.),  and  that  prisoner 
had  told  B.  that  he  thought  he  knew  of 
a  mare  that  would  suit,  and  asked  B.  for  a 
cheque,  which  B.  did  not  g^ve,  as  he  had 
not  nis  cheque  book  with  him ;  that  the 
prisoner,  on  the  Monday  after  the  said 
Saturday,  told  B.  he  had  bought  a  horse 
for  him  for  20/.  10«. ;  and  that  B.  sent  a 
cheque  to  him  on  the  following-  day  for 
the  amount.  On  the  Wednesday  the  mare 
was  sent  back  to  the  prosecutor,  with  a 
veterinary  certificate  tnat  she  was  not 
sound,  a  summons  against  the  prisoner 
having  been  taken  out  by  the  prosecutor 
and  left  at  the  prisoners  house  on  the 
previous  Monday.  At  the  close  of  the 
evidence  prisoner's  counsel  contended  that 
the  prisoner  ought  to  be  acquitted,  first, 
because,  the  prosecutor  having  broken  the 
contract,  the  charge  of  false  pretences 
could  not  be  maintained ;  secondly,  because 
there  was  no  false  pretence  of  an  existing 
fact,  as  the  prisoner  did  not  allege  he  had 
funds  at  the  bank  at  the  time  he  drew 
the  cheque;  thirdly,  because  upon  B.'s 
evidence  the  prisoner  had  reasonable  cause 
to  believe  that  the  cheque  would  be  paid 
on  the  Saturday.  The  court  overruled 
the  objections,  and  directed  the  jury  that 
if  they  l>elieved  that  the  prisoner  knew  he 
had  no  funds  at  the  bank  at  the  time  he 
gave  the  cheque,  and  that  the  prosecutor 
had  parted  with  the  mare  upon  the  belief 
that  the  cheque  was  a  good  and  valid  one, 
they  must  find  the  prisoner  guilty.  The 
jury  thereupon  found  the  prisoner  giiilty : 
Held,  that  the  direction  to  the  jury  was 
wrong,  and  that  the  case  ought  not  to 
have  been  left  to  them,  and  that  the  con- 
viction ought  to  be  quashed.  Rey.  v.  Walne, 
Cr.Ap.Ct.    647. 

FOKFEITXJEE  FOR  FELONY. 

Compensation. — Sect.  4  of  the  Forfeiture 
for  Felony  Act,  1870  (33  &  34  Vict.  c.  23), 
which  empowers  the  court  to  award  any 
sum  of  money  not  exceeding  lOOZ.,  by  way 
of  satisfaction  or  compensation  for  an}* 
loss  of  property  suffered  by  the  applicant 
through  or  by  reason  of  tne  said  felony, 
such  sum  to  be  "  deemed  a  judgment-debt 
to  the  person  entitled  to  receive  the  same 
from  the  person  so  convicted,"  requires  to 
be  exercised  with  considerable  caution,  as 
being  liable  to  abuse  by  arrangements  in 
the  nature  of  condonation  of  a  felony. 
On  an  indictment  of  a  sextant  for  steal- 


ing money  from  his  master,  it  had  been 
arranged  between  the  counsel  for  the 
piisoner  and  the  prosecutor  that  the  pri- 
soner should  repay  the  money  he  had 
stolen,  and  that  prosecutor  shomd  recom- 
mend that  he  be  discharged,  without 
punishment,  on  his  own  recognisances  to 
come  up  for  judgment  when  called  upon, 
and  that  the  court  should  order  that  sum 
to  be  paid  as  compensation  to  the  prose* 
cutor  under  sect.  4.  The  prisoner  having 
pleaded  guilty  to  the  charge,  an  applica- 
tion was  made  by  counsel,  stating  the 
above  arrangement.  But  the  Court  refused 
its  asseiit  to  any  compromise,  as  not  being 
within  the  intention  of  this  provision  of 
the  Act,  which  contemplated  compensation 
to  the  party  wronged,  as  an  addition  to, 
and  not  as  a  substitute  for,  the  pimish- 
ment  due  to  the  crime.  Beg,  v.  Loveti, 
Cox,  Serjt.    602. 

FORGERY. 

Einjrajving  plaie  of  a  Scot-ch  bank  note — Jttna- 
dutimi, — It  is  an  offence  under  the  24  & 
2b  Vict.  c.  98,  s.  16,  feloniously,  and  with- 
out lawful  excuse,  to  engrave  upon  a  plate 
in  England  a  note  of  a  bank  in  Scotland, 
or  in  the  Colonies.  Reg.  v.  Rrackenridge 
and  King.     Cr.Ap.Ct.     96. 

Bill  of  es'change — No  sigiiatnre  of  drawer. 
— The  acceptance  to  what  purported  to  be 
a  bill  of  exchange  was  forged.  At  the 
time,  however,  this  was  so  forged,  the 
document  had  not  been  signed  by  the 
drawer :  Held,  that  the  document,  not 
having  the  signature  of  tbe  drawer  at- 
tached to  it  at  the  time  the  acceptor's  name 
was  forged,  was  not  a  bill  of  exchange. 
Reg.  v.  Mopgey.    Chambers,  Q.C.     143. 

Promissory  note — Seaman^s  advance  note. — 
Prisoner  forged  a  seaman's  advance  note. 
He  was  indicted  for  forging  or  uttering  a 
certain  promissory  note  or  order  for  the 
payment  of  money :  Held  that  a  seaman's 
advance  note  was  not  a  promissory  note 
or  order  for  payment  of  money,  and  that 
the  indictment  was  therefore  bad.  Reg. 
V.  Howie.    Hannen,  J.    320. 

Deed — Ante-daiing. — R.  made  an  equitable 
deposit  of  title-deeds  with  G.  for  730Z., 
and  afterwards  assigned  all  his  property 
to  B.  for  the  benefit  of  his  creditors.  R. 
and  his  assignee  B.  then,  for  an  additional 
advance,  conveyed  to  G.  the  freehold  of 
the  property  to  which  the  deeds  deposited 
related.    After  this  the  prisoner  R.  exe- 
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cnted  a  deed  of  asBigmnent  to  the  other 
prisoner  of  a  large  part  of  the  land  so 
oonveyed  to  6.  for  a  long  term  of  vear^ ; 
but  this  deed  was  falsely  antedated  oefore 
the  conyeyance  by  B.  and  B.  to  G.,  and 
upon  this  deed  the  prisoners  resisted  G.'s 
title  to  possession  of  this  part  of  the  land : 
Held,  that  this  deed  so  antedated  for  the 
purpose  of  defrauding  G.  amounted  to 
forgery.    Eeg,  v.  RUson,    Cr.Ap.Ct.    352. 

Acquittance — Receipt — 24  ^  26  Vi^t  c.  98, 8. 23. 
— ^A  document,  called  a  "  clearance,"  issued 
to  members  of  the  Ancient  Order  of  Fores- 
ters Friendly  Society,  certified  that  the 
member  had  paid  all  his  dues  and  demands, 
and  authorised  any  court  of  the  order  to 
accept  the  bearer  as  a  clearance  member : 
Helo,  that  this  was  not  the  subject  of 
forgery  within  the  24  &  26  Vict.  c.  98, 
B.  23,  as  an  acquittance  or  receipt.  Reg. 
V.  French,    Cr.Ap.Ct.    472. 

24  ^  26  Vid.  c.  98,  s.  24— Written  request  to 
pa/y  money  without  axUhorUy. — A.  deposited 
with  a  building  society  460{.  for  two  years 
at  interest,  through  the  prisoner,  who  was 
an  a^ent  of  the  society.  Haying  obtained 
the  deposit  note  from  A.,  who  gaye  it  up 
on  receiying  an  accountable  receipt  for 
600L,  being  made  up  by  the  460!.  and 
interest,  the  prisoner  wrote  without  autho- 
rity the  following  document:  "Receiyed 
of  the  S.  L.  Building  Society  the  sum  of 
41 7i.  13«.  on  account  of  my  share,  No.  8071 , 
pp.  Susoy  A.,  Wm.  Kay,"  and  obtained 
4172.  13«.  by  means  thereof  and  giying  up 
the  deposit  note.  The  jury  having  found 
that  by  the  custom  of  the  society  such 
documents  were  treated  as  an  "  authority 
to  pay,"  and  as  a  "  warrant  to  pay,"  and 
as  a  "  request  to  pay,"  money,  the  prisoner 
was  oonyicted  under  the  24:  &  25  Vict, 
c.  98,  8.  24.  Held  that  the  conviction  was 
right.    Reg.  y.  Kay.    Cr.Ap.Ct.    629. 

Evidence — Gomyarison  of  handwriting — Im- 
perfect cheque. — Upon  an  indictment  for 
forging  a  cheque  for  t)02.  10«.,  evidence  of 
the  number  of  the  notes  in  which  it  was 
paid,  was  rejected  in  consequence  of  the 
original  entry  not  being  forthcoming  at 
the  trial,  and,  pfyr  BlacKbum,  J.,  that  it 
was  an  unreasonable  application  to  have 
the  trial  adjourned,  to  supply  such  a  de- 
ficiency: ^Id,  further,  that  copybooks 
found  at  the  prisoner*8  house  containing 
writing  by  the  prisonen  Henry  Harvey, 
and  produced  by  a  policeman,  could  not  be 
received  in  order  to  compare  with  the 
forged  cheque,  upon  ihe  authority  of  Reg. 


y.  WHbain  (9  Cox  Crim.  Gae.  448,  Irish), 
where  it  was  held  that  policemen  cannot 
give  evidence  as  experts ;  and  it  was  re- 
jected, notwithstandmg  28  Vict.  c.  18,  s.  8, 
no  other  expert  being  called.  Reg.  v. 
Harvey,    Blackburn,  T,    646. 

Railway  tirket — Receipt  or  acqidtta/nce, — An 
ordinary  railway  ticket  is  not  an  acquit- 
tance or  receipt  for  money  within  the  For- 
gery Act  (24  &  26  Vict.  c.  98,  s.  23).  Reg. 
y.  Gooden,     Oleasby,  B.     672. 

FRAUD. 

(See  CONSFIBACT.) 

GAME. 

Night  poaching — Limitaiion  of  proceedinge — 
9  Gffo.  4,  c,  69,  8.  4.— J.  C.  was  indicted  for 
night  poaching  on  the  6th  of  February, 
1863.  He  pleaded  guilty,  but  subse- 
quently applied  by  his  counsel  for  leave  to 
withdraw  the  plea,  and  to  move  in  arrest 
of  judgment,  upon  the  ground  that  the 
proceedings  against  him  had  not  been 
commenced  within  twelve  calendar  months, 
as  directed  by  the  4th  section  of  9  Geo.  4, 
c.  69.  Held  (per  Byles,  J.),  that  the  appli- 
cation to  withdraw  the  plea  was  one  which 
ought  to  be  granted,  and  that,  as  no  war- 
rant and  information  was  produced  show- 
ing that  procreedings  had  been  commenced 
within  twelve  months,  the  objection  was 
fatiil.  Quwn',  at  what  time  during  the 
trial  ought  such  an  objection  to  be  taken  ? 
Reg.  v.  Casbolt.    Byles,  J.     386. 

GRAND  JURY. 
Practice  of,  209. 

GUNPOWDER. 

(Nf'6  Explosive  Substance,  302.) 

HABEAS  CORPUS. 

E8c<ipe — Habecuf  Coipus  Act — Warrant  — 
Arrrttt^Pnu'tice. — A  warrant  by  the  Lords 
Justices  General  of  Ireland,  under  **  The 
Habeas  Corpus  Suspension  Act  (Ireland), 
1866,'*  is  good,  although  signed  by  one  only 
of  the  three  Lords  Justices ;  as  the  exception 
in  the  Queen*s  patent,  empowering  "  one 
or  two  of  them,  m  the  absence  of  the  other 
or  others  of  them,  occasioned  by  sickness 
or  any  other  necessary  cause,  full  power 
and  authority  to  act,  perform,  and  do  all 
and  every  act,  matter,  or  thing  to  the  said 
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Sect,  11 — Receiver  of  stolen  goods — Previous 
conmction — Notice  to  prisoner. — A  notice 
to  a  person  charged  with  feloniously  re- 
ceivinff  stolen  goods  under  sect.  11  of 
32  &  S  Vict.  0. 99  (the  Habitual  Criminals 


office  appertaining,"  is  sufficient  to  satisfy  I 
the  provisions  of  the  Act  requiring  signa- ! 
ture  by  the  chief  governor  or  governors  of  I 
Ireland  for  the  time  being.  The  fact  that 
the  warrant  is  signed  by  only  one  of  the 
Lords  Justices  is  sufficient  to  raise  a  pre- 
sumption that  the  necessity  provided  for 
by  the  exception  in  the  patent  has  actually 
arisen.  The  prisoner  was  asked  by  a 
pohoeman  to  come  into  his  (the  prisoner's) 
own  parlour  and  there  told  that  the  sub- 
inspector  wanted  to  see  him.  He  asked 
what  he  wanted,  and  was  told  that  he 
would  hear  from  himself.  No  mention 
was  made  of  a  warrant  being  out,  but  the 
prisoner  said  "  May  I  consider  myself  under 
arrest?"  and  the  constable  said,  "You 
may."  The  sub-inspector  came  in  after- 
wards and  produoea  a  paper,  which  he 
told  the  prisoner  was  a  warrant.  The 
prisoner  made  no  submission,  but  imme- 
diately leaped  out  of  the  window :  Held, 
that  this  proved  an  arrest  and  escape.  A 
warrant  of  this  kind  is  criminal  process,  so 
as  to  make  an  escape  from  custody  under 
it  an  indictable  offence.  Beg,  v.  Nuge7it. 
Battersby,  J.    64. 

HABITUAL  CRIMINALS  ACT. 

32  ^  33  Vict  c.  99,  «.  11— Receiving  stolen 
goods — Bank-notes — Emdence  of  guilty  re- 
ceipt— Previous  conviction — Recent  posses- 
sion,— First.  On  an  indictment  for  steal- 
ing a  bank-note  and  receiving  it,  knowing 
it  to  have  been  stolen,  a  tic&re,  whether  the 
11th  section  of  the  Habitual  Criminals 
Act  applies,  bank-notes  not  being  goods  ? 
Secondly.  Assuming  the  enactment  to 
apply,  qncere,  whether  it  applies  where 
the  note  was  not  found  in  the  possession 
of  the  prisoner  when  he  was  arrested  or 
charged  with  the  offence?  Thirdly. 
Assuming  that  the  enactment  might 
appl^  in  such  a  case,  qtuere,  whether  it 
applies  in  a  case  where  there  is  a  count 
for  stealing  the  note,  and  not  merely  for 
receiving  it?  Fourthly.  The  enactment, 
in  case  of  a  previous  conviction,  has  not 
the  effect  of  throwing  upon  the  prisoner 
to  prove  that  when  he  received  the  note 
he  did  not  know  it  to  have  being  stolen, 
there  being  no  words  to  that  effect  in  the 
operative  part  of  the  clause.  Reg.  v.  Har^ 
wood.    Keating,  J.    388. 


Act)  that  proof  is  intended  to  be  given 
against  him  of  a  previous  conviction,  and 
that  he  will  be  deemed  to  have  known  such 
goods  to  have  been  stolen  imtil  he  has 
proved  the  contrary,  does  not  dispense 
with  evidence  of  guilty  knowledge  on  the 
pirt  of  the  prosecution.  Reg.  v.  Davis. 
Cr.Ap.Ct.    578. 

HIGH  SEAS,  OFFENCE  ON. 
{See  Aduibalty.) 

HIGHWAY. 

Repair — Evidence  as  to  liability  of  parish  to 
repair. — On  an  indictment  against  a  town- 
snip  for  non-repair  of  a  common  and 
ancient  highway,  it  was  proved  that  the 
lane  had  fSways  been  used  as  a  common 
highway,  but  it  was  admitted  that  the 
township  had  never  repaired  this  particu- 
lar highway,  and  that  it  had  been  repaired 
by  private  persons  occasionally :  Held,  that 
the  highway  being  in  use  previous  to  the 
5  &  6  Will.  4,  c.  ^,  s.  23,  proof  of  repair 
by  the  township  was  not  necessary  to 
support  a  conviction.  Reg.  v.  Tlie  Inhahi- 
tants  of  Newbold.    Cr.Ap.Ct.     231. 

HOUSEBREAKING. 

Impletnents  of — 24  ^  26  Vict.  c.  96,  s.  58 — 
Possession. — Where  several  persons  are 
found  out  together  by  night  lor  the  com- 
mon purpose  of  housebreaking,  and  one 
only  is  in  possession  of  the  housebreaking 
implements,  all  may  be  found  guilty  of  the 
misdemeanour  of  being  found  by  night  in 
possession  of  implements  of  housebreaking 
without  lawful  excuse  (24  &  25  Yict.  c.  96, 
s.  58),  for  the  possession  of  one  is  in  such 
case  the  possession  of  all.  Reg.  v.  Thomp- 
son.   Cr.Ap.Ct,    362. 

HUSBAND  AND  WIFE. 

Wife  acting  under  control  of  her  husband  in 
larceny.    99. 


IMPLEMENTS  OF  HOUSEBREAKING. 
(See  Housebreaking.) 

INDECENCY. 

Indecent  eaeposv/re  in  a  puhUc  place — Urinal. 
— The  prisoners  committed  a  gross  act  of 
lewdness  in  an  inclosed  urinal,  divided  into 
compartments,  adjoining  to  a  public  foot- 
way in  a  public  park.     The  public  had 

^  access  to  the  urinal :  Held,  that  the  urinal 
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was  a  pablic  place,  and  that  the  com- 
mission of  the  indecency  therein  was 
indictable.  Reg.  v.  HarrU  and  Corks. 
Cr.Ap.Ct.    659. 

JURISDICTION. 

Of  justices  on  a  complaint  for  being  on  land 
in  pursuit  of  game.    93. 

Question  of  title  to  land.    493. 

LARCENY. 

Stealing  fi'otn  a  Icurge  quantity — Inability  to 
swear  to  any  loss. — Prisoner  was  found  with 
dead  fowls  in  his  possession,  of  which  he 
could  give  no  account,  and  was  tracked  to 
a  fowl-house  where  a  number  of  fowls  were 
kept,  and  on  the  floor  of  which  were  some 
feathers  corresponding  with  the  feathers 
of  one  found  on  the  prisoner,  from  the 
neck  of  which  feathers  nad  been  removed. 
The  fowl-house,  which  was  closed  over 
night,  was  found  open  in  the  morning. 
The  spot  where  the  prisoner  was  found 
was  1200  yards  from  the  fowl-house,  and 
the  prosecutor,  not  knowing  the  number 
of  fowls  kept,  could  not  swear  that  he  had 
lost  any :  Held,  that  there  was  evidence  to 
support  a  conviction  for  larceny.  Beg.  v. 
Mockford.    16. 

Orfadsepretences — Property —  Wlien  notpaHed 
with, — ^Prisoner  and  a  confederate  went  to 
prosecutor's  shop  to  buy  something,  and 
put  down  a  florin  in  payment.  Prosecutor 
put  the  florin  into  tne  till  and  placed  the 
change  on  the  counter,  which  theprisoner 
took  up.  The  confederate  said,  "  You  need 
not  have  changed,"  and  threw  down  a 
penny  on  the  counter,  which  the  prisoYier 
took  up,  and  put  a  sixpence  in  silver  and 
sixpence  in  copper  down,  and  asked  prose- 
cutor to  give  him  a  shilling  for  it.  Prose- 
cutor took  a  shilling  from  the  till,  and 
put  it  on  the  counter,  when  prisoner  said, 
"  You  may  as  well  give  me  the  florin  back, 
and  take  it  all."  Prosecutor  took  the 
florin  from  the  till,  and  put  it  on  the 
counter,  expecting  to  receive  two  shillings 
of  the  prisoner's  money  in  lieu  of  it. 
Prisoner  took  up  the  florin  and  prosecutor 
took  up  the  silver  sixpence,  and  the  six- 

Sence  m  copper,  and  the  shilling  put 
own  by  herself,  and  was  putting  them  in 
the  drawer  when  she  saw  that  she  had 
only  got  one  shilling  of  the  prisoner's 
money  and  her  own  shilling ;  but  at  that 
moment  her  attention  was  diverted  by 
the  confederate,  and  both  confederate  and 
prisoner  quitted  the  shop :  Held,  that  this 


was  a  case  of  larceny,  for  the  transaction 
of  exchange  was  not  complete ;  prosecutor 
had  not  parted  with  the  property  in  the 
florin.    Beg.r.McKcde,    Cr.Ap.Ct.    32. 

Jurisdiction — Transmission  of  stolen  property 
into  anoilier  county — Railway — 24  &  25 
Vict.  c.  96,  «.  114. — ^The  prisoner  stole  a 
wateh  in  Liverpool,  and  sent  it,  with  other 
things,  by  railway,  to  a  confederate  in 
Middlesex :  Held,  that  the  prisoner  was 
triable  in  Middlesex,  although  there  was 
no  evidence  that  he  had  left  Liverpool. 
Beg.Y, Rogers  and  otliei's.    Cr.Ap.Ct.  38. 

Evidence. — The  prisoner's  wife  hired  a  bed- 
stead at  Is.  per  week,  and  within  a  fort- 
night afterwards  the  prisoner  sold  it  to  a 
broker,  his  wife  being  present  at  the  sale. 
Two  days  after  the  sale  the  wife  paid  Is. 
for  a  week's  hire,  being  all  that  was  paid. 
There  was  no  evidence  that  the  prisoner 
knew  that  the  bedstead  had  only  been 
hired :  Held,  that  a  conviction  of  the  pri- 
soner for  larceny  could  not  be  sustained. 
Reg.  V.  Halford.     88. 

Wife  iiot  actvng  under  control  of  her  husband. 
— Husband  and  wife  were  jointly  indicted 
for  stealing.  The  husband  was  in  the 
employ  of  the  prosecutors,  and  was  seen 
near  the  spot  when  the  property  stolen 
arrived  at  tne  prosecutor's.  The  next  day 
the  wife  was  seen  near  the  spot  where  her 
husband  was  engaged  on  his  work.  She 
was  at  a  place  where  there  was  no  road, 
with  a  bundle  concealed,  and  was  followed 
home.  On  the  following  day  she  pledged 
the  stolen  property  at  two  dj^ercnt  places. 
At  one  of  the  places  where  she  was  not 
known  she  pledged  in  a  false  name :  Held, 
that  upon  this  evidence  the  wife  might  be 
convicted  of  stealing  the  property.  R^^. 
V.  Cohen.    99. 

Lost  property. — ^A.  dropped  a  sovereign  on  a 
country  road  during  the  night  time ;  she 
did  not  stop  to  look  for  it,  but  on  the 
following  morning  she  started  to  go  to  the 
spot  in  the  hope  of  finding  it.  The  pri- 
soner picked  it  up,  and  said  to  his  com- 
panion, '*It  would  just  make  his  week 
up ; "  they  walked  on  and  met  A.  on 
her  way  to  the  spot  where  she  lost  the 
sovereign.  From  what  then  passed  be- 
tween A.  and  the  prisoner  and  his  com- 
panion, the  £ftct  that  the  prisoner  had  got 
A.'s  sovereign  was  brought  to  the  pri- 
soner's knowledge ;  but  he  denied  havmg 
found  it.  Subsequently  he  was  taxed  with 
having  done  so :  out  he  would  not  admit 
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it,  eauivocated,  and  declined  to  give  it  up : 
Hela  (on  the  authority  of  TJiurhoi-^n's  ccwe), 
that  the  prisoner  could  not  be  convicted 
of  larceny,  as  at  the  time  the  prisoner 
picked  up  the  sovereign,  although  intend- 
ing to  appropriate  it  to  his  own  use,  he 
did  not  know,  aud  had  not  the  means  of  I 
knowing,  who  the  owner  was.  7^v/.  v. 
GlyiU.    Cr.Ap.Ct.     103. 

Adulterer — Veniie. — A  wife  took  her  hns- 
band*8  goods  from  Notting-hill,  and  she 
was  found  committing  adultery  with  the 
prisoner  at  Liverpool,  the  husband's  goods 
being  then  in  the  prisoner's  possession. 
There  was  no  evidence  that  they  were 
under  his  control  at  any  place  within  the 
jurisdiction  of  the  Central  Criminal  Court : 
Held,  that  court  had  no  jurisdiction  to 
try  the  prisoner  for  the  present  offence. 
Rexj.  V.  Prhice.    The  Recorder.     145. 

Youiuf  paiiridges, — Partridges  were  reared 
from  eggs  by  a  common  hen ;  they  could 
fly  a  little,  but  still  remained  with  the  hen 
as  her  brood,  and  slept  under  her  wings  at 
night,  and  from  their  inability  to  escape 
were  practically  in  the  power  and  do- 
minion of  the  prosecutor :  Held,  that  they 
were  the  subject  of  larceny.  Reg.  v. 
Shackle.    Cr.Ap.Ct.     189. 

Agent  parting  with  jyroperty. — A  cashier  of  a 
bank  has  a  general  authority  to  part  with 
his  employer's  money  in  payment  of  such 
cheques  as  he  may  think  genuine :  Where, 
therefore,  money  has  been  obtained  from  a 
cashier  at  a  bank  on  a  forged  cheque 
knowingly,  it  does  not  amount  to  the  crime 
of  larceny.   Reg.y.Prlncp.    Cr.Ap.Ct.   193. 

Venue  — Giiernsey — Receiving. — Indictment 
for  larceny  and  receiving.  The  prisoner 
had  stolen  goods  in  Guernsey  and  brought 
them  to  England,  where  he  was  taken  and 
committed  for  trial :  Held,  that  GuernFey 
not  being  a  part  of  the  United  Kingdom, 
the  prisoner  could  not  be  convicted  of 
larceny  for  having  them  in  possession 
here,  nor  of  receiving  in  England  the 
ffoods  so  stolen  in  Guernsey.  Reg.  v.  De- 
hruiel  and  another,     Byles,  J.     207. 

By  a  haHee — Indictment. — M.  was  the  owner  of 
a  wrecked  ship.  A.  contracted  with  M.  to 
save  and  recover  the  wrecked  property.  A. 
made  a  sub-contract  with  B.  C.  to  act  as 
diver  and  carry  on  the  works  of  salvage ; 
all  goods  savea  to  be  forwarded  to  A.,  and 
the  remuneration  to  be  a  percentage  on 
the  goods  saved,  but  E.  C.  always  to  re- 
tain £150  as  a  guarantee.    In  his  absence 
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B.  C.  put  his  son,  the  defendant,  in  charffa 
of  the  wreck.  The  defendant  corresponded 
with  A.  as  to  the  sale  of  the  salvage,  and 
he  was  addressed  by  A.  as  a  responsible 
party  under  the  contract.  A.  aeposed, 
nowever,  that  he  had  always  considered 
R.  C.  as  the  party  liable  on  the  contract. 
The  defendant  sold  and  appropriated  part 
of  the  salvage.  The  jury  found  that  he 
did  so  nniiaofurandi,  but  no  question  was 
asked  them  as  to  whether  he  was  a  bailee 
of  A. :  Held  (dissent ientihics  Fitzgerald, 
B.,  and  George,  J.),  that  there  was  suffi- 
cient evidence  to  show  that  the  defendant 
was  a  bailee  so  as  to  make  him  liable  for 
larceny  under  the  3rd  section  of  the  Lar- 
ceny Act:  Held,  also,  that  the  property 
was  rightly  laid  in  M.  Reg.  v.  Vlegg. 
Cr.Ap.Ct.  Ir.    212. 

By  Finding. — The  prisoner's  child  found 
six  sovereigns  in  the  street,  which  she 
brought  to  the  prisoner.  The  latter 
counted  it,  and  told  some  bystanders  that 
the  child  had  found  a  sovereign,  and 
offered  to  treat  them.  The  prisoner  and 
the  cliild  then  went  down  the  street  to  the 
place  where  the  child  had  found  the 
money,  and  found  a  half-sovereign  and  a 
bag.  Two  hours  afterwards  the  owner 
made  hue-and-cry  in  the  vicinity.  On  the 
same  evening  the  prisoner  was  told  that  a 
woman  had  lost  money ;  the  prisoner  told 
her  informant  to  mind  her  own  business, 
and  gave  her  half  a  sovereign  for  herself. 
Prisoner  admitted,  on  arrest,  that  she  had 
got  the  money  from  the  child  :  Held,  that 
these  facts  did  not  warrant  a  conviction 
for  larceny,  as  there  was  nothing  to  show 
that  at  the  time  of  the  finding  the  prisoner 
had  reason  to  think  that  the  owner  could 
be  found  (Fitzgerald,  J.,  Pigot,  C.B.,  and 
Fitzgerald,  B.,  dissentient ibus).  Reg.  v. 
ClytS;,  discussed.  Reg.  v.  Deaves.  Cr. 
Ap.Ct.  Ir.    227. 

Ccnitinuoiis  Act — 24  Sf  25  Vict.  c.  96,  s.  6. — By 
means  of  a  secret  junction  pipe  with  the 
main  of  a  gas  company  a  mill  was  sup- 
plied with  gas,  whicn  did  not  pass  through 
the  gas  meter,  and  which  was  consumed 
without  being  paid  for.  This  continued 
to  be  done  for  some  years :  Held,  on  an 
indictment  for  stealing  1000  cubic  feet  of 
gas  on  a  particular  oay,  the  entire  evi- 
dence might  be  given,  as  there  was  one 
continuous  act  of  stealing  all  the  time; 
and  that  the  24  &  25  Yict.  c.  96,  as  to  the 
prosecutor's  electing  on  three  separate 
takings  within  six  months  did  not  apply* 
Reg.  V.  Firth,    Cr  Ap.Ct.    234. 
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Wdt  of  regtUuilcn  —  Larceny — Jv/riadiction 
of  (fowrt  of  Queen's  Bench— 24  ^  25  Vict.  \ 
c.  96, 8, 100. — ^The  jurisdiction  of  the  Court 
of  Queen's  Bench  to  issue  writs  of  restitu- 
tion in  respect  of  property  stolen  was 
limited  to  cases  where  an  appeal  of  robbery 
had  been  made,  and  since  the  abolition  of 
appeals  of  robbery  no  longer  exists.  The 
enect  of  the  enactment  of  the  21  Hen.  8, 
c.  11,  that  the  owner  "  shaU  be  restored 
to  the  property  "  stolen  from  him,  and  of 
the  similar  enactments  in  7  &  8  Geo.  4, 
c.  29,  8.  57,  and  24  &  25  Vict.  c.  96,  s.  100, 
is  merely  to  vest  in  him  the  right  to  the 
stolen  property,  leaving  him  to  oring  his 
action  or  to  pursue  the  remedies  pomted 
out  by  those  enactments.  Walker  v.  The 
Mayor  of  London.     Q.B.    280. 

Berva/nt — Appn'oprlation  of  money  to  his  own 
use — Intent— -Mxmej  was  given  to  the  pri- 
soner for  the  purpose  of  paying  turnpike 
tolls  at  two  gates  on  his  journey.  Twelve 
days  afterwards,  on  being  askea  if  he  had 
paid  the  toll  at  one  of  the  gates,  the  pri- 
soner said  he  had  not — that  he  had  gone 
by  a  parish  road  which  only  crossed  the 
road  at  that  gate,  and  so  no  toll  was  pay- 
able there,  and  that  he  had  spent  the 
money  on  beer  for  himself  and  his  mates. 
The  prisoner  having  been  convicted  of 
larceny  of  the  money,  but  it  not  appearing 
on  a  case  reserved  as  to  whether  the  facts 
proved  a  larceny  that  the  question  of  felo- 
nious intention  had  been  distinctly  left  to 
the  jury,  this  court  quashed  the  conviction. 
Reg.  V.  Beerviig.    Cr.Ap.Ct.    298. 

Obtaining  money  under  infl/tience  of  a  threai 
— Mock  a/udion. — A  woman  went  into  a 
mock  auction  room,  where  the  prisoner 
professed  to  act  as  auctioneer.  Some  cloth 
was  put  up  by  auction,  for  which  a  person 
in  tne  room  bid  25«.  A  man  standing 
between  the  woman  and  the  door  said  to 
the  prisoner  that  she  had  bid  268.  for  it, 
upon  which  the  prisoner  knocked  it  down 
to  the  woman.  She  said  she  had  not  bid 
for  it,  and  would  not  pay  for  it,  and 
turned  to  go  out.  The  prisoner  said  she 
must  pay  for  it  before  she  would  be  allowed 
to  go  out,  and  she  was  prevented  from 
going  out.  She  then  paid  268.  to  the 
prisoner  because  she  was  afraid,  and  left 
with  the  cloth :  Held,  that  these  facts 
were  sufficient  to  sustain  a  conviction  for 
larceny.  Beg.y.MacGrath.  Cr.Ap.Ct.  347. 

Indictment — Election — GontvjMWus  taking — 
24  ^  25  Vict.  c.  96,  s.  6. — ^An  indictment 
charged  an  assistant  to  a  photographer 


with  stealing  on  a  certain  day  divers 
articles  belon^ng  to  his  employer.  It  did 
not  appear  when  the  articles  were  taken, 
whether  at  one  or  more  times,  but  only 
that  they  were  found  in  the  prisoners 
possession  on  the  17th  of  January,  1870, 
and  that  one  particular  article  could  not 
have  been  taken  before  March,  1868 : 
Held  that  this  was  not  a  case  in  which 
the  prosecutor  should  be  put  to  elect  upon 
which  articles  to  proceed  under  24  &, 
25  Vict.  c.  96,  s.  b.  Reg.  v.  Henwood. 
Cr.Ap.Ct.    526. 

Taking  under  claim  of  right — Question  for 
the  jury. — Upon  an  indictment  for  larceny, 
it  appeared  that  the  prisoner  bad  been 
intrusted  by  the  wife  or  the  prosecutor  to 
repair  an  umbrella.  After  the  repairs 
were  finished,  and  it  had  been  returned  to 
the  prosecutor's  wife,  a  dispute  arose  as  to 
the  bargain  made.  The  prisoner  there- 
upon carried  away  the  umbrella  as  a  secu- 
rity for  the  amount  alleged  by  him  to  be 
due  for  repairing  it :  Held  that,  if  the  jury 
were  of  opinion  that  the  taking  by  the 
prisoner  was  an  honest  assertion  of  his 
right,  they  were  to  find  him  not  guilty ; 
but  if  it  was  only  a  colourable  pretence  to 
obtain  possession,  then  to  convict  him. 
Reg.  V.  Wade.    Blackburn,  J.     549. 

Birds  fe^'CB  naturce — Indictm^it — Evidence. — 
The  prisoner  waa  indicted  for  stealing  one 
dead  partridge,  and  the  proof  was  that  the 
partridge  was  wounded,  but  was  picked 
up  or  caught  by  the  prisoner  while  it  was 
alive,  but  in  a  dying  state  :  Held,  tiiat  the 
indictment  was  not  proved.  Reg.  v.  Roe. 
Cr.Ap.Ct.    554. 

Oyster  bed  in  a  tidal  river — Proof  ofsepa/rale 
fishery. — In  support  of  an  indictment  for 
stealing  oysters  in  a  tidal  river,  it  is  suffi- 
cient to  prove  ownership  by  oral  evidence, 
as,  e.g.,  that  the  prosecutor  and  his  father, 
for  forty-five  years  since  1815,  had  exer- 
cised the  exclusive  right  of  oyster  fishing 
in  the  Iocias  in  quo,  and  that  in  1846  an 
action  had  been  Drought  to  try  the  right, 
and  the  verdict  given  in  favour  of  the  pro- 
secutor. Reg.  y.  Downing.  Cr.Ap.Ct.  580. 

Bailee — Deposit  or  sale — Fraudulent  conver^ 
«ian— 24  ^  25  Vict.  c.  96,  s.  3.— A.  de- 
livered two  brooches  to  the  prisoner  to 
sell  for  him  at  200Z.  for  one,  and  115Z.  for 
the  other,  and  the  prisoner  was  to  have 
them  for  a  week  for  that  purpose ;  but  two 
or  three  days*  grace  might  be  allowed. 
A^r  ten  days  had  elapsed,  the  prisoner 
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sold  them,  with  other  jewellery,  for  250i., 
but  arranged  with  the  yeiidee  that  he 
might  redeem  the  brooches  for  1101.  before 
September :  Held,  that  this  amounted  to 
a  fraudulent  conversion  of  the  brooches  to 
his  own  use  by  a  bailee  within  24  &  25 
Vict.  c.  96,  s.  3.  Beg.  v.  Henderson.  Cr. 
Ap.Ct.    593. 

Obtaining  property  by  a  trick. — ^The  prosecu- 
tor mot  a  man  and  walked  with  him. 
Daring  the  walk  the  man  picked  up  a  purse 
which  he  said  he  had  found,  and  that  it 
was  dropped  by  the  prisoner.  He  then 
gave  it  to  the  prisoner,  who  opened  it,  and 
there  appeared  to  be  about  40Z.  in  gold  in 
it.  The  prisoner  appeared  grateful,  and 
said  he  would  reward  the  man  and  the 
prosecutor  for  restoring  it.  The  three 
then  went  to  a  public-house  and  had  some 
drink.  Prisoner  then  showed  some  money 
and  said,  if  the  man  would  let  him  have 
10^.,  and  let  him  go  out  of  his  sight,  he 
would  not  say  what  he  would  give  him. 
The  man  handed  what  seemed  to  be  101. 
in  money,  and  the  prisoner  and  prosecutor 
then  went  out  together.  They  returned, 
and  prisoner  appeared  to  give  the  lOL 
back  and  bl.  more.  FriBoner  then  said  he 
would  do  the  same  for  the  prosecutor,  and 
by  that  means  obtained  3/.  in  gold  and 
the  prosecutor's  watch  and  chain  from 
him.  The  prisoner  and  the  man  then  left 
the  public-nouse,  and  made  off  with  the 
SI.  and  the  watch  and  chain.  At  the  trial, 
the  prosecutor  said  he  banded  the  SI.  and 
the  watch  and  chain  to  the  men  in  terror, 
being  afmid  tbey  would  do  something  to 
him,  and  not  expecting  they  would  give  him 
t>l. :  Held,  that  the  prisoner  was  properly 
convicted  of  larceny  upon  this  evidence. 
Beg.  V.  Hcizell.    Gr.Ap.Ct.     597. 

LUNATIC. 

Bereioitig  into  an  unlicensed  Iwiwe — 8  8f  9 
Vict.  c.  1(X),  8.  90. — C.  was  placed  in  the 
house  of  a  medical  man  as  an  invalid ;  the 
house  not  being  licensed,  or  registered  for 
the  reception  of  lunatic  patients.  C.'s 
mind  w»us  quite  imbecile,  from  natural 
causes,  aggravated  by  intemperance,  and 
he  allowed  himself  to  be  kept  in  a  state  of 
revolting  filthiness  ;  but  it  did  not  appear 
that  he  laboured  under  any  delusion  or 
mental  aberration,  nor  was  he  subject  to 
fits  of  frenzy  or  violence :  Held  that  C. 
was  a  lunatic  witliin  the  meaning  of  8  &  9 
Vict.  c.  100,  s.  90,  and  that  the  medical 
man  was  liable  to  the  charge  of  receiving 
G.  to  board  and  lodge  in  an  unlicensed 
house.    Beg,  v.  8Jw/u).    Gr .Ap.Ct.    109. 


MALICIOUS  INJURY. 

To  trees — Damage  exceeding  hi, — 24-  Sf  25 
Vici,  c.  95,  s.  32.— Under  the  24&  25  Vict. 
c.  95,  s.  32,  which  makes  it  an  indictable 
offence  to  steal,  or  cut,  <&c.,  or  damage  any 
tree,  &c.,  where  the  value  of  the  articles 
stolen,  or  the  injuxy  done,  shall  exceed  5Z., 
the  respective  values  of  several  trees,  or 
of  the  damage  thereto,  may  be  added  to 
make  up  the  hi.,  in  case  the  trees  were  cut 
down,  or  the  damage  done  as  part  of  one 
continuous  transaction.  Beg.  v.  SliepJierd, 
Cr.  Ap.Ct.     119. 

MALICIOUSLY  WOUNDING. 

Inflicting  grievous  bodily  Jiarm — Common 
assault, — Upon  an  indictment  under  24 
&  25  Vict.  c.  100,  s.  20,  for  unlawfully  and 
maliciously  wounding  or  inflicting  grievous 
bodily  harm,  a  verdict  for  a  common  assault 
may  ue  returned.  Beg.  v.  Ta/ylor,  Beg,  v. 
Caniaell  and  Dunn.    261,  263. 


MANSLAUGHTER. 

Evidence. — ^The  prisoner  was  charged  with 
manslaughter.  The  evidence  showed  that 
the  prisoner  had  struck  the  deceased  twice 
with  a  heiivy  stick,  that  he  had  afterwards 
left  him  asleep  by  the  side  of  a  small  fire 
in  a  country  oy-lane  during  the  whole  of 
a  frosty  night  in  January,  and  the  next 
morning,  finding  him  just  alive,  put  him 
under  some  straw  in  a  bam,  where  his 
body  was  found  some  months  after.  The 
jury  were  directed  that  if  the  death  of  the 
deceased  had  resulted  from  the  beating,- 
or  from  the  exposure  during  the  night  m 
question,  such  exposure  being  the  result 
of  the  prisoner's  criminal  negligence,  or 
from  the  prisoner  leaving  the  boy  under 
the  straw  ill,  but  not  dead,  the  prisoner 
was  guilty  of  manslaughter.  Beg.  v.  Mar' 
tin.     Bylcs,  J.     136. 

Foreigner — British  Ship — Jurisdiction.  —  A 
foreigner,  one  of  the  crew  of  a  British 
ship,  committed  manslaughter  on  board  a 
British  ship  while  it  was  in  a  tidal  river 
in  the  empire  of  France.  The  ship  was 
in  a  part  of  the  river  where  the  tide  ebbs 
and  flows,  and  where  ^reat  ships  go: 
Held,  that  the  Central  Criminal  C<^urt  had 
jurisdiction  to  try  the  ofiender.  Beg.  v. 
Andei'son.    Cr.Ap.Ct.     198. 

Indictment — Act  of  omission — Private  servant 
— Trairvwa/y  crossiivg  turnpike  road. — In  an 
indictment  for   manslaughter  it   is    not 
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necessary  that  the  indictment  should  spe- 
cifically charge  that  it  was  by  an  act  of 
omission.  The  prisoner,  as  the  private 
servant  of  B.,  tne  owner  of  a  tramway 
crossing  a  public  road,  was  entrusted  to 
watch  it.  While  he  was  absent  from  his 
duty  an  accident  happened,  and  C.  was 
killed  The  private  Act  did  not  require  B. 
to  watch  the  tramway :  Held  that  there 
was  no  duty  between  B.  and  the  public, 
and,  therefore,  that  the  prisoner  was  not 

fuilty    of    negligence.      Reg,    v.   Smith. 
lUsh,  J,    210. 

Correction  of  child  hufcUlier. — An  infant,  two 
years  and  a  half  old,  is  not  capable  of 
appreciating  correction ;  a  father,  therefore, 
is  not  justified  in  correcting  it,  and  if  the 
infant  dies  owine  to  such  correction,  the 
father  is  guilty  m  manslaughter.  Beg.  v. 
Qriffi/n.    Martm,  B.    402. 

Contributory  negli-gence  hy  deceased, — If  a 
man  undertakes  to  drive  another  in  a 
vehicle,  he  is  bound  to  exercise  proper 
care  in  regard  to  the  safety  of  the  man 
under  his  charge;  and  if  by  culpably 
negligent  driving  he  causes  the  death  of 
the  other,  he  will  be  guilty  of  manslaughter . 
But  he  cannot  be  found  guilty  of  man- 
slaughter if  the  deceased  nimself  inter- 
fered in  the  management  of  the  horse, 
and  thereby  assisted  in  bringing  about 
the  accident.  Even  if  the  doctrine  of 
contributary  negligence  applies  to  criminal 
cases  (as  to  which  point — qucfire  ?)  yet 
there  is  no  contributory  negligence  on 
the  port  of  anyone  in  merely  getting  into 
a  vehicle  and  allowing  himself  to  be  driven, 
although  the  driver  be  perceptibly  drunk. 
Beg.  V.  Jones.    Lush,  J.    544. 


MASTER  AND  WORKMAN. 

Forcing  workmen  to  leave  employment — 
Conspiracy.    825. 


MISDEMEANOUR. 

Previous  conviction  for  felony. — It  is  not  com- 
petent for  a  prosecutor  m  an  indictment 
for  misdemeanour  to  charge  a  previous 
conviption  of  the  accused  for  felony,  and 
support  that  charge  by  such  evidence  as 
is  authorised  by  24&  25  Vict,  c.  96,  s.  116: 
{Reg.  V.  Sunittwrsy  19  L.  T.  N.  S.  799,  Or. 
Gas.  R.;  3  W.  N.  34.)  When  a  conviction 
founded  on  such  an  indictment  comes 
before  this  Court,  such  conviction  must 
be  quashed,  as  the  Court  has  no  power  to 


amend  the  indictment.    Beg.  v.  Garland. 
Cr.Ap.Ct.    224. 

Previous  conviction — Penal  servitude.   248. 

MURDER. 

Conspiracy  to  libei'ate  a  prisoner — Acts  of  that 
prisoner.— A.  number  of  persons  were 
charged  with  murder  committed  by  an 
act  done  in  the  course  of  a  conspiracy  for 
the  purpose  of  liberating  a  prisoner,  of 
whicn  conspiracy  he  was  cognisant :  Held, 
that  acts  of  that  prisoner,  within  the 
prison,  and  articles  found  upon  him,  were 
admissible  in  evidence  against  the  persons 
so  charged.  Reg.  v.  Desmond  ana  others. 
Cockbum,  O.J.    Bramwell,  B.    146. 

Shooting — Intent  to  kiU — Evidence. — Where 
a  person  fires  at  another  a  firearm  knowing 
it  to  be  loaded,  and  therefore  intending 
either  to  kill  or  to  do  grievous  bodily 
harm,  if  death  ensues  the  crime  is  murder; 
and  if  in  such  case  the  person  who  fires 
the  weapon,  though  he  does  not  know  that 
it  is  loaded,  has  taken  no  care  to  ascertain, 
it  is  manslaughter.  Reg.  v.  Cainphell. 
Keating,  J.     323. 

Provocation — MansUmghter. — Whenaperson 
has  killed  another  with  a  deadly  weapon, 
even  upon  sudden  passion,  the  question  as 
to  the  sufficiency  of  provocation  to  reduce 
the  Clime  to  manslaughter  is  not  merely 
whether  there  was  passion  in  point  of  fact, 
but  whether  there  was  such  provocation 
as  might  naturally  kindle  ungovernable 
passion  in  the  mind  of  any  ordinary  and 
reasonable  man.  Such  provocation  must 
be  something  serious — as  a  blow  ;  and 
mere  words,  or  gestures,  not  accompanied 
with  anything  of  such  a  serious  character, 
will  not,  in  point  of  law,  be  sufficient  to 
reduce  the  crime  to  manslaughter.  Where 
there  is  the  intention  to  kill  (as  shown  by 
the  use  of  a  deadly  weapon,  and  the  infiic- 
tion  of  a  fatal  blow  in  a  mortal  part),  and 
there  is  absence  of  such  serious  provoca- 
tion as  might  naturally  kindle  ungovern- 
able passion  in  the  mind  of  a  reasonable 
man,  the  crime  is  murder,  Reg.  v.  Welsh. 
Keating,  J.     336. 

Evidence — XTse  of  deadly  weapon — Intent  to 
kill — D(fe7ic€  on  tlie  grouna  of  insanity  or 
homicidal  immClse. — On  an  indictment  for 
murder,  it  bemg  proved  that  the  prisoner,  a 
soldier,  shot  his  officer  through  the  head,  the 
only  evidence  for  the  defence  being  that  the 
act  was  sudden,  without  apparent  motive, 
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and  that  he  had  been  addicted  to  drink, 
and  had  been  suffering  under  depression : 
Held,  that  that  this  was  not  enough  to 
raise  the  defence  of  insanity ;  that  the  sole 
question  was,  whether  the  prisoner  fired 
tne  gun  intending  to  kill,  and  that  his  ex- 
pressions soon  after  the  act  were  evidence 
of  this,  and  that  alleged  inadequacy  of 
motive  was  immaterial,  the  question  being 
not  motive  but  intent.  Beg,  v.  Dixon. 
Cr.Ap.Ot.    341. 

Implied  Tnallce — Provocation — Receimng  a 
blow. — If  a  man,  after  receiving  a  blow, 
feigns  a  reconciliation,  and,  after  the  lapse 
of  a  few  minutes,  invites  a  renewal  of  the 
aggression,  with  intent  to  use  a  deadly 
weapon,  and,  on  such  renewal,  uses  such 
weapon  with  deadly  effect,  there  is  evi- 
dence of  implied  malice  to  sustain  the 
charge  of  murder.  But  if,  after  such  re- 
conciliation, the  aggressor  renews  the  con- 
test, or  attempts  to  do  so,  and  the  other, 
having  a  deadly  weapon  about  him,  on 
such  sudden  renewal  of  the  provocation, 
uses  it  without  previous  intent  to  do  so, 
there  is  evidence  which  may  reduce  the 
crime  to  manslaughter.  Beg.  v.  SeUen. 
Hannen,  J.     674. 


MUTINY. 

Pmiaf  —  Confinemnit  —  BevoU  —  Merchant 
Shipping  Act,  1854  (17  i'  18  Vict.  c.  104, 
part  3,  88.  17, 18). — Where  an  indictment 
contains  counts  for  offences  within  the 
Admiralty  jurisdiction,  and  others  for 
offences  on  the  high  seas,  the  prosecution 
will  not  be  put  to  their  election  as  to  which 
set  of  counts  they  will  proceed  upon.  In 
an  indictment  for  confining  a  captain  of  a 
ship,  "  constructive  "  confinement  will 
satisfy  the  reauirements  of  the  statute, 
and  this  will  oe  supported  by  evidence 
that,  although  no  force  was  used,  the  cap- 
tain was  restrained  by  the  presence  and 
gestures  of  the  prisoners,  and  deprived  of 
his  lawful  command,  and  compelled  to 
remain  in  certain  parts  of  the  vessel.  The 
Merchant  Shipping  Act  (17  &  18  Vict, 
c.  104,  part  3,  ss.  17,  18)  does  not  apply  to 
cases  where  acts  of  violence  towards  the 
officers,  and  deprivation  of  the  captain's 
command  take  place.  Beg.  v.  Jones  wnd 
others.     Bovill,  C.J.     393. 


NIGHT  POACHING. 

(^66  GaMB.) 


NUISANCE. 

Obstruction  of  footway — NaMire  of  obstruction 
— StaitUable  authorit-y — Reasonable  time — 
Eoidence. — On  an  indictment  for  a  nui- 
sance in  a  highway,  by  putting  and  keep- 
ing steps  on  the  footpath  on  account  of  a 
dinerence  of  level,  the  defence  set  up  being 
an  authority  given  by  a  local  act  to  make 
certain  alterations:  Held,  that  it  was, 
nevertheless,  a  question  for  the  jury 
whether,  under  all  the  circumstances,  the 
alterations  had  been  carried  out  with  rea- 
sonable care.  If  what  might  have  been 
excused  as  temporary  had  been  kept  up 
an  unreasonable  time,  the  defence  ceased : 
Held,  also,  that  the  lapse  of  time,  the 
nature  of  the  obstruction,  and  the  other 
circumstances  attending  it,  were  sufficient 
evidence  as  to  the  unreasonableness  of  the 
time.    Beg.v.Bwrt.    Q.B.     399. 

OBSCENE  PUBLICATIONS. 

20  ^  21  Vi<it.  c.  83,  8.1  —  Seizure  of  obscene 
books — Intention  of  the  possessor — Order 
for  destruction  of  books. — ^When  an  Act  of 
Parliament  prohibits  a  certain  thing  from 
being  done,  it  is  no  answer  on  the  part  of 
the  person  who  wilfully  does  the  thing 
prohibited  that  he  had  no  improper  motive 
in  doing  it.  By  the  20  &  21  Vict.  c.  83 
(Sale  of  Obscene  Books,  Ac.,  Prevention 
Act),  8.  1,  it  is  enacted  that  it  shall  be 
lawful  for  any  two  justices  upon  informa- 
tion that  the  complainant  has  reason  to 
believe,  and  does  believe,  that  any  ob- 
scene books  are  kept  in  any  house  for 
the  purpose  of  sale,  and  that  one  or  more 
articles  of  the  like  character  have  been 
sold,  and  upon  the  justices  being  satisfied 
that  any  of  such  articles  are  of  such 
a  character  and  description  that  the  pub- 
lication of  them  would  be  a  misdemea- 
nor, and  proper  to  be  prosecuted  as  such, 
to  give  authority  by  warrant  to  a  con- 
stable to  enter  into  such  house,  and  to 
search  for  and  seize  all  such  books,  and  to 
carry  them  before  such  justices,  who  are 
to  summon  the  occupier  of  the  house  to 
show  cause  why  the  articles  seized  should 
not  be  destroyed;  and  upon  the  hearing 
power  is  given  to  the  justices  to  order 
such  articles  to  be  destroyed  accordingly. 
The  appellant  was  proceeded  against  under 
the  Act  for  having  in  his  possession  a 
number  of  copies  of  a  book  called  "  The 
Confessional  Unmasked,"  and  the  justices, 
upon  the  hearing,  ordered  that  the  copies 
seized  should  be  destroyed.  Upon  appeal 
against  this  order  to  the  quarter  sessions, 


kciv 


tllDfi^. 


the  Becorder  quashed  the  order,  subject 
to  a  case  for  the  opiuion  of  the  Queen^s 
Bench,  which  stated,  "  About  one-half  of 
the,  pamphlet  relates  to  casuistical  and 
controversial  questions  which  are  not  ob- 
scene, but  the  greater  half  of  the  pamphlet 
is  obscene  in  fact,  as  containing  passages 
which  relate  to  impure  and  filthy  acts, 
words,  and  ideas.  The  appellant  did  not 
keep  or  sell  the  said  pamphlet  for  the  sake 
of  gain,  nor  to  prejudice  good  morals, 
though  the  indiscriminate  sale  and  circu- 
lation of  them  is  calculated  to  hare  that 
effect ;  but  he  kept  and  sold  the  pamphlet 
as  a  member  of  tne  '  Protestant  JSlectoral 
Union,'  to  promote  the  objects  of  that 
society,  and  to  expose  what  he  deems  to 
be  errors  of  the  Church  of  Rome,  and  par- 
ticularly the  immorality  of  the  confes- 
sional. I  was  of  opinion  that,  under  the 
circumstances,  the  sale  and  distribution  of 
the  pamphlets  would  not  be  a  misdemea- 
nor, nor  be  proper  to  be  prosecuted  as 
such,  and,  accordmgly,  that  the  possession 
of  them  by  the  appellant  was  not  unlawful 
within  the  meaning  of  the  statute.  I  there- 
fore quashed  the  order  made  by  the  said 
justices,  and  directed  the  pamphlets  seized 
to  be  returned  to  the  appellant: "  Held, 
that  the  Becorder  was  wrong,  for  that  the 
sale  of  an  obscene  book — one  calculated  to 
corrupt  the  minds  and  morals  of  those 
into  whose  hands  it  may  come — ^is  an  in- 
dictable misdemeanor,  even  though  a  good 
ulterior  object  was  intended  to  be  served 
by  such  sale.  Rftj,  v.  Hicklin  aiid  aaotlter 
(Justices  of  Wolvarhamptoii)  (resps.)  Q.B. 
19. 

PENAL  SEBVITUDE. 

Misdeifieanar — Previous  conviction — 27  Sf  28 
Vict.  c.  47,  8.  2. — The  prisoner  was  con- 
victed of  the  misdemeanor  of  having  in- 
flicted grievous  bodily  harm  on  a  police- 
man. After  verdict,  it  api)eared  from 
inquiry  made  by  the  Court  that  the  pri- 
soner had  been  previously  convicted  of 
felony,  but  the  indictment  contained  no 
charge  or  allegation  of  such  previous  con- 
viction. The  prisoner  was  sentenced  to 
five  years*  penal  servitude :  Held,  that  the 
sentence  was  not  illegal,  as  bein^  contrary 
to  the  27  &  28  Vict.  c.  47,  s.  2,  which  enacts 
that  when  any  person  shall,  on  indictment, 
be    convicted    of    any  crime    or  offence 

Eunishable  with  penal  servitude,  after 
aving  been  previously  convicted  of  felony, 
the  least  sentence  of  penal  servitude  that 
can  be  awarded  shall  be  seven  years.  Reg. 
V.  Summers.    Cr.Ap.Ot.    248. 


PBBSONATION. 

Board  of  guardians — False  personation  of  a 
voter— 1*4  ^  15  Vkt.  c.  105,  s.  3.— It  is  not 
an  offence  under  sect.  3  of  the  14  <fe  15 
Vict.  c.  105,  to  personate  a  voter  who  is 
dead.  A.  B.  was  on  the  rate-book,  and 
entitled  to  vote  for  the  election  of  a  poor- 
law  guardian,  but  he  died  before  the 
election.  C.  D.  filled  up  the  voting  paper 
of  A.  B.  after  his  death,  and  deUvered  it 
to  the  proper  officer :  Held  (upon  a  proper 
construction  of  sect.  3  of  the  14  &  15  Vict, 
c.  105),  that  he  did  not  "  personate  any 
person  entitled  to  vote  at  such  election.  * 
Whiiehy  (app.)  v.  ChappeU  (resp.)  Q.B. 
307. 

Indict)nent  under  2  Will.  ^  c.  53,  ».  49,  for 
falsely  personating  a  soldier  entitled  to 
prize  money. — On  an  indictment  under  the 
2  Will.  4,  c.  53,  s.  4'.^,  which  enacts  that 
any  person  who  shall  knowingly  and 
wilfully  personate  or  falsely  assume  the 
name  or  character  of  a  soldier  entitled 
to  prize  money,  or  knowingly  aid  or  assist 
anyone  in  so  doing,  in  order  to  enable  him 
to  obtain  prize  money  due  to  any  other 
party,  shall  be  guilt}'  of  felony,  two  per- 
sons were  charged,  one  as  having  falsely 
personated  a  soldier  entitled  to  prize 
money,  and  the  other  as  an  accessat*y 
before  the  fact,  in  causing  and  procuring 
hira  to  commit  the  allegea  felony.  It  ap- 
peared that  the  former,  at  the  instigation 
of  the  other,  had  personated  the  soldier 
entitled  to  prize  money,  but  that  the  other 
had  represented  that  he  was  entitled  to 
the  prize  money;  and  the  defence  was 
that  ne  had  purchased  it  from  the  soldier, 
which  there  was  no  express  evidence  to 
disprove :  Held,  neverthless,  that  both 
were  guilty  upon  this  indictment.  Reg. 
V.  Lake  and  another.    Lush,  J.     333. 


PERJUBY. 

MiUcrlalify — Ftdse  Evidence — Alibi. — S.  was 
indicted  for  robbery  committed  on  April 
13,  at  8.45  p.m.,  and  the  prisoner,  a  witness 
to  prove  an  alibi  on  the  trial  of  that  indict- 
ment, swore  that  S.  was  in  a  house  at  a 
distant  place  at  that  time,  and  that  S.  had 
lodged  at  that  house  nearly  two  years,  and 
had  never  been  away  for  more  than  two 
or  three  nights  at  a  time  during  the  period. 
The  prisoner  was  indicted  for  perjury  on 
that  evidence,  and  convicted  on  the  assi^- 
ments  of  perjury,as  to  his  having  lodged  at 
the  house  for  two  years,  and  never  naving 
been  away  more  than  two  or  three  nights 
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at  a  time :'  Held,  that  the  evidence  on  these 
points  was  material  as  tending  to  induce 
the  jniy  to  give  greater  credit  to  the 
material  fact  of  S.  being  there  on  the  13th 
of  April  at  the  time  in  question.  Itefj.  v. 
Tysorn,     Cr.Ap.Ct.     1. 

Evidence — Affiliaiion  case  —  Smnmons. — On 
the  trial  of  an  indictment  for  perjury, 
committed  on  the  hearing  of  an  affiliation 
summons,  under  7  &  8  Vict.  c.  101,  a.  2, 
it  was  proved  that  an  information  was  duly 
made,  which  was  put  in  evidence  and  read, 
and  that  the  putative  father  appeared  at 
the  petty  sessions,  and  that  upon  the 
hearing  of  the  information  the  perjury 
assigned  was  committed.  The  summons 
was  not  produced,  nor  service  of  it  proved, 
but  in  all  other  respects  the  proceedings 
on  the  hearing  of  the  information  were 
proved  and  appeared  to  have  been  regular  : 
Meld,  that  it  was  not  necessary  that  the 
summons  should  have  been  produced  to 
sustain  a  conviction  for  penury  on  the 
above  evidence.  Reg.  v.  Smith,  Cr.Ap.Ct: 
10. 

Materiality. — At  the  trial  of  an  action  of 
trover  by  P.  against  prisoner  for  some 
steel,  the  defence  was  that  P.,  while  the 
steel  was  lying  at  a  railway  station,  sent 
for  it  and  signed  a  delivery  note  on  re- 
ceiving it,  and  then  sold  it  to  the  prisoner. 
The  prisoner,  a  witness,  swore  that  the 
name,  P.,  on  the  delivery  note  was  P.*s 
writing,  and  that  he  saw  him  write  it. 
Prisoner  was  indicted  for  perjury  upon 
this  evidence  and  found  guilty :  Held,  tnat 
the  signature  to  the  delivery  note  was 
material  evidence  in  the  action,  upon 
which  perjury  could  be  assigned.  Beg,  v. 
Naylor.     Cr.Ap.Ct.     13. 

Misdescription  of  justices  before  whom  per- 
jury is  alleged  to  ha/ve  been  convmiited — 
Ame^id/me^vt, — In  an  indictment,  perjury 
was  alleged  to  have  been  committed  on  the 
hearing  of  a  complaint  for  entering  land 
for  the  purpose  of  taking  game,  contrary 
to  the  Game  Act  (9  Geo.  4,  c.  69),  "  before 
L.  and  J.,  being  justices  in  and  for  the 
county  of  D.,  and  acting  fn  and  for  the 
borough  of  T.,  in  the  said  county."  In 
fact,  L.  and  J.  were  justices  for  the  borough 
only,  and  not  for  the  county :  Held,  that 
the  variance  was  amendable.  It  need  not 
appear  on  the  face  of  the  information  or 
complaint  in  writing  that  the  offence  was 
"  entering  land  for  the  purpose  of  taking 
game  there,"  in  order  to  give  the  justices 
jurisdiction  before  whom  perjury  is  alleged 


to  have  been  committed.    Reg.  v.  Westefi'^i. 
Cr.Ap.Ct.    93. 

Mato'laUtif. — On  the  trial  of  A.,  for  perjury, 
in  an  affidavit  made  by  him,  and  used  on 
the  taxation  of  costs,  the  signature  to  the 
affidavit  was  proved  to  be  in  A.'s  hand- 
writing, but  there  was  no  evidence  that 
A.  was  the  person  who  swore  to  the  truth 
of  the  affidavit.  The  defendant  was  then 
called  as  a  witness,  and  swore  that  the 
affidavit  was  used  before  the  taxing  master 
when  A.  was  present,  and  that  it  was  then 
publicly  said  that  it  was  A.'s  affidavit. 
The  defendant  was  then  indicted  for  per- 
jury committed  on  A.'s  trial,  and  the 
mdictment  alleged  that  it  was  a  material 
question  on  such  trial  whether  A.  was  so 
present  before  the  taxing  master,  and 
whether  the  affidavit  was  then  used  in 
A.'s  presence,  and  whether  it  was  then 
statea  publicly  that  the  affidavit  was  A.'s. 
The  defendant  having  been  found  guilty, 
it  was  held,  on  a  case  reserved,  that  tne 
above  questions  were  material  ones  on 
the  trial  of  A.  Beg.  v.  Alsop,  Cr.Ap.Ct. 
264. 

False  oath  at  cormnon  law — Affidamt  tmder 
BiUs  of  8ah  Act  (17  ^  18  Vict  c.  36).— A 
false  oath,  sworn  in  an  affidavit  for  the 
purpose  of  procuring  the  registration  of 
a  bill  of  sale  in  pursuance  of  the  17  &  18 
Vict.  c.  36,  is  a  misdemeanor  at  common 
law,  of  which  a  person  may  be  found 
guilty  upon  an  indictment  for  setting  out 
the  mcts,  and  concluding  with  the  usual 
averment  that  the  prisoner  committed 
"  wilful  and  corrupt  perjury,"  which  con- 
cluding words  maybe  rejected  as  surplus- 
age.   Beg.  V.  Hodgkiss.    Cr.Ap.Ct.    365. 

Information  under  the  b  ^  6  WiU,  4>  c.  60, 
8.  78,  /(w*  furious  riding— No  penalty  im- 
posed by  tlie  section. — ^The  prisoner  was 
mdicted  for  perjury  committed  by  him 
as  a  witness  on  an  information  oefore 
justices  against  A.  B.  for  furiously  riding, 
contrary  to  sect.  78  of  the  5  &  6  Will.  4, 
c.  50  (Highway  Act) :  Held,  that,  as  that 
section  gives  the  justices  no  jurisdiction 
to  impose  any  penalty  for  funous  riding, 
the  prisoner  md  not  commit  the  offence 
of  perjury.     Beg.  v.  Bacon.     Kelly,  C.B. 

Affili^ion  sumvnions — Jurisdiction  of  justices 
—7^8  Vict.  c.  101,  s.  2.— The  mother  of 
a  bastard  child,  bom  on  the  20th  of  March, 
1868,  laid  an  information  before  a  justice 
on  the  18th  of  April,  1868,  against  the 
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defendant,  fche  putative  father,  under  7  A 
8  Vict.  c.  101,  8.  2.  A  summons  was 
issued  on  the  same  day,  but  never  served, 
as  the  defendant  could  not  be  found  bj 
the  process-server  to  whom  the  summons 
was  given.  On  the  14th  of  January,  1870, 
about  a  fortnight  after  the  mother  had 
found  out  the  defendant's  address,  she 
applied  for  and  obtained  another  sum- 
mons, which  was  served  on  the  defendant, 
and  he  appeared  thereto,  and,  being  ex- 
amined on  oath,  committed  the  perjury 
assigned :  Held,  that  the  justices  had  juris- 
diction to  hear  the  complaint,  although  at 
the  time  of  service  of  the  summons  more 
than  twelve  months  had  elapsed  from 
the  birth  of  the  child.  Bog.  v.  Chugg. 
Cr.Ap.Ct.    568. 

Answers  he/ore  Commiss toilers  undefi'  tlie  Cor- 
rupt  ProA'tices  "Prevention  Acf,  1863  (26 
VU.  c,  29),  s.  7.— The  26  Vict.  c.  29,  s.  7, 
enacts  in  a  proviso  that  no  statement 
made  by  any  person  in  answer  to  any 
question  put  by  or  before  an  election 
committee  or  commissioners  appointed  to 
inquire  into  corrupt  practices  at  elections 
shall,  except  in  cases  of  indictments  for 
perjury,  be  admissible  in  evidence :  Held, 
that  the  exception  was  restricted  to  in- 
dictments for  perjury  committed  before 
the  election  committee  or  commissioners, 
and  that  true  answers  before  such  com- 
missioners could  not  be  used  against  the 
witness  to  support  an  indictment  for  per- 
jury committed  before  another  tribunal, 
such  as  an  inquiry  into  the  validity  of  an 
election  before  a  judge.  Beg.  v.  Buttle. 
Or.Ap.Ct.    666. 

Power  of  judge  to  amend  mdidment — 14  ^15 
Vict.  c.  100,  s,  1 — Where  the  indictment 
stated  that  the  prisoner  had  committed 
perjury  at  the  hearing  of  a  summons  be- 
fore the  magistrates  charging  a  woman 
with  being  "  drunk,"  whereas  the  summons 
was  really  for  being  "  drunk  and  dis- 
orderly," the  Court  held  that  it  had 
power  under  14  &  15  Vict.  c.  100,  s.  1,  to 
amend  the  indictment  by  adding  the 
words  **  and  disorderly."  Meg.  v.  Tymms. 
Lush,  J.     645. 

Indictment. — ^An  indictment  for  perjury  com- 
mitted  at  quarter  sessions  alleged  "that 
at,"  &c.,  "a  certain  indictment  for  mis- 
demeanor, in  which  A.  was  prosecutor  and 
B.  and  G.  defendants,  came  on  to  be  tried 
in  due  form  of  law,  and  was  then  and  there 
tried  by  a  jury,  &c.,  upon  which  said  trial 
the  now  defendant  appeared  as  a  witness, 


and  was  then  duly  sworn  before  the 
justices,'*  &c.:  Held,  upon  an  objection 
that  the  court  before  which  the  perjury 
was  committed  had  no  jurisdiction,  be- 
cause the  indictment  did  not  show  the  mis- 
demeanor to  be  one  triable  at  quarter 
sessions,  that  the  indictment  sufficiently 
alleged  the  substance  of  the  offence 
charged  a^inst  the  now  defendant,  and 
that  the  court  had  competent  authority  to 
administer  the  oath.  Ber/.  v.  Thinning. 
Cr.Ap.Ct.    661. 

PIRACY. 

(See  Mutiny.) 

POACHING. 
{See  Game.) 

POLICE. 

Duty  of  ivtlii^e  wliere  a  charge  of  felony  is 
made. — The  plaintiff  purchased  a  ticket  at 
a  station  on  the  line  of  the  defendants,  a 
railway  company,  and  a  dispute  having 
arisen  as  to  tne  change  given  him  between 
the  plaintiff  and  the  clerk  who  gave  him 
the  ticket,  the  clerk  called  the  policeman 
on  duty  at  the  railway,  and  gave  the  plain- 
tiff into  custody  on  the  charge  of  attempt- 
ing to  steal  money  from  the  till .  The  charge 
being  afterwards  heard  and  dismissed  sa 
without  foundation :  Held,  in  an  action 
against  the  railway  company  for  illegal 
arrest  and  false  imprisonment,  that  there 
was  no  implied  authority  on  the  part  of 
the  clerk  to  give  any  nei-son  into  custody 
on  such  a  charge,  ana,  therefore  that  the 
defendants  were  not  liable  for  this  wrong- 
ful act  of  their  servant.  The  duty  of  the 
police  where  charges  of  felony  are  pre- 
ferred commented  on  and  explained.  Alleti 
V.  The  London  and  Sonth- Western  BaRway 
Company.     Q.B.     621. 

PRACTICE. 

Fees  of  the  Attorney-General — Error. — ^There 
is  no  legal  authority  for  the  fee  of  fifteen 
guineas  hitherto  demanded  by  the  Attor- 
ney-General for  perusal  and  consideration 
of  a  memorial  for  a  writ  of  error.  Qucere, 
may  the  Attorney-General  consider  an 
application  for  a  writ  of  error  made  to 
himself  in  person  as  in  England ;  or  is  he 
bound  to  wait  for  a  memorial  to  the  Lord 
Lieutenant  and  the  reference  to  him  of 
such  memorial?  Beg.  v.  OosteUo.  Q.B. 
Ir.    81. 
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IkposUionA  taken  ahroad-^Ahsenee  of  wU- 
7168869 — Merchant  Shipping  Act  (17  &•  18 
Vict,  c,  104),  8,  270. — Witnesses,  whose 
evidence  had  been  taken  abroad  by  the 
British  Yice-Gonsul  onder  the  17  &  18 
Yiot.  0.  104,  s.  270,  were  ofGloers  of  a 
British  sailing  vessel  whioh  was  stated, 
by  an  officer  of  the  Board  of  Trade,  from 
examination  of  official  records,  never  to 
have  been  in  this  country :  Held,  that  it 
was  sufficiently  proved  that  the  witnesses 
were  not  in  the  United  Kingdom,  and  the 
depositions  were  accordingly  admitted  in 
evidence.  Beg.Y.Cwmmg.  Willes,  J.  134. 

JiMTor  summoned  m  error,  hut  not  retwmed. 
— A  juror  was  summoned  in  error,  but 
not  returned  in  the  panel,  and  in  mistake 
was  sworn  to  try  a  case,  during  the  pro- 
gress of  which  these  facts  were  discovered. 
The  jury  were  discharged,  and  a  fresh  j ury 
"  «  constituted  by  taking  another  juryman  in 
the  place  of  the  one  who  had  served  in  error. 
Beg,  V.  Phillips,    The  Eeoorder.    142. 

Ajttorney  cMd  cUent — Privilege — Attorney  a 
ufitneeafor  ^osecution, — A  person,  the  real 
prosecutor  in  a  case,  had  communications 
with  her  attorney  in  reference  to  certain 
dealings  with  the  prisoner.  The  attorney 
was  called  as  a  witness  for  the  prosecu- 
tion: Held,  that  letters  written  by  the 
client  to  her  attorney  could  not  be  put  in 
evidence  by  the  prisoner's  counsel :  Held, 
also,  that  the  prosecutrix  and  her  at- 
torney might  be  cross-examined  in  re- 
ference to  any  privileged  communications 
as  to  which  tney  had  given  answers  to 
questions  addressed  to  them  by  the 
counsel  for  the  prosecution;  but  not  in 
respect  to  such  matters  about  whioh  the 
attorney  had  volunteered  information  un- 
asked: Held,  also,  that  matters  which 
transpired  during  interviews  at  which  the 
OTisoner  was  present  were  not  privileged. 
Beg.  V.  Levereon.    Gumey,  Q.O.    152. 

Offences  eotnmitted  by  public  servaaUs,  ^c, 
beyond  seas  —  Surevmary  jurisdiction  of 
magisirates — Tahmg  of  depositions, — ^By 
the  stats.  11  &  12  Will.  3,  c.  12,  and  42 
G^.  3,  c.  85,  offences  oommitted  by 
governors  of  colonies  and  others  in  the 
publie  service  in  places  beyond  seas  may 
be  ''prosecuted  or  inquirea  of,  and  heard 
and  determined  in  his  Majesty's  Court  of 
King's  Bench  here,  in  England,  either 
upoii  an  information  exhibited  by  his 
Majesty's  Attomev-General,  or  upon  an 
indictment  found.'  By  sect.  2  of  11  &  12 
Vict,  a  42|  "in  all  cases  of  crimeB  or 
VOL.  XI.  n 


ofienoes  committed  on  land  beyond  the 
seas  for  which  an  indictment  may  legally 
be  preferred  in  any  place  within  England 
or  Wales,"  anyone  or  more  of  the  justices 
for  the  place  in  which  the  person  charged 
resides  may  issue  a  warrant  to  apprehend 
and  have  him  brought  before  them  to 
answer  the  charge,  and  be  dealt  with  ac- 
cording to  law.  And  by  sects.  17  and  20 
the  justice  or  justices  may  bind  over  the 
witnesses  to  appear  at  the  next  ''court  of 
oyer  and  terminer,  or  gaol  delivery,  &o.," 
to  ^ve  evidence :  HeH,  that  these  pro- 
visions of  11  &  12  Vict.  c.  42,  applied  to 
proceedings  on  charges  under  11  &  12 
Will.  3,  c.  12,  and  42  Geo.  3,  c.  85,  and 
that  a  magistrate  of  the  county  within 
which  the  accused  person  resided  was 
bound  to  investigate  such  charges.  The 
Court  of  Queen's  Bench,  in  trying  offences 
under  11  &  12  WiQ.  3,  c.  12,  and  42  Geo. 
3,  c.  85,  is  included  within  the  general 
words  "  court  of  oyer  and  terminer "  in 
sect.  20  of  11  h  12  Yict.  c.  42.  Beg.  v. 
Eyre,    Q.B.    162. 

Qi'a^id  jwry — Witness — 3oidery». — A  mate- 
rial witness  refused  to  give  any  evidence 
whatever  to  the  grand  jury :  Held,  that 
the  grand  iury  could  not  read  the  deposi- 
tion of  su(m  witness  as  evidence  to  enable 
them  to  find  a  bill.  Bea,  v.  Bendle  amd 
(mother.    Channell,  B.    209. 

Writ  of  error — Misdemeanour — Jwrisdiction 
of  Lord  OhanceUor, — ^The  granting  of  a 
writ  of  error  is  part  of  the  prerogative  of 
the  Crown.  If,  therefore,  the  Attomey- 
Geneoral  of  England,  or  the  Lord  Lieu- 
tenant of  Ireland  rdhise  to  gnoit  it,  the 
Lord  Chancellor  has  no  jurisoSction  to  re- 
view that  decision.  Be  Pigott.  Ct.  of 
Ch.Ir.    31L 

Bestitwtion  of  stolen  goods — ^24  4"  24  Vict. 
0.  96,  8.  l(yl>— False  prefe»M5e«.— The  100th 
section  of  24  &  25  Vict.  c.  96  applies  to 
cases  of  false  pretences  as  well  as  felony ; 
and  the  fact  that  the  prisoner  parted  with 
the  goods  to  a  bond  Me  pawnee  will  not 
disentitle  the  original  owner  to  the  resti- 
tution of  the  goods.  Beg.  v.  StancUffe. 
Hayes,  J.    318. 

PostponoTnent  of  trial. — Even  upon  an  indict- 
ment recently  found  against  a  soldier  for 
murder,  and  removed  (under  the  recent 
Act)  into  the  Central  Criminal  Court  for 
the  purpose  of  a  more  speedy  trial,  on  an 
affidavit  by  the  prisoner's  attomev  (the 
case  being  of  reoent  oocurenoe)  that  he 


scviii 


IKDEZ. 


had  not  had  suffioient  time  to  prepare  for 
the  defence,  and  suggesting  the  possibility 
of  a  defence,  the  trial  was  postponed. 
Beg.  V.  ToAflar.    M.  Smith,  J.    340. 

Oonmction  for  felowy — Venire  de  novo— New 
trial — Access  ofjwry  to  newspapers — Jwris- 
cUcHon  of  Sv/preme  Gov/rt  of  New  South 
Wales — Irregularity  not  amoidvng  verdict 
— Remednf. — The  respondent  was  tried  for 
murder,  at  a  session  of  oyer  and  terminer 
and  gaol  delivery  in  New  South  Wales, 
and  was  convicted  and  sentenced  to  death. 
Afterwards  an  application  on  behalf  of  the 
prisoner  was  made  to  the  Supreme  Court 
of  the  colony,  sitting  vn  banco,  for  a  rule 
to  show  cause  why  a  venire  fa^das  de  novo 
should  not  issue  for  the  trial  of  the  pri- 
soner. On  further  affidavits  the  rule  was 
made  absolute,  and  it  was  also  ordered 
that  a  suggestion  should  be  made  on  the 
record  to  the  effect  that  after  the  jury 
had  been  empanelled,  and  before  verdict, 
the  jurors  were  allowed,  during  certain 
adjournments  of  the  court  for  the  night, 
by  the  officers  of  the  sheriff  having  charge 
of  them,  to  have  access  to  and  free  perusal 
of  certain  newspapers  containing  reports 
of  the  evidence  n*om  day  to  day ;  and  that 
the  last-mentioned  trial,  by  reason  of  the 
matters  so  suggested,  was  not  according 
to  law,  but  was  irregular  and  void.    This 

^  suggestion  was  followed  by  an  entry, 
purporting  to  be  an  order  that,  for  the 
cause  aforesaid,  the  judgment  on  the  said 
verdict  be  vacated,  and  that  the  sheriff 
cause  a  jury  anew  to  come:  Held  (re- 
versing the  judgment  of  the  Supreme 
Court  of  New  South  Wales),  that  the 
above  order  vacating  the  judgment  of  the 
verdict,  and  for  a  venire  fa>cias  de  novo  was 
invalid ;  First.  Because  this  was  substan- 
tially an  attempt  to  grant  a  new  trial  on 
the  ground  that  the  conviction  was  un- 
sati^actory  by  reason  of  irregularity  in 
the  conduct  of  the  trial,  and  the  discre- 
tion to  grant  new  trials  does  not  extend 
to  cases  of  felony:  {Beg.  v.  Bertrand, 
16  L. T.  Bep. N.S.  752, followed.)  Secondly. 
Because  tne  Supreme  Court  sitting  vn 
banco  had  not  jurisdiction  to  take  cogni- 
sance as  a  court  of  appeal  of  the  judgment 
pronounced  at  the  sessions  of  oyer  and 
terminer,  which  had  come  to  an  end  before 
the  session  in  banco  be^an.  Thirdly. 
Because  the  evidence  was  msufficient,  m 
that  on  mere  hearsay  information  it 
showed  only  possible  access  by  the  jury 
to  newspapers,  without  showing  that  the 
newspapers  contained  matter  tending  to 
influence  the   jury  improperly,   or  that 


they  were  ever  read  by  the  jnry.  The 
cases  in  which  a  verdict  upon  a  charge  of 
felony  has  been  held  to  be  a  nullity,  and  a 
venire  facias  de  novo  awarded,  have  been 
cases  of  defect  of  jurisdiction  in  respect 
of  time,  place,  or  person,  or  cases  of 
verdicts  so  insufficiently  expressed  or  so 
ambiguous  that  a  judgment  could  not  be 
founded  thereon ;  but  Uiere  is  no  authority 
for  holding  a  verdict  of  conviction  or 
acquittal  in  a  case  of  felony,  delivered 
before  a  competent  tribunal  m  due  form, 
to  be  a  nullity  by  reason  of  some  conduct 
on  the  part  of  the  jury  considered  un- 
satisfactory by  the  court.  If  irregpilarity 
occurs  in  the  conduct  of  a  trial  not  con- 
stituting a  ground  for  treating  the  verdict 
as  a  nullity,  the  remedy  to  prevent  a 
failure  of  justice  is  by  application  to  the 
authority,  with  whom  rests  the  discretion 
either  oi  executing  the  law  or  commuting 
the  sentence.  The  Attomey-Qeneral  for 
New  South  Walss  (app.)  v.  Michael  Murphy 
(resp.)    Priv.  C.    372. 

Bight  of  'proseador  to  appear  in  personr-- 
UonspiraAyy  to  cheat  ana  aefra/ad  the  public 
by  dfl-culation  of  a  false  prospectus. — In  a 
criminal  prosecution  it  is  not  competent  to 
the  prosecutor  to  appear  and  conduct  the 
case  in  person.  But  on  an  affidavit  that 
it  was  expected  that  counsel  would  be  in- 
structed the  trial  was  postponed.  On  an 
indictment  for  conspiracy  to  cheat  and 
defraud  the  public  by  means  of  the  circu- 
lation of  a  false  prospectus,  to  induce  them 
to  take  shares  in  a  worthless  company, 
the  doctrine  laid  down  by  Lord  EUen- 
borou^  as  to  conspiracy  in  Beg  v.  Beran- 
g&r  (3  M.  &  S.)  upheld  and  applied.  On 
such  an  indictment,  assuming  the  intent 
to  cheat  and  defraud,  defendants,  who 
were  parties  to  the  design,  are  liable  for 
any  of  the  overt  acts  done  by  the  others 
in  pursuance  of  such  common  desij^. 
And  the  overt  act  laid  being  the  making 
and  circulating  a  false  prospectus,  a  de- 
fendant, if  party  to  such  a  aesign,  might 
be  liable,  although  he  took  no  part  in 
drawing  the  prospectus,  and  though  he 
was  absent  at  the  time  it  was  circulated ; 
and,  therefore :  Held,  that  such  a  defendant 
was  not,  on  those  grounds,  entitled  to  ac- 

guittal,  as  distinguished  fh>m  the  others. 
Q  such  a  case,  the  company  being  formed 
for  the  purpose  of  taking  the  transfer  of  a 
business,  tne  prospectus  stating  that,  in 
the  opinion  of  the  directors  (who  included 
the  members  of  the  old  firm),  the  business 
was  such  as  would  secure  a  highly  remu- 
nerative return  to  the  shareholders ;  that 
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the  vendors  guaranteed  deficiencies  in  the 
assets  and  liabilities  transferred;  and  there 
being  no  proof  to  falsify  any  of  the  state- 
ments in  the  prospectus,  beyond  evidence 
that  at  the  time  of  the  transfer  there  was 
an  enormous  deficiency  in  the  trade  assets 
of  the  firm,  which,  however,  would,  upon 
estimates  (shown  to  have  been  honest  and 
reasonable),  have  been  in  time  made  up  by 
other  assets  and  by  the  partner's  private 
estates,  and  the  business  itself  being  ex- 
tremely lucrative,  and  indeed  of  enormous 
magnitude:  Held,  that  the  substantial 
question  would  be,  whether  the  defendants 
had  an  honest,  although  erroneous,  belief 
in  this  view  or  intended  to  cheat  and  de- 
fraud ;  and  that,  in  the  former  view,  they 
could  not  be  convicted,  as  the  essence  of 
the  charge  was  the  intent  to  cheat  and 
defraud.  Reg,  v.  Qu/mey  and  others,  Q.B. 
414. 

Abandoning  counts — Indldment, — The  first 
count  of  the  indictment  charged  prisoners 
under  the  9  Geo.  4,  c.  69,  s.  2,  with  being 
found  on  land  at  night,  armed  with  a  gun 
for  the  purpose  of  taking  game,  by  A.  and 
B.,  who  had  lawful  authority  to  apprehend 
them,  and  that,  A.  and  B.  being  about  to 
apprehend  them,  the  prisoners  with  a 
weapon  assaulted  and  wounded  A.  and  B. 
The  second  count  charged  an  unlawful 
wounding.  The  third  and  fourth  counts 
charged  a  common  assault.  At  the 
close  of  the  prosecution  the  counsel  for 
the  prosecution  abandoned  the  last  three 
counts,  and  elected  to  stand  on  the  first 
count.  The  jury  returned  a  verdict  of 
guilty  of  night  poaching  and  a  com- 
mon assault.  Upon  a  question  raised 
whether  the  prisoners  could  be  convicted 
of  a  common  assault  upon  the  first  count : 
This  Court  held  that,  the  prosecuting 
counsel  having  withdrawn  the  counts  for 
common  assault  from  the  jury,  the  priso- 
ners  ought  to  be  acquitted.  JSieg.  v.  Bay 
amd  Cox.    Gr.Ap.Ct.    505. 

Evidence  of  persons  jointly  indicted, — Three 
prisoners  were  jointljr  indicted  for  felony. 
They  pleaded  not  guilty,  and  were  tried 
together.  Two  of  the  prisoners  were 
allowed  to  be  called  as  witnesses  on  behalf 
of  the  third.  They  were  all  three  con- 
victed. Beg. -v.Deeley  and  others,  Mellor,J. 
607. 

Jwry  de  meddstate  UngucB — Peremptory  ckaJL- 
lenqe  to  aUen  jwr&t — 6  Gho.  4,  c  50,  s,  47, 
— ^The  appellant,  on  his  trial  for  murder  at 
Melboome,  daimed  the  right  of  peremp- 


tory challenge  to  an  alien  summoned  on  a 
jury  de  tnedietate.  Under  the  colonial 
statute  (The  Juries  Act,  1865,  No.  272), 
like  the  stat.  6  Geo.  4,  c.  50,  s.  47,  no  alien 

i'uror  on  a  jury  de  medietate  "  shall  be 
iable  to  be  challenged  for  want  of  freehold, 
or  of  any  other  qualification  required  by 
this  Act,  but  may  be  challengea  for  any 
other  cause  in  like  manner  as  if  he  were 
qualified  by  this  Act."  The  challenge  was 
disallowed,  the  trial  proceeded,  and  the 
appellant  was  convicted.  Held  (revemng 
tne  judgment  of  the  Supreme  Court  of 
Victoria,  criminal  jurisdiction)  that  the 
challenge  ought  to  have  been  allowed; 
and  that  the  verdict  and  conviction  must 
be  quashed  and  a  venire  de  novo  awarded. 
The  composition  of  a  jury  de  medietate  is 
prescribed  by  statute,  but  the  incidents  of 
the  trial,  and  among  them  the  right  of 
peremptory  challenge,  are  annexed  by  the 
Common  liw,  and  1^  therefore  implied 
and  included  in  the  statute.  If  it  be 
doubtful  whether  the  right  of  peremptory 
challenge  has  been  taken  away,  the  pri- 
soner should  have  the  benefit  of  the  doubt 
on  the  general  principle  "  tutius  ermtur 
in  mitiori  sensu.  Levinger  (app.)  v.  The 
Queen  (resp.)     Priv.  C.    ol3. 

Recognizances — Power  of  judge  to  discliarge 
defendant  from — Corporate  body. — ^When 
two  defendants,  members  of  a  corporate 
body,  entered  into  their  recognizances  to 
appear  and  plead  to  an  indictment  for  non- 
repair of  a  highway,  the  judge  ordered 
them  to  be  mscharged  from  such  re- 
cognizances on  the  ground  that  they 
were  entered  into  per  incwriam,  Reg.  v. 
Tlie  Bury  Iniprovement  Commissioners. 
Cleasby,  B.    641. 

Trial — Defence  hy  counsel — Prisoners  them- 
selves addressing  tlie  jury — Tlieir  counsel 
afteiioards  addressing  tlie  jury. — ^The  pri- 
soners, who  were  defended  by  counsel, 
were  indicted  for  maliciously  snooting  at 
the  prosecutor,  and  at  the  conclusion  of 
the  evidence  for  the  prosecution,  with- 
out waiting  for  their  counsel,  they  them- 
selves addressed  the  jury  in  their  defence. 
When  they  had  concluded  their  observa- 
tions, the  judge  permitted  their  counsel 
then  to  address  the  jtiry  in  their  behalf. 
Reg,  V.  Stephens  and  Stephens,  Pigott,  B. 
699. 

PROPERTY. 

Restitution  of.    280. 

(See  Pkactics.) 
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QUABTBR  SESSIONS. 

AdjouminerU  of  bth»ines9 — Adjowming  over 
an  intemiediute  sess'^ma. — ^When  a  matter 
is  properly  before  the  justices  at  quarter 
sessions,  they  have  a  general  power  to 
adjoom  the  consideration  of  it  to  a  sub- 
sequent sessions^  and  such  subsequent 
sessions  need  not  be  the  sessions  next  fol- 
lowing. Presentments  having  been  made 
at  the  Epiphany  Sessions  under  sect.  24  of 
the  28  &  29  Vict.  c.  126  (Prisons  Act)  as 
to  the  repairs  of  two  of  the  county  prisons, 
due  notices,  ^.,  were  published  that  such 
presentments  would  be  taken  into  con- 
sideration at  the  ensuing  Easter  sessions. 
At  such  sessions  accordingly  the  present- 
ments came  on  for  consmeration,  and  a 
committee  was  appointed  to  consider  the 
whole  subject  ana  report  to  the  Michael- 
mas Quarter  Sessions,  and  the  considera- 
tion of  the  report  was  ac^'oumed  till  then. 
At  such  Micnaelmas  sessions  the  com- 
mittee brought  up  a  report,  and  a  resolu- 
tion was  moved  and  carried  thereupon : 
Held,  that  the  Easter  Quarter  Sessions 
had  power  to  adjourn  the  consideration  of 
the  question  to  the  Miphaelmas  sessions, 
and  that  no  fresh  notices  were  necessary 
with  reference  to  such  laft-mentioned  ses- 
sions. Beg.  V.  The  Justices  of  Westmore' 
land.    Q.B.    172. 

RAILWAY. 

Obstruction  of—AUeraiion  of  signals — 24  §f 
26  Vict,  c  97,  s,  36. — A  drunken  man  got 
upon  a  railway  and  altered  the  signals, 
and  thereby  caused  a  luggage  train  to  pull 
up  and  proceed  at  a  very  slow  pace :  Held 
(Martin,  B.,  dissentiente),  that  this  was  a 
causing  of  an  engine  and  carriage  using  a 
railway  to  be  obstructed  within  the  mean- 
ing of  the  24  A  26  Vict.  o.  97,  s.  36.  Beg. 
V.  Hadfield.    Cr.Ap.Ct.    674. 

JBndangering  safeiy  of  passengers  on  a  railway 
—24 1-26  Vict.  c.  100,  s.  34.— Sect.  34  of  24 
&  26  Vict.  c.  100,  enacts  that  whosoever 
by  any  imlawild  act,  or  by  any  wilful 
omission  or  neglect,  shall  endanger,  or 
cause  to  be  endangered,  the  safety  of  any 
person  conveyed  or  beinj^  in  or  upon  a 
railway,  or  sliallaid  or  assist  therein,  shall 
be  guilty  of  a  misdemeanor.  Two  boys 
went  upon  pi*emises  of  a  railway  company 
and  began  playing  with  a  heavy  cart, 
which  was  near  the  hue.  Having  started 
the  cart,  it  ran  down  an  embankment  by 
its  own  impetus.  One  bov  tried  to  divert 
its  course ;  the  other  cried  to  him  "  Let  it 


go.''  The  cart  ran  on  without  pushing 
until  it  passed  through  a  hedge,  and  a 
fence  of  posts  and  raUs,  and  over  a  ditch 
on  to  the  railway ;  it  rested  so  close  to  the 
railway  lines  as  to  obstruct  any  carriages 
passing  upon  them.  The  boys  did  not 
attempt  to  remove  it :  Held,  that  as  the 
first  act  of  moving  the  cart  was  a  trespass, 
and  therefore  an  unlawful  act,  and  as  the 
juiy  found  that  the  natural  consequence 
of  it  was  that  the  cart  ran  through  the 
hedge,  and  so  on  to  the  railway,  the  bovs 
might  be  properly  convicted  xmder  the 
above  statute.  Meg.  v.  Mona^fha/n  and 
Oramger,    Pigott,  B.    608. 

Obstructing  raiUoay  trains — Signalling  to 
stop — 24  3r  25  Vict.  c.  97,  s.  86. — ^A  person 
improperly  went  on  a  line  of  railway,  and 
purposely  attempted  to  stop  a  tram  ap- 
proaching by  placing  himseli  on  the  space 
between  two  Imes  of  rails,  and  holding  up 
his  arms  in  the  mode  adopted  by  inspec- 
tors of  the  line  when  desirous  of  stopping 
a  train.  The  driver  was  thereupon  induced 
to  dimlaish  the  speed  from  twenty  to  four 
miles  an  hour :  Held  that  this  amounted 
to  the  offence  in  24  &  26  Vict.  c.  97,  s.  36, 
of  unlawfully  obstructing  an  engine  or 
carriage  using  a  railway.  Beg.  v.  Hardy. 
Cr.Ap.Ot.    666. 

RAPE. 

Attempting  to  know  a  girl  between  ten  and 
twelve.    101, 

Consent — Frwud. — ^The  prosecutrix,  with  her 
baby  in  her  arms,  was  lying  in  bed  between 
sleeping  and  waking,  and  her  husband  was 
asleep  beside  her.  She  was  completely 
awakened  by  a  man  having  connection 
with  her,  and  pushing  the  baby  aside. 
Almost  directly  she  was  completely 
awakened  she  found  the  man  was  not 
her  husband,  and  awoke  her  husband: 
Held,  that  a  conviction  for  a  rape  upon  this 
evidence  could  not  be  sustained.  Beg.  v. 
Barrow.    Or.Ap.Ct.    191. 

Evidence. — Although  you  may  cross-examine 
the  prosecutrix  as  to  particular  acts  of 
oonnection  with  other  men,  you  may  not, 
if  she  deny  it,  call  witnesses  to  contradict 
her.  Rea.  v.  Robins  (2  M.  A  Rob.  512) 
overruled.  Beg.  v.  Cockcroft.  WiUes,  J. 
410. 

Attempt  to  commit — Aiding  and  ahetting. — ^H. 
was  indioted  for  rape,  and  W.  for  aiding 
and  abetting;    botk  mace  Mqidttod  (S 
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felony,  bat H. wag  foand gfailtyof  attempt- 
ing to  commit  the  rape,  and  W.  of  aiding 
H.  in  the  afctempt :  Held,  that  W.  was 
properly  convicted.  Beg.  v.  Hapgood  and 
WyaU.  Cr.Ap.Ct.  471. 
Carnal  hiowledae  of  a  girl  under  twelve— 
AssavU  —  Indictment.  —  An  indictment 
charged  that  G.,  in  and  npon  D.,  a  girl 
above  the  age  of  ten,  and  nnder  the  age  of 
twelve,  anlawAiUy  did  make  an  assault, 
and  her,  the  said  D.,  did  then  unlawfully 
and  carnally  know  and  abuse  against  the 
form  of  the  statute :  Held,  that  the  indict- 
ment contained  two  charges,  one  of  com- 
mon assault,  and  the  other  of  the  statutable 
misdemeanour  (24  &  25  Yict.  c.  100,  s.  51), 
and  that  the  prisoner  might  be  convicted 
of  a  common  assault  upon  it.  Beg,  v. 
Quthrie,    Cr.Ap.Ct.    522. 

RECEIVING. 

Bank  notes,  evidence  of — Previous  con- 
viction.   388. 

Evidence  of  previous  conviction — Habitual 
Criminals  Act.    578. 

Pa}iner8—24:  Sf  25  Vict  c.  96,  «.  91,  and  31  ^ 
'^2  Vict.  c.  116, 8, 1. — ^A  partner  stole  goocts 
belonging  to  the  firm,  and  rendered  him- 
self liable  to  be  dealt  with  as  a  felon  under 
the  31  &  32  Vict.  c.  116,  s.  1,  and  sold  the 
same  to  the  prisoner,  who  knew  of  their 
having  been  stolen.  Held,  that  the 
prisoner  could  not  be  convicted  on  an  in- 
dictment for  feloniously  receiving  under 
the  24  &  25  Vict.  c.  96,  s.  91,  but  might 
have  been  convicted  as  an  accessory  after 
the  fact  nnder  the  24  &  25  Vict.  c.  94,  s.  3, 
ou  an  indictment  properly  framed.  Beg. 
V  S7nUh.     Cr.Ap.Ct.    511. 

RBSTITUnON. 
Sbb  Practice. 

RIOT. 

Boidence  of  liahUify  for. — On  an  indictment 
for  riot,  persons  are  not  liable  merely  on 
account  of  their  having  been  present  and 
among  the  mob,  even  although  they  had 
the  power  of  preventing  it,  unless  they  by 
word  or  act  helped,  incited,  or  encouraged 
it.  In  such  a  case,  the  riot  arisinff  out  of 
an  election,  the  evidence  against  tne  prin- 
cipal defendant  was  that  he  took  a  strong 
interest  in  the  election,  and  was  present 
when  there  was  a  serious  riot  and  a 
systematio  attack  upon  the  houses  of  the 


opposite  party,  and  finally  upon  the 
polling  booths ;  that  many  A  the  rioters 
were  m  his  own  employment;  that  he 
did  nothinff  to  restrain  them,  and  that 
when  ask^  to  do  so  he  only  laughed: 
Held,  that  there  was  no  evidence  against 
him,  nor  against  any  others  who  were 
present,  except  such  as  were  proved  bv 
word  or  act  to  have  taken  part  in,  helped, 
or  incited  to  the  riotous  proceedings. 
Beg,  V.  Atkinson  a/iid  others.  Kelly,  03. 
330. 

SEDITION. 

Definition  amd  description — Seditious  wriU 
ings  copied  from  foreign  newspapers — In^ 
tent  of  pubUccUion. — Liberty  of  the  press 
means  complete  freedom  to  write  and  pub- 
lish without  cenjsorship  or  restriction,  save 
such  a»  is  absolutely  necessary  for  the 
preservation  of  society.  When  any  writ- 
ing appears  to  the  jury  to  exceed  these 
limits,  it  is  a  seditious  libeL  "A  man 
may  publish  whatever  a  jury  of  his  coun- 
trymen think  is  not  blamable."  But  the 
judge  will  advise  the  jury  that  those  writ- 
mg  are  seditious  which  are  calculated  and 
intended  to  excite  hatred  or  contempt  of 
the  Government  or  the  administration  of 
the  laws,  or  to  violate  the  constitution,  or 
to  promote  insurrection,  or  create  discon- 
tent, pr  bring  justice  into  contempt  or 
embarrass  its  ntnctions.  Grovemments 
and  courts  of  justice  may  form  the  subject 
of  criticism  and  censure,  but  corrupt  mo- 
tives are  not  to  be  imputed.  Yet,  juries 
are  not  to  adhere  to  the  letter  of  any  defi- 
nition of  seditious  libel,  but  to  consider 
the  surrounding  circumstances.  It  might 
be  the  province  of  the  press  to  call  atten- 
tion to  the  weakness  or  imbecility  of  a 
Government  when  it  was  done  for  the 
public  ^ood.  It  would  also  be  its  duty  to 
complain  of  a  grievance  which  the  public 
good  required  to  be  removed,  though  the 
very  assertion  of  a  grievance  creates  dis- 
content to  a  certain  extent.  Such  writ- 
ings, thouffh  trenching  closely  upon  sedi- 
tion, shouTd  receive  the  protection  of  a 
jury.  The  law  does  not  excuse  the  publi- 
cation in  newspapers  of  writings  which 
are  in  themselves  seditious  libels,  merely 
because  they  are  copied  from  forei^ 
newspapers  as  items  of  news.  This  will 
be  a  matter  for  the  jury  in  considering  the 
criminal  intent ;  but  they  must  also  con- 
sider the  circumstances  under  which  the 
writings  were  copied,  the  state  of  the 
country  at  the  time,  the  class  of  persons 
to  whom  the  newspaper  is  addressed,  the 
nature  of  the  editorial  comments  aooom- 
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panyine  them,  if  any,  or  their  absence,  if 
none,  tEe  general  tone  of  the  other  writ- 
ings in  the  newspaper,  as  the  intent  of 
the  publisher  is  to  oe  inferred  from  the 
natural  consequences  of  this  act.  Every 
person  must  be  taken  to  intend  the  natural 
consequences  of  his  own  deliberate  act, 
and  tnerefore  the  law  will  not  excuse 
a  journalist  or  newspaper  writer  on  the 
ground  that  he  writes  for  hire  merely,  or 
that  the  commercial  interest  of  his  paper 
required  the  pubHcation  of  the  writings  in 

Suestion.    Beg.  v.  SuUioan ;  Reg.  v.  Pigott. 
'itzgerald,  J.,  and  Deasy,  B.    44,  51,  60. 

THREAT. 

{See  Laecbny.) 

TRADES  UmONS. 
Embezzlement  by  officer  of.    483. 

TREASON. 

The  Treason  Fdony  Aet  (11  ^  12  Vict.  c.  12) 
— OveH  arts — Siiiyplying  arms  to  be  used  in 
insurrection  —  Evidence  —  Jurisdiction.  — 
Under  the  Treason  Felony  Act  (11  &  12 
Vict.  c.  12),  sending  or  supplying  arms  to 
be  used  in  aid  of  a  treasonable  confederacy, 
having  for  its  object  the  overthrow  of  the 
Queen  s  government,  in  any  part  of  the 
United  Kingdom,  by  force  of  arms,  is  a 
sufficient  overt  act  of  a  conspiracy  to  de- 
pose or  deprive  the  Queen.  And  it  is  not 
the  loss  so  because  the  arms  are  sold^  and 
the  motive  of  the  sale  is  pecuniary  profit, 
provided  it  is  known  that  they  are  to  be 
used  in  aid  of  insurrection.  Secret  storing 
of  arms  and  sending  them,  under  feigned 
addresses,  into  districts  where  the  con- 
federacy exists,  with  various  contrivances 
to  conceal  their  ultimate  destination,  and 
with  knowledge  of  the  confederacy,  is  evi- 
dence of  the  offence.  And  bringing  arms 
to  London,  with  a  view  to  their  transmis- 
sion for  such  purpose :  Held,  a  sufficient 
over*--  act  witnin  the  jurisdiction  of  the 
Central  Criminal  Court.  Beg.  v.  Bcuoitt 
and  another.    Cockbum,  C.J.     676. 


TREASURE  TROVE, 

Itidictnient. — It  is  not  necessary  in  an  indict- 
ment for  concealing  treasure  trove  to  al- 
lege an  inquisition  before  the  coroner,  or 
to  show  the  title  of  the  Crown  by  office 
found.  And  a  conviction  for  concealing 
treasure  trove  is  good,  although  no  proof 
has  been  given  of  such  inquisition  or  office 
found.    Beg.  v.  Toole.    |Cr.Ap.Ct.  Ir.    75. 

VEXATIOUS  INDICTMENTS  ACT. 

Befusal  of  Justices  to  grant  summons, — ^If,  on 
application  to  justices  for  a  summons  for 
an  indictable  offence,  they  have  heard  and 
determined  the  application,  and,  on  the 
merits,  have  declined  to  grant  it,  the  court 
will  not  grant  a  mandamus  to  compel 
them  to  review  their  decision.  Secus,  if 
they  have  refused  to  hear  the  application, 
or  if,  alttev  hearing,  have  refusea  to  grant 
it  from  a  mistaken  view  of  their  duty, 
amounting  to  a  declining  of  jurisdiction. 
Reg.  V.  Fawrett  and  otJiers  (JfutticeH  of 
Dwiuiin) ;  Ex  parte  Hodsoti.    Q.  B.     305. 

WIPE. 
Acting  under  coercion  of  husband.    99. 

WITNESS. 

Prlso)K'r  under  sentence  of  death — Incapiuuig. 
— A  person  under  sentence  of  death  is  in- 
capable of  being  a  witness.  Reg.  v.  Webb. 
Lush,  J.     133. 

{See  EvinBNXis.) 

WOUNDING. 

Gric^ooKs  bodily  harm — Tnftmt. — An  indict- 
ment charging  the  prisoner  with  wounding 
A.  with  intent  to  ao  him  grievous  bodily 
harm  is  good,  although  it  is  proved  that 
he  mistook  A.  for  somebody  else.  Rt^g.  v. 
Smith  (1  Cox  Crim.  Cas.  51)  followed; 
Reg.  V.  Heiclett  (1  P.  &  P.  91)  overruled. 
Reg.  V.  Stopford.    Brett,  J.    643. 
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APPENDIX 


MISCELLANEOUS  PRECEDENTS. 

No.  I.  Indictment  against  the  Governor  of 
a  Colony  for  the  Proclamation  of 
Martial  Law,  and  for  Acts  done 
whilst  sach  Proclamation  was  in 
force,  i. 

No.  n.  Indictment  for  presenting  a  False 
Cheque,  xi. 


STATUTES. 

Prosecution  Expenses  Act  (29  &  30  Yict. 
c.  62). 

An  Act  to  extend  the  Law  relating  to 
the  Expenses  of  ProsecntionSi  and  to 
make  Provision  for  Expenses  on 
Charges  of  Felony  and  certain  Mis- 
demeanors before  examining  Magis- 
trates (23rd  July,  1866),  xvi. 


Reformatory  Schools  Act  (29  &  30  Vict, 
c.  117). 

An  Act  to  consolidate  and  amend  the 
Acts  relfttii^  to  Reformatory  Schools 
in  Great  BrSain  (10th  August,  1866), 
xvii. 

Extradition  Treaties  Act  Amendment  Act 
(29  &  30  Vict.  c.  121). 

An  Act  for  the  Amendment  of  the  Law 
relating  to  Treaties  of  Extradition 
(10th  August.  1866),  xix. 

Criminal  Lunatics  Act  (30  Vict.  c.  12). 

An  Act  to  amend  the  Law  relating 
to  Criminal  Lunatics  (12th  April, 
1867),      • 


Criminal  Law  Act  (30  &  31  Vict.  c.  35). 

An  Act  to  remove  some  Defects  in  the 
Administration  of  the  Criminal  Law 
(20th  June,  1867),  xxiii. 

Naval  Stores  Act  (30  &  31  Vict.  c.  119). 

An  Act  for  the  Protection  of  Naval 
Stores  (20th  August,  1867),  xxvii. 

Merchant  Shippmg  Act  (30  A  31  Vict.  c.  124). 

An  Act  to  amend  the  Merchant  Shipping 
Act,,  1854  (20th  August,  1867),  xxx. 

Documentary  Evidence  Act  (31  &  32  Vict, 
c.  37). 

An  Act  to  amend  the  Law  relating  to 
Documentary  Evidence  in  certain 
Cases  (25th  June,  1868),  xxxi. 

Larceny  and  Embezzlement  Act  (31  &  82 
Vict.  c.  116). 

An  Act  to  amend  the  Law  relating  to 
Larceny  and  Embezzlement  (31st 
July,  1868),  xxxiii. 

Naval  Stores  Act  (32  Vict.  o.  12). 

An  Act  for  the  Protection  of  Naval 
Stores  (13th  May,  1869),  xxxv. 

Trades  Unions  Funds  Protection  Act  (32  &  33 
Vict.  c.  61). 

An  Act  to  protect  the  Funds  of  Trades 
Unions  from  Embezzlement  and  Mis- 
appropriation (9th  August,  1869), 
xxxvii. 

Debtors  Act  (32  &  33  Vict.  c.  62). 

An  Act  for  the  Abolition  of  Imprison* 
ment  for  Debt,  for  the  Punishment  of 
Fraudulent  Debtors;  and  for  other 
purposes  (9th  August,  1869),  xxxviii. 
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Evidence  Farther  Amendment  Act  (32  &  33 
Vict.  c.  68). 

An  Act  for  the  farther  amendment  of 
the  Law  of  Evidence  (9th  Aagast, 
1869),  xU. 

Criminal  Lnnatics  Act  (32  &  33  Yict.  o.  78)- 

An  Act  to  amend  the  Law  relating  to 
Criminal  Lunatics  (9th  August,  1^9), 
xlii. 

Clerks  of  Assize  Act  (32  <fe  33  Yict.  o.  89). 

An  Act  to  amend  the  Law  relating  to 
the  Office  of  Clerk  of  Assize,  and 
Offices  united  thereto,  and  to  certain 
Fees  upon  Orders  for  payment  of 
Witnesses  in  Criminal  Proceedings 
(9th  August,  1869),  xliii. 

Habitual  Criminals  Act  (32  A  33  Vict.  c.99). 

An  Act  for  the  more  effectual  Preven- 
tion of  Crime  (9th  August,  1869),  xliv. 


Forfeitures  for  Treason  and  Felony  Abolition 
Act  (33  <fe  34  Vict.  c.  23). 

An  Act  to  abolish  Forfeitures  for  Trea- 
son and    Felony,  and  to  otherwise 
amend  the  Law  relating  thereto  (4th 
July,  1870),  liii. 
• 
Evidence  Amendment  Act  (33  &  34  Vict. 
c.  49). 

An  Act  to  explain  and  amend  the 
"  Evidence  Further  Amendment  Act, 
1869  "  (9th  August,  1870),  Ix. 

Extradition  Act  (33  &  34  Vict.  c.  52). 

An  Act  for  amending  the  Law  relating 
to  the  Extradition  of  Criminals  (9th 
August,  1870),  Ix. 

Forgery  Act  (33  ft  34  Vict.  c.  58). 

An  Act  to  further  amend  the  Law  re- 
lating to  Indictable  Offences  by  For- 
gery (9th  August,  1870),  Ixxi. 
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